Summary to the Opinion of the Grand Chamber of the Constitutional Court of Ukraine No. 2-v/2018 dated June 19, 2018 in the case upon the constitutional appeal of the Verkhovna Rada of Ukraine for providing opinion on compliance of the draft law on introducing amendments to Article 80 Constitution of Ukraine (on abolishment of parliamentary immunity) (Reg. No. 7203) with the requirements of Articles 157 and 158 of the Constitution

According to the Resolution "On inclusion into the agenda of the seventh session of the Verkhovna Rada of the eighth convocation of the draft law on introducing amendments to the Constitution of Ukraine (on abolishment of parliamentary immunity) and its submission to the Constitutional Court of Ukraine" dated October 19, 2017, No. 2172-VIII, the Verkhovna Rada, appealed to the Constitutional Court requesting to provide opinion on compliance of the draft law on introducing amendments to Article 80 of the Constitution of Ukraine (on abolishment of parliamentary immunity) (Reg. No. 7203) (hereinafter – draft law) with the requirements of the provisions of Articles 157 and 158 of the Constitution.
According to Article 85.1.1 of the Constitution of Ukraine, the authority of the Verkhovna Rada of Ukraine includes introducing amendments to the Constitution of Ukraine within the limits and under the procedure specified in Chapter XIII of this Constitution.

According to Article 159 of the Basic Law, a draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the draft law with the requirements of Articles 157 and 158 of this Constitution.
According to Article 158 of the Basic Law, the draft law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year from the day of the adoption of the decision on this draft law (Article 158.1); within the term of its authority, the Verkhovna Rada of Ukraine shall not amend twice the same provisions of the Constitution (Article 158.2).

The Verkhovna Rada of the eighth convocation within a year did not consider the draft law and did not amend the provisions of Article 80 of the Constitution during the term of its powers.
Consequently, the draft law complies with the requirements of Article 158 of the Basic Law.
According to Article 157.2 of the Basic Law, the Constitution of Ukraine shall not be amended in conditions of martial law or a state of emergency.
The Constitution establishes a special procedure for the introduction in Ukraine or in certain areas of martial law or state of emergency. According to Article 106.1 of the Basic Law, the President of Ukraine adopts a decision in accordance with the law on the general or partial mobilisation and the introduction of martial law in Ukraine or in its particular areas, in the event of a threat of aggression, danger to the state independence of Ukraine (Article 106.1.20); adopts a decision, in the event of necessity, on the introduction of a state of emergency in Ukraine or in its particular areas (Article 106.1.21). Such decisions, according to Article 85.1.31 of the Basic Law, should be adopted by the Verkhovna Rada of Ukraine within two days from the moment of the President's address.
The Constitutional Court notes that at the time of the submission of this opinion, the decision to introduce martial law or state of emergency in Ukraine or in its separate regions in accordance with the procedure established by the Constitution has not been adopted, therefore, there are no legal grounds that would make it impossible to amend the Constitution.
Thus, the Constitutional Court considers that the draft law complies with the requirements of Article 157.2 of the Constitution.
Clause 1 of the draft law is proposed to read Article 80 of the Constitution in a new wording, leaving unchanged only the provisions of paragraph two thereof. Consequently, Articles 80.1 and 80.3, according to which "People’s Deputies of Ukraine are guaranteed parliamentary immunity; People’s Deputies of Ukraine shall not be held criminally liable, detained or arrested without the consent of the Verkhovna Rada of Ukraine" will be excluded.
The Constitutional Court has repeatedly examined draft laws on amendments to Article 80 of the Constitution on the restriction of parliamentary immunity and concluded that the proposed amendments regarding the abolishment of the parliamentary immunity concern only their special status and do not affect the observance of the constitutional human and citizen’s rights and freedoms (their abolishment or restriction), and therefore do not contradict the requirements of Article 157.1 of the Constitution.
According to the results of the examination of the draft laws that proposed amendments to Article 80 of the Constitution and as to compliance of which with the requirements of Articles 157 and 158 of the Constitution the Constitutional Court provided opinion, the Verkhovna Rada has not adopt laws.
At the time of consideration of this case by the Constitutional Court, there are no grounds for changing the previously stated legal positions on these issues.
Thus, the Constitutional Court holds that the draft law, which proposes to read Article 80 of the Constitution in the new wording, does not provide for the abolishment or restriction of human rights and freedoms, and therefore does not contradict the requirements of Article 157.1 of the Constitution.
At the same time, the Constitutional Court considers appropriate to point out that in deciding to abolish parliamentary immunity it is necessary to take into account the state of the political and legal system of Ukraine – its ability in case of complete absence of the parliamentary immunity institution to ensure unimpeded and effective implementation by the People's Deputies of their powers, functioning of the parliament as such, as well as the implementation of the constitutional principle of the division of state power.
The Constitutional Court has repeatedly emphasised that the parliamentary immunity is not a personal privilege, an individual right of a People's Deputy, but has a public-law nature; It is aimed at ensuring the People's Deputy from unlawful interference in his/her activities, ensuring the smooth and effective implementation of his/her functions and proper (normal) functioning of the parliament.
According to Article 157.1 of the Basic Law, the Constitution of Ukraine shall not be amended, if the amendments foresee the abolition or restriction of human and citizen’s rights and freedoms, or if they are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine.
The Constitutional Court holds that the proposed amendments to Article 80 of the Constitution do not aim at eliminating independence or violating the territorial integrity of Ukraine, and therefore do not contradict the requirements of Article 157.1 of the Constitution.
Clause 2 of the draft law establishes the date of entry into force of the Law "On Amendments to Article 80 of the Constitution (concerning the parliamentary immunity)".

Clause 2 of the draft does not provide for abolition or restriction of human and citizen’s rights and freedoms, is not oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine, and therefore does not contradict the requirements of Article 157.1 of the Constitution.
Thus, the Constitutional Court of Ukraine held to declare as conforming with the requirements of Articles 157, 158 of the Constitution the draft law on introducing amendments to Article 80 of the Constitution of Ukraine (on abolishment of parliamentary immunity) (Reg. No. 7203), which suggested as follows:

“1. To amend Article 80 of the Constitution of Ukraine, in the following wording:

“Article 80. People’s Deputies of Ukraine are not legally liable for the results of voting or for statements made in the Parliament and in its bodies, with the exception of liability for insult or defamation.”

2. This Law shall come into force on January 1, 2020.”
Dissenting opinion
Judges of the Constitutional Court of Ukraine M.Melnyk and S.Sas delivered dissenting opinions.
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