Summary to the Opinion of the Grand Chamber of the Constitutional Court of Ukraine No. 7-v/2019 dated December 16, 2019 in the case upon the constitutional appeal of the Verkhovna Rada for providing opinion on the conformity of the Draft Law on introducing amendments to Article 106 of the Constitution of Ukraine (on consolidation of the President’s powers to establish independent regulatory bodies, the National Anti-Corruption Bureau, appoint to the offices and dismiss from the offices the Director of the National Anti-Corruption Bureau and the Director of the State Bureau of Investigation (Reg. No. 1014) to the requirements of Articles 157 and 158 of the Constitution of Ukraine
The Verkhovna Rada, in accordance with the Resolution of the Verkhovna Rada “On inclusion of the Draft Law amending Article 106 of the Constitution (on consolidation of the President’s powers to establish independent regulatory bodies, the National Anti-Corruption Bureau, appoint to the offices and dismiss from the offices the Director of the National Anti-Corruption Bureau and the Director of the State Bureau of Investigation (Reg.No.1014)) into the agenda of the second session of the Verkhovna Rada of the ninth convocation and its forwarding to the Constitutional Court” No. 29 – IX dated September 3, 2019 (hereinafter referred to as the Draft Law) appealed to the Constitutional Court for providing opinion on the conformity of Article 106 of the Constitution to the requirements of Articles 157, 158 of the Constitution.
The Constitutional Court proceeds from the fact that a society in which human and citizen’s rights and freedoms are not guaranteed and the separation of powers is not carried out does not have a constitution in its essential meaning. Thus, the constitution will only conform to its nature and function when the separation of powers and guarantees of rights and freedoms are adequately reflected in its text and properly implemented. The constitution should enshrine such a system and organisation of separation of state powers that will fully ensure their proper implementation.

The principles of the Constitution of Ukraine ensure the balance of the constitutional powers of the bodies of state power, compliance of these powers with the principles of the constitutional system and the form of state government in Ukraine, defined by the Basic Law of Ukraine. In addition, the competition of competencies of these bodies, granting them inadequate powers and the concentration of powers in one or more subjects of state power are impossible. Failure to comply with these requirements, including the introduction of amendments to the Basic Law, will adversely affect the content and focus of the state's activities, making it impossible for it to fulfill its main duty - to assert and ensure human rights and freedoms.

The analysis of the Draft Law gives grounds to conclude that it envisages the extension of the powers of the Head of State, which will result in the redistribution of powers between the President and the Cabinet of Ministers, and therefore will cause the imbalance of the existing constitutional system of check and balances in the mechanism of realisation of state power in Ukraine and granting the President powers and functions inadequate for him/her that can lead to a gradual and veiled change in the balance of power.

The Draft Law, which proposes to attribute to the powers of the President of Ukraine the establishment of the bodies of state power mentioned in the Draft Law and the appointment of their heads or members, does not envisage introduction of amendments to the Constitution regarding the regulation of the powers of the Cabinet of Ministers and the functioning of the system of bodies of executive power. Thus, in the event of the adoption of the Draft Law, the President will be granted the powers (on the establishment of independent regulatory bodies, the appointment of the Director of the State Bureau of Investigation), similar to those which, under Article 116 of the Constitution, fall within the competence of the Cabinet of Ministers.

Any violation of the principle of separation of powers that leads to its concentration, including the combination of functions other than certain state bodies, violates the guarantees of human and citizen’s rights and freedoms.
The Constitutional Court stresses that indirect subordination of the National Anti-Corruption Bureau and the State Bureau of Investigation to the President through appointment to the office and dismissal from the office of the heads of these institutions will threaten the independence of these bodies, lead to concentration of the executive power with the President, his/her competition with the bodies of executive power, and therefore to a lower level of guarantees of human and citizen’s rights and freedoms.
This can create risks of unjustified interference with the activity of the bodies of executive power, violation of the constitutional principle of separation of state power, and weakening of the constitutional guarantees of human and citizen’s rights and freedoms.

The Draft Law, by supplementing Article 106.1 of the Constitution with new paragraphs, grants the President the right to establish additional bodies that can regulate the activities of economic entities, which without specifying the limits and areas of competence of such bodies will lead to the constitutionalisation of President’s powers, that are not peculiar to the model of the state mechanism, envisaged by the Constitution. This, in turn, will result in competition between the competences of the bodies and officials of the executive power. Thus, a parallel executive branch of power, subordinated to the President, may be established, and this would be contrary to the principles of good governance and the form of state governance defined by the Constitution.

Free introduction, establishment and dissolution by the President of the bodies implementing regulatory policy in the sphere of realisation of economic (entrepreneurial) rights of citizens with undefined competence will affect the effective activity of economic entities (entrepreneurial activity), since competition of competences of different bodies of state power will impede proper implementation of their rights and freedoms.

Granting the President the right to "establish the National Anti-Corruption Bureau" in law-making and law-enforcement practice can be interpreted as conferring on him/her simultaneously the right to liquidate this body.

The Constitutional Court draws attention to the fact that the provisions of the Draft Law do not contain a clear definition of the substantive areas of activity of independent regulatory bodies, which the President will have the right to establish, since their content does not clearly indicate such "specific areas".

This can lead to legal uncertainty in the exercise of the President's power, which is incompatible with the rule of law - one of the fundamental guarantees of respect for human and citizen's rights and freedoms.
Thus, the Constitutional Court of Ukraine held to declare that the Draft Law on introducing amendments to Article 106 of the Constitution of Ukraine (on consolidation of the President’s powers to establish independent regulatory bodies, the National Anti-Corruption Bureau, appoint to the offices and dismiss from the offices the Director of the National Anti-Corruption Bureau and the Director of the State Bureau of Investigation (Reg. No. 1014) contradicts the requirements of Article 157.1 of the Constitution and complies with the requirements of Articles 157.2, 158 of the Constitution.
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