Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine № 8-r/2018 dated October 11, 2018 in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights on conformity to the Constitution (constitutionality) of specific provisions of Article 8.2, the second sentence of Article 16.4 of the Law of Ukraine "On Citizens' Appeals" (case on appeals of persons declared as incapacitated by the court) 
According to Article 40 of the Constitution, everyone has the right to file individual or collective written petitions, or to personally appeal to bodies of state power, bodies of local self-government, and to the officials and officers of these bodies, that are obliged to consider the petitions and to provide a substantiated reply within the term established by law.

The systemic consideration of the provisions of Article 40 of the Constitution, in connection with the provisions of its Articles 21, 23, 24.2, gives grounds for asserting that the right, defined in the given article, to send individual or collective written appeals or personally appeal to bodies of state power, bodies of local self-government and to the official and officers of these bodies belong to everyone - to every person (any citizen of Ukraine, a foreigner, a stateless person) regardless of the characteristics of race, colour, political, religious and other beliefs, sex, ethnicity or social origin, property, residence, language or other characteristics, including the matter of health.

Article 64.1 of the Fundamental Law stipulates that the constitutional human and citizen’s rights and freedoms shall not be restricted, except in cases envisaged by the Constitution of Ukraine. So, since the Constitution of Ukraine states that incapacitated citizens do not have the right to vote in elections and referendums (Article 70), then they shall be subject to the restrictions provided for in Articles 72, 76, 81, and 103 of the Fundamental Law. 
According to the provisions of the Constitution, implementation by citizens of the constitutional right to participate in the administration of state affairs which includes equal right to access to bodies of state power and bodies of local self-government (Article 38), may also be made impossible by reasons of health, including not necessarily such, for which the person is considered incapacitated. Thus, the Fundamental Law provides for the early termination of the powers of a people's deputy if he/she is declared incapacitated by the court (Article 81.2.3), and the President of Ukraine - in case of inability to exercise his or her powers for reasons of health (Article 108.2.2); inability to exercise his or her authority for reasons of health is also a ground for dismissal of a judge (Article 126.6.1) and a judge of the Constitutional Court (Article 149-1.2.1).

Hence, the Fundamental Law allows the introduction of temporary restrictions for citizens in the implementation of their political, as to its content, the right to participate in the management of public affairs. The grounds for such restrictions in the Constitution include both a state of health of the citizen, which makes it impossible to exercise his/her powers in certain positions, even if this citizen is capable of functioning, and his/her recognition by the court as incapacitated. Yet, these constitutional limitations do not apply to personal, social, cultural and other human rights and freedoms.

The Constitutional Court draws attention to the fact that Article 40 of the Constitution does not provide for the possibility of limiting the right of every person to apply to bodies of state power, bodies of local self-government, their officials and officers.

The general principles of the implementation of the constitutional right to appeal are defined, in particular, by the Law, which, as stated in its preamble, provides citizens with the opportunity to participate in the management of state and public affairs, to influence the improvement of the work of state authorities and bodies of local self-government, enterprises, institutions, organisations regardless of ownership, to uphold their rights and legitimate interests and restore them in case of violation.

According to the Law, citizens of Ukraine, as well as persons who are not Ukrainian citizens and are legally residing in its territory shall have the right to appeal, unless otherwise provided by international agreements (Article 1.3).

The Law understands the appeals of citizens as the proposals (remarks), statements (petitions) and complaints set forth in writing or orally (Article 3.1).
The institution of the right to appeal enshrined in Article 40 of the Constitution, has complex character. It is formed by legal means (tools) of different nature and purpose, the aim of which is to ensure that each person implements his or her rights and freedoms, as well as their upholding, protection and restoration in case of violation.

A physical person may be declared incapacitated by a court if, due to a chronic, persistent mental disorder, he or she is not able to realise the significance of his/her actions and/or manage them (Article 39.1 of the Civil Code); the procedure for review by the court of cases of declaring by a court of a physical person to be incapacitated and renewal of civil capacity of an individual is specified in Section 2 of Chapter IV "Separate Proceedings" (Articles 295-300) of the Code of Civil Procedure. 
Declaration of a physical person by a court as incapacitated does not mean the automatic deprivation of his/her legal capacity - the ability to have rights and obligations in the relevant areas of legal relations, including the right provided for by Article 40 of the Constitution to appeal to state authorities, local self-government bodies, their officials and officers.

Under the provisions of Articles 24.1, 24.2 of the Constitution, citizens have equal constitutional rights and freedoms and are equal before the law; there can be no privileges or restrictions based on race, colour, political, religious or other beliefs, sex, ethnic or social origin, property status, place of residence, language or other grounds.
The implementation by a person of the right established in Article 40 of the Constitution to appeal to bodies of state power, bodies of local self-government, and to the officials and officers of these bodies is based on a meaningful will declaration of his/her act of entering into a legal relationship (by way of personal appeal or sending a written application in accordance with the rules of competence prescribed by law, with indication of the surname, name, patronymic, place of residence, statement of the essence of the issues raised, signed and drawn up in accordance with the requirements set forth in Article 5 of the Law) with these subjects of public authority for a particular purpose. In order to comply with the prescribed requirements of the Law in accordance with the form and content, the subject of the appeal in the implementation of the named right should be aware of the significance of his/her actions and manage them.

Article 8 of the Law stipulates that the following shall not be subject to consideration: written appeals without a place of residence, not signed by the authors, as well as those from which it is impossible to establish authorship (anonymous) (Article 8.1); repeated appeals by the same body from the same citizen on the same issue, if the first has been resolved in essence, as well as those appeals, the terms of consideration of which are provided for in Article 17 of the Law; appeal of persons declared as incapacitated by the court (Article 8.2).

The legislator should introduce effective mechanisms for the implementation and protection of the rights, freedoms and interests of a person declared as incapacitated by the court, including the constitutional right of this person to appeal to the bodies of state authority, local self-government, officials and officers of these bodies.

According to Article 55 of the Fundamental Law, everyone has the right to protect his/her rights and freedoms from violations and illegal encroachments (Article 55.6) by any means not prohibited by law, apply for the protection of their rights to the Ukrainian Parliament Commissioner for Human Rights (Article 55.3).

Article 13 of the 1950 Convention on the Protection of Human Rights and Fundamental Freedoms, which forms  a part of national law (Article 9.1 of the Constitution), guarantees to everyone whose rights and freedoms recognised in the Convention have been violated, the right to an effective remedy in a national body, even if such a violation was committed by persons who have exercised their official authority.

The legislation provides for certain mechanisms for the implementation of the rights and freedoms by ineligible persons, as well as their protection by means of independent appeal to authorised bodies and/or officials.
Article 300.4 of the Code of Civil Procedure establishes that the cancellation of a court decision declaring a physical person incapacitated and resuming civil capacity of an individual who was declared incapacitated, in case of recovery or significant improvement of mental state, shall be carried out by a court decision on the basis of the relevant opinion of the forensic examination on the application guardian, family members, body of guardianship and guardianship or the person declared as incapacitated.

 The need to ensure the maximum realisation, by persons declared incapacitated by the court of the constitutional rights and freedoms necessitates the existence of legislative guarantees of the possibilities for personal (independent) appeal of such persons to bodies of state power, bodies of local self-government and officials and officers of these bodies on the basis of Article 40 of the Constitution. Legislation cannot exclude direct (independent) appeal of a person declared incapacitated by the court to the Ukrainian Parliament Commissioner for Human Rights, who, in accordance with Article 101 of the Constitution, is required to exercise parliamentary control over the observance of the constitutional rights and freedoms of every person and citizen. 
At the legislative level, there should be an effective system of legal norms which, on the one hand, will ensure the implementation of the rights of persons declared incapacitated by the court, the right to apply to the bodies of state power, local self-government bodies and officials and officials of these bodies, and on the other hand, will enable such authorities and individuals not to consider obviously meaningless appeals.

According to Article 8.2 of the Law, no appeal by persons declared incapacitated by the court, including those that meet the requirements established by the Law for such appeals shall be considered. Authorised officials or officers of state bodies and local self-government bodies are exempted from the duty to examine applications, petitions, complaints of this category of persons.

The Constitutional Court proceeds from the fact that under legislative regulation it is inadmissible to introduce provisions according to which officials or officers of state bodies and bodies of local self-government do not consider any appeals of persons only on the grounds of incapacitation declared by the court decision.

 Given that the psychological state of a person declared incapacitated by the court can change dynamically, its application may not be considered only if, after the examination of the addressee of its contents, the inability of the applicant to deliberately explain the nature of the issues raised and to adhere to other requirements to the appeals of citizens enshrined in Articles 5 and 6 of the Law (indication in the application of the surname, name, patronymic, place of residence, its signing with indication of the date, registration in a language acceptable to the parties, etc.). That is, the reason for the failure of the bodies of state power, bodies of local self-government, their officials and officers to consider relevant applications may not be the recognition by a court of an incapacitated individual, but the failure to comply with such requirements by the person with the content and form of appeals that apply to all.

 Complete, without exception, restriction of the right to appeal, established by Article 8.2 of the Law, deprives persons declared incapacitated by the court, of an effective legal mechanism necessary for the exercise of their constitutional rights and freedoms, protection and renewal of these rights and freedoms in case of violation.  
 Article 8.2 of the Law which provides for the total deprivation of the persons declared incapacitated by the court, of the right to appeal does not provide a reasonable and proportional correlation between the restrictions applied by this constitutional right and the persecuted purpose of preventing the overload of the bodies of state power, local self-government, officials and officers of the said bodies in a democratic state governed by the rule of law, which is Ukraine, since these persons lose the opportunity to implement the specified constitutional right, including to apply as to the violation of their rights and freedoms, their protection and renewal to bodies and persons authorised by law.

 Proceeding from the above provision of Article 8.2 of the Law, according to which appeals of persons declared incapacitated by the court are not considered, do not meet the requirements of Articles 3, 40, 44.3, 55.6 of the Constitution.
The second sentence of Article 16.4 of the Law provides that a complaint in the interests of incapacitated persons shall be submitted by their legal representatives. Consequently, a person declared incapacitated by the court can exercise his/her right to apply in the form of a complaint, guaranteed by Article 40 of the Fundamental Law, solely through the legal representative. Such a person is deprived of the opportunity to independently implement the specified constitutional right.

The law provides for a representative way of protecting the rights, freedoms and legitimate interests of a person declared incapacitated by the court, which is an additional means of protecting his/her rights, freedoms and legitimate interests. However, due to improper fulfilment by lawful representatives of their duties or their abuse of rights, the protection and/or restoration of violated rights, freedoms and legal interests of persons declared incapacitated by the court is impossible in connection with the absence of provisions in the Law that would allow submission to others, in addition to the legal representative, the subject of the respective complaint in the interests of such persons, as well as the person himself declared incompetent by the court.

 Consequently, the second sentence of Article 16.4 of the Law establishes the procedure for filing a complaint in the interests of incapacitated persons, which excludes the possibility of submitting such complaints on their own, does not ensure the implementation of the right of appeal by incapacitated persons under Article 40 of the Constitution. In addition, the legislative consolidation of the exclusively representative way of implementation by persons who are declared incapacitated by the court, the right to appeal does not eliminate the said restriction (in effect, a total prohibition) of considering the appeals of such persons, since the realisation and protection of the rights, freedoms and legitimate interests of the person, which are provided through appeals to the state authorities, bodies of local self-government, officials and officers of these bodies, cannot always and completely depend on the will of another person.

In this regard, the provisions of the second sentence of Article 16.4 of the Law contradict Articles 3, 40 of the Constitution, since it deprives incapacitated persons of the possibility to independently submit a complaint to the authorised bodies, their officials and officers for the protection of their rights, freedoms and legitimate interests.
Thus, the Constitutional Court of Ukraine held to declare as non-conforming with the Constitution (unconstitutional) the provisions of the Law "On Citizens' Appeals", namely, Article 8.2, according to which "the appeals of persons declared incapacitated by the court" are not considered; the second sentence of Article 16.4 regarding the filing of a complaint in the interests of incapacitated persons only by their legal representatives.

The provisions of Article 8.2, the second sentence of Article 16.4 of the Law "On Citizens' Appeals", declared unconstitutional, shall cease to be valid from the date of adoption by the Constitutional Court of this Decision. 

The Verkhovna Rada shall bring the provisions of the Law "On Citizens' Appeals" in relation to the implementation by the persons who have been declared incapacitated by the court of the constitutional right to appeal to the bodies of state power, local self-government, their officials and civil servants in conformity to the Constitution of Ukraine and this Decision.
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