Summary to the Opinion of the Constitutional Court of Ukraine No. 1-v/2012 dated July 10, 2012 in the case upon the appeal of the Verkhovna Rada of Ukraine on providing opinion regarding conformity of a draft-law on introducing amendments to the Constitution of Ukraine on immunity to requirements of Articles 157 and 158 of the Constitution of Ukraine (case on introducing amendments to Articles 80, 105, 126 and 149 of the Constitution of Ukraine)
The draft-law on introducing amendments to the Constitution of Ukraine concerning immunity (registration No. 10530) (hereinafter referred to as “the Draft- law”) proposes to introduce amendments to Articles 80, 105, 126, 149 of the Constitution of Ukraine related to the institutes of immunity of the President of Ukraine, People’s Deputies of Ukraine, judges of general jurisdiction and judges of the Constitutional Court of Ukraine.
According to Article 159 of the Constitution of Ukraine a draft-law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the draft-law with the requirements of Articles 157 and 158 of this Constitution.

The Constitutional Court of Ukraine proceeds from the following.

Draft-laws on introducing amendments to Articles 80, 105, 126, 149 of the Constitution of Ukraine have not been considered by the Verkhovna Rada of Ukraine of the sixth convocation during the year. The provisions of Articles 80, 105, 126, 149 of the Constitution have not been amended since its adoption. Thus, the Draft-law conforms with the requirements of Article 158 of the Constitution of Ukraine.   

At the moment of provision of the opinion by the Constitutional Court of Ukraine there is no martial law or a state of emergency in Ukraine, thus in this part the Draft-law does not contravene the requirements of Article 157.2 of the Constitution of Ukraine.  
The Draft-law proposes to exclude Article 80.1 of the Constitution of Ukraine according to which People’s Deputies of Ukraine are guaranteed parliamentary immunity and Article 80.3 according to which People’s Deputies of Ukraine shall not be held criminally liable, detained or arrested without the consent of the Verkhovna Rada of Ukraine. The Constitutional Court of Ukraine has previously examined similar draft-laws and came to conclusion that these amendments did not contravene the requirements of Article 157.1 of the Constitution of Ukraine (Opinions of the Constitutional Court of Ukraine dated June 27, 2000 No. 1-v/2000, September 10, 2008 No. 2-v/2008, April 1, 2010 No. 1-v/2010).
The Constitutional Court of Ukraine also considered the issue of conformity of a draft-law on introducing amendments to Article 105 of the Constitution of Ukraine with requirements of Articles 157 and 158 of the Fundamental Law of Ukraine, in particular concerning exclusion of Article 105.1 according to which the President of Ukraine enjoys the right of immunity during the term of authority. In its Opinion dated April 1, 2010 No. 1-v/2010 the Constitutional Court of Ukraine stated that exclusion of Article 105.1 of the Constitution of Ukraine may lead to restriction of human and citizens` rights and freedoms, liquidation of the independence and violation of the territorial indivisibility of Ukraine which did not conform with thet requirements of Article 157.1 of the Constitution of Ukraine.  

At the time of consideration of the Draft-law there is no grounds for the Constitutional Court of Ukraine to change its legal position concerning mentioned issues. 
According to Articles 126.1, 126.3 of the Fundamental Law of Ukraine independence and immunity of judges are guaranteed by the Constitution and the laws of Ukraine, a judge shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine until a verdict of guilty is rendered by a court.
Pursuant to Article 149 of the Constitution of Ukraine judges of the Constitutional Court of Ukraine are subject to the guarantees of independence and immunity and to the grounds for dismissal from office envisaged by Article 126 of the Constitution and the requirements concerning incompatibility as determined in Article 127.2 of the Constitution.
The Draft-law proposes to exclude words “and immunity” in Article 126.1 of the Constitution of Ukraine, Article 126.3, and words “and immunity”. in Article 149 of the Constitution of Ukraine.
The Constitutional Court of Ukraine deems that these amendments do not envisage the liquidation of the independence or violation of the territorial indivisibility of Ukraine, thus, they do not contravene the mentioned provision of Article 157.1 of the Constitution of Ukraine.

Article 157.1 of the Fundamental Law of Ukraine also provides that the Constitution of Ukraine shall not be amended if amendments envisage the abolition or restriction of human and citizens' rights and freedoms.
The Draft-law provides for abolition of one of the components of independence of judges – the institute of immunity of judges of general jurisdiction and the Constitutional Court of Ukraine. In this regard the Constitutional Court of Ukraine mentions that by setting high demands to judges and their professional activities the State and society shall, in their turn, provide them with additional guarantees of independent execution of justice. 

The necessity of provision of the judicial immunity as a guarantee of objective and unbiased justice is also stipulated in the international acts. 

Immunity of judges is not their personal privilege. This guarantee is directed, first of all, to ensuring unhampered execution of professional duties by judges, namely execution of objective and fair justice the purpose of which is the protection of human and citizens` rights and freedoms. Abolition of such a guarantee of justice as immunity of judges may indirectly lead to restriction of the right to judicial protection guaranteed by Article 55 of the Constitution of Ukraine. 

Thus, amendments to Articles 126.1, 126.3, Article 149 of the Constitution of Ukraine proposed by the Draft-law envisage restriction of human and citizens` rights and freedoms, thereby they do not conform with requirements of Article 157.1 of the Constitution of Ukraine.   
 Thus, the Constitutional Court of Ukraine held: 

1. To recognise as conforming with Articles 157 and 158 of the Constitution of Ukraine the provisions of the Draft-law on introducing amendments to the Constitution of Ukraine concerning immunity which envisage: 

“1) to exclude Articles 80.1 and 80.3”

2. To recognise as non-conforming with the requirements of Article 157.1 of the Constitution of Ukraine the provisions of the Draft-law which envisage:

“2) to exclude Article 105.1;

3) to exclude words “and immunity” in Article 126.1; to exclude Article 126.3;

4) to exclude words “and immunity” in Article 149”.  

