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Summary to the Decision of the Constitutional Court of Ukraine no.3-rp/2009 dated February 3, 2009 in the case upon the constitutional petition of the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine on conformity with the Constitution of Ukraine (constitutionality) of the specific provision of Article 211.2 of the Family Code (case on age difference between an adoptive parent and a child)
Subject of the right to constitutional petition – the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine – appealed to the Constitutional Court for recognising as non-conforming with the Constitution of Ukraine, namely with Articles 21, 22, 24 and 51, the specific provision of Article 211.2 of the Family Code (hereinafter referred to as the Code). The author of the petition maintains that appending Article 211.2.1 of the Code with the second sentence reading that age difference between an adoptive parent and a child may not exceed forty-five years pursuant to the Law “On Introducing Amendments to Certain Legislative Acts of Ukraine Concerning Adoption” dated April 10, 2008 (hereinafter referred to as the Law) infringes constitutional rights of Ukrainian citizens. In the opinion of the Authorised Human Rights Representative of the Verkhovna Rada of Ukraine, this amendment is a legal provision discriminatory on the grounds of age, which restricts the citizens’ right to adopt a selected child and the child’s right to be adopted. It also violated the constitutional principle of equality of human rights, according to which needs of all persons without exception are equally important and everyone has equal opportunities.

When considering the issue of conformity with the Constitution of Ukraine (constitutionality) of the specific provision of Article 211.2 of the Code, the Constitutional Court proceeded from the following.

Childhood in Ukraine is under the protection of the State (Article 51.3 of the Constitution). The state has to provide adequate conditions for education, physical, mental, social, spiritual and intellectual development of children, their social and psychological adaptation and active vital activities, growing in a family environment in the atmosphere of peace, dignity, mutual respect, freedom and equality (Article 4 of the Law “On Protection of Childhood”). The priority for legal regulation of family relationships is to provide family education and opportunities for spiritual and physical development for each child (Article 1.2 of the Code).

Creation of conditions for each child to enjoy the right to family education, facilitation of child adoption, establishment of the system of incentives and support for adoptive parents belong to the fundamental principles of state policy on social protection of orphan children and children deprived of parental care (Article 3 of the Law “On Ensuring Organisation and Legal Conditions for Social Protection of Orphan Children and Children Deprived of Parental Care”).

The State is obliged to take care of orphan children and children deprived of parental care, including support and upbringing (Article 52.3 of the Constitution). The State’s duty to ensure protection and care of a child necessary for his/her wellbeing is in line with the provisions of international legal acts recognised by Ukraine, namely in the 1966 International Covenant on Economic, Social and Cultural Rights (Article 10.3) and the 1989 Convention on the Rights of the Child (Article 3).

Legal relations pertaining to adoption are not subject to the direct constitutional regulation. However, in order to ensure implementation of provisions of Articles 51 and 52 of the Constitution and international legal acts the State taking care of orphan children and children deprived of parental care determines the procedure for adoption. In this way, it controls this procedure by adopting norms that regulate the aforementioned social relations. According to the provisions of Principle 2 of the 1959 Declaration of the Rights of the Child, at adopting laws for this purpose, the best interests of the child shall be of paramount consideration. The European Court of Human Rights also gives special consideration to the priority of the principle of the child’s interests when deciding on adoption cases (Judgment in the case of Pini and Bertani & Manera and Atripaldi v. Romania dated June 22, 2004).
The fundamentals of the protection of childhood are determined exclusively by the laws of Ukraine (Article 92.1.6 of the Constitution). Provisions concerning adoption, including such procedure, legal status of the adopting parent and the adopted child, are provided for in Article 18 of the Code. Analysis of respective provisions gives grounds to conclude that the person’s intention to adopt a child means a possibility to adopt. Implementation of such an intention depends on the decision of the authorised body (the court) that takes into consideration conditions established by the state and requirements for persons willing to adopt a child when ruling on adoption.

When justifying unconstitutionality of the disputed provision of Article 211 of the Code the subject of the right to constitutional petition proceeds primarily from the interests of persons willing to adopt a child without taking heed of the priority of the interests of adopted children and legal consequences of adoption. At the same time, adoption grants to the adoptive parents respective rights and imposes responsibility with regard to the adopted child in the same scope as those of parents with regard to a child (Article 232.4 of the Code), and to the adopted children – rights and responsibilities in the same scope as those of children with regard to their parents (Articles 172, 202.1 and 232.5 of the Code). Establishment of a requirement concerning the age difference between an adoptive parent and an adopted child belongs to the legislative authorities of the parliament. It is explained by the State’s responsibility for the fate of orphan children and children deprived of parental care according to the principles of relations between parents and children as provided for in the Constitution (Articles 51 and 52).

The requirement determined in the Law with regard to the age difference between an adoptive parent and an adopted child is equally binding for everyone willing to adopt a child and actually refers to a possibility to adopt a child of a certain age and as such does not violate the principle of equality of citizens before the law as provided for in Article 24 of the Constitution.
Thus, the Constitutional Court of Ukraine held to regognise the provision of the second sentence of Article 211.2.1 of the Family Code concerning age difference between an adoptive parent and a child as conforming with the Constitution of Ukraine (constitutional).
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