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AKTH KOHCTHTYI[IHHOIO CYIY YKPATHH

IMEHEM YKPAIHH

PILUEHHS! )
KOHCTUTYLLINHOIO CYAY YKPATHM

y CnpaBi 30 KOHCTUTYLAHUM NofaHHsm O 1 HapopHoro penytara Ykpaiyu
wopmo signosigHocti Konctutywii Ykpainu (koHctuTywiiHocTi)
MONOXeHb YACTUH N'STOT, WocToi cratTi 75, yactuhu yetseptoi crarti 77
Pernamenty BepxosHoi Pagu Ykpaitu, sateepmkeHoro 3akoHom YKpaiHu
«[1po Pernamert BepxosHoi Pagy YkpaiHms
(cnpaea npo o6pants Monosu BepxosHoi Paan Ykpainm)*

M. Knis Cnpasa Ne 1-23/2012
11 nunHa 2012 poky
Ne 15-pn/2012

Koncmuryuivinmii Cyg Ykpainm y cknagi cyamis:

lonosiHa AHatonis CepriifoBMya — ronosyiouoro,
Baynina IOpis Bacunsosuua,

BpuHuesa Bacuna Imutposuua,

Boosgivenka Cepris JleoHigoeuua,

BuHokypoea Cepris MapkisHosuua,

lynsTas Muxaiina Mupocnasosmua,

3anopoxus Muxaitna Metposuua,

Konoca Muxaitna IsaHoemua,

Mapkyw Mapii Augpiishu,

OsuapeHka B’auecnasa Angpirioeumuq,
MaceHioka OnekcaHapa Muxaiinosuua,
Cepreituyka Onera AHaTonifosuua — gonosigaua,
Creuioka lNetpa borpaHosuua,

Crpuxaka AHgpis AHgpiiosuua,

Lantanu Hatani Kocrantuuishmy,

Lnwkina Biktopa IeaHoBKuQ,

* Piwenns Konctutyuiinoro Cyay Ykpainu sig 11 nunns 2012 poky Ne 15-pn/2012 ny6nikyetbea
NOBTOPHO, OCKinbkM okpemi aymku cyaais Konctutyuithoro Cygy YKpaiHu GO HbOrO He yBiMwnmM y
nonepeaHin HoOMep XypHany.
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PO3rsiHYB HO MAEHAPHOMY 3ACIAAHHI CNPABY 30 KOHCTUTYLIMHUM NoaaHHsam 51
HapogHoro genytata Ykpainu wopo signosigHocti KoHctutyuii Ykpainu (koHcTm-
TYLIMHOCTI) NONOXEHb YACTUH N'ATOT, WocToi cTaTTi 75, yactuHum yetsepToi craTti 77
Pernamenrty BepxosHoi Paan Ykpainu, sateepaxeroro 3akoHom Ykpainu «[po Per-
nameHT Bepxosroi Paau Ykpainmy sig 10 niotoro 2010 poky Ne 1861-VI (Bizomocri
BepxosHoi Pagu Ykpainm, 2010 p., NeNe 14-17, cr. 133).

Mpueogom ana posrmaay cnpasw 3rigHo 3i ctattamm 39, 40 3akony Ykpainm «[po
Koncturyuintmit Cyn YkpaiHu» cTano KoHCTUTYLUiHe nogaHHa 51 HapoaHoro geny-
TaTa Ykpainum.

MincTasoto ana posrnamy cnpaeu signosigHo go craten 71, 82 3akoHy Ykpainu
«Mpo Kownctutyuittuin Cyn Ykpainm» € TBepmkeHHst Cyb'ekTa NMpaBa HA KOHCTW-
TYUiHE MOAAHHS MPO HEKOHCTUTYLIIMHICTb MONIOXEHb YACTUH N'ATOI, WOCTOi cTaTTi 75,
yacTmHm yetseptoi ctatTi /7 Pernamenty Bepxosroi Paan Ykpainu, sateepaxeHoro

3akonom Ykpainm «[lpo Pernament Bepxoswoi Pagu Ykpainu» sig 10 nioToro
2010 poky Ne 1861-VI (aani — Pernamenr).

3acnyxaswm cypao-gonosigada Cepreituyka O. A. Ta gocnigmslum maTepianm
CNPABM, Y TOMY YMCni no3uuii, ki sucnosunu [1pesmaert Ykpainu, lonosa BepxosHoi
Pagm Ykpainm, Miictepcteo toctmuii Ykpainu, KoncturyuiHmi Cya Ykpadinm

YCTAQHOBMUB:

1. Cy6 ekt npaBa Ha KOHCTUTYLIMHE NoaaHHs — 51 HapoaHui genyTat Ykpainu —
ssepHyscs o Kowctutyuiinoro Cyany YkpaiHW 3 KNOMOTAHHSM BUM3HATU HEKOHCTU-
TYUIAHMMM MOSTOXEHHS YACTUH M'ATOI, WOCTOI CTaTTi /5, 4acTuHM YyeTBepToi cTaTTi /7
PernameHTy.

ABTOPM KNOMOTAHHSA CTBEPAXYIOTh, LLO MOSIOXKEHHS YACTUHM WOCTOI cTaTTi /5
«AKWO BloneTeHi Ana TAEMHOIO rONOCYBAHHS OAEPXANM HE MEHLLE ABOX TPETUH Ha-
POAHUX AENYTATIB Bif IX GAKTUUHOT YNCENBHOCTI», YHACTUHU YeTBEPTOI CTATTI /7 «npmit-
MQETbCA TAEMHMM TFONIOCYBAHHSM LWSXOM MOAAYi BIoNeTeHiB» TA «rONOCYBAHHS
BBAXAETLCS TAKMM, LLO BiOYNOCs, AKLWO BIoNeTeHi Ans TAEMHOrO rofloCyBAHHS Oaep-
XAMU HE MEHLLIE IBOX TPETUH HOPOLHMX AenyTaTiB Bif X daKTUUHOT umcensHocTi» Per-
NOMEHTY HE BIANOBIAAIOTL YACTMHI APYriK CTATTi 6, YOCTUHI apyrin cTaTTi 8, YACTUHI
apyrint cratti 19, yacturi nepwii crarti 88, cratti 91 OcHosHoro 3akoHy Ykpainu.

Ha aymky HapomHwx genytatis YKpaiHW, 4aCTMHOWO wocTo cratTi /5, yacTu-
HOO YeTBepTOlO CTaTTi /7 PernameHTy BCTAHOBMIOETLCA OAATKOBA, He nepeabade-
Ha KowctuTyuieto Ykpainu, ymosa npuiHatts Bepxosroo Papoio Ykpainm pierb
npo obpaHHs Ta BigknmnkarHa [onoen BepxosHoi Pagu Ykpainu 3 nocagmn, a came:
BroneTeHi ans TAEMHOTO TONOCYBAHHS MAIOTb OAEPXATU HE MEHLLIE BOX TPETUH HA-
POLHMX AenyTaTiB YKpaiHu Bif X GAKTUYHOT YMCENbHOCTI.

ABTOPWM KNOMOTAHHS 3ayBaXYtOTh, Wo KoHcTuTyuis YkpaiHW He MicTUTL TaKoi npa-
BOBOI KATEropii, K GAKTUYHA YMCENBHICTL HAPOAHMX AenyTATIB YKPATHM, TOMY 3rifIHO
3 sumoramu OcHosHoro 3akoHy Ykpainu piwerHs Bepxosroi Paam Ykpainu, 3okpe-
Ma npo obpaHHs Ta BigknkarHs fonosu BepxosHoi Paau Ykpainu 3 nocanu, matoTs
NPUIUMATUCSH GinbLwicTio Big ii KOHCTUTYLIMHOIO CKNafy HEe3aneXHO Bifi TOro, CKiflbku
HOPOAHMX aenyTaTis YKpaiHM He Bpanu yy4acTi B ronocyBaHHi abo He oaepxanm
BiANOBiOHI BGlONETEHI.
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Cy6'exT NpaBA HO KOHCTUTYLMHE NOAAHHS TAKOX BBAXAE, LLO MOMOXEHHS 4OCTH-
HM n'atoi cratTi 75, yactuHm yetBepToi cTatTi 77 PernamenTy, 3a SkMMM pilleHHs!
Womo kaHampaTtyp Ha nocagy [onosu BepxosHoi Paau Ykpainu Ta npo BigknukaHHs
l'onoeu Bepxosroi Paau Ykpainu 3 nocaam npuitMaoThest Tinbki TAEMHUM FONOCYBAH-
HAM LUNSXOM nogaui GloneTeHis, 6e3 sactocysaHHs npoueaypw (ad hoc), nepenbaye-
Hoi ctatteto 50 PernamenTy, 0BMexyioTb MOBHOBAXEHHA MAPIAMEHTY CAMOCTIMHO
NPUIMATU PILLEHHS 3 TAKUX NPOLEAYPHMX MUTAHb, A OTXe, HE BIAMOBIAAIOTb YACTUHI
nepuwii ctatTi 6, yactui nepuwin cratti 88 Konctutyuii Ykpainm.

2. Koncturyuinttuin Cya Ykpainm, BUPILYIOYM MOPYLEHT B KOHCTUTYUIMHOMY MO-
OQHHI NMUTAHHS, BUXOAMUTL 3 TAKOTO.

HepxasHa Bnana B YkpaiHi 3aiMCHIOETLCS HA 3aCafax T NOAINY HO 30KOHOAABUYY,
BUKOHOBYY Ta cynosy; KoHcTuTyuis YKpaiHM MA€e HAMBULLY IOPUAMYHY CHITY; 3AKOHM TA
iHLI HOPMATUBHO-MPABOBI OKTU NMPUIAMAIOTLCS Ha ocHoBi KoHctuTywii Ykpainu i no-
BMHHI BigNosinatv i (yactuHa nepwa cratTi 6, yactuHa gpyra cratti 8 OcHosHOro
3akoHy YkpaiHm).

3rigHo 3i ctattero 75 Konctutyuii Ykpainu €auHMM OpraHom 3aKOHOAABYOT BNAAM
B YkpaiHi € napnameHt — BepxosHa Paga Ykpainu, a 3a amictom ii crarteit 76, 85
Bepxoera Pana YkpaiHu € 0praHom HapOoAHOro NPeaCcTABHULTBA i 3AIMCHIOE NOBHO-
BAXKEHHs, ki BinnosigHo no Konctutyuii Ykpainu sigHeceHi fo i BinaHHs.

3. 9k B6ayaetsea 3i ctaTTi 1, yactunm apyroi cratti 5 OcHosHoro 3akony Ykpainu,
BM3HAYQ/ILHOKO 3ACAAOK0 NAPIAMEHTAPH3MY € BIIKPUTICTE POBOTH NAPNAMEHTY.

3a cratreto 84 Koncturyuii Ykpainm saciganns Bepxosroi Paau Ykpainu nposo-
AATLCS BIAKPMTO (YacTuHa nepuua); piwerHs BepxosHoi Paaun Ykpainu npuitmaiotscs
BMKSIIOYHO HQ 1T NNEHAPHUX 3ACIAAHHAX WAAXOM rONOCYBAHHS (4ACTUHA ApYra).

Y Piwenni Konctutyuinoro Cyay Ykpainu sig 6 ksitHa 2010 poky Ne 11-pn/2010
303HavyeHo, wo BepxosHa Papa Ykpainu € opraHom AepXaBHOI BNAAM, KM
3[IMCHIOE CBOT MOBHOBOXKEHHS HO 3ACAAOX NPEACTABHULTBA HOPOAHUMM AEMYTATAMM
Ykpainu iHTepecis Ykpaincekoro Hapogy (a63au nepwwui nignyHkTy 3.3 nyHkty 3 mo-
TUBYBQSBHOT YACTHHM).

CyTHICTb NPELCTABHMLBKOT AEMOKPATII MONArAE, HACAMNEPES, B ONOCEPELKOBAHIH
YYACTi FPOMOASAH Y NPUMHATTI PilleHb AepP>XKABHOrO 3HAYEHHS Yepes CBOIX NpencTas-
HUKIB, MOKIMKAHUX BUCTYNATH Bif iMEHI BUOOPLIB, BUPAXATM TA 3AXMLLATU iHTEPECH
BCbOro Hapogy. Peanizauis 30cagu BigkpuTOCTI pOOOTH NAPNAMEHTY TAPAHTYE
NIATPUMAHHS NOCTIMHOTO 3B'S13Ky HAPOLHMX AEenyTaTie YKPAiHM, K MOBHOBAXKHMX
npeacrasHmkie Ykpaincskoro Hapoday y Bepxoswint Pagi Ykpainu, i3 subopuamu, wo
CTBOPIOE YMOBM /19 BCEBIYHOTO AHANI3Y AisNbHOCTI AK OKPEMUX HAPOLHMX AENyTATIB
YKpaiHu, TOK i NTAPAAMEHTY B LINIOMY.

BinnosigHo no yactunm n'atoi cratti 82 OcHosHoro 3akoHy Ykpainu nopsafok po-
6otm BepxosHoi Paagn Ykpainu sctanosnioetbes KoHcTutyuieio YKpaiHm Ta 3aKkOHOM
npo pernament BepxosHoi Paau Ykpainu. 3a nyHktom 21 yactunu nepwoi crarri 92
OcHosHoro 3akoHy Ykpainu opradisauis i nopsagok gisnsHocTti BepxosHoi Paau
YKkpainu, CTaTyC HApPOAHMX AenyTaTis YKPAiHU BU3HAUYAKOTLCS BUKITIOYHO 3AKOHAMM
Ykpainun. BepxosHa Paga Ykpainum sk opran nep>xasHoi Briaam 30608'93aHA gistv nu-
e HA NiACTaBI, B MEXOX MOBHOBAXEHb TA Y cnocib, Wwo nepe,u,60qui KoHncturyuiero
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Ta 30KOHaMu Ykpainu (wactuHa ppyra cratti 19 Konctutyuii Ykpainu), a sakomu, y
ToMy umcni 1 3akoH Ykpainu «[1po Pernament BepxosHoi Paau Ykpainuy, srigHo 3
yactuHoto gpyroto cratti 8 OcHosHoro 3akoHy YKPAiHW MPUMMAIOTECH HO OCHOBI
KoHctutyuii Ykpainu i noBuHHI Bignosigatm in.

3a yactuHoto nepwoto cratTi 88 Konctutyuii Ykpainm Bepxosra Pana Ykpainu
obupae 3i ceoro cknaay lonosy BepxosHoi Paau Ykpainu, Mepworo sactynHuka i 3a-
crynHmka lonoeu BepxosHoi Paagu Ykpainu Ta Bigknukae ix.

B OcHosHomy 3akoHi Ykpainm, a came B yactmHi nepuwii cratti 88, He sBctaHoB.-
NIEHO CnewianbHOI BUMOMM CTOCOBHO OBPAHHS Ta BigknmkaHHa [onosu BepxosHoi
Paaun Ykpainm 3 nocanm TAEMHUM rOfIOCYBAHHSAM LUMIIXOM NOAQYi GroneTeHis.

3i amicty yactuhu nepuioi ctatti 84, yuacturu nepwoi cratti 88 OcHosHoro 3ako-
Hy Ykpainm s6adaerses, wo Fonosa BepxosHoi Pagu Ykpainm obupaerses Ta sigkin-
KOETbCSA 3 NOCAAM HA BIAKPUTOMY MIEHAPHOMY 3ACIAAHHI NAPAAMEHTY, 30 BUHITKOM
BMNAAKIB, KOMK 30 PiLLEHHAM BinbLLIOCTI Bif KOHCTMTYLiMHOrO cknaay BepxosHoi Paagu
YKpaiHM NPOBOAUTLCS 3AKPUTE MNEHAPHE 3ACIAAHHS.

3rigHO 3 YacTMHAMM apyroto, TpeTeoo cTaTTi 84, yactuHo nepwoto cratti 88,
cratreto 91 Koncturyuii Ykpainu pileHHs npo oBpaHHs um BigknukarHs [onoswm Bep-
xoBHOI Pagu Ykpainu 3 nocaam npuiMaeTses BinblicTio Bifg KOHCTUTYLIMHOTO cKnagy
NAPAAMEHTY HO MOTO MAEHAPHUX 3ACIAAHHSX LUSXOM FOIOCYBAHHS.

3 BMKNOAEHOrO BOAYAETLCS, O MOMAOXEHHA YACTMHM N'STOi cTaTTi 75, YyacTnHu
yetBepToi cTaTTi /7 PernamenTy, 3a aknmMu pilleHHs LWoa0 KaHAMAATYP Ha nocaay [o-
noswu BepxosHoi Pagun Ykpainu Ta npo sigknukaxHs [onosu BepxosHoi Pagu Ykpainu
3 MOCAAM MPUIMAIOTBCS TOEMHMM TFONIOCYBAHHAM LUNSXOM noaaui 6ioneteHis, He
306e3neuytoTh BIIKPUTOCTI y pobOTI MAPNAMEHTY, O TOMYy HE BIANOBIAQIOTL YACTHU-
Hi nepwii ctatti 84 OcHosHoro 3akoHy YkpaiHu.

Koncturyuinnmin Cyn Ykpainu seaxae, wo obpanns fonosu BepxosHoi Pagn Yk-
PAiHU TOEMHWMM rONTOCYBAHHAM LLSIXOM MOAQYI BloneTeHis, TOOTO NPUNHSTTA PiLLEHHS
He Ha nneHapHoMy 3acinaHHi BepxosHoi Paau Ykpainum, cynepeunts yactuni gpyrii
cratTi 84 Konctutyuii Ykpainu, signosigHo no akoi piwernHs BepxosHoi Paam Ykpainu
NPUIMAOTHCS BMKIIOYHO HA i MNEHAPHUX 3ACIAAHHSX.

4. 3rigHO 3 OCNOPIOBAHUMM MONOXKEHHAMM YACTUHU LIOCTOT CTATTI 75, yacTuHu yeT-
BepToi cratti /7 Pernamenty obpanmm lonosoto BepxosHoi Paagm Ykpainu Bea-
XOETbCS KAHAMAAT HA NOCAAY, KW OTPUMAB BiNbLUICTb TONOCIB HOPOAHWX AENYTATIB
Ykpainu Big koHcTUTYUiMHOro cknagy BepxosHoi Pagu Ykpainu, akwo Goneteni ans
TAEMHOTO FOMIOCYBAHHS OAEPXANM HE MEHLLIE ABOX TPETMH HAPOLHMX AenyTaTis Yk-
paiHK Bif iX GAKTUYHOT YMCENBHOCTI; FONOCYBAHHSA BBAXKAETLCS TAKMM, LLO BigOynocs,
AKLO BIONeTeHi Ana TAEMHOTO rONIOCYBAHHS OAEPXANM HE MEHLLE ABOX TPETUH HO-
POLHMX AenyTaTis YKpaiHu Bif X GAKTUUHOT YMCENbHOCTI.

9k Haronocme Konctutyuirtmit Cya Ykpainu y Piwenni sig 14 xosTtHa 2003 poky
Ne 16-pn/2003, piwenns BepxosHoi Pagu Ykpaitu € peaynstatom ii BONeBusiBNeHHs i
YXBOIOKOTHCA HA KONErianbHiiM OCHOBI (@630, ApYrMit NyHKTY 5 MOTMBYBAMLHOT YACTUHM).

Piwerns BepxosHoi Pagu Ykpainn npo o6panHs Ta sigknukarHs [onosu Bepxoe-
Hoi Pagn Ykpainu 3 nocagm odopmnatoTsCs BinnosigHMMmM noctaHoBamm BepxosHoi
Paau Ykpainm (vactuHa cboma cratti 75, yactuHa yetsepta crarti 77 Pernamenty).
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3rigHo 3i cratrero 91 Koncturyuii Ykpainn Bepxosra Paga Ykpainm npuitmae
30KOHM, MOCTAHOBM TA iHLLI OKTM BinbLicTiO Big i KOHCTUTYLIMHOIO CKNAZy, KPIiM BU-
naakis, nepenbavernx OcHosHUM 3akoHOM YKpaiHm.

Y Piwenni Koncturyuirtnoro Cyay Ykpainu sig 17 xostHs 2002 poky Ne  17-pn/2002
CcHOPMYNLOBAHO MPABOBY MO3MLiIO, BiANOBIAHO A0 skoi BepxosHa Papa Ykpainu
NPABOMOYHA PEeani3oByBATM CBOI MOBHOBOXKEHHS 30 YMOBM NMPUCYTHOCTI HA ii nne-
HOPHKUX 30ACIAAHHAX HO MOMEHT TFOIOCYBAHHA HE MEHLUE Ti€l KifNbKOCTI HOPOAHMX
nenyTatis YKpaiHum, 9Ka 3rigHo 3 yacTmHoto yeteepToto cratTi 89, cratreio 91, yactu-
HOW YeTBepTo CTaTTi 94, yacTuHamm apyroto, n'atoto, woctolo cratri 111, yactu-
Hoto nepuoto ctaTti 135, cratreto 155, uacturoro nepuioto cratti 156 Konctutyuii
YKpaiHu HEOOXIAHA Anst NPUIAHATTS BIANOBIAHOTO pileHHs (a63au apyrvit nyHkTy 2 pe-
30MIOTUBHOT YACTUHM).

Y ubOMYy X pilleHHi 303HAYEHO, LLLO HEYYACTb NEBHOI KiflbKOCTI HOPOZHUX AENYTATIB
YKpQiHu y ronocyBaHHI HE € CKIIAQA0BOIO NPOLECY NPMHATTS pilleHs BepxosHotwo Pa-
noto Ykpainu (MyHKT 4 pe3onoTMBHOT YaCTHHM).

Orxe, 3rigHo 3 OcHoBHUM 3aKOHOM YKPATHU EAMHOID BUMOTOIO LLLOAO YMCENBHOCTI
HAPOAHMX AenyTaTie YKPAiHM, KO0 0BYMOBIIIOETLCA MPUMHATTA PilleHb (aKTiB) NOBHO-
BaxkHolo Bepxosroto Papoio Ykpainu, € HaasHicTs BuaHayeHoi y ctatti 91 ta iHwmx
nonoxerHsx OcHoBHOro 3akoHy YKpaiHW BiANOBIAHOI KifbKOCTI rONOCIB HAPOAHMX
nenyTaTiB YKpQiHM Bifl KOHCTUTYLIMHOTO CKNAAY NAPIOMEHTY.

Koncturyuinuit Cyan Ykpainu Aifios BUCHOBKY, LLO NOMOXEHHS YACTUHM LWOCTOT
cratTi 75 «aKkwo BroneteHi 4N TAEMHOTO TONOCYBAHHS OAEPXANM HE MEHLWE ABOX
TPETUH HAPOAHMX AEnyTATiB Bif X GAKTMUYHOI YMCENbHOCTI», YACTUHM YEeTBEPTOl
cTaTTi /7 «rONOCYBAHHSA BBAXAETLCA TAKMM, LLO Biﬂ,6yﬂOCﬂ, aKWwo broneTteHi ons
TOEMHOTO rONIOCYBAHHS OEPXANU HE MEHLUE ABOX TPETUH HAPOAHUX AENyTATIB Bif
ix dakTMuHOT YmncensHocTi» PernamenTy He signosigaiots ctatti 91 Koncturyuii Yk-
PATHM.

Bpaxosytoun suknageHe ta kepytouncs crattamu 147, 150, 152, 153 Koncturyuii
Ykpaiuu, crattamm 51, 57, 61, 63, 65,69, 71, 73, 82 3akony Ykpainu «[1po KoncTu-
TyuinHmnit Cyg Yepainuy, Koncturyuitiuin Cya Ykpainm

BUPIiLINB:

1. BusHatvt Takumu, 1o He signosigaiots KoHcTutyuii Ykpainm (€ HEKOHCTUTYLiMHM-
mu), nonoxerHs Pernamenty BepxosHoi Paan Ykpainu, satsepaxeHoro 30kOHOM
Ykpainn «Mpo Pernament Bepxosroi Pagu Ykpainm» sig 10 motoro 2010 poky
Ne 1861-VI, a came:

— 4acTuHuM n'sToi cTaTTi 75 «piwerHs wopo kananaatyp Ha nocaay [onosu Bepxos-
Hoi Paau YkpaiHu npuiMaeTbes TAEMHUM rOIOCYBAHHAM LUASXOM NOAaYi BioneTeHis»;

— YACTUHM WOCTOT CTaTTi 75 «aKwo BloneTeHi ang TAEMHOTO roONOCYBAHHS OAep-
XAnM HE MeHLe ABOX TPETMH HOPOAHMX AeNyTaTiB Bif ix d)OKTMHHO'I' YUCENbHOCTIY;

— YACTMHM 4eTBepPTOl CTATTi /7 «NPMAMAETLCS TAEMHUM FONOCYBAHHSAM LUSISIXOM
nopaui BroneTeHis i» Ta «FONOCYBAHHSA BBOXKAETLCH TAKMM, LLLO Bin6ynoc;|, aKLLO Btone-
TEHi Ang TOEMHOrO rofIOCYBAHHS OAEPXANM HE MEHLLE ABOX TPETUH HOPOAHWUX Aeny-
TATIB Bif X GAKTUUHOT UMCENBHOCTIY.
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2. Monoxenna Pernamenty Bepxosroi Paan Ykpainu, sateepaxeroro 3akoHomM
Ykpainn «[po Pernament Bepxosroi Paau Ykpainm» sig 10 motoro 2010 poky
Neo 186 1-VI, BU3HAHI HEKOHCTUTYLIMHUMM, BTPAYAKOTb YUHHICTb 3 AHs yxBaneHHst KoH-
ctutyuiHum Cynom Ykpainm uporo Piwens.

3. Piwenns Koncturyuitnoro Cyay Ykpainum € 0608’ 43Kk0BUM A0 BUKOHAHHS HQ Te-
puTOPIl YKPAiHKM, OCTATOUHMM i He MOXe ByTH OocKapxeHe.

Piwenna Konctutyuitnoro Cyay Ykpainu nignsrae onybnikysaHHio y «BicHmky Kow-
ctmtyuinHoro Cyay YKpaiHM» TA B iHWMX ODILIAHMX BUOAHHAX YKPATHU.

KOHCTUTYLIVHWUM CY [, YKPAIHM

® Summary to the Decision of the Constitutional Court of Ukraine No. 15-rp/2012
dated July 11, 2012 in the case upon the constitutional petition of 51 People’s
Deputies of Ukraine regarding conformity to the Constitution of Ukraine (constitu-
tionality) of the provisions of paragraphs five and six Article 75, paragraph four
Article 77 of the Rules of Procedure of the Verkhovna Rada of Ukraine, approved by
the Law of Ukraine «on the Rules of Procedure of the Verkhovna Rada of Ukraine»
(case on elections of the Chairman of the Verkhovna Rada of Ukraine)

Subject of the right to constitutional petition — 51 People’s Deputies of Ukraine —
applied to the Constitutional Court of Ukraine with a petition to rule on the unconsti-
tutionality of the provisions of Articles 75.5, 75.6, 77.4 of the Rules of Procedure of
the Verkhovna Rada of Ukraine approved by the Law of Ukraine «On the Rules of
Procedure of the Verkhovna Rada of Ukraine» dated February 10, 2010 No. 1861-VI
(hereinafter referred to as «the Rules of Procedurey).

In examining the constitutional petition, the Constitutional Court of Ukraine pro-
ceeds from the following.

As it is seen from Articles 1, 5.2 of the Fundamental Law of Ukraine the distinctive
principle of the parliamentarianism is openness of parliamentary activities.

Essence of the representative democracy envisages, first of all, indirect participa-
tion of citizens in decision making of state importance by means of their representa-
tives called on to act on behalf of voters, express and protect interests of all people.
Implementation of the principle of openness of parliamentary activities guarantees
constant communication of the People’s Deputies of Ukraine as plenipotentiary rep-
resentatives of the Ukrainian People in the Verkhovna Rada of Ukraine with voters
which creates conditions for comprehensive analysis of activities of specific People’s
Deputies of Ukraine and the parliament as a whole.

According to Article 82.5 of the Fundamental Law of Ukraine rules on the conduct
of work of the Verkhovna Rada of Ukraine shall be laid down in the Constitution of
Ukraine and the Rules of Procedure of the Verkhovna Rada of Ukraine.

The Fundamental Law of Ukraine, specifically Article 88.1, does not provide a
special requirement concerning election and recall of the Chairman of the
Verkhovna Rada of Ukraine from office by secret vote by means of submission of
secret ballot.
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It is seen from the content of Articles 84.1, 88.1 of the Fundamental Law of Ukraine
that the Chairman of the Verkhovna Rada of Ukraine shall be elected and recalled
from office at the open plenary meeting of the parliament except occasions when a
closed plenary meeting is held upon decision of majority of the constitutional com-
position of the Verkhovna Rada of Ukraine.

The Constitutional Court of Ukraine deems that according to Articles 84.2, 84.3,
88.1, 91 of the Constitution of Ukraine decisions concerning election or recall of the
Chairman of the Verkhovna Rada of Ukraine from office shall be adopted by major-
ity of the constitutional composition at its plenary meetings by means of voting.

It is seen from the abovementioned that provisions of Articles 75.5, 77.4 of the
Rules of Procedure according to which decisions concerning candidates for position
of the Chairman of the Verkhovna Rada of Ukraine and recall of the Chairman of the
Verkhovna Rada of Ukraine from office shall be made by secret vote by means of
submission of ballots do not ensure openness of parliamentary activities, thereby do
not conform to Article 84.1 of the Fundamental Law of Ukraine.

Thus, election of the Chairman of the Verkhovna Rada of Ukraine by secret vote
by means of submission of ballots, i.e. adoption of decision not at the plenary meet-
ing of the Verkhovna Rada of Ukraine contravenes Article 84.2 of the Constitution of
Ukraine according to which decisions of the Verkhovna Rada of Ukraine shall be
made at its plenary meetings only.

According to the disputed provisions of Articles 75.6, 77.4 of the Rules of Proce-
dure the elected Chairman of the Verkhovna Rada of Ukraine is considered a candi-
date for a position who received majority of votes of the People’s Deputies of Ukraine
of the constitutional composition of the Verkhovna Rada of Ukraine if ballots for
secret vote are submitted to no less than two thirds of the People’s Deputies of
Ukraine of their factual number; vote is considered to have taken place if ballots for
secret vote are submitted to no less than two thirds of the People’s Deputies of their
factual number.

With regard to this the Constitutional Court of Ukraine mentioned that decisions of
the Verkhovna Rada of Ukraine concerning election and recall of the Chairman of the
Verkhovna Rada of Ukraine from office shall be executed with relevant resolutions of
the Verkhovna Rada of Ukraine (Articles 75.7, 77.4 of the Rules of Procedure).
Pursuant to Article 91 of the Constitution of Ukraine the Verkhovna Rada of Ukraine
adopts laws, resolutions and other acts by the majority of its constitutional composi-
tion except in cases envisaged by the Fundamental Law of Ukraine.

Thus, according to the Fundamental Law of Ukraine the only requirement con-
cerning number of the People’s Deputies of Ukraine which determines adoption of
decisions (acts) by the competent Verkhovna Rada of Ukraine is the presence of the
relevant number of votes of the People’s Deputies of Ukraine of the constitutional
composition of the parliament defined by Article ?1 and other provisions of the
Fundamental Law of Ukraine.

The Constitutional Court of Ukraine came to a conclusion that provisions of
Article 75.6 «if ballots for secret vote submitted to no less than two thirds of the
People’s Deputies of their factual number», Article 77.4 «vote is considered to have
taken place if ballots for secret vote are submitted to no less than two thirds of the

12



Bictuk Korncrutyuivinoro Cyay Ykpainm

Ne 5/2012

People’s Deputies of their factual number» of the Rules of Procedure do not conform
to Article 91 of the Constitution of Ukraine.

Thus, the Constitutional Court of Ukraine held:

To recognise as non-conforming with the Constitution of Ukraine (unconstitution-
al) the provisions of the Rules of Procedure of the Verkhovna Rada of Ukraine
approved by the Law of Ukraine «On the Rules of Procedure of the Verkhovna Rada
of Ukraine» dated February 10, 2010 No. 1861-VI, in particular:

— Article 75.5 «decisions concerning candidates for position of the Chairman of
the Verkhovna Rada of Ukraine shall be made by secret vote by means of submission
of ballotsy;

— Article 75.6 «if ballots for secret vote submitted to no less than two thirds of the
People’s Deputies of their factual number»;

— Article 77.4 «is adopted by secret vote by means of submission of ballots and»
and «vote is considered to have taken place if ballots for secret vote are submitted to
no less than two thirds of the People’s Deputies of their factual number».

OKPEMA AAYMKA

cynni Koncturyuirtnoro Cyay Ykpainm Mapkyw M. A.
ctocoeHo PiweHHs KonctutyuitHoro Cyny Ykpainu
Yy CrpaBi 3a KOHCTUTYLiHMM nopaHHamM S 1 HapopHoro aenytata Ykpainu
wono signosigHocTi Konetutyuii Ykpaim (koHcTutyuifHocTi)
MONOXEHb YACTUH N'SITOI, LWOCTOi cTaTTi /5, YacTuHu Yeteeptoi crarTi /7
Pernamenty BepxosHoi Pagy Ykpainy, 3ateepmxeroro 3akoHom YkpaiHu
«[1po Pernament BepxosHoi Paay Ykpainu»
(cnpaea npo o6patts [onosu BepxosHoi Pagu Ykpaitm)

Ha niacrasi cratti 64 3akony Ykpainu «[po Koncturyuiinmii Cyn Ykpainms Buc-
NOBMIOID OKpemy Aymky cTocoBHO Pienns Konctutyuitnoro Cyay Ykpainu y cnpasi
30 KOHCTUTYUIMHMM nogarHsam 51 HapopgHoro genytaTta YKpainu wono BignosigHocCTi
Konctutyuii Ykpainu (KOHCTUTYUIMHOCTI) NonoxeHs 4acTuH n'aToi, woctoi cratTi 75,
yacTuHm yetseptoi cratTi /7 Pernamenty BepxosHoi Pagm Ykpainum, 3atsepaxeHoro
3akoHom Ykpainu «[po Pernament Bepxosroi Paan Ykpainm» (cnpasa npo o6pan-
Hst Tonoewn BepxosHoi Paau Ykpainm) (zani — PiwerHs).

Koncturyuiinmin Cyn Ykpainu y nyHkTi 1 pe3ontoTMBHOT 4aCTuHM PilueHHs Bu3HOB
TAKMMM, LLLO HE BigNOBIoAOTb KOHCTMTyLLiT VKpo'l'HM (e HeKOHCTMTyLI,iI;IHMMM), MONTOXEH-
Hs Pernamenty BepxosHoi Pagu Ykpainu, sateepmxeHoro 3akorom Ykpainu «[1po
Pernament Bepxosroi Paan Ykpainm» sig 10 motoro 2010 poky Ne 1861-VI (nani —
PernameHT), a came:
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— Y4aCTUHM N'aTOT CTaTTI /5 «pilleHHs Woao KaHauaaTyp Ha nocaay [onosm Bep-
xoBHOT Paau YKpaiHu NpUAMAETCS TAEMHMM TONOCYBAHHSM LWAAXOM nogadi 6ione-
TEHIBY;

— YACTMHM WOCTOI cTaTTi /5 «skWwo BloneTeHi ans TAEMHOMO ronoCyBAHHA OLEP-
XA HE MEHLLIE IBOX TPETUH HOPOAHUX AEeNyTATIB Bif ix GAKTUUHOT UMCENBHOCTIY;

— Y4ACTUHU YeTBepTOl CTaTTi /7 «NPUAMAETLCH TAEMHMM TONOCYBAHHSIM LUSSXOM
nopayi broneTeHis i» Ta «FONOCYBAHHSA BBOXKAETHCH TAKMM, LLLO Bi,u6ynocs1, aKLLLO Blone-
TEHi ANs TOEMHOrO rOfIOCYBAHHS OAEPXANM HE MEHLLE ABOX TPETUH HAPOAHWUX Aeny-
TATIB Bif X GAKTUYHOT UUMCENLHOCTIY.

1. KoHcturyuirHmi Cyn YKpQinu posrnsaae nue Ti NUTAHHS, sKi MOMY Migsigomui
BianosigHo no nonoxens ctatti 150 Konctutyuii Ykpainm ta 3akory Ykpainm «[1po
Konctutyuintmin Cyn Ykpainuy. 3akoHu Ta iHWwi npasosi akTv 3a piwerHsm KoHctu-
TyuiHoro Cyay YKpQiHW BUSHAIOTLCA HEKOHCTUTYLIMHUMM MOBHICTIO UM B OKPEMIN Ya-
CTWHI, AKLLO BOHM He BignosigaioTs KonctuTyuii Ykpainu (4actuHa nepwa crari 152
Konctutyuii Ykpainm).

3rigHo i3 3akoHom Ykpainn «[po Koncturyuinttuin Cya YKpaiHu» KOHCTUTYLiRHE
NOAAHHS MOE MICTUTH NMPABOBE OBIPYHTYBAHHS TBEPIAXKEHb LLIOAO HEKOHCTUTYLIMHOCTI
NPABOBOroO AKTA B0 MOro OKPEMMUX MONOXeHb (MyHKT 4 yactuHu apyroi crarti 39);
npeametom posmany B Konctutyuiinomy Cyai YkpaiHu moxe Byt KOHCTUTYLINHE
NOACHHS, B AKOMY BUKNAAAIOTLCH APIYMEHTH | CTBEPAXKYETHCA MPO HEKOHCTUTYLLIMHICTD
30KOHIB, iHLUKMX NpaBoBumx akTie BepxosHoi Paau Ykpainu, aktis [Npesuaenta Ykpai-
Hu, aktie Kabinety Minictpis Ykpainu, npasosux aktie BepxosHoi Paau AsToHoMHOI
Pecny6nikn Kpum (yactuna nepwa crarti 71).

Ha aymky HapoaHmx genytaTtie Ykpaiiu, ocnoptosaHi Hopmu PernamenTty cynepe-
4OTb MOMIOXEHHSM YACTUHM APYroi CTATTi 6, YACTUHKM Apyroi CcTaTTi 8, YyacTuHu apyroi
cratTi 19, yactunu nepwoi crati 88, crarti 21 OcHosHoro 3akony Ykpainu. Ananis
KOHCTUTYLIMHOTO MNOLAHHS TA JOMYYEHUX O HbOrO MATEpPIaniB A€ NIACTABKU ANs BUC-
HOBKY, O HOPOAHI AenyTaTy YKPAiHW MOTUBYIOTb CBOE KIOMOTAHHS 3A3HAYEHHSIM
nepeniky cratei KoHctutyuii Ykpainu, sKum, HA iXHIO AyMKY, HE BifNOBIAQIOTL OCMO-
PIOBAHI NOMNOXEHHA PernameHTy, Ta pO3KPUBAIOTH iX 3MICT, WO HE € OBIPYHTYBAHHAM
HEeKOHCTUTYLiMHOCTI. OCKinbku ABTOPM KIOMOTAHHSA HE HABENM MPABOBOrO OBIPYHTY-
BaHHs HesignosigHocTi KonctuTyuii Ykpainm okpemux nonoxexs Pernamenty, ue €
NiACTABOIO ANs BIAMOBM Y BiAKPUTTI KOHCTUTYLIMHOIO NPOBOAXKEHHS Y CNPABI.

Kpim Toro, HapoaHi aenytatt YKpaiHu He BPOXYBAMM, LLO PEryntOBAHHS BHYT-
PiLLHLOT opraHisauii poboT NapnameHTy nepebyBaE NO3a MEXAMM 3AKOHOLABYO
BM3HAYEHOI KOMMNETEHLIT EGMHOIO OPraHy KOHCTUTYLIMHOT IOPUCOMKLIT, HO LLO HEOLHO-
pasoso skasysas KownctutyuinHmit Cyn Ykpainm (yxsanu sig 27 yepshs 2000 poky
Ne 2-yn/2000, sig 21 6epesta 2002 poky No 9-y/2002 towo). Koncturyuinnmit Cya
YKpQiHu BUXOAUTB 3 TOTO, WO «BiH HE MAE MPABA BTPYYATMCS Y NOMITUYHI TA BHYTPILL-
HbOOPTAHI3ALIMHI NUTaHHS misnsHocTi BepxosHoi Pagn Ykpainu, BoockoHamoBaTu
YWMHHI HOPMATMBHI OKTM, 3ANOBHIOBATM HASBHI B HUX MPOranMHuy (aB3al TpeTin nyHk-
Ty 7 MOTUBYBQLHOT YacTuHM Yxsanu Big 27 yepsHs 2000 poky Ne 2-yn/2000). Orxe,
NMUTAHHA, nopylueHe Cy6 €KTOM MPABA HA KOHCTUTYLIMHE MOAGHHSA, Henigsigomue
KoncturyuitHomy Cyay Ykpainu.
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Takum unrom, KonctutyuinHmin Cyn YKpaiHm He MOB MigCTaB Ans BiKPUTTA KOHCTH-
TYLiMHOTO MPOBAAXEHHS Yy CNpaBi 3rigHo 3 nyHktamu 2, 3 craTTi 45 3akony Ykpainu
«[po Konctutyuintmin Cya YkpaiHm» — HeBignoBigHICTb KOHCTUTYLIMHOMO MOAQHHS
Bumoram, nepeabadeqmm Koncturyuieio Ykpainu ta 3akoHom Ykpainm «[po Konctu-
TyuinHuit Cyan Ykpainuy, Heniggigomuicts KoHctutyuithomy Cyany Ykpainu nutamb,
NOPYLUEHUX Y KOHCTUTYUiMHOMY nofgaHHi. 3rigHo 3 nyHkTom 1 § 51 Pernamerty Kow-
ctutyuiHoro Cyay YKpaiHu KOHCTUTYUIMHE NPOBAAXEHHS Y CNPABI NigNsrae npunu-
HEHHIO, AKLO Y MPOLEC MIEHAPHOro 3AcCiiaHHA ByayTh BMABMEHI MiACTABM LLOAO
BiZIMOBM Y BiAKPUTTi KOHCTUTYLLIMHOIO MNPOBAAXKEHHS, nepen60qui cratTeto 45 3ako-
Hy Ykpainu «[1po Koncturyuinnuin Cya Ykpainm.

2. Beaxaio BUCHOBKM, HaBEAEHI B NYHKTI 1 pe3onoTusHOT YacTuHu PilenHs, xub-
HUMM Ta CHOPMYNBOBAHMMM BHACTIAOK HENPABMILHOI iHTepnpeTauii Hopm KoHctu-
Tyuii YKpaiHu, 3 Takmx nigcras.

2.1. BignosigHo o cratti 6 OcHosHoro 3akoHy YkpaiHu aepxasHa Bnagad 8 Yk-
PAiHi 3MIMCHIOETLCA HA 3ACARAXx ii NOAINY Ha 30KOHOAABYY, BUKOHABYY TA CYLOBY; Op-
rOHM 30KOHOAABYOT, BUKOHABYOT TQ CYLOBOI BNAAM 3LIMCHIOOTH CBOi MOBHOBOXEHHS Y
BCTAHOBMEHMX Lieto KOHCTUTYLiEIO Mexax i BignoBiaHO oo 3akoHiB YkpaiHu. 3aiMcHeH-
HA OEeP>XXOBHOI BAAM HO 30CAAAX i MOAITY HAO 3AGKOHOAABYY, BUKOHABYY TA CyLOBY
O3HAYAE, nepepyciM, COMOCTIMHE BMKOHAHHSA KOXHWMM OPraHOM AEpPXABHOI BNOAM
CBOIX DYHKLIM B MEXAX MOBHOBAXEHb T Yy CNOCiB, Wwo nepeabaderi KoHctutyuieo ta
30KOHOMM YKPATHM.

3a KoHctutyuiero YkpaiHn opranim AepXaBHOT BIGAM TA OPraHK MICLLEBOTO CAMO-
BPSAAYBAHHS, iX NOCOAOBI 0cobu 3060B 930HI AiATU NULLIE HA NiACTABI, B MEXAX MOBHO-
BAXeHb Ta y cnoci6, wo nepeabaderi KoHctutyuieio Ta sakoHamm Ykpainu (vactu-
Ha apyra ctaTTi 19); eaMHrM OpraHoM 30KOHOAABYOT BIOAM B YKPQAiHI € NAPNaMeHT —
BepxosHa Paga Ykpainm (cratma 75); BepxosHa Paga Ykpainu npuimae 3akoHM,
noctaHosu Ta iHwi aktu (ctatts 2 1); nopspok pobotn Bepxosroi Paan Ykpainm scra-
Hoenoetbcst KoHctutyuieo Ykpainm Ta 3akoHom npo pernameHT BepxosHoi Paam Yk-
paitu (yactuHa n'ata craTTi 82).

Mopsanok pobotn BepxosHoi Pagn Ykpainn Tpeba posymitm ak HANAromkeHy
NOCNILOBHICTb 3AIMCHEHHS HEK NAPNAMEHTCHKOT (30K0Ho,u,osqo'|') npoueaypu'. Lle —
CTQH CYCNiNbHMX BIGHOCUH, SKMIM PETYNIOETbCA HOPMAMM K NPABA, TAK | MOPANi, TO O3~
HOYOE NPOLEAYPY, MEXAHI3M Peani3auii NOBHOBAXEHb, MPAB i OOOB S3KIB, BUMHEHHS
BIANOBIAHMX Ailt cy6’ekTamu npasosigHockH?. PerymosarHs nopsaaky pobotu napna-
MEHTY 3YMOB/EHE TAKOO NMPABOBOKO GOPMOIO, IKA MOXE HALIMATH YYACHMKIB BigHO-
CMH CyB EKTUBHMMM MPABAMM | OBOB'A3KAMM TQ PErNIAMEHTYBATH iX 3AIMCHEHHS, |
BTineHe y dopmi Pernamenry.

'Y noBigKoBiA NiTepaTypi TEPMIH «MOPSOOK» BM3HAYOETHCH, 30KPEMA, AK CMOCIH BUKOHAHHS, METOA
3AIMCHEHHS Yoro-Heby/b; NEBHA NOCNIAOBHICTb, YEProBiCTb Yoro-Hebyap; OpranisosaHicTs (CroBHMK yKk-
paiHcekoi mosu: 8 11 Tomax. — K.: Haykosa gymka, 1976. — T. VII. — C. 303).

? Benmkusi eHUMKNoneanyHmit opuanyHmin cnoeruk / 3a pen. akan. HAH Ykpainu Lemwyuenka lO. C. —
K.: IOpuanura pymka, 2007. — C. 660; [OpuamaHa enumnknonegis: 8 6 1. / 3a pea. LLemwydenka
tO. C. — K. Ykp. erumkn., 2002. —T. 4. — C. 679.
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PernameHT — ue HOPMATHMBHMIM OKT, AKMM BUPI3HAETLCS BUMCOKMM CTyMNEHEM fe-
Tanisauii WoAo yNOpPsAKYBAHHS BHYTPILLHBOI CTPYKTYPM | BIBHOCKH, LLO BUHUKAOTbL Y
npoueci peanizauii OpraHoM Lep>XABHOI BNAAM CBOiX NOBHOBAXeHb. Llel npouecy-
QNbHMI HOPMATUBHO-NPABOBMI OKT 306e3Medye He Tinbki 3aKOHOLABYY dYHKLIIO
NAPNAMEHTY (SKA € YACTMHOKO NPABOTBOPYOCTI), a i iHWwi Horo dyHkuii'. KOpuanyHa
EHUMKIOMNEis BU3HAYAE MOHATT KPEMIAMEHTY SK TAKE, LLO NMOXOAMUTL Bif GPAHLY3bKO-
ro regle, natuHceKoro requla — NPABKUO: CyKyMHICTb MPABKI, AKUMKM BCTAHOBIIOETHCA
NopsAOK POBOTU OPraHy AEePXXABHOT BNAAM, OPTAHY MICLLEBOTO COMOBPSIAYBAHHS, OP-
raHisauii 4m yctaHosu?. PernameHT — ue «NpuitHaTUin pOo3nopsaaok BeaeHHs 360pis,
3ACIAAHHA TA iHLWE; YaC, BiABEAEHUM UMM PO3NOPSAKOM ANnd LOMOBIAI UM BUCTYNY;
NPABMIQ, LLO PErYNOI0TL MOPSAOK AisfIbHOCTI AEPXABHOrO OPraHy abo KOMepPUiMHOT
OpraHi3auii; NPaBMna (MOCTIMHI Y TUMUYACOBI), AKi PErYMIOIOT BHYTPILLIHIO OPraHi-
30aLito Ta GOPMM AiSNbHOCTI NANATH YK OLHOMNANATHOIO NAPIAMEHTY, O TAKOX NPABO-
BE CTAHOBMLLE AenyTATd; AKTU, aKi MPUMMAIOTb YPSAM NEBHUX KPATH ANd 3L4IMCHEHHS
PEMAMEHTAPHOT BIAAMY .

PernameHT perynioe npasuna noBefiHkM, 30KPEMA BHYTPILIHI, SKMUMM BM3HA-
YOETLCA BHYTPILLHINM NOPAAOK (po3nopsanok, pexum) pobotn BepxosHoi Paau Ykpainu,
MICTUTb NPABOBI NPUMUCK, AKi BCTAOHOBMIOIOTL NOPSAAOK, HA NiACTABI skoro BepxosHa
Pana YkpaiHm neBHOro CkAMKAHHA 3AiMCHIOE MOBHOBAXEHHS, BM3aHAueHi KoHcTu-
Tyui€to YKpaiHm, NpOTArom BianoBigHOro CTpoky, Ta 3abesnedye npouecyansHy (npo-
UeaypHY) HE3ANEXHICTb BUKOHAHHS MOBHOBAXEHD | IOPMANYHY edEKTUBHICTL pOBOTH
NAPNAMEHTY.

MonoxerHs yactuuu n’atoi cratti 82 KoHctutywii Ykpainu npo Te, o «nopsigok
pobotn BepxosHoi Paan Ykpainu scranosnioetses Konctutyuielo Ykpainm Ta 3ako-
HOM npo pernameHT BepxosHoi Pagm Ykpainuy, Mae imnepaTtnBHui xapakTep i 03Ha-
YAE BUUYEPMHMIA NEepenik aKTiB, ki MOXYTb PErymioBaTH Nopsaok pobotn BepxosHoi
Paan Ykpainm. Konctutyuis Ykpainu mictuts HaBip Npasun CTOCOBHO OCHOBHMX
3acan ynpasniHHa BepxosHoto Pagoto Ykpainu, Toai sk PernameHT 6inbii getansHo
PETYNIOE BHYTPILLHI MPABMIA NPOLENYPH, NOB A3aHI 3 NOPAAKOM i poboTH B NPOLEC
BMKOHOHHS MOBHOBOXEHb.

3BOXAKOUYM HO MPOLEeCcyanbHy cknagosy PernameHTy, MOXHA LiMTHM BUCHOBKY, WO
BiH € NPOLECYQNbHUM IXKEPENOM KOHCTUTYLIMHOTO NPABA TA iCTOTHOIO MIPOIO PO3BU-
Bae Hopmu KoHctuTyuii YKpainm, 4eTanbHO BU3HAYAE Npoueaypy poboTH NapnameH-
Ty. 9k 3akpinnero g ctatTi 1 PernamenTy, BiH BCTaHOBMOE Nopsagok pobotn Bepxos-
Hoi Paam Ykpainu, ii opraHis Ta nocanosux ocib, 3acaan GbopMyBAHHS, OPraHisauii
BiSNbHOCTI TA MPUMUHEHHS AisSnNbHOCTI genyTatcekux dpakuiid y Bepxoswin Pagi Yk-
PAiHM, MOPAKOK NIArOTOBKU | NpoBeaeHHs ceciit BepxosHoi Paam Ykpainu, ii sacigaHs,
GOPMYBAHHS LEPXKABHUX OPraHiB, BM3HAYAE 30KOHOAABYY MPOLEAYPY, NPOLeaypy

" One.: fangxa H. B. Mexaniam peanisauii Pernamenty Bepxosroi Pagu Ykpainu // XKutra i npaso. —
2005. — Neo 5 (17). — C. 42—44; Oyrkuii pernameHTis opraHis aepxaeHoi snaau B Ykpaini // Jepxasa
Ta perionn. — 2007. — Ne 4. — C. 23.

2 [OpuamyHa eHupknonegia: 8 6 1. / 3a pea. Lemuywenka tO. C. 1a in. — K.: Ykp. enumnkn. 2003, —
T.5.—C. 256.

* 3akoHoTBopya pisnbHicTb. CrioBHKK TepmiHis i noHsTs / 3a pea. akags. HAH Ykpainm Jluteuna B. M. —
K.: Mapnamertcoke sua-so. — 2004. — C. 297.
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PO3rAfAY iHWMX MUTAHb, BIGHECEHUX 1O i MOBHOBAXEHb, TA NOPALOK 3LIMCHEHHS KOH-
TponbHux GyHkui BepxosHoi Paan Ykpainu.

OTxe, 30 CBOEIO KOHCTUTYLIMHO-NPABOBOIO NPMPOLO PernameHT — ue 3aKoH,
aKui npuiimaeTbes BepxosHoto Pagoto Ykpaiuu signosigHo go KoHctutyuii Yekpainu i
30KOHIB, AKi BU3HAYAIOTb ii CTATYC, 3AKPINIOE MEXAHI3MM PEANi3ALLi KOHCTUTYLIMHMX
NMOBHOBAXEHb NAPNAMEHTY, XOPAKTEPUIYETLCA BUCOKMM CTYMEHEM AeTANi3auiil Wono
YNOPAAKYBOHHSA BHYTPILLHBOT CTPYKTYPM, BM3HAYAE MOMOXEHHA MPO BHYTPILLHIO
opraHizauiio i Nopsaok poboTH, BCTAHOBIIOE NPOLENYPHI NPABKUIA NpoLecy peani-
3auii BepxosHoto Papoto Ykpainu coix noBHoOBaXeHb'. Matoun JONOMIXHE, noxiaHe
3HaveHHst ctocoBHo KoHctutyuii Ykpainm, PernameHT koHkpeTtusye ii monoxeHHs
WOA0 npouecyanbHUx GOpM iX MPAKTUYHOTO BTINEHHS TA MICTUTb HOPMMU, AKi LeTamb-
HO BWM3HAYAIOTb BHYTPILWHIM nopagok dyHkuioHysaHHs BepxosHoi Pagu Ykpainu y
NpPOoLUECi 3AIMCHEHHS HEIO MOBHOBOXEHD, BIAHECEHMX JO i1 BIAAHHS.

2.2. Konctutyuieio Ykpainn nepenbadero, wo BepxosHa Pana Ykpainu obupae si
csoro cknapny onosy BepxosHoi Paau Ykpainu, [Neplioro sactynHuka i 3aCTynHuka
lonosu BepxosHoi Paau Ykpainu Ta sigknukae ix (yactuHa nepuwa cratri 88). 3asHa-
YeHe MOSTIOXKEHHS HEe MICTUTb BKA3IBKM HO NOPAAOK TA Crnocib peanizauii uboro noBHo-
BaxeHHs BepxosHoto Papoto Ykpainm, a ToMy 30 3MiCTOM 4acTmHm n’aToi ctatti 82
KoHctutyuii Ykpainu ue nmuTaHHs MOE BCTAHOBIIOBATUCS 30KOHOM MPO PErfamMeHT
Bepxosroi Paam Ykpainm. PernamenT € cneuianbHUM HOPMATUBHO-NPABOBMM OKTOM,
SKMM BCTOHOBMIEHO npoueaypu 3aiicHeHHs BepxosHoto Pagoto Ykpainu koHcTH-
TYUIMHKMX MOBHOBAXEHb Yy PA3i 0OPaHHS TA BigKNMKaHHs 3 nocaam [onosu BepxosHoi
Paawm Ykpainm (cTatti 74=77).

Koncturyuidnmit Cyn YkpainiM HEOQHOPA30BO 3BEPTAB YBATY HA TE, WO Nepenik
MUTAHb, SKi MOIOTb PETYTIOBATUCH BMKITIOYHO 30KOHAMM YKPAIHM, MOE IMNEPATUBHMIA
XAPAKTEP, LO AKMX, 30KPEMA, HANEXATb OPraHi3aLis i NOPSAOK AianbHOCTI BepxoBHOT
Paau Yxpainu (nyHkt 21 yactuuu nepwoi cratti 92 Konctutyuii Ykpainu). Y PiwerHi
Bin 1 ksitHa 2008 poky Ne 4-pn/2008 y cnpasi npo Pernament BepxosHoi Paau Yk-
painn Koncturyuintmit Cyn Ykpainu Haronocus, wo 3srigHo 3 KoHctutyuiero Ykpainm
nuwe Bepxosrna Paga Ykpainu y BignoBiiHOMY 30KOHI MA€E MPABO BM3HAYATM OpPra-
HI3ALtO | MOPAfOK AisNbHOCTI OPraHy 3aKOHOALABYOI BNAAM TA CTATYC ii MOCAAOBMX
ocib (ab3aum TpeTii, yeTsepTUi NianyHKTy 4.2 nyHKTY 4 MOTUBYBQSBHOT YACTUHM).

CknapoBoto cTaTtycy nocagosux ocib €, 30kpema, npouesypa 06paHHs Ta Bigknu-
KQHHS 3 MOCaan. SMIHUTHK ICHYIOUMIA NOPSAOK rONOCYBAHHS NPK OBPAHHI KEPIBHULTBA
NAPNAMeHTy Ma€e NpaBo BukouHo BepxosHa Paga Ykpainu (nyHkt 15 yactunm nep-
woi crarti 85, nywkt 21 yactuhm nepwoi cratti 92 Konctutyuii Ykpainm), a Tomy
iHLWAO GOPMA rONOCYBAHHSA MOBMHHA OyTH BCTAHOBNEHA HEIO B 3AKOHOAABYOMY MO-

" ApyrionaH I, ., barnas M. @. KonctutyumonHoe npaso: DHuuknoneamdeckuin cnosaps. — M.: Hopma,
2006. — C. 393; [Opuamdeckmsi sHumknonemmieckui cnosaps / m. pea. Kyradun O. E. — M.: Bonblias
Poceuiickas sHumknoneaus, 2002. — C. 443; (Opuamyeckas sHumknoneans / Ote. pen. Tonop-
HuH B. M. — M.: IOpucts, 2001. — C. 942; Owwpk O. NapnameHTCbkmit pernameHT — He 3akoH...: [[po
Piwenns Koncturyuirinoro Cyny Ykpainm wopo HesignosigHocTi Konctutyuii Ykpainm Pernamerty Bep-
xosHoi Paamn Ykpainu] // Tonoc Ykpainm. — 2008. — 17 keiths. — C. 3.
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PAAKY LWASXOM 3QMNOBHEHHS NPOranuHu, wo yrsopunacs. OcHosHui 3akoH YKpaiHm
HE MICTUTb 3aCTepexeHb Ta 06 EKTMBHO He perymioe cnocib i Nopsaok NPoBeaeHHS
rONOCYBAHHS 3 MUTAHL OBPAHHS TA BIAKIIMKAHHSA NOCanosux ocib BepxosHoi Paan Yk-
paiHu, B ToMy uncni ii fonosu.

Ha nigcrasi npuHumny nonitmuHoi gouineHocti Bepxosna Pana Ykpainm Perna-
MEHTOM 3MIHWUIA CNOCI6 NPUAHATTA PIlUEHHS LWOAO OBPAHHS TA BIAKIMKAHHA [0nosK
BepxosHoi Paau Ykpainu, npu LbOMY BOHAO Oiana y MEXAX CBOIX MOBHOBAXEHb TA Y
cnoci6, nepepbaderi KoHcTutyuielo Ta 3aKoHaMM YKPQAiHU, BUXOAAYM 3 MOMITUYHOT
AOUINLHOCTI (TOKE CBOE MOBHOBAXEHHS BOHA peanisosysana i paniwe). [Mpasosa no-
3uLis LWOAO «MOMITUYHOI AOLINbHOCTI», 30CTOCYBAHHS SKOI BUPILLYETLCS BepxosHoto
Papoto Ykpainu', saknagera Konctutyuitium Cynom Ykpainm y motomy 1998 poky
TA € AQHAMNOMYHOO LOKTPUHI «MOMITUYHOTO MUTAHHSY, CHOPMYNLOBAHIN Y pilleHHi Bep-
xosHoro Cyay CLUA 1962 poky, 3rigHO 3 KO0 NONITUYHUM € MUTAHHSA, SKLLO: O) MOX-
HO [OBECTM MOrO BIHECEHHS 4O KOMMETEHLl NONITMYHOTO OPraHy; 6) HEMOXNMBO
BPEryNOBATH MUTAHHS B MOPSAKY 3BUYAMHONO CIYXAHHS CMPABM B CY[i; B) HEMOXM-
BO BUPILLMTH NUTAHHA 6e3 Knacudikauii NonITMYHUX Oii; r) NPUAHATTA CYAOM PilLEHHS
MOXXIMBE TiNbKM B MOPSALKY NPOABY HEMOBAM A0 NOMITUYHUX OPTAHIB BIAAM,

2.3.Y Pernamenti 3asHavero, wo Bepxosra Paga Ykpainm npoeoauts ceoo po-
6oty y dopMi cecii, aki cknogaloTbcs i3 3acigaHb Bepxoswoi Pagu, sacigaHb
KOMITETIB, TUMYOCOBMX CIIUMX KOMICIHM | TUMYACOBMX CrNeLianbHUX KOMICiK, Lo NpOBO-
AATHCA Y NEePIof MK MAEHAPHUMM 3ACIAAHHAMKM, POBOTU HAPOAHMX AenyTaTis YkpaiHu
y AenyTaTcbkmx dpakuiax Ta 3 eubopuamu (ctatta 9). MNnenapHe 3acinaHHs — ue oc-
HoBHa dopma aisnbHoCTi Bepxosroi Paaun Ykpainu sk eamHoro opraHy 3akoHoaasyoi
BnaaM nig yac ii cecin. Piwenns Bepxosnoi Pagn npuitmaiotsca Bigkputum abo
TAEMHMM FONIOCYBAHHSAM Y NOPSAKY, BusHadeHomy PernamenTom (cratti 47—-50); Bep-
xoBHa Paga YkpaiHu moxe npuitHaTi npoueaypHe pPilleHHs WOAO BUSHAYEHHS BUAY i
Ccnocoby rofloCyBAHHA 3 MUTAHHA, LLIO PO3MMSAAETLCA, AKLLO BMA | CNOCIH HE BCTOHOB-
neHi 3akoHoM i PernamerTtom (yactuhu nepwa, n'sta crarti 37).

Hopmu yactuH n’atoi, wocToi cratTi 75, a Takox 4acTuHu yetsepToi ctaTTi 77 Per-
NIGMEHTY BCTOHOBIIIOBAMM €AMHI BMA | CMOCIO rOMOCYBAHHS i3 303HAYEHUX MUTAHL —
TAEMHE TONOCYBAHHS BlONeTeHAMM (CNocib NPUMHATTS BIANOBIAHOIO PILLEHHS, WO BM-
KITIOYOB KOHTPOSIb 30 BONEBUABNEHHAM 0CObM, sika ronocye). Llen sua ronocysaHHs €
OfHUM i3 OCHOBHUX KOHCTUTYLIMHMX MPUHLMMIB BUOOPYOT CUCTEMM, TAPAHTIM BifIbHOTO
BONEBMSABNEHHA BUOOPLIB, ke 306e3MeUyeThCsl 3ANOBHEHHAM BIONETEeHIB B OKPEMIN
kaBiHi a0 KIMHATI, WO rApaHTYE rPOMaaaHKUHY noeHy csoboay subopy”. [onosHo
METOIO TAKOro cnocoby (MopsaaKy) ronocyBaHHS € 3aXMCT AIMCHOTO BOMEBMSIBIEHHS
HapoaHoro aenytata Ykpainu, 3abesnedeHHss 0COBUCTOro rofoCyBAHHS HUM, AKe

' Ous.: Koncruryuisinimii Cyn, Ykpainu: Piwenns. Buciosku. 1997-2001. Knura 1. — K.: IOpinkom InTep,
2001. — C. 128.

2 Ine.: Opsix M. I1. Cy4acHuit KOHCTUTYLIOHANI3M — META KOHCTUTYUiIMHOT pedopmu B Ykpaini // Cyuac-
HUI KOHCTUTYLIOHAMI3M Ta KOHCTMTYLiMHA tocTuuia. — Opeca: Opua. nit-pa, 2001. — C. 141,

® Benmkmri eHupKnoneauuHmit lopuamndaHmin cnoshuk / 3a pen. akag. HAH Ykpainm Lemwyyenka tO. C. —
K.: lOpuanyna aymka, 2007. — C. 877.
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MQE€ BYTH CNPSMOBAHE HA JOCATHEHHS KOHCTUTYLiMHO-NPABOBOrO PE3ynbTaTy Mif 4ac
0bpaHHs Ha nocaay Ta sigknukaxHs [onosu Bepxosroi Paan Ykpainn Ha anstepHa-
TUBHIM OCHOBI. 3akpinneHuit y PernameHrTi cnoci6 ronocyBaHHs XOAHUM Y4MHOM He 0b-
MEXYE NMOBHOBAXEHHS MAPAAMEHTY CAOMOCTIMHO NMPMIMOTH PILLEHHS 3 TAKUX NpoLe-
AYPHMX MUTAHb, |, BE3NEePEYHO, Ui MUTAHHS MOro BHYTPIWHLOT OpraHisauii pobotu He
MOXYTb MiAAABATMCSA KOHCTUTYLIMHOMY HOPMOKOHTPONIO.

3MIHUTU ICHYIOUMIM PETNIAMEHTHUI MOPAAOK rONOCYBAHHS LUMSXOM noaadi bione-
TEHiB, KONM MaeTbcs, 3okpema, npo obparHs [onosn BepxosHoi Paan Ykpainm Ta
BIAKIIMKQHHSA MOro 3 Nocaam, Mae Nnpaso Tinbku BepxosHa Papa Ykpainu (nyHkr 15 ya-
ctvHn nepwoi cratti 85, nywkt 21 yactmun nepwoi cratti 92 Konctutyuii Ykpainm)
3a scranoeneHoo KoHctutyuiero Ykpainu npouenyporo BHECEHHs 3MiH A0 3AKOHIB
Ykpainn. Bepxosra Paga Ykpainu HEogHOPA30BO 3MIHIOBANA NOPALOK CBOEI pobo-
™™, ane ug il HOPMOTBOPYA AIANBHICTb HE PO3rMARANACS SK TAKA, WO He BiANOBIAAE
Konctutyuii Ykpainu.

CucremHumit ananis signosigHux Hopm KoHctutyuii Ykpainm ta Pernamerty B koH-
TEKCTi MOPYLUEHMX MUTOHb ACE NIACTABK 419 TOKOrO BUCHOBKY.

a) Konctutyuinnmin Cyn YkpaiHm He MaB NiacTas ans 34iMCHEHHS HOPMOKOHTPOSIO
okpemmx nonoxerb ctaten /5 Ta 77 PernameHTy, skMmMm BCTOHOBIEHO MOPSAOK TA
npouenypy obpants [onosu BepxosHoi Paau Ykpainm Ta ioro sigknukaHHs 3 noca-
M, OCKINbKM L€ € MUTAHHAM BUKITIOYHO BHYTPILLIHBOT OPraHi3auii AisnbHOCTI €AUMHOrO
OpPraHy 30KOHOAOBYOI BNAAM;

6) BM3HOBLIM HEKOHCTUTYLiMHMMM Okpemi nonoxeHHs Pernamenty, Kowctu-
Tyuitiuin Cyn Ykpainm cBoim PilleHHAM BCTAHOBMB HOPMM, 30 SKMMM TONIOCYBAHHS
wono obpaHHs Ta BigknukaHHs [onosn BepxosHoi Pagu Ykpainm 3 nocaan mae
NPOBOAMTUCA B PEXMMI BIIKPUTOIO rONOCYBAHHS HE LLUNAXOM MOAQHI BIONETEHIB, YMM
nosbaeuns BepxosHy Papy YKpaiHM MOXIMBOCTI COMOCTIMHO pPerynioBati crnoci6
NPUIHATTS BIANOBILHMX PilleHb TA BU3HAYATM BMA rONOCYBAHHS, TOBTO Npaea pearni-
30BYBATU NPUMMCH, sIKi MICTTbCS B 4aCTUHI N'aTik ctaTTi 82, nyHkTi 21 yactuHu nepoi
cratti 92 Konctutyuii Ykpainu Touwo;

B) 30KNaB XMOHMI Niaxia B a63aLAX APYroMy, OAMHAALATOMY MYHKTY 3 MOTMBYBQSIb-
HOI YOCTMHM PiLLEHHS CTOCOBHO TOrO, LLO TAEMHE rONOCYBAHHS LLUASXOM NOAAYI bione-
TEHIB — e NPUUHATTA PILLEHHS HE HA NIEHAPHOMY 3acigaHHi. TyT npupisHsHi dopma
poBOTH NAPNAMEHTY 3i CNOCOBOM, BMAOM BONEBUSBNEHHS (MPUIHATTS PiLLEHHS) Mig
4ac Uiei poboTH, WO NepebyBaloTh Y PISHUX MIOLMHAX — CNOCIH NPUAHATTA PiLLEHHS
nig yac pobotu He Bnnmeae Ha Gopmy poboTu. 3airicHerHs Bepxosroto Pagoto Yk-
PAiHM MOBHOBAXEHb Y CHEpPi KAAPOBMX MPM3HAYEHD € CKIIAL0BOK 3QKOHOAABYOT MPO-
LuenypM, 9Ka MOE KilbKO CTOAIM, 3ABEPLUABHOKO 3 AKMX € MPUUHATTA PILLEHHS, WO
BiNOYBAETHCA BUKIIOYHO B MEXAX MIEHAPHOTO 3ACIAAHHSA. 303HAYEHUM BUCHOBKOM
Koncturyuinnmin Cyan YkpaiHm noCTaBmBs Nifg CYMHIB NETNTUMHICTb IHCTUTYTY NPU3HAYEH-
HSl NOPIAMEHTOM HO MOCAAM TOEMHUM FONOCYBAHHAM LUIIXOM NOAAYI BloneTeHis, a
TAKOX NEMNTUMHICTb OCIB, NPU3HAYEHUX Y TAKMI CNocib;

r) sasHadernum PiwenHam Konctutyuinnnuin Cyn Ykpainn nos6asus Bepxosry Pany
YKpaiHWM MOXIMBOCTI COMOCTIMHO BUPILLYBATH NMUTAHHS CBOET BHYTPILHBOT AiNbHOCTI,
BTPYTMBCS Y chepy BMKIKOYHOrO NPABOBOTO PENYMIOBAHHS i1 POOOTU, BUSHAUMBLLM
Bcyneped sumoram KoHctutyuii Ykpainm cnoci® npuiHATTa BiANOBIAHOrO pilleHHs,
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BMJ1 FONIOCYBAHHA LWLOAO 0BpaHHa Ta BiaknmnkaHHa [onosm Bepxosroi Paaun Ykpainu,
BMMLLOBLUM TAKMM YMHOM 30 MEXI CBOIX MOBHOBOXEHb.

Buxopsun 3 ananisy nonoxexb HaBeaeHnx Hopm KoHctutyuii Ykpainu, nosmuin te-
opii AepPXaBM | NPABA TA NPAKTUKM, AKA CKNanacs y cdepi NoBHOBAXEHL BepxosHOT
Paan Ykpainu Wwono kKagpoemx MUTAHL CTOCOBHO MPM3HAYEHL OKPEMMX MOCALOBMX
OCif, BBAXAIO MPUAHATHUM TA TAKMM, Wo signosigae Konctutyuii Ykpainm (€ koHcTH-
TYUIMHWM), TQEMHE TONOCYBAHHS BloneTeHsmn npu obparHi [onosu BepxosHoi Paau
YKpaiHu Ta BiGKAMKAHHI HOTO 3 MOCaau.

Cynns Konctutyuinttoro Cyay Ykpainu M. Mapkyw

OKPEMA AAYMKA

cyani Koncmuryuiihoro Cyny Ykpainn Creuioka I1. b.
crocosHo PiwenHs Konctuyuiitoro Cyay Ykpainm
y CnpaBi 3a KOHCTUTYLiMHUM nopaHHsm 51 HapopHoro penytara YkpaiHu
wopo signosigHocTi KoHnctuTyuii Ykpainu (KOHCTMTyu,iViHOCTi) NONOXEHb
YACTUH N'STOI, WocToi cTaTTi /5, YacTuhu yeteeproi crarTi /7
Pernamenty BepxosHoi Pagy Ykpaitu, sateepmkeHoro 3akoHom YkpaiHu
«[1po Pernament BepxosHoi Pagu YkpaiHn»
(cnpaea npo o6panHs Monoen Bepxoeroi Pagn Yxpaikm)

Cy6’ekT NpaBaA HA KOHCTUTYLMHE NopaHHas — 51 Hapoanuit aenytat YkpaiHm —
3sepHyecsa go Kowctutyuiinoro Cygny YKpdiHW 3 KNOMOTAHHSAM BUM3HOTU HEKOHCTM-
TYLIMHUMM NONOXEHHS 4aCTUH n’aToi, wocToi ctatti 75 «O6pants [onosu BepxosHoi
Pagu Ykpainuy, yactuuu yetseptoi cratti /7 «Posrnag nuTaHHS Npo BifKIMKAHHS
['onosu BepxosHoi Paaun Ykpainu 3 nocaau» Pernamenty BepxosHoi Pagn Ykpainu,
sateepmkeHoro 3akoHom Ykpainu «[lpo Pernament BepxosHoi Pagu Ykpainuy sig
10 niotoro 2010 poky Ne 1861-VI (nani — Pernamen).

ABTOPU KIOMOTAHHS CTBEPAXYIOTb, LLO MOMOXEHHS YACTUHM LIOCTOT cTaTTi 75 «sik-
WO BIoNeTeHi A% TAEMHOTO rOIOCYBAHHA OAEPXANM HE MEHLLE ABOX TPETUH HAPOA-
HUX [enyTaTiB Bif X GAKTUYHOT YMCENBHOCTI», YACTUHM YeTBEPTOI CTaTTi /7 «npwii-
MQETHC TOEMHWMM TONOCYBAHHAM LUMISIXOM MOLAYI BIONETEHIBY TA «rONOCYBAHHS
BBODXKAETLCS TAKUM, LLO BIAOYNOCS, SKLWO BIoneTeHi Ans TAEMHOTO rofloCyBAHHS OAep-
XQANU He MeHLLIE ABOX TPETUH HOPOAHUX AEeNyTATIB Bif iX GakTHUHOT uncensHocTi» Per-
NIOMEHTY He BIfNOBIAAIOTL YACTUHI APYrii CTaTTi 6, YaCTUHI Apyrit ctaTTi 8, Yactu-
Hi apyrin cratTi 19, yacturi nepuwin crarri 88, cratti 21 Konctutyuii Ykpainu.

Kpim Toro, Ha fymky cyb’ekTa npasa HA KOHCTUTYLIMHE NOAAHHS, YACTUHOIO LLIOC-
Toto cTaTTi /5, yacturolo yeteepTolo cTaTTi /7 PernameHTy BCTAHOBMIOETLCS [OAAT-
koBa, He nepepbavera Konctutyuieo Ykpainu, ymosa npuiHatTa BepxosHoto Pagoto
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Ykpainu pileHb npo o6paHHs Ta sigknukaHHa [onosm Bepxosroi Pagu Ykpainm 3 no-
cagu, a came: BroneTeHi AN TOEMHOTO rONOCYBAHHS MAIOTb OAEPXATHU HE MEHLLe
LBOX TPETUH HOPOAHUX AenyTaTiB YKPAiHK Big iX GAKTUYHOT YUCENBHOCTI.

Y Piwenni sig 11 nunHa 2012 poky Ne 15-pn/2012 (nani — Piwenns) KoHctu-
Tyuitiuin Cyn YkpQiHm BM3HAB TakMMM, WO He BignosigaoTs KoHctutyuii Ykpainu
(€ HekoHCTUTYUIMHMMK), nonoxeHHs PernamenTy:

— 4acTuHK N'aToi cTaTTi /5 «pileHHs wono kaHamaaTyp Ha nocagy [onosu Bep-
xoBHOT Paan YKpaiHu NpUAMAETbCS TAEMHMM TOMOCYBAHHSM LAAXOM noaadi 6rone-
TEHIBY;

— YACTMHM WOCTOI cTaTTi /5 «aKWwo 6roneTeHi ang TAEMHOrO roNOCYBAHHS Oaep-
XQANM HE MEHLUE ABOX TPETUH HOPOLHMX AEMNYTATIB Bif iX GAKTUUHOT YUMCENBHOCTIY;

— Y4ACTUHK YeTBepPTOl CTaTTi /7 «NPUAMAETBCA TAEMHMM FONOCYBAHHSM LLSIAXOM
nonayi broneTeHis i» Ta «FOJNIOCYBAHHSA BBOXAETLCA TAKUM, LLLO Biﬂ,6yJ‘IOCﬂ, aKLLo Blone-
TeHi AN9 TAEMHOTO FrONOCYBAHHS OAEPXANM HE MEHLLE ABOX TPETMH HAPOLHMX Aeny-
TATIB B iX PAKTUUHOT uncensHOCTI» (MyHKT 1 pe3omoTUBHOT YOCTUHM).

Ha nincrasi cratTi 64 3akony Ykpainu «[1po Koncturyuinttuin Cyg Ykpainuy sBa-
XAO 30 HEOOXIAHE BUCTOBUTH OKPEMY AYMKY CTOCOBHO PilieHHs.

1. Koncturyuinnmit Cyn Ykpainu Wwono nonoxeHs 4actuHuu n'stoi crarri 75, yac-
TUHK YeTBepTOl CcTaTTi /7 PernamenTy, 3a akKMmMu PilleHHS LOAO KAHAMAATYP HA Mo-
caay [onoeu Bepxosroi Paau Ykpainu ta npo sigknukanHs [onosu BepxosHoi Paagu
YKpaiHu 3 nocaam NpUMMaioTbCsl TAEMHMM FONIOCYBAHHSAM LLISXOM Noaadi GloneTeHis,
303HAYMB, LLLO CAME Lii MONTIOXEHHS HE 3a6€3MNeUyIoTh BIIKPUTOCTI Y pOBOTI NapiameH-
Ty, O TOMy He BignosinaTs YactmHi nepwin cratti 84 OcHosHoro 3akoHy Ykpainu
(@B3au, pecaTmit nyHkTy 3 MOTMBYBANBHOT YaCTUHM PilierHs).

OpHak y yactuHi nepuwin ctatti 84 Konctutyuii Ykpainm MaeTscs Tinbku npo Te, Wwo
«3acinaHHs BepxosHoi Pagn Ykpainu nposoasThcs BinkpuTo. 3aKpUTE 3ACIAQHHS
NPOBOAMTLCA 3Q PiLLEHHAM BinbLWOCTI Big KOHCTUTYLIMHOrO cknagy BerOBHoT Pagun
Ykpainmy. OueBnaHO, WO TAEMHE rONOCYBAHHS K MEBHUIA BU, MPAMOrO BONEBUABIEH-
H HOPOAHMX AenyTaTiB YKpaiHu mMoxe OyTM 30CTOCOBAHMIA PIBHOIO MIPOIO K HQ
BIAKPUTUX, TAK i HO 3AKPUTMX MAEHAPHMX 3ACIGAHHAX NApnameHTy. BcraHoenewi B
HONEXHOMY MOPSIAKY BUAM TG CNOCOBM rONOCYBAHHS HOPOAHWX AEenyTaTiB YKPATHM Ha
nneHapHux 3acigaHHsx BepxosHoi Pagu YkpaiHu npamo He CTOCytoTbCs | HE MOXYTb
OYTH BU3HAYANBHMMM Y 306€3NeUYEeHH TaK 3BAHOI BIKPMTOCTI y pOBOTI NAPIAMEHTY.
BiokpwTicTs i racHicte pobotu BepxosHoi Paau Ykpainm 3abesneuyerscs, Hacamne-
pen, «WhaXOM LOMYCKY HA HWUX B YCTAHOBIEHOMY MOPSAKY NPeacTaBHMKIB 30C0obiB
MOCOBOI iHPOPMALIT ... LWASXOM ix TpaHcnsauii no TenebayexHio i pagio, nybnikauii
creHorpadiuHmx Gioneteris 3acigaHb BepxosHoi Paay, i piwens y Binomoctsix Bep-
xoBHoi Pagu Ykpainu, raseti «[onoc Ykpainu» Ta iHwmx suaaHHax BepxosHoi Pagu, a
TAKOX LWAAXOM PO3MileHHs iHdopmauii Ha odiuiitHoMy Beb-caiTi BepxosHoi Paamn»
(wactunm gpyra, n'ata cratti 3 Pernamey).

2. Beaxato, wo seHO notpebye aprymenTauii sucHosok Kowctutyuitnoro Cyay
Ykpainm npo Te, wo obparHs Fonoen BepxosHoi Paau YkpaiHu TaeMHUM ronocysaH-
HAM LUNAXOM MOAQdi B6loneTeHis, TOOTO MPUAHATTS PILIEHHA HE HQ [MIEHAPHOMY
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saciganHi Bepxosroi Paan Ykpainm (Buainenns moe — 1. C), cynepeunts yactu-
Hi gpyrint craTTi 84 Konctutyuii Ykpainum (a63al ogMHaausTHi nyHKTy 3 MOTUBYBQSb-
HOT YyacTmHu Pilerns). PernamerTom nepeabadeHo, Lo nneHapHi sacigaHHs Bepxos-
Hoi Pagu Ykpainm nposoasTbes y ByamHky BepxosHoi Paamn Ykpainm (HactuHa nepwa
craTTi 2, ctatta 9), a cama npoueaypa roioCyBAHHSA HA HUX YITKO BU3HAYEHA Yy raBsi /
«Opraxisauis ronocyBaHHa HA MneHapHux sacinaHHax Bepxosroi Paaun Ykpainm» ak
LWOAO 4aCy, TAK i WoAo 6e3nocepenHboro Micls NPOBeAEHHst OCTAHHIX. TOMy HE3PO-
syminoto € nosuuia Koncturyuitnoro Cyay YkpaiHu CTOCOBHO TOTO, IO, BUKOHYKOUM
MPUAMCKH YaCTHMHK N'aToi cTaTTi 75, yactuHun yetsepToi cratti /7 PernamerTy womno
obparHs Fonoen BepxosHoi Paau YkpaiHu TAEMHUM FrONOCYBAHHAM LUASIXOM MOAQU
BroneTeHis, HapoaHi nenyTaTn YKpaiHu HIBUTO NPUIAMAIOTE TOKE PILLEHHS HE HA Mie-
HapHOMYy 3acigaHHi BepxosHoi Paam Ykpainm.

3. Henepekornusa 1 aprymentauis Koncrutyuitnoro Cyay Ykpainm 1ono Hesia-
nosigHocTi ctaTTi 91 KoHctutyuii Ykpaiim nonoxeHs 4acTuHm wocTtoi ctatTi /75 «akuwo
GioneTeHi A TAEMHOTO TONOCYBAHHS OAEPXANM HE MEHLIE ABOX TPETUH HOPOAHMX
LENnyTaTiB Big X GAKTUYHOT YUCENBHOCTI» TA YACTUHM YETBEPTOI CTATTI /7 «TONOCYBAH-
HSl BBODKAETLCS TOKMM, LLO BigOynocs, skwo BloneTeHi ans TAEMHOTO ronoCyBAHHS
OLEPXANU HE MEHLLE [BOX TPETMH HAPOAHMX AenyTaTiB YKpaiHu Big ix dpakTUuHOi
yucenbHOCT» (a63au BOCbMMIM NyHKTY 4 MOTMBYBQSLHOT YacTuHu PiwenHs). Anxe B
cratTi 91 KoHctutyuii Ykpainm iaetses Tinbkm npo Te, wo Bepxosra Papa Ykpainu
NPUAMAE 30KOHM, MOCTAHOBM TA iHLLI AKTM BinbLWICTIO Bif ii KOHCTUTYLIMHOTO cknagy,
kpim Bunapkis, nepepbadermx KoHctutyuiero Ykpainn. Hatomicts y PiweHHi roso-
PUTLCS BXE NPO YHUCENbHICTE HAPOAHMX AEMYTATIB, KO OOYMOBMIOETHCS (BUAINEHHS
moe — [1. C) npunHaTTa pilieHb napnameHTom. [pu ubOMy NOCUAAHHA HA NPABOBI
noauuii KoncturyuitHoro Cyay Ykpainu, suknageni y Piwenni gig 17 xostHs 2002 po-
ky Ne 17-pn/2002 y cnpasi wono nosHosaxHocTi BepxosHoi Pagu Ykpainu, maioTs
pagwe GpParMeHTapHUIA XAPAKTEpP | HE € TAKMMM, LLO NIACHMMIO0TL no3uuito KoHcTu-
TyuitHoro Cyay Ykpainm.

4. BignosigHo no yactuun n’atoi cratti 82 OcHosHoro 3akoHy Ykpainu nopsnok
pobotn BepxosHoi Paan Ykpainwn scranosnioerscas Konctutyuiero Ykpainm Ta
30KOHOM npo pernameHT BepxoeHoi Pagu Ykpainu. Bukniouno 3akonamu Ykpainu
BM3HQUYAIOTLCA OPraHi3auis i Nopaaok aisnsHocTi BepxosHoi Paan Ykpainu (nyHkT 21
yactmHu nepuwoi cratti 92 Kowctutyuii Ykpainu), cknagosoto kol €, 3okpema, ob-
paHHs Ta BigknukaHHs [onosu BepxosHoi Pagu Ykpainum.

Konctutyuieio Ykpainm sctanosneHo, wo Bepxosra Paga Ykpainm o6upae 3i cso-
ro cknagy [onosy BepxosHoi Pagu Ykpainu Ta Bigknukae #oro (yactmHa neplia
cratTi 88), ane He nepenbaueHo xoaHUx Npamux (6esnocepenHix) 3acTepexeHsb LLo-
[0 0COBIMBOCTEN 30KOHOLABYOrO BPErYNOBAHHS W€l npoueaypu (y TOMy 4mcni wogo
cnocoby Ta nopsaky ronocysaHHs). OCTAHHE, HO Ml NOMSA, € NPAMOIO MIACTABOKO
AN MOXIIMBOTO BiflbHOTO («HQ BAQCHMI PO3CYa») BUPILLEHHS 3AKOHOAABLEM LbOTO Mu-
TAHHA 3 JOTPUMAHHAM TiflbKM TOK 3BAHMX 3ArAnbHUX (XOPAKTEPHUX AN1s BCIX BUMALOKIB
NPABOBOrO PEryMOBAHHS CYCMiNbHUX BIAHOCKH) KOHCTUTYLIMHMX MPUMKUCIB — 4ACTH-
HW APYroi CTaTTi 6, YaCTMHK JpYyroi CcTaTTi 8, YacTuHu gpyroi ctaTTi 19.

22



Bictuk Korncrutyuivinoro Cyay Ykpainm

Ne 5/2012

3akoHopaselb, BUKOHYIOUM BUMOTY nyHKTY 21 yactuHm nepwoi crarti 92 OcHos-
Horo 3akony Ykpainu, 10 motoro 2010 poky npuiHas 3akoH Ykpainu «[po Perna-
meHT BepxosHoi Paagu Ykpainm», akmm sateepams PernamenT. [onoxeHHaMm uboro
CMeuianbHOro HOPMATUBHO-MPABOBOrO AKTA He3nocepenHbo BPerynboBAHO OPraHi-
3auilo i nopaaok gisnsHocTi BepxosHoi Paan Ykpainu, sokpema i npouenypy obpaH-
Hs Ta BigknunkaHHs [onosu Bepxosroi Pagu Ykpainm 3 nocaam.

Konctutyuintmit Cya YkpaiHm 30CTOCYBAB iHWKMIA (QIOMETPABHO MPOTUAEXHUH)
niaxia 4O PO3yMiHHS NPOBIemMH 30KOHOAABYOTO BPENYMOBAHHS MPOLEAYPHUX MUTAHbL
opraHizauii i nopsaky gisnsHocti BepxosHoi Pagn Ykpainum (a63au cbomuit nyHkTy 3
MOTMBYBQIIbHOT YACTUHM PilueHHs), akmit, Ha Milt NOMAa, € METOLONOMNYHO HEMPABUITb-
HUM | TOKUM, LLIO Hece B cobi ABHY 3arpo3y, 3 ogHoro 60oky, Hisenizauii s3HadeHHs KoH-
cutyuii Ykpainm sk OcHOBHOTO 3aKOHY Iep>XABM, A 3 APYroro — MOXIIMBOI PyHHAUT
PAAY YCTONEHWUX Y HALOHAMNbHIM KOHCTUTYLIMHO-NPABOBIM CUCTEMI NpoLenyp, 30kpe-
MQ B HOCTMHI NPU3HAYEHHS/OBPAHHS TA 3BifbHEHHS NAPIAMEHTOM NOCAAOBUX OCI6.

MincymoByloum BUKNAAEHE, MOXHA AiiTH BUCHOBKY, WO y Konctutyuitnoro Cyay
Ykpainu He 6yJ'|o MiaCTaB ANs BUSHAHHS TOKMMM, WO He BignosiaaoTs KoHctutyuii Yk-
PAiHK (€ HEKOHCTUTYLIMHMMM), HA3BAHMX MOMOXEHL YACTUHU N'STOI, WOCTOT cTaTTi 75,
yacTuHm yetseptoi ctatTi /7 Pernamenty Bepxosroi Paam Ykpainum, 3ateepaxeHoro
3akoHom Ykpainn «[po Pernament Bepxoswoi Paan Ykpainm» sig 10 noTtoro

2010 poky Ne 1861-VI.

Cyans Koncturyuinoro Cyay YkpaiHu . Creutox

OKPEMA JYMKA

cynai KoHctutyuiiHoro Cyay Ykpainm LLuwkina B. 1.
crocoBHO PiwenHst KoHctutyuitHoro Cyay Ykpaitu y cnpasi
30 KOHCTUTYLIMHMM nofaHHsm S 1 HapogHoro penytata Ykpdiiu
wopno signosigHocTi KoHeTutyuii Ykpaihu (KOHCTMTyu,iﬁHOCTi) NOMOXEHb
YOCTWH N'STOI, WocToi cTaTTi /5, YacTuuu yetseptoi crarri /7
Pernamenty BepxosHoi Pagy Ykpaitu, 3ateepaxeHoro 3akoHom YkpaiHu
«[Tpo Pernament BepxosHoi Pagy YkpaiHms
(cnpasa npo o6panHs Monosu BepxosHoi Pagy Ykpainu)

Konctutyuintmit Cya Ykpainm y Piwenni gig 11 nunna 2012 poky Ne 15-pn/2012
(,ELOJ‘Ii — PiLLIeHHH) BM3HOB TOKMMM, LLLO HE BiANOBIAAOTb KOHCTMTyLLiT YKpo'l'HM (e HEKOH-
CTUTYLiHMMK), nonoxerHs Pernamenty BepxosHoi Paan Ykpainu, sateepmkeHoro
3akoHom Ykpainn «[po Pernament Bepxoswoi Paan Ykpainm» sig 10 noTtoro
2010 poky Ne 1861-VI (nani — Pernament), a came:
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— Y4aCTUHM N'aTOT CTaTTI /5 «pilleHHs Woao KaHauaaTyp Ha nocaay [onosm Bep-
xoBHOT Paau YKpaiHu NpUAMAETCS TAEMHMM TONOCYBAHHSM LWAAXOM nogadi 6ione-
TEHIBY;

— YACTMHM WOCTOI cTaTTi /5 «skWwo BloneTeHi ans TAEMHOMO ronoCyBAHHA OLEP-
XA HE MEHLLIE IBOX TPETUH HOPOAHUX AEeNyTATIB Bif ix GAKTUUHOT UMCENBHOCTIY;

— Y4ACTUHU YeTBepTOl CTaTTi /7 «NPUAMAETLCH TAEMHMM TONOCYBAHHSIM LUSSXOM
nopayi broneTeHis i» Ta «FONOCYBAHHSA BBOXKAETHCH TAKMM, LLLO Bi,u6ynocs1, aKLLLO Blone-
TEHi ANs TOEMHOrO rOfIOCYBAHHS OAEPXANM HE MEHLLE ABOX TPETUH HAPOAHWUX Aeny-
TATIB Bif X GAKTUYHOT UUMCENLHOCTIY.

TAKUM YUHOM, BU3HAHO HEKOHCTUTYLIMHUM TOM cnocib obpanHsa Fonosu Bepxos-
Hoi Paam Ykpainu, skmit 6yno BCTAHOBAEHO 30KOHOAABYMM OPraHOM Y BKA3AHMUX HOP-
max PernamenTy.

Kepytouucs cratreto 64 3akony Ykpainm «[po Koncturyuinttuin Cyn Ykpainuy,
BMCIOBIIOIO OKPEMY AYMKY LWOAO LUboro PiweHHs.

1. 3 meToto opranizauii pobotu Bepxosroi Paam Ykpainum sk koneriansHoro npega-
CTOBHULBKOTO opraHy YkpaiHcekoro Hapoay Konctutyuis Ykpainm nepenbadae eu-
OKPEMNEHHS i3 AENYTATCbKOrO KOPMyCy NEBHUX MOCAQOBLIB, SKi MAIOTb 34IMCHIOBATU
yNpaBniHCbKO-po3nopsadi eyHkuii. BignosigHo fo yactunu nepwoi cratti 88 OcHos-
Horo 3akoHy Ykpainu Bepxosra Pana Ykpainm 3i ceoro cknagy obupae lonosy Bep-
xosHOi Pagu Ykpainu, MNepworo sactynHuka i 3actynyuka [onosu BepxosHoi Pagu
Ykpainu, a Takox 30 HeoOXigHOCTI iX BimKnMKQE. OpFOHi3OLI,i$I i NOpAfOK AifNbHOCTI
BepxosHoi Paam YkpaiHu, CknagoBmMm enemMeHToM skux € NpoLeaypa obpaHHs BKA3a-
HUX MOCOMOBLIB, 3rAHO 3 MPUMUCAMKM YOCTHMHM n'aToi ctatTi 82, nyHkty 21 yactu-
Hu nepuwoi ctaTTi 92 Konctutyuii YkpaiHW BUSHAYQKOTECS BUKITIOUHO 30KOHAMM YKpai-
HM, 30KPEMA 3AKOHOM NPOo pernameHT BepxosHoi Paau Ykpainu.

TakMM 4MHOM, KOHCTHUTYLiEAaBELbL ynoBHOBOXMB Bepxosry Paay Ykpainu yHopmo-
BYBOTM B 30KOHOX BCi Ti MUTAHHS CBOEI BHYTPILUHLOT OPraHisauii i AisnbHOCTI, ki 6es-
nocepeaHbo He BuaHaueHi OcHoBHMM 3AKOHOM Aepxkaeu. TOOTO NMAPNAMEHT MAE
npaeo, HagaHe KoHcTuTyuieto YKpQiHu, BCTAHOBMIOBATHU | 3MIHIOBATH PEMNAMEHTY-
BAHHA PI3HMX ACMEKTIB CBOEI OPraHisaii Ta AianbHOCTI Ha CBiM po3scya (poscyn Hinb-
WOCTI) 30 YMOBM, LLO Le He cynepedmnTs 3akpinneHnm B OcHoBHoMy 3akoHi YkpaiHm
NOMOXEHHSIM (HONPWKIAA, SKWO nepesbayeHo Nocamy OfHOro 3aCTynHMka [onosm
BepxosHoi Paan Ykpainu, To Hemae npasa ob6pati asox). 3a ABAALATUPIYHY ICTOPIIO
icHyBQHHs YKpaiHcbkoi HeaanexHoi faepxaem Bepxosra Pana Ykpainu HeogHopaso-
BO 3MIHIOBANA NOPAJOK CBOEI pOOOTH, i Ust T HOPMOTBOPYA AIANLHICTb HE PO3IMSAANA-
Csi 9K TAKQ, WO cynepeunna nonoxerHsm KoHctutyuii Ykpainu.

2. O6rpyHTtyBaHHs, HasegeHe KonctutyuitHum Cynom YKpainm, He nigTeepaxye
TOro, Wo BCTaHOBMeHui PernameHtom nopsagok obparHs fonosm BepxosHoi Paau
Ykpainu cynepeunts npunmucam KoHctutyuii Ykpainu, — MOTMBALS, BUKNIAAEHO B
PiweHHi, € cykynHicTiO ysB, O HE KOMMIIEKCOM MPABOBUX APTYMEHTIB. AKLLO BKA3AHE
npaeo BepxosHoi Paau YkpaiHn Ma€ KOHCTUTYLIHY OCHOBY, TO HEKOHCTUTYLIAHUMM
MOXHQ BM3HABATHM NuLLIE Ti NonoxeHHs PernamenTy, aki 6esnocepenHbo cynepedats
3060pOHHUM aB0 BCTaHOBMOWUYMM npunmucam Konctutyuii Ykpainu. Xoua amict cra-
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Ter /5, 77 PernameHTy, NonoXeHHs SKMX BUSHAHO HEKOHCTUTYUIMHUMM, M inOCTpyE
CUTYaTUBHY aBO MOMITUYHY AOUIMBHICTL MOSBM LUMX HOPM, MPOTE B HWUX HE MICTATHCA
npunucu, aki 6 cynepedmnm Konctutyuii Ykpainm.

KeinteceHuis nosuuii Konctutyuitnoro Cyay Ykpainm (a63aupm WOCTU, CbOMMiA
NyHKTY 3 MOTMBYBANBHOI 4aCTHHU PilenHs) nonarae B Tomy, WO sKWO Nopsnok ob-
paHHs i BigknmkaHHa [onoem BepxosHoi Paau Ykpainu, nponucanmii y PernamenTi, He
BcTaHosnieHo KoHcTuTyuieio Ykpainu, To Le € NiiCTaBoo Asst BUSHAHHS OCMOPIOBAHMX
NONOXEHb HEKOHCTUTYLiIMHMMMK. Lim 3aknapgeHo xmbHuit meTogonoriyHmit nigxia, 3a
akmm y pasi, akuo B KoHctutyuii Ykpaiim npo wochk He NponmMcaHo, TO Take 3aKpir-
fIEHHS B 30KOHI YM HWOMY HOPMATUBHO-NpaBoBoMy akTi (ykasu [lpesupenta
Ykpainu, nocranosn Kabinety Minictpis Ykpainu) a priori cnig BBOXATU HEKOHCTH-
Tyuitium. La dinocodis daktuuHo obymosnioe HanmcaHHa Takoi KoHctutyuii Yk-
paitu, aKka 6 MicTUna Byab-aKki IHCTPYKTUBHI PErynsTOPM CYCrifIbHOTO XMUTTS.

Takoto Hosauieo Konctutyuininuin Cyn Ykpainu, no-nepue, nosbaense napna-
MeHT npasa peanizosysatv npunuck KoHctutyuii Ykpainu, saki MicTatecs B i 4ac-
TmHi n'aTil ctatTi 82, nyHkTi 21 yacTuHk nepuwioi ctatTi 92, a MOXAMBO, | B IHLIMX; NO-
ApYre, BUABAE HENOCNIAOBHICTb CTOCOBHO BIAICHMX MO3UL|H, OCOBAMBO SKLLO 3ragaTh
oro aprymerTauiio wopo npasa BepxosHoi Pagu Ykpainu BinbHO perynoBatit 3aKo-
HOMMU OBMEXEHHS COLIQbHUX FAPAHTINA NEBHMX BEPCTB HACENEHHs YKPQiHM (pilueHHs
Bin 26 rpyaHs 2011 poky Ne 20—pn/2011; sig 25 ciuns 2012 poky Ne 3—pn/2012),
HE3BAXKAIOYM HA [IMCHO NPAMy 3060POHY 3BY>KYBATM 3MICT Ta OBCAT iICHYIOUMX NPAB i
cBob0g, KA MICTUTLCS Y YacTuHi TpeTin cTaTTi 22 KoHctutyuii Ykpaim.

3. He matoum poctatHbo npasoeux aprymentis, Koncturyuiinmit Cya Ykpainu
BAABCA O HE3PO3YyMinoi iHTepnpeTauii nonoxeHs ctatti 84 Konctutyuii Ykpainu, ska
3BOAMTbLCA O TOTO, WO pileHHs BepxosHoi Pagu YkpaiHm 3 KaOpOBMX MUTAHL NPUii-
MQIOTBCS BUKITIOYHO HA i MAEHAPHUX 3ACIAAHHAX LLASXOM FONOCYBAHHS, O FONOCYBAH-
HS BlONeTEeHAMM, SKe 3LIMCHIOETLC HE B 31 3ACIAAHHS, € TAKMM, LLO Biﬂ,6yBO€TbCﬂ He
B MEXOX MIEHAPHOTO 3ACiAaHHS (0B3aum APYTMit, OAMHOAUSTHI NYHKTY 3 MOTUBYBOTb-
HoT yacTuhu Piwenns). Opgrak ocnoprosaHi Hopmu PernamerTy He 3miHoOTs opmy
npoBefeHHs 3acigaHHa pobotn BepxosHoi Paamn Ykpainm. [onocysaHHs ak mexaHizm
3LINCHEHHS KOAPOBOIT bYHKLT NAPIAMEHTY € YOCTUHOKO MAEHAPHOIO 3ACIAAHHS — BO-
HO He Moxe ByTW BIiPBAHUM Bifl PO3YMIHHS LiNICHOTO PO3MMALY MUTAHHS, WO MAE
LeKinbka CTafin: BKNOYEHHS A0 NOPSAKY AEHHOIO, BUCYBAHHS KAHAMAATIB, iX BUCTYMM,
OBroBOPEHHs KAOHAUAATYP AENYTATAMM, GOPMYBAHHS NiYMILHOT KOMICIT YW HOAAHHS TH
LOPYYEHHS LLOJLO TEXHIYHOrO ACNEKTY NPOBEAEHHS FONOCYBAHHKS i, HOPELTI, npouec
rofloCyBAHHS (BONEBMSIBNEHHS) | OronoLWeHHs Horo pesynstaTie Towo. Bee ue sinby-
BAETHCA B MEXAX MIEHAPHOrO 30CIAAHHS, WO BIAKPMBAE OCOBA, KA rONOBYE HA
HbOMY. TexHIYHO MPOUEC rONOCYBAHHS MPOBOAMTLCSA Y BU3HAYEHMX MAPIAMEHTOM
MICUAX 30NEXHO Bif, PIBHOMAHITHOCTI MEXAHI3My (Biﬂ,KpMTO, TAEMHO B 307i, TAEMHO
LAAXOM NOAQYi BroNeTeHs), 30Kpema i No3a 3a510k0 NOCTIMHOMO NPOBEAEHH: NeHap-
HUx 3acigaHe. Konctutyuia Ykpainm He mictuTe 6esnocepenHboi 3060pOHM TaKMX
bOPM LiNbHOCTI NAPNAMEHTY | HE BCTOHOBIIIOE HOPM, ki 6 PErynoBaANU WO NpoLueay-
py. To akmm xe nonoxeHHsm KoHctutyuii YkpaiHm He BignoBinaioTh BKA3AHI HOPMM
Pernamenty?
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Takum csoim Piwwennam Koncturyuintuin Cya YKpainu gpakTMUHO NOCTABMB Mig Cym-
HiB ICHYBQHHSI B CYCNifIbHOMY XMTTi TO MPABOBOMY MOMI YKPATHU IHCTUTYTY MPM3HAYEH-
HA MAPIIAMEHTOM OCIO HO MEBHI AEPXABHI NOCAAM LINAXOM TAEMHOTO FONIOCYBAHHA
yepes BloneTeri, OCKINbKM Lel MEXAHI3M 30MHATTS MOCaL, Biﬂ,o6po>|<eHo He nuwe B
PernamenTi, a i B 6araTbox iHLIKMX 30KOHAX — Y Takuit cnocib BepxosHa Papa Ykpai-
HM Npu3Hadae YnosHoBaxeHoro BepxoeHoi Pagu Ykpainu 3 npas nioanHm, [onosy i
ronosHUx koHTponepis PaxyHkosoi nanatu, cyaais KonctutyuinHoro Cyay Ykpainu,
LAE€ 3rofy Ha npuaHaderHs [eHepansHoro npokypopa Ykpaiiu ToLwo.

4. MNobyposy aprymerTauii PiueHHs (a63aupm yeTBepTUi, CbOMMIt NYHKTY 4 MOTUBY-
BANbHOI 4aCTUHM) Ha nonoxeHHsx ctatti 91 KoHctutyuii Ykpainm Takox He MoxHa
BBAXKATH HANEXHOI, OCKINIbKM BOHM BKA3YIOTb JIMLIE HA HEOBXIAHY KinbKiCTb ronocis
HOPOAHMX OenyTaTiB YKPAiHM A9 NPUAHATTA PilleHHs | He nepeabayaroTb NeriTmm-
HOCTI Uj€l AiAnbHOCTI 30 YMOB HASIBHOCTI 4M BigCYTHOCTI KBOpPYyMy, TOGTO Bigbynacs
nigmiHa noHaTb. Tak akum xe npunucam KonctuTyuii Ykpainu He BignosigaoTs BKa-
3aHi nonoxeHHs cratei /5, 77 PernamenTy?

IuBHUM 3n0€TbCs Npume’aska cnocoby obpanHs [onosu BepxosHoi Paan Ykpainu
[0 PO3YMIHHA BIIKPUTOCTI pOHOTH NAPNAMEHTY (a63aUM NePLIMI, YETBEPTHIt MYHKTY 3
MOTUBYBQLHOT YacTuHu Piwenns). Cnocib ronocyBaHHs Npu NpM3HaYeHHi ocib Ha
BiONOBIAHI Nnocaan abo HALAHHS 3roam KOMYCb HQ iX MPU3HAYEHHS HE nepe6yBo€ B
OfHIM NNOLLMHI 3 PO3YMIHHAM BILKPUTOCTI B pOBOTI — Ue PisHi PiBHI aHANI3y.

Y KOHTEKCTi BOKTPWHM, Ky MOKINALEHO B OCHOBY UbOrO PilLeHHs, NOCUMNAHHS Ha
npasosi no3uuii 8 pitweHHsx KonctutyuiHoro Cyay Ykpainum sig 17 xosTHs 2002 poky
Neo 17-pn/2002, sig 14 xostHa 2003 poky Ne 16-pn/2003 He € popeuHnmu, OCKinbku
BOHM € NIATBEPAXEHHAM 3BOPOTHOIO | CTOCYBAMMCS iHLLOTO MPABOBOTO BUMIPY.

Ha ochHosi euknageroro Konctutyuintmin Cya Ykpaiim He MaB OCTATHIX MPAaBO-
BMX MiACTAB 4151 BUSHOHHSA HEKOHCTUTYLIMHMMKM 3A3HAYEHUX NONTOXEHb cTaTew /5, 77

PernameHTy.

Cynns Konctutyuinttoro Cyay Ykpainu B. Wunwuin

IMEHEM YKPAIHH

PILUEHHS )
KOHCTUTYLIIMHOIO CYAY YKPATHU

Yy CMpaBi 30 KOHCTUTYLiMHUMMU NopaHHamu 49 HapopHux genyTartis Ykpaivu
LLOOo BiOnNOBIAHOCTI KOHCTMTyu,iT YKpoTHM (KOHCTMTyU,iﬁHOCTi) NONOXEHb
yactuhu yetseptoi crarmi 18, crarti 1717, yactunm nepwoi crarri 180
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Konekcy apminictpatmeHoro cypoumHctsa Ykpainu, 5O HapogHux genyraria
Ykpainn wopno signosigHocTi KoHeTutywji Ykpaitu (KOHCTMTyU,iﬁHOCTi)
MONOXeHb YACTUHW YeTBepTOi cTaTTi 18, YacTuH Apyroi, TpeTkoi, n'sToi

crarti 171", yactmu gpyroi, woctoi cratri 183" Kogekcy apmiHictpatusHoro

cymoumHeTea Ykpainm Ta 54 HapogHmx genytartis YKpaiHu Wwopo
BignosigHocTi KoHetutyuii Ykpaitu (KOHCTMTyu,iLZHOCTi) NOnOXeHb
yacTHu nepuoi cratti 89 3akoHy Ykpaiu

«[Tpo cymoycTpilt i cTaTyc cyagis», 4acTuHu yetseptoi cratti 18, crarri 171!

Kopekcy apMiHICTpaTUBHOTO CynoYMHCTBA YKPQiHH
(cnpaea npo nigcynHicTb OKpeMUX KaTeropin QAMIHICTPATUBHMX crpas)

M. Knis CnpaBa Ne 1-1/2012
29 cepnHa 2012 poky
Ne 16-pn/2012

Korcturyuisinmi Cyg Ykpainm y cknagi cyasis:

Baynina IOpis Bacunsosuua,

bpvHuesa Bacuns Omutposuua,

Boosiuenka Cepris JleoHigosuua,

Burokyposa Cepris MapkisHoBMuG — ronosytoyoro,
l'ynetas Muxaiina Mupocnasosuua,

3anopoxus Muxaitna Metposuug,

Kamna Bonognmmpa Muxarnosuua — ponosigaua,
Mapkyw Mapii AHgpiieHy,

OsuapeHka B'suecnaea AHgpiriosuua,

Macenioka Onekcangpa Muxainosuua,
Cepreituyka Onera AnaTonifiosuua,

Creuloka lNetpa borgaHosuua,

Crpwxaka Axgpis AngpifioBuua,

Wnwkina Bikropa lsaHoBKuQ,

PO3MISHYB HA MAEHAPHOMY 3ACIAAHHI CMPABY 30 KOHCTUTYLIMHUMM NOAaHHAMM 49,
50 1a 54 HapoaHwx genyTaris Ykpainu wogo signosigHocti Koncturywii Ykpainu (koH-
CTUTYUIMHOCTI) NONOXeHb YacTuHu yetsepToi ctaTti 18, crarti 171!, yactuhm nepuioi
cratTi 180, yactun apyroi, woctoi cratti 183" Kogekcy aamiHiCTpATUBHOMO CynoUmH-
ctea Ykpainu (nani — Kopexc) ta yactunm nepwoi cratti 89 3akony Ykpainu «[1po
cynoyctpii i ctatyc cyagaie» sig 7 nunHa 2010 poky Ne 2453-VI (Binomocti Bepxoe-
noi Paau Ykpainmn, 2010 p., NoNe 41-45, ct. 529) (nani — 3akon Ne 2453).

[MpuBogom ana posragy cnpasu signosigHo go crtatei 39, 40 3akoHy Ykpainu
«[Mpo Koncturyuintmit Cyn Ykpainmy ctanm koHctutyuinHi noganHs 49, 50 ta 54 Ho-
pPOOHUX fenyTaTiB YKpaiHu.

Mincrasoto anga posrsaay cnpaew 3rigHo 3i ctatteto 7 1 3akory Ykpainu «Mpo Kow-
cutyuinHnit Cyn Ykpainu» € TeepixeHHs cyb’ekTis MpaBa HA KOHCTUTYLiMHI MOAQHHS
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npo HesignosigHicts KoHctutyuii YKpaiHu (HEKOHCTUTYLMHICTL) OKPEMMX MONOXEHD
3akoHy Ne 2453 1a Kogekcy.

3acnyxaslwm cyaaro-gonosigada Kamna B. M., pocnignslumn matepianu cnpasw, y
TOMY uncni nosmuii, Bucnosneni [Npesmaentom Ykpainu, lonosoto BepxosHoi Paau Y-
painu, [NMpem’ep-minictpom Ykpainm, Minictepcteom toctuuii Ykpainu, Buwmm
apMiHiCTpaTHMBHUM cynom Ykpainu, Buiwoio pagoto octuuii, Buwoto ksanidikauifiHoo
komicieto cyaais Ykpainu, YnosHosaxeHum BepxosHoi Paaun Ykpainu 3 npas noguHu,
HaykoBLUsMK [JoHeubkoro HauioHanbHOro yHiBepcuTeTy, IHCTUTYTY oepxaBu i npasa
im. B. M. Kopeubkoro HAH Ykpainu, Inctutyty mososHasctsa im. O. O. MNMotebri HAH
Ykpainu, Kuiscekoro HauioHanbHoro yHisepcuteTy iMeHi Tapaca LLesuerka, Kuis-
cbkoro yHisepeutety npasa HAH Ykpainu, JIbBiBCbkOro HauioHansHOro yHisepcute-
Ty imeni lsana Pparka, HauioHanbHoi akagemii BHyTpiwHix cnpae, HauioHansHoro
TexHIYHOro yHiBepcuTeTy Yipainu «KUTBCbKMM NOMITEXHIYHWI IHCTUTYTY, HauioHanbHO-
ro yHisepcutety «lOpuanuna akagemis Ykpainm imeni dpocnasa Mypporo», Yxro-
POMACLKOrO HALIOHANBHOIO YHIBEPCUTETY, O TAKOX rPOMAACLKOT opranizauii «LleHtp
nonitnko-npasosmx pebopmy», KoHctutyuinHmin Cya Ykpainm

YCTAQHOBMUB:

1. Cy6’ext npaBa HA KOHCTUTYUiHE nopaHHs — 49 HapoaHux genytaTtie Yk-
paiin — 3BepHyBcs go Konctutyuiinoro Cyay YKpaQiHu 3 KNOMOTAHHSAM BU3HATH
TAKMMM, WO He signosigaots Konctutyuii Ykpainu (e HeKOHCTMTyuiﬁHMMM), nono-
XEeHHs YyacTuHu yetseptoi ctatTi 18, cratti 1717, yacturu nepwoi cratti 180 Ko-
[EKCYy CTOCOBHO MifCyaHOCTI Buuiomy agmiHictpatreHoMy cyay YKpQinu sk cymy
nepLol IHCTAHLiI CNPAaB NPO AOCTPOKOBE MPMMAMHEHHS MOBHOBOXEHb HAPOLHOTO
naenytaTa YKpaiHM B pasi HEBUKOHAHHSA HUM BUMOT CTOCOBHO HECYMICHOCTI, O TAKOX
CMPAB WOAO OCKAPXEHHs akTiB, il un 6esgisnbHocTi Bepxosroi Pagu Ykpainu,
[NpesnaerTta Ykpainu, Buwoi paaun octuuii, Buwoi ksanidikauiiHoi komicii cynais
Ykpainm.

ABTOpPYM KIOMNOTAHHS BBAXAIOTb, LLLO OCNOPIOBAHI nonoxerHs Kopekcy He Bigno-
BIIQIOTb YACTUHI TPETIM CTATTI 22, YaCTuHi nepuwin craTTi 55, YacTuHi apyrin cTaT-
1i 125, nyHkry 8 yactunm TpeTboi ctatti 129 KoHctutywii Ykpainu.

2. Cyb'ekT npaBa Ha KOHCTMTYUiMHe nogarHs — 50 napogrux penytaris Y-
paiHm — 3sepHyscs go KonctutyuitHoro Cyany YkpQiHM 3 KTOMOTAHHAM BU3HATH TAKM-
mMu, Wwo He signosigaots KonctmuTyuii Ykpainu (e HeKOHCTMTyuiﬁHMMM), MONOXEHHS
4aCTUHK YeTBepTol cTaTTi 18, yactuH apyroi, TpeTboi, n'atoi crarri 171" Kogekcy
CTOCOBHO MiacyaHoCTi Buuiomy agmiHictpatsHomy cyay YKpQinu gk cyay nepLuoi
IHCTQHUIT CNPOB LLOAO OCKAPXEHHs aKTiB, fik uM BesgiansHocTi Bepxosroi Paam Yk-
painu, MNpesnpenta Ykpainm, Buwoi paau octmuii, Buuwioi keanidbikauiiHoi komicii
cynnis YKpAiHKM, a TAOKOX NONOXEHHs YyacTmH apyroi, woctoi ctatti 183" Kogekcy cro-
COBHO MiACYAHOCTI ANenaLiMHOMY OAMIHICTDATMBHOMY CyAy fK Cyfy NepLUOi iHCTAHLIT
Ta Buwomy agmiHictpatesHomy cyny Ykpaivu sk cymy anensuiMHoi iHCTaHuil cnpas
NPO MPUMYCOBE BIAUYXXEHHS 3E€MENbHOT AINAHKM, iHWKMX 06 EKTIB HEPYXOMOTO MAMHQ,
LLLO HA Hill PO3MILLEHI, 3 MOTUBIB CyCNinNbHOI HeobXigHOCTI.
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Ha nymky 50 HapogHmx penyTaTtie Ykpainu, ocnopiosaHi nonoxerHs Koaekcy no-
PYLUYIOTb YOCTUHY TPETIO CTATTI 22, 4acTuHu nepuuy, apyry cratti 55, yactuny apyry
cratTi 64, nyHkT 8 yactuhu TpeTboi ctaTTi 129 OcHosHoro 3akoHy YkpaiHm.

3. Cy6’ekT NpaBa HA KOHCTUTYUiMHE noaaHHs — 54 HapogHux genytatn Y-
paiin — 3eepHysca o Konctutyuirinoro Cyay YKpaiHu 3 KNOMNOTAHHAM BU3HATHM TA-
KMMM, WO He BignosigaioTe KoHcTuTyuii Ykpainm (e HeKOHCTMTyu,iFtHMMM), MNONOXEHHS
yactuHu nepuoi ctatTti 89 3akony No 2453, yactunu yetseproi crarri 18, crarri 171!
Kogexkcy crocoeHo migcyaHocTi Buuiomy apminictpatueHomy cyay Ykpainm sk cymoy
nepwoi iHCTaHUiT CNpaB LIOAO OCKAPXEHHs OKTiB, Al um bBesgianbHocTi Buuoi
kanidikauiiHoi komicii cyaais Ykpainu, HOCaMnepes y YaCTUHI OCKOPXEHHS CyLAetO
MiCLLEBOrO 4K anenauinHoro cyay piweHHs Buwoi keanidikauiinHoi komicii cyaais Yk-
PAiHM NPO MPUTATHEHHS KOro A0 AMCUMMITIHAPHOI BiANOBIAANBHOCTI.

ABTOPM KIIOMNOTAHHSA BBAXAIOTh, WO Ui nonoxeHHs 3akoHy Ne 2453 ta Kopekcy
NOPYLUYIOTb YACTMHM APYTY, TOETIO CTATTI 22, 4HACTUHM nepLuy, Apyry ctaTTi 24, yactu-
HU nepLuy, apyry cratTi 55, nyHkT 8 yacturm TpeThoi cratTi 129 KoHctutyuii Ykpainm.

OcKinbku y 3a3HAYEHUX TPLOX MOAAHHAX MOPYLIYIOTLCA MUTAHHA WOAO NIACYA-
HOCTI OfHMX | TUX CaMMX KaTeropin agmiHictpatuermx cnpas, Konctutyuinnmi Cyg
Ykpainn yxsanamu sig 26 ciuns 2011 poky No 6-yn/2011 ta Big 12 x0BTHs
2011 poky No 39-yn/2011 06’eaHaB KOHCTUTYLIMHI NPOBAAXEHHS 30 UMMM NMOLAH-
HAMM B OfJHE KOHCTUTYLiMHE NPOBALXKEHHS.

4. Po3rnagaioun nopyLieHi y KOHCTUTYLIMHMX NOAQHHAX NUTAHHS, KOHCTUTYLiIMHKA
Cyn Ykpaitu BUXOAMTb 3 TOKOTO.

YKpaiHa € feMOKpPATHMYHA, COoLianbHA, NPABOBA AEPXABA, B AKilM Npasa i ceoboan
MOAMHM TA X TAPAHTIT BU3HAYAKOTb 3MICT i CMPSMOBAHICTb ii AiSNbHOCTI; NPOBA i CBO-
6oaM NOAMHMU | TPOMAAAHMHA 30XMLLAKTLCSA CYLAOM; KOXHOMY FAPAHTYETHCA MPABO HA
OCKAPXEHHS B CyAi pillieHb, Aik uu 6e30ianbHOCTI OPraHis 4epXXABHOT BNOAM, OPraHIB
MICLEBOTO COMOBPSIAYBAHHS, MOCAAOBUX | CITy>B0BMX OCIO; OAHIEID 3 OCHOBHMX 3ACAL
CYIOYMHCTBA € 306€3neyeHHs anenauimHoro Ta KQCAUiMHOrO OCKAPXEHHS PilLEHHS
Cyany, KPiM BUNOLKIB, BCTAHOBNIEHMX 3GKOHOM (cTaTTsa 1, yactuHa apyra cratTi 3, yac-
TvHK nepwa, apyra cratti 55, nyHkT 8 yacturm Tpetboi ctatti 129 OcHosHoro 3ako-
Hy Ykpainu).

B YkpaiHi Bu3HaeTbCa i pie npuHumn BepxoseHcTea npasa; KoHctutyuia Ykpainm
MOE HAMBULLLYY IOPUAMYHY CUITY; 3AKOHM TA iHLWI HOPMATUBHO-MPABOBI AKTU MPUMMA-
toTbCst Ha ocHoBI KoHcTuTyuii Ykpainu i NOBUHHI BiANOBIAATH i1; OPraH1 3aKOHOAAB-
4Oi, BUKOHOBYOI TA CYAOBOI BNAAW 3LIMCHIOOTh CBOi MOBHOBOXEHHS Y BCTAHOBNEHUX
uiero KoHctutyuielo mexax i BignoeigHo 1o 3akoHis Ykpainm (HactuHa gpyra cratTi 6,
yactuhm nepwa, apyra crarti 8 Koncrutywii Ykpainm).

5. Cyb’extvt NnpaBa HQ KOHCTUTYUIMHE MOAAHHS CTBEPAXYIOTh, LLO NOMNOXEHHS Yac-
THM YeTBepTOi cTaTTi 18, yacTuH nepLwoi, apyroi, woctoi cratti 1717, yactunu nep-
woi crarri 180, yactun apyroi, woctoi crarti 183" Kogekcy, W0 BCTAHOBMOIOTH
BMMNOAOKM, B sKMX anenauiiHe abo kacauiiiHe OCKapXeHHs pilueHHs cyay He nepenba-
YEHO, CynepeYaTb YACTMHAM APYrii, TPeTin cTaTTi 22, 4acTMHOM nepLuii, apyrin
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cratTi 24, YacTMHAM nepuin, apyrin cratti 55, yactuni gpyrin cratTi 64, nyHkry 8 ya-
ctuHn TpeTboi ctaTTi 129 KoHctutyuii Ykpainu.

Bpaxosyioun, wo nonoxexHs yactuuu nepwoi crartti 89 3akoHy Neo 2453 cro-
COBHO nigcyaHocTi Buomy aaminictpatusHomy cyay Ykpaim K cyay nepLuoi iHCTaH-
uii CNpaB WOAO0 OCKApPXeHHSs pileHHs Buuioi kesanidikauiiHoi komicii cyaais Ykpainu
NPO NPUTArTHEHHS OO AUMCUMMNIHAPHOT BIANOBIAANLHOCTI CYAAl MICLEBOro 4mM anens-
uitHoro cyay oxonnotoTbes nonoxerHHamm cratti 171" Kogekcy, Koncturyuintmni Cya
YKpaiHu BBOXAE 30 AOLiNbHE 3AIHCHUTU NEPEBIPKY 3A3HAYEHOTO MOMOXEHHS 3AKOHY
Ne 2453 Ha BignosigHicTb Konctutyuii Ykpainm B acnekTi posmsay BKA3AHOT CTaTTi
Kogexcy.

5.1. 3rigHo 3 yactuHoto TpeTboto ctaTTi 124 OcHosHoro 3akoHy Ykpainu cyno-
4nHCTBO 3aincHioeTecs KoHctuTyuinHnm Cynom Ykpainu Ta cynamm 3aranbHOT lopmc-
MK,

Cuctema cyaie 3aranbHOT OPUCAUKLIT BYAYETHCS 30 MPUHLMIAMM TEPUTOPIASb-
HOCTI, creujanisauii, a Takox iHcTaHuiiHocTi (ctatta 125 Kowctutyuii Ykpainu,
absal, nepmi nignyHkty 3.2 nyHkTy 3 MOTMBYBAMLHOI YaCTUHK PiwenHa KoHcTu-
tyuiHoro Cyay Ykpainu sig 12 nunns 2011 poky Ne 9-pn/2011).

KoHctutyuis YkpaiHmM rapaHTye 3ailMCHEeHHS CYAOUYMHCTBA CYAGMM HA 30ACAAQX,
BM3HAYEHUX y YacTuHi TpeTii ctaTTi 129 uiei Konctutyuii, aki 3abesneuyioTs Heynepe-
IKEHICTb 3L4IMCHEHHS NMPABOCYAAS CYAOM, 3QKOHHICTb TA 06’EKTUBHICTb BUHECEHOTO
pitenHs Towo. Lli sacaau, ak naronocus Konctutyuiinmit Cya Ykpainum 8 a63aui nep-
WoMy mignyHkTy 3.2 nyHkTy 3 MOTMBYBQMbHOI 4acTMHM PiwenHs Big 2 nuctonana
2011 poky No 13-pn/2011, € KOHCTUTYLIAHUMM TAPAHTISIMM NPABA KOXHOTO HA CyA0-
BMI 30XMCT.

OpHa 3 OCHOBHMX 30CAJ CYAOYMHCTBA — 300E3MedYeHHst anensuiinHoro Ta Ka-
CALIMHOrO OCKAPXEHHS PilleHHa Cydy, KPiM BMMNALKIB, BCTAHOBAEHWX 3AKOHOM
(nyHkT 8 yactunmn TpeTboi cratTi 129 Konctutywii Ykpainm). 3i smicTy uporo nonoxex-
HA BOAUAETHCA, WO Y CyAAX 3AranbHOT KOPUCAMKLIT 30KOHOM BU3HAYAETLCA TAKMUIA NO-
PALOK PO3rsAay Cy[AOBMX CMPAB, 30 AKMM 306e3nedyeTbCs anensuiiHe Ta KacauinHe
OCKOPXEHHS pilleHHs CyAy, KPIiM BMMNOAKIB, O BCTAHOBIOIOTHCA 30KOHOAOBLEM
LLAXOM BM3HOYEHHS OKPEMMX KOTErOPIM CNPAB, Y AKMX TAOKE OCKAPXEHHS PILLEHHS Cy-
ny He nepenbayeHo.

5.2. MynkTt 8 yactunu tpetboi ctatti 129 Konctutyuii YkpaiHm He MiCTUTb KOHKpeT-
HUX BMMOT LLLOAO NiACTAB BCTAHOBMEHHS 30KOHOM BUMAAKIB, Y IKMX HE nepeabadyeHo
anensuiHe Ta KACAUitHe OCKAPXEHHS PiLLEeHHs Cyfy 3aransHoi lopucamkuii. KoHctu-
TyuirtHmit Cyn YKpaiHu BBAXAE, WO B TOKOMY pA3i 3 METOKO 306e3neyeHHs npas i
cB0OOA NIOAUHM | TPOMALAHUHA 30KOHOAABYE PEryMOBAHHS 303HAYEHUX MUTAHb MAE
signosigatv Bumoram OcHoeHOro 3akoHy YKpaAiHU, HACAMNEPEL MPUHUMITY BEPXOBEH-
CTBA NPABA, 30KPEMA TAKMM MOrO CKIAAOBMM, K CMIBMIPHICTb MiXX iHTEPECAMM 0CObM
TA CyCninbCTBA, G TAKOX CMPABEANIMBICTb, PO3YMHICTb, NOFYHICTb 30KOHY TOLLLO.

HaseneHi BUMOMM CTOCYIOTBCH TAKOX CNPAB, LLO PO3MISAAIOTbCS B MOPAAKY AOMI-
HICTPATUBHOTO CYAOYMHCTBA, 3ABAAHHAM AKOTO 3riHO 3 YACTUHOKO NEPLLOKO CTATTI 2
Konekcy € saxuct npas, ceob604 Ta iHTEpeCisB ¢isnuHMx OCi6, NPaB Ta IHTepPeCiB topU-
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AMUHUX OCiB y chepi nyBniYHO-NPABOBMX BIAHOCKUH LLUNAXOM CMPABEISIMBOIO, Heymne-
PEOXKEHOTO TA CBOEYACHOTO PO3MALY AAMIHICTPATUMBHMX CMIPAB.

5.3. Cy6’ektv MpaBA HA KOHCTUTYLiMHE MOAAHHS CTBEPAXYIOTb MPO HEeBiano-
BigHicTs Koncturywii Ykpainm (nyHkty 8 wactunm tpetsoi cratti 129) ocnoproBaHmx
nonoxetb 3akoHy Ne 2453 ta Kogekcey, 3rigHo 3 akmmu Bulimit agmiHictpatmsHmi cya
Ykpainu gk cyn neplioi iHCTOHUiT po3rnsagae, 30Kpema, CNpPaBM LWOAO OKTIB, AiKk uu
6esgisnsHocTi Bepxosroi Paau Ykpainu, MNpesnaenTta Ykpainu (kpim BMnaakis, konu
aktu BepxosHoi Pagu Ykpainu ta MNpesuaenta Ykpainu nignaraioTs nepesipui HA Big-
nosigHicte Konctutyuii Ykpainm (konctutyuinticts) Koncturyuitium Cynom Ykpainu),
Buwioi paau toctuuii, Buwoi keanidikauiiHoi komicii cynais Ykpainu, a TaKOX Cnpasm
WOAO LOCTPOKOBOTO MPUMUHEHHS MOBHOBAXEHb HAPOAHOro Aenytarta YKpdiHu y
Pa3i HEBUKOHOHHS HUM BUMOT CTOCOBHO HECYMICHOCTI.

tOpuanuni dopmu peanisauii nosHosaxeHb BepxosHoto Pagoto Ykpainu, Mpesu-
aeHToM Ykpainm, Buuwoto pagoro toctmuii Ta Buwoto keanidikauiiHo KoMmicieo
cynnis YKpQiHM MOIOTb BAXIIMBE 3HAUYEHHS Af1s AEPXABKM TA CYCMifIbCTBA, CTOCYIOThCS
npas i ceobon rpomaasaH, GoOPMYBAHHS | GYHKLIOHYBAHHS CyiBCbKOrO KOPMyCy.

3a KoHctutyuiero Ykpainu BUMOTM WOAO HECYMICHOCTI AenyTATCbKOro MAHAATA 3
HLUMMM BUAGMM JisfIbHOCTI BCTAHOBIIIOIOTHCA 30KOHOM (4acTuHa TpeTa cratTi 78); y
PA3i HEBMKOHAHHS BUMOTM CTOCOBHO TAKOI HECYMICHOCTI NOBHOBOXEHHS HAPOAHOrO
penytata YKpaiHW NPUNMHAETLCS AOCTPOKOBO 30 PILLEHHAM Cyay (YacTuHa yeTBepTa
crarti 81).

KoHcTutyuinHmi Cy,u YKpQiHM BBOXQE, WO 3GKOHOAABYE PEryMOBAHHA Miacya-
HOCTI OKpPEMMX KATETOPIN AOMIHICTDOTUBHUX CMPAB, BUSHAYEHUX OCNOPIOBAHMMM MO-
noxenHamu 3akony Ne 2453 ta Kogekcy, 3a6esneuye nepenymoBu Ania Heynepemke-
HOrO 34iMCHEeHHs npasocyaas Bulimm agmiHicTpaTMBHUM Cynom YKpQiHM sk Cymom
NepLloi IHCTAHLIT MPOTArOM PO3YMHOrO CTPOKY, 3AKPIMMIOE rApAHTii CNPpaBeanmMBoro
CyLOBOrO pPO3risay CNpPAaBY TA BCTAHOBIIOE NOPAAOK YXBANEHHS CyLOM OOrpyHTOBO-
HOrO i 3AKOHHOTO PiLLEHHS.

Takum unHoMm, ocnoptosaHi nonoxerHs 3akoHy Ne 2453 ta Koaekcy uono niacya-
HOCTi BKA3AHMX KATErOPiM QAMIHICTPATUBHKUX CMPAB HE CynepeydaTh NOSIOXKEHHSAM Ya-
CcT1HK nepwoi ctatTi 8, nyHkTy 8 yacturu TpeTtboi ctatTi 129 Konctutyuii Yrpainu.

5.4. Cy6’ekT npasa Ha KoHCTUTYLiHE nogaHHs — 50 HapoaHux genytaTtie Yk-
PAiHK — CTBEPLXYE NPO HEBIAMOBIAHICTL NYHKTY 8 YacTuHu TpeTboi ctaTTi 129 Kow-
ctmTyuii Ykpainn yactun apyroi, woctoi cratti 183" Kogekcy wono nigcyaHocTi
anensauitHMM QOMIHICTDATMBHMM CyAOM sK CYAAM NepLluoi iHCTaHuii Ta Buwomy
QAMIHICTPATMBHOMY cydy YKPQiHK sk Cyay anensauiiHol iHCTAHLIT Cnpas Npo npumy-
COBE BiJYY>XEHHS 3EMENbHOT AINAHKM, IHLLIMX 06’ exTiB HEePYXOMOro MAMHA, O HA HiM
PO3MilLLLeHi, B OCOBU-BNIACHWMKA 3 MOTUBIB CYCMiflbHOT HEOBXIAHOCTI.

BinnosigHo no 3akony Ykpainu «[1po BiguyXeHHs 3eMenbHMX AiNsSHOK, iHLIMX
06'€KTiB HEPYXOMOrO MAMHA, WO HO HUX PO3MILLEHI, siKi NepebyBaioTb Y NPUBATHIM
BNACHOCTI, ANs CyCninbHMX n0Tpe6 YM 3 MOTUBIB CYCMiNbHOI HeobxigHocTi» Big 17 nuc-
tonana 2009 poky Ne 1559-VI cycninbHa HeobXiaHICTb — Lie 0BYMOBIEHA 3QrafibHO-
AEPXABHUMM IHTEPECAMM aBO IHTEPECaMM TEPUTOPIANBHOT IPOMOM BUKITIOYHA HEe-

31



BicHnk Korctutyuivinoro Cyay Ykpainm

Ne 5/2012

0bXigHICTb, Ang 3a6e3neyeHHs SKoi LOMNYCKAETBCH MPUMYCOBE BifHY>XEHHSA 3EeMENbHOI
AINSHKM, IHWKX OB EKTIB HEPYXOMOTO MAMHA, O HA Hil PO3MILLLEH], Y BCTAHOBIEHOMY
30KOHOM nopsaaky (ab63au woctuit cTaTTi 1); NPUMYCOBE BiaUYXEHHS 3EMENbHUX fiNs-
HOK, iHWMX O6’€KTIB HEPYXOMOrO MAMHA, WO HA HMX PO3MILLEHI, MOXIUBE NIULLE 3
MOTWBIB CYCMifbHOT HEOBXIAHOCTI | BUKIIOYHO Ans 306e3nedeHHs CycrifbHUx notped
(wactuHa nepuwia crarTi 7).

Koncrturyuinnmin Cyn YKpaiHW BUXOAMUTb 3 TOTO, WO BiANOBIAHO A0 NMYyHKTY 8 4aCTU-
Hu TpeTboi ctatTi 129 Konctutyuii Ykpainm 3akoHOM MOxe ByTH BU3HAYEHO OKpeMi
KaTeropii aAMIHICTPATUBHKUX CMPAB, Y AKMX HE NepeabayeHo KACAUIMHE OCKAPXEHHS
pilLEHHS Cyay.

Orxe, 30KkOHOAABYI MONOXEHHS LLOAO MIACYAHOCT ANENALiMHUM QAMIHICTPATUBHMM
CYLOM K CyAAM Nepuoi iHCTaHuUii Ta Buuiomy agmiHictpatueHoMy cyay YKpaiHu aK cy-
Ay anenauinHOl IHCTAHUIT 303HAYEHOT KaTeropii AAMIHICTPATUMBHMX CNPAB HE CynepeyaThb
4acTuHi nepwwin cratTi 8, nyHkty 8 yactuhm Tpetboi cratTi 129 Koncturywii Ykpainm.

5.5. Cy6’extvt npaBa HO KOHCTUTYLMHE NOAAHHS 3BEPTAIOTLCS 3 MPOXAHHAM Nepe-
BipUTH ocnoptosaHi nonoxerHs 3akoHy Ne 2453 ta Kogekcy Ha BignosigHicTs okpe-
MUM MonoxeHHsM ctaten 22, 24, 55, 64 Konctutyuii Ykpainm.

3a npunmcamu nyHkTy 8 yactuHu Tpetboi craTTi 129 KonctuTyuii Ykpainu gonyc-
KQETbC BCTAHOBJIEHHS 30KOHOM BWMAAKIB, B SIKMX anensuiMHe Ta KacauiiMHe ockap-
XEHHs pilueHHs cyay He nepepbadeno. [pasose perymosanHa 3akonom Ne 2453
Ta Kopekcom nuTaHb MigcymHOCTI OKPEMMX KATEropid aamiHICTPATMBHMX CnpaB
BIANOBIAHO 1O 3A3HAYEHOIO KOHCTUTYLIMHOIO NPUNUCY TAPAHTYE LOTPUMAHHS NPAB i
cBobof rpOMafsiH, sIki PeanisyioTs iX B QAMIHICTOATUBHOMY CYAOYMHCTBI.

3 oAy HA Le BCTOHOBNIEHHS 30KOHOM MiACYAHOCTI OKPEMMX KaTeropii cnpas Bu-
LOMY QAMIHICTPATMBHOMY cymy YKPAiHM fK Cyoy NepLuoi iHCTaHUT, anensuimHum
QOMIHICTPATMBHMM CYLAM SK CYAAM NepLUOT iIHCTaHLiT Ta Buuiomy agmiHictpatnsHomy
cyny YkpaiHu sk cymy anenauifiHoi iHCTaHLUIT rapaHTye NPABO HA CYAOBMM 3AXMUCT TA HE
OBMEXYE MOTO, HE 3BYXKYE 3MICTY Ta 06CATY BXE 3AKPIMIEHMX 30KOHOM NMPAB TA CBO-
6o[, He NOPYLLYE PIBHOCTI IPOMOAAH NEPEL, 30KOHOM.

Orxe, ocnoptosaHi nonoxerHs 3akoHy Ne 2453 ta Kopekcy He cynepedats no-
noxeHHsam craten 22, 24, 55, 64 Konctutyuii Yrpainu.

6. AsTopu knonotaHHs — 49 HapopHux aenyTatis YKpaiHM — CTBEPAXYIOTh, LLIO
MONOXEHHs 4YaCTHHM ueTeepToi cTaTTi 18, yacTuH nepwoi, apyroi, woctoi ctarti 1717,
yactunm nepuwoi cratti 180 Kopekcy cynepeuats yacturi apyrint ctatti 125 Koneru-
Tyuii Ykpainm.

OcHosHum 3akoHom Ykpainm sctanosneHo, wo Bepxosruit Cya Ykpainm € Harem-
MM CYZIOBMM OPFOHOM Y CMCTEMI CYAiB 3QranbHOT IOPUCAMKLIT (YacTMHa ppyra craT-
i 125); 10ro NOBHOBAXEHHS K HAMBULLOTO CYAOBOrO OPraHy B CMCTEMI CYAiB 3Arasib-
HOT IOPMCOMKLIT BU3HAYAIOTLCA 3aKOHOAABLEM (MyHKT 14 yactuHu nepwoi cratti 92).

3rigHo i3 3akoHom Ne 2453 BepxosHuit Cyn YKpaiHu NOBHOBAXHMMA, 30KPEMA,
nepernsaaT CNpasu 3 NiGCTAB HEOAHAKOBOTO 30CTOCYBAHHSA CyAAMM (CyLOM) Kaca-
WiMHOT IHCTOHLT OAHIET | TiEN X HOPMKM MATEPIANBHOrO NPABA Y NOAIGHKX NPABOBIAHO-
CMHAX TA Yy PA3i BCTOHOBNEHHSA MIXXHAPOAHOIO CYAOBOK YCTAHOBOIO, IOPUCAMKLIA SKOT
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BM3HAHA YKPAiHOWO, nopyLlueHHs YKPAiHOK MiXHAPOaHMX 3060B’93aHbL MPU BMPI-
WweHHi cnpasu cynom (nyHktn 1, 2 yactuHn gpyroi cratTi 38).

AHonisyrqu OCMOPIOBAHI NONOXEHHS Kon,eKcy HO NPEepMET iX BiANOBIAHOCTI YaC-
TvHi ppyrivt cratti 125 Kowcturyuii Ykpainu, Koncturyuiiiuin Cya Ykpainm pifwos
BMCHOBKY, LLLO BCTOHOBMIEHHS 3AQKOHOAOBLIEM OKPEMWX KATEropin AAMIHICTPATUBHMX
CMPAB, B IKMX AMENsLiiHE Ta KACAUIMHE OCKAPXEHHS PiLUEHHS Cyay He nepenbayeHo,
He nosbaense BepxosHumit Cya YkpaiHu cTaTyCy HOMBULLOIO CyiOBOrO OPraHy B CUC-
TEMI CYAiB 3AranbHOT IOPUCAMKLIT.

Orxe, ocnoptosaHi nonoxerHst Kogekcy He cynepedats yactuni gpyrin ctatti 125
OcHosHoro 3akoHy Ykpainu.

7. BignosigHo no 3akony Ykpainu «Mpo Konctutyuintuit Cyn YkpaiHu» y KOHCTU-
TYLIMHOMY MOACHHI MOE 3A3HAYATUCS NPABOBE OBIPYHTYBAHHS TBEPLKEHD LLLOAO He-
KOHCTUTYLIIMHOCTI MPABOBOrO AKTA ABO MOrO OKPEMMX MOMOXEHb (MYHKT 4 4aCTMHM
apyroi cratTi 39); npeametom posmsaay 8 KoHctutyuinnomy Cyai Ykpainu moxe 6yTw
KOHCTUTYLIMHE NOAAHHS, B SKOMY BUKNAAAIOTLCH APrYMEHTU | CTBEPLXKYETLCA NPO He-
KOHCTUTYLIMHICTb 30KOHIB, iHWMX npasosux akTie BepxosHoi Pagu Ykpainu, akTis
Mpesnaenta Ykpainum, aktis Kabinety Minictpis Ykpainu, npasoswux akTis BepxosHoi
Paan AsToHomHoi Pecny6niku Kpum (wactuna nepwa crari 71).

Cy6’ektvt NpaBa HA KOHCTUTYLINMHE nogarHs — 49 Ta 54 HapogHmx genytaris Yk-
PAiHM — NOPYLUYIOTb MUTAHHS LLOAO HEKOHCTUTYLIMHOCTI YOCTMH TPETbOI, YETBEPTOI,
n'stoi cratti 171" Kogekcy, ski CTOCYIOTbCS MPOLECYAnbHUX ACTEKTIB po3rnany Buiym
QOMIHICTPOTMBHMM CyaOoM YKPQiHKM sIK CYLOM MepLuoi iHCTOHLUIT OKPEeMUX KATeropin
CNpAaB, OAHAK HE HOBOATL MPABOBOIO OBIPYHTYBAHHA ix HesianosigHocTi KoHcTuTyuii
Ykpainu.

BkasaHe € nincTasoo 419 NPUNUHEHHR KOHCTUTYLIMHOTO NPOBALXEHHS Y CNPABI B
Uirt yacTuHi 3rigHo 3 nyHktom 2 craTti 45 3akony Ykpainm «[po KoncturyuinHmnin Cyn
YKpaiHW» — HEBIANOBIAHICTb KOHCTUTYLIMHUX NOAAHL BUMOram, nepeadbauerm Kow-
ctutyuieio Ykpainm, 3akoHom Ykpainm «[1po Koncturyuininmin Cyn Ykpainmy.

Bpaxosytouun BuknageHe ta kepytoumcs crattamu 147, 150, 153 Konctutyuii Ypai-
Hu, ctattamm 39, 40, 45, 51, 61, 63, 65, 67, 69, 73 3axkony Ykpainu «[po Konctu-
TyuirtHmit Cypn Ykpainmy, nyHktom 1 8 51 Pernamenty Konctutyuinnoro Cyay Ykpainu,
Koncturyuinmit Cya Ykpainu

BUMPIilUIMB:

1. Busnatu Takmmm, wo signosigatots KoHctutyuii Ykpainm (€ KoHCTUTYUIMHUMM),
NOMOXEHHS:

— YyactuHu yetsepToi ctaTTi 18, yacTuH nepuwoi, Apyroi, woctoi crarti 1717, uac-
THm nepwoi ctatti 180 Kopekcy agmiHicTpaTtmeHoro cynounHcTsa YKpAiHM CTOCOB-
HO migcyaHocTi Buwomy agmiHictpaTueHomy cyay YKpQiHu sk Cyay nepLioi iHCTaHLi
CNpPaB NPO AOCTPOKOBE MPUMUHEHHS MOBHOBAXEHL HAOPOAHOrO AenyTaTd YKPAiHu B
PA3i HEBUKOHAHHS HUM BMMOT LLLOAO HECYMICHOCTI, O TAOKOX CMPAOB LWOJO OCKAPXEH-
HS QKTiB, Al um BespiansHocTi Bepxosroi Paamn Ykpainu, MNpesuaenta Ykpainm, Buuoi
paau toctuuii, Buuoi keanidikauiiHoi komicii cyaais Ykpainm;
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— yactuHun nepuwoi cratti 89 3akony Ykpainm «[po cymoycTpiit i ctaTtyc cynais»
gin 7 nunHs 2010 poky Ne 2453-VI crocosHo nigcyaHocTi Buwomy agminictpatmeHo-
My cydy YKpaiHu aK Cyfy nepLuoi iHCTOHLIT CNPaB LWOJAO OCKAPXEHHS pilleHHs Buwoi
KBaMidiKAUIMHOT KOMICiT cyaniB YKpQiHM MPO MPUTArHEHHS 0O AMCUMMNIHAPHOI
BiANOBIAANBHOCTI CYyAAI MICLLEBOTO YW ANENALIMHOTO Cyay;

— yactuH apyroi, woctoi cratti 183" Kogekcy aamiHICTpPATUBHOTO CYAOUYMHCTBA
YKpaiHu CTOCOBHO NiACYAHOCTI AnensauifHOMY QAMIHICTOATUBHOMY Cymy sk Cymy nep-
Wwoi iHCTaHuii Ta Buwomy agmiHictpatueHoMy cymy YkpQiHu sk cymy anensiuidHol
IHCTAHLIT CNPAB MPO NPUMYCOBE BIYYXEHHS 3EMENbHOT AINAHKM, iHWMX 0B’ EKTiB Hepy-
XOMOTO MAMHQ, WO HA Hill PO3MILLEHI, 3 MOTUBIB CyCMiNbHOT HeobOXxigHOoCTI.

2. MNPUAMHUTM KOHCTUTYLIMHE NPOBAMXEHHS Y CNPABI B YQCTMHI NEPEBIPKM HA Bif-
nosigHicte KoHctuTyuii Ykpainu yactun TpeTboi, yetseptoi, n'stoi ctatti 171" Kogek-
Cy QAMIHICTPATMBHOIO CyfOUMHCTBA YKPAiHM HA migcTasi nyHkTy 2 cratTi 45 3akoHy
Ykpainn «[po Konctutyuitimin Cyn YkpQinu» — HEBIgNOBIAHICTb KOHCTUTYLiMHMX
NOAAHb Y Ui YACTUHI BUMOTaMm, nepeabauernm KoHctutyuieto Ykpainm, 3akoHom Yk-
painmn «[po Koncturyuintuin Cya Ykpainms.

3. Piwenns Koncturyuitnoro Cyay YkpaiHu € 0608’ A3KOBMM A0 BUKOHAHHS HA Te-
puTOopIi YKPATHM, OCTATOUYHUM i HE MOXe BYTU OCKapXeHe.

Piwenns Koncturyuinnoro Cyay Ykpainu nignarae onybnikysaHHio y «Bichmky Kow-
cutyuinHoro Cyay YKpainuy» Ta B iHWWX obilifHKX BUAAHHAX YKPATHM.

KOHCTUTYUIMHWIM CY[, YKPAIHM

® Summary to the Decision of the Constitutional Court of Ukraine dated August
29,2012 No. 16-rp/2012 in the case upon the constitutional petitions of 49 People’s
Deputies of Ukraine concerning conformity to the Constitution (constitutionality) of the
provisions of Articles 18.4, 171', Article 180.1 of the Code of Administrative
Proceedings, 50 People’s Deputies of Ukraine concerning conformity to the Consti-
tution (constitutionality] of the provisions of Articles 18.4, 171'.2, 171'.3, 1715,
183'.2, 183'.6 of the Code of Administrative Proceedings and 54 People’s Deputies
of Ukraine concerning conformity to the Constitution (constitutionality) of the provi-
sions of Article 89.1 of the Law «On Judicial System and Status of Judges», Articles
18.4, 171" of the Code of Administrative Proceedings (case on jurisdiction of some
categories of administrative cases)

Subjects of the right to constitutional petition argue that the provisions of
Articles 18.4, 1711, 171'.2,171'.6, 180.1, 183".2, 183".6 of the Code of Admini-
strative Proceedings (hereinafter referred to as «the Code») which provide cases in
which appellate or cassational challenge of court decision is not envisaged con-
travene Articles 22.2, 22.3, 24.1, 24.2, 55.1, 55.2, 64.2, 129.3.8 of the
Constitution.
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One of the main fundamentals of justice is ensuring appellate and cassational
challenge of a court decision except in cases provided by law (Article 129.3.8 of the
Constitution). It is seen from the content of this provision that the law establishes such
order of consideration of judicial cases by courts of general jurisdiction which pro-
vides appellate and cassational challenge of a court decision except in cases estab-
lished by the legislator by means of definition of certain categories of cases in which
such challenge of a court decision is not envisaged.

Article 129.3.8 of the Constitution does not hold specific requirements concerning
establishment by law of cases which do not envisage appellate and cassational chal-
lenge of a decision of court of general jurisdiction. The Constitutional Court deems
that in this case in order to provide human and citizens’ rights and freedoms legisla-
tive regulation of mentioned issues shall conform to requirements of the Fundamental
Law, first of all the principle of the rule of law.

Subjects of the right to constitutional petition appeal regarding non-conformity to
the Constitution (Article 129.3.8) of the disputed provisions of the Law «On Judicial
System and Status of Judges» dated July 7, 2010 No. 2453-VI (hereinafter referred
to as «the Law No. 2453») and the Code according to which the High Administrative
Court of Ukraine as a court of first instance considers in particular cases on acts,
deeds and omissions of the Verkhovna Rada of Ukraine, the President of Ukraine,
the High Council of Justice, the High Qualification Commission of Judges of
Ukraine, as well as cases concerning pre-term authority termination of the People’s
Deputy of Ukraine in case of his/her failure to meet requirements concerning incom-
patibility.

Legal forms of realisation of authority of the Verkhovna Rada of Ukraine, the
President of Ukraine, the High Council of Justice, the High Qualification Commission
of Judges of Ukraine have an important meaning for state and society, concern rights
and freedoms of citizens, formation and functioning of judicial corps.

According to the Constitution, requirements concerning incompatibility of the
deputy’s mandate with other types of activity are established by law (Article 78.3); in
case of his or her failure to fulfill requirement concerning incompatibility of the
deputy’s mandate powers of a People’s Deputy of Ukraine shall be terminated ear-
lier by a court decision (Article 81.4).

The Constitutional Court deems that the legislative regulation of jurisdiction of
some categories of administrative cases defined by the disputed provisions of the
Law No. 2453 and the Code provides preconditions for impartial execution of justice
by the High Administrative Court of Ukraine as a court of first instance within a rea-
sonable term, secures guarantees of fair judicial consideration of a case and estab-
lishes an order for a court to adopt a grounded and lawful decision.

Thus, the disputed provisions of the Law No. 2453 and the Code concerning juris-
diction of the mentioned categories of administrative cases do not contravene the
provisions of Articles 8.1, 129.3.8 of the Constitution.

Subject of the right to constitutional petition — 50 People’s Deputies of Ukraine —
states non-conformity of Articles 183'.2, 183'.6 of the Code to Article 129.3.8 of the
Constitution concerning jurisdiction of cases on compulsory alienation of land, other
objects of real estate which are located on it from its owner proceeding from social

35



BicHnk Korctutyuivinoro Cyay Ykpainm

Ne 5/2012

interests to appellate administrative courts as courts of first instance and the High
Administrative Court of Ukraine as the court of the appellate instance.

The Constitutional Court proceeds from the fact that according to Article 129.3.8
of the Constitution a law may define certain categories of administrative cases which
do not envisage cassational challenge of a court decision.

Thus, legislative provisions concerning jurisdiction of the mentioned category of
administrative cases to appellate administrative courts as courts of first instance and
the High Administrative Court of Ukraine as the court of the appellate instance do not
contravene Articles 8.1, 129.3.8 of the Constitution.

Subijects of the right to constitutional petition address with an appeal to examine
the disputed provisions of the Law No. 2453 and the Code concerning their con-
formity to the provisions of Articles 22, 24, 55, 64 of the Constitution.

Pursuant to Article 129.3.8 of the Constitution establishment of cases by law in
which appellate and cassational challenge of a court decision is not envisaged shall
be allowed. Legal regulation of jurisdiction of some categories of administrative
cases by the Law No. 2453 and the Code according to the mentioned constitutional
provision guarantees adherence to rights and freedoms of citizens which are realised
in administrative justice.

With regard to this, establishment of jurisdiction of some categories of cases to
the High Administrative Court of Ukraine as the court of the first instance, appellate
administrative courts as courts of first instance and the High Administrative Court of
Ukraine as the court of the appellate instance by law guarantees the right to judicial
protection and does not restrict it, does not restrict its meaning and scope of rights
and freedoms secured by law, and does not violate equality of citizens before law.

The authors of the appeal — 49 People’s Deputies of Ukraine — argue that the
provisions of Articles 18.4, 171'.1, 171'.2, 1716, 180.1 of the Code contravene
Article 125.2 of the Constitution.

The Fundamental Law provides that the Supreme Court of Ukraine is the highest
judicial body in the system of courts of general jurisdiction (Article 125.2); its authori-
ty as the highest judicial body in the system of court of general jurisdiction is deter-
mined by legislator (Article 92.1.14).

In analysing the disputed provisions of the Code concerning their conformity to
Article 125.2 of the Constitution, the Constitutional Court came to the conclusion that
establishment of some categories of administrative cases which do not envisage
appellate and cassational challenge of a court decision by legislator does not
deprive the Supreme Court of Ukraine of status of the highest judicial body in the sys-
tem of courts of general jurisdiction.

Therefore, the disputed provisions of the Code do not contravene Article 125.2 of
the Fundamental Law.

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming to the Constitution (constitutional) the provisions of:

— Articles 184, 171'.1, 171'.2, 171'.6, 180.1 of the Code of Administrative
Proceedings concerning jurisdiction of cases on pre-term authority termination of
People’s Deputy of Ukraine in case of his or her failure to meet requirements regard-
ing incompatibility, as well as cases on appeal of acts, deeds or omissions of the
Verkhovna Rada of Ukraine, the President of Ukraine, the High Council of Justice, the
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High Quadlification Commission of Judges of Ukraine to the High Administrative
Court of Ukraine as the court of the first instance;

— Article 89.1 of the Law «On Judicial System and Status of Judges» dated July 7,
2010 No. 2453-VI concerning jurisdiction of cases concerning appeal of decision of
the High Qualification Commission of Judges of Ukraine on bringing a judge of local
court or court of appeal to disciplinary liability to the High Administrative Court of
Ukraine as the court of the first instance;

— Articles 1831.2, 1831.6 of the Code of Administrative Proceedings concerning
jurisdiction of cases on compulsory alienation of land, other objects of real estate
which are located on it proceeding from social interests to appellate administrative
court as court of first instance and the High Administrative Court of Ukraine as the
court of the first instance.

2. To terminate the constitutional proceedings in the case in part of examination
of conformity to the Constitution of Articles 1711.3, 1711.4, 1711.5 of the Code of
Administrative Proceedings on the grounds of Article 45.2 of the Law «On the
Constitutional Court of Ukraine» — failure of the constitutional petition in this part to
meet requirements envisaged by the Constitution and the Law «On the Constitutional
Court of Ukraine».

OKPEMA AAYMKA

cyani Konctmryuinnoro Cyay Ykpainn Mapkyw M. A.
crocosHo Piwenns Konctutyuiitoro Cyay Ykpainm
Yy CMpaBi 30 KOHCTUTYLIMHUMM nopaHHsMU 49 HapogHux genyTaTis YkpaiHu
wonao BignosigHocTi KoHCTUTywii YKpaiHK (KOHCTUTYLIMHOCTI) nonoxeHb
yacTuhm vetseproi crarti 18, crarri 171", yactmhm nepuwoi crarri 180
Kopekcy apminictpaTtusHoro cynounHctea Ykpainm, SO HapomHux genyTaris
Ykpainm wono signosigHocTi KoHeTuTywji Ykpaiku (KOHCTMTyu,ilZHOCTi)
MONOXeHb YACTUHK YeTBepToi cTaTTi 18, YacTuH Apyroi, TpeTboi, n'sToi
crarti 171", wactmu gpyroi, woctoi cratri 183" Kogekcy apmiHictpatusHoro
cynoumnHctea Ykpainun ta 54 HapoaHux genytartie YKpaiHu
wono signosigHocTi Konetutyuii Ykpaim (koHcTutyuiHocTi)
nonoxeHb 4actvuu nepiuoi crarti 89 3akoHy Ykpainu
«[Tpo cymoycrpii i ctatyc cyagiss, YactmHu yeTBepToi ctarTi 18,
crarti 171" Kopekcy apMiHiCTpATUBHOTO CyaouMHCTBA YKPAiHU
(cnpasa npo nigcyaHicTs OKPeMMX KaTeropiit aaMIHICTpATUBHMX cnpas)

Ha niagcrasi cratti 64 3akony Ykpainm «[po Koncturyuininmit Cya Ykpainu» suc-
noBoK okpemy aymky ctocosHo PiwenHna Kowctutyuithoro Cyay Ykpainm sig
29 cepnna 2012 poky Ne 16-pn/2012 (nani — Piwenns).
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Koncturyuinmin Cyn Ykpainn BU3HOB TakmMmK, Wo signosigaoTs KoHctutyuii Yk-
PAiHK (€ KOHCTUTYLIMHUMM), MOMOXEHHS:

— YACTUHK YeTBepTOi CcTaTTi 18, YacTuH nepLoi, apyroi, wocrtoi ctatti 171, yac-
THm nepwoi craTTi 180 Kopekcy agmiHicTpatneHoro cygoumHcTsa YkpdiHM cTocos-
HO nigcyaHocTi Buiiomy agmiHicTpaTueHomy cyny YKpQiHu sk cyoy nepLuoi iHCTaHLji
CNPAB NPO AOCTPOKOBE MPUMMHEHHS MOBHOBAXEHb HAPOAHOTO AenyTaTa YKPAiHu B
PA3i HEBUKOHAHHS HUM BMMOT LLLOJO HECYMICHOCTI, O TOKOX CAPAOB WOAO OCKAPXKEH-
Hs QkTiB, AiM um BesaisnbHocTi Bepxosroi Paam Ykpainu, Mpesupenta Ykpainm, Buwioi
paau toctuuii, Buuoi keanidikauiiHoi komicii cyaais Ykpainm;

— yacTuuu nepwoi cratTi 89 3akoHy Ykpainm «[po cymoycTpiit i ctaTtyc cyanis»
gin 7 nunHa 2010 poky Ne 2453-VI crocosHo nigcyaHocTi Buuiomy agminictpatmeHo-
My cyay YKpaiHu sK cyoy nepLuoi iHCTaHUiT CNpaB WOA0 OCKAPXEHH: pilleHHs Buuoi
kBanidikauiMHoi Komicii cynmis YKpaiHM Npo MPWTArHEHHs LO AMCUMMANIHAPHOIT
BIZNOBIAANBHOCTI CYyAAI MICLLEBOTrO YW ANENALIMHOIO Cyay;

— yactuH gpyroi, woctoi cratti 183" Kogekcy aamiHiCTpATUBHOTO CyAOUYMHCTBA
YKpaiHM CTOCOBHO MiACYAHOCTI AnensuiMHOMY AAMIHICTPATUBHOMY Cydy fK CyLy nep-
WOl iHCTaHUii Ta Buwomy agmiHictpatueHoMy cymy YKpQiHM sk cymy QnensuidHoi
IHCTQHUIT CMPaB NPO MPUMYCOBE BifiUYXXEHHS 3EMENbHOT AINAHKM, IHLWKMX 06 eKTiB Hepy-
XOMOTO MAMHQ, WO HA Hik PO3MILLLEH], 3 MOTUBIB CyCMiNbHOT HEOBXIAHOCTI.

Beaxxato, Wo nonoxeHHs nyHKTy 1 pe3ontoTUBHOT YaCTMHM PilueHHs He aictany Ha-
NEXHOrO NPABOBOrO OBIPYHTYBAHHS B MOTMBYBASbHIM 4ACTMHI Piwienns. BucHoskuy,
HOBeLEHI B 303HAYEHOMY MYHKTI, BBOXKAIO CMIPHUMMK 3 TAKMUX MiACTAB:

1. Y posgaini | KoHctutyuii Ykpainm 3akpinneHo OCHOBHI 3aCaam, 3rifHO 3 SKUMM,
30kpema, YKpaiHa € EMOKPATUHYHOK, COLICBHOK, MPABOBOKO AEePXABOI; MOAMHA,
il XUTTA | 300POB’A, YeCTb i TAHICTb, HEAOTOPKAHHICTD i He3neka BU3HAKOTHCH B
YKpQiHi HOMBULLOIO COLIANBHOKO LIHHICTIO; MPABA i CBOOOAM MIOAMHM TA X TAPAHTIT
BM3HAUYAIOTb 3MICT | CNPAMOBQOHICTb AiaNbHOCTI AEPXXABM, LEPXKABA BIANOBIAAE Nepen
NIOAMHOIO 30 CBOIO HiNbHICTb; YTBEPAXKEHHS | 3a06e3neyeHHs npas. i cBobOg, NOANHM
€ rONoBHUM 0H6OB I3KOM LEPXABM; OPraHM 3AKOHOAABYOI, BUKOHABYOI TA CyAOBOI
BNOAM 3AIMCHIOIOT CBOT MOBHOBAXEHHS y BCTaHOBREHUX KoHcTuTyuieto Ykpainm me-
XOX i BiINOBIAHO A0 30KOHIB YKPAiHK; B YKPAiHI BUSHAETLCS | [Ii€ MPUHLMIT BEPXOBEH-
ctea npasa; KoHctuTyuis YKpaiHM MA€E HOMBULLY IOPUAMYHY CUIY; 3AKOHW TA iHLUI
HOPMATUBHO-NPABOBI OKTU MPMIMAIOTLC HA OoCcHOBI KoHCTUTYLIT YKPATHM | NOBUHHI
Bignosigatw ith; Hopmu KoHctuTyuii YkpaiHm € HopMamm Npamoi 4ii; 3BepHEHHS O Cy-
AY LN 30XMCTY KOHCTUTYLIMHMX NPAB i cBOHOA NOAMHM | rpoMaasHHa Gesnocepes-
HbO Ha nigctasi KoHctutyuii Ykpainm rapantyetsca (cratri 1, 3, wactuHa apyra
crarTi 6, ctaTTa 8).

B OcHosHomy 3akoHi YkpaiHu BM3HAYeHO, WO Npasa i cBoboaM MOAUHU €
HEBIAYYXYBAHMMM TA HEMOPYLUHUMM; KOHCTUTYUIMHI MPABA i CBOBOAU FAPAHTYIOTHCS i
HE MOXYTb BYTH CKOCOBAHI (L€ CTOCYETLCS | KOHCTUTYLIMHOrO NPABA HA CYAOBMI 3Q-
XWCT, CKNOLOBOIO KOO € MPABO HA OCKAPXEHHS PILLEHb CYAy); NPW NPUIHATTI HOBKX
30KOHIB 060 BHECEHHI 3MIH 0 YMHHUX 30KOHIB HE NOMYCKAETLCSH 3BYXEHHS 3MICTY Ta
obcAry icHyounx npas i ceobog (cratts 21, yactunm apyra, Tpets cratTi 22). Cnig Ha-
FONOCUTH, LLIO HABITb NPU BHECEHH 3MiH 10 KOHCTUTYLIT YKpATHM He 4ONyCKAeTbCs 3BY-
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XEeHHsl 3MicTy Ta obcary icHytoumx npae. OcHoBHMI 3akoH YkpaiHm He moxe ByTu
3MIHEHMI, AKLLO 3MIHU NepeabayaioTh CKAOCYBAHHS Yu OBMEXeHHs Npas i cBOOOA Mo-
AVHW | rpoMaasHuHa (dactuHa nepwa cratti 157 Konctutyuii Ykpainm).

OB6rpyHTOBYIOUM KOHCTUTYUIMHICTL 3MiH CTOCOBHO MPOLELypPH IHCTAHUIMHOMO OC-
KOP>XEHHS CYAOBMX PillE€Hb, MOCTAHOBIEHMX Y HOBEAEHI M KATEropii aMiHICTPATUBHMX
cnpas, KonctutyuiHmin Cyn Ykpainu noknas 8 ocHoBy PilleHHs nonoxeHHs nyHkTy 8
yactueu tpetboi cratti 129 Konctutyuii Ykpainu, 30 skum 3abesnedyetscs ane-
nAUiMHEe TA KACALiMHE OCKAPXEHHS PILLEHHA Cyay, KPiM BMNOAKIB, BCTOHOBNEHMX 30~
KOHOM, 0fHOK 3p0ObMB Ue 6es CUCTEMHOI OLIHKM B3QEMO3B 3Ky 303HAYEHOTO MOsMOo-
XeHHs 3 iHwumKu npunucamu OcHosHoro 3akoHy Ykpainu, sokpema posginamu |, 1,
XOUQ CaME BOHM € HA3NCOM, 3 SIKMM Y3rOLKYIOTbCS iHLWI po3ainu KoHctutyuii Ykpainm.

Kogmekcom apminictpatusHoro cynounHcTsa Ykpainu (nani — Kogekc) y penaxuii sig
6 nunna 2005 poky Gyno BCTOHOBAEHO OBMEXEHHs MPABA HA AnenauiiHe Ta Ka-
CALiHE OCKAPXEHHS! LLIOLIO OKPEMOT KaTeropii cnpas, Nos a3aHUx 3 Bubopamm i pede-
PEeHAYMOMM (3 OMIsay HA LWBMAKOMAMHHICTL BUOOPYOro npouecy). 3a 3smicTom nono-
xeHb Kopekcy BkasaHe NpaBo Ha anenauiinHe i KacauiiHe oCkapXeHHs Byno 3syxeHe
BMKITIOYHO LLIOLO NONITUYHKUX NPAB rPOMAAsH YKPAiHKM HO yuacTs y npoueci opmyBaH-
HSl OPraHiB AEPXABHOI BIAAM, KM OBMEXEHMIM 30KOHOM Yy 4ACi CTPOKAMM BUOOPYOTO
nepiogy. Omxe, B8 nonepennin pepakuii Kogekcy He micTunocs obmexeHb Npaea Ha
anensuiiHe Ta KACauiitHe OCKAPXEHH: OCMOPIOBAHMX Y PilleHHi NpaBOBIAHOCHH.

Y MOTMBYBQIbHIM YaCTuHi PilleHHs CTBEPAXYETHCS, WO BMXOASUM 3i 3MICTY nosno-
XeHb NyHKTY 8 yactuHm TpeTboi cTaTTi 129 Konctutyuii YkpaiHW TpbOXiHCTAHUMHICTb
€ OCHOBHOIO 30CAAOI0 CYAOYMHCTBA B YKPQiHI, KPIM BMMQAKIB, BCTAHOBMIEHMX 3QAKO-
HOM. Y CUCTEMHOMY 3B’A3KYy 3 MOMOXEHHIMMU NyHKTY 14 yactuHu nepwoi craTti 92
Konctutyuii Ykpainum ue caiguntb npo e, wo 8 OcHosHOMy 3akoHi YkpaiHu 3akpinne-
HO BMKIIOYHE MPABO 30KOHOAOBLSA BM3HAYATM BUMALKM OLHO- ab0o [BOIHCTAHLMHOT
npouenypu po3srsgy OKpemux kateropii cnpas, a omke, BepxosHa Pana Ykpainu
MQE MPABO 30KOHOM 3MIHIOBATM PAHiLLE BCTAHOBEHY NPOLEefypy CYAOUYMHCTBA.

OpHak Taka KOHLENLA HEe € NEePEeKOHIMBOIO, OCKIbkM BKA3aHe npaso BepxosHoi
Panu Ykpainu He abcomoTHe — BOHO perynioetbes nonoxeHHammn Koncturyuii Ykpai-
HM, K BU3HAYQIOTb ODCATM il MOXIIMBOT NOBERIHKM (3n,i131CH|oe NMOBHOBOXEHHS Y MEXAX,
scraroenennx OcHosHM 3akoHoM Ykpainu). IHwe sinkpusae Bepxosnin Paai Ykpai-
HU LLASX 1115 HEXTYBAHHS iIMNEPATUBHKUMM Npunucamu ctateit 1, 3, 6, 8, 19, yactuH apy-
roi, Tpetboi crartti 22, cratti 55, yactmru nepwoi crarti 157 Koncturywii Ykpainu To-
WO, O OTXE, Befe A0 MOPYLUEHHSs, 3BYXEHHS Y4 CKACYBAHHS Oyab-kumx 3AKPINIeHmx
paniwe KoHctutyuieio YKpaiHM 4M BCTAOHOBAEHUX 30KOHOM MPAB JIIOAMHKM, 30KPEMA
npasa Ha cynosui 3axuct. Koncturyuintimin Cyn Ykpainm y Piwenni gig 11 rpyaHs
2007 poxy Ne 11-pn/2007 3azHaums: «Peanisauieio npasa 0cobu Ha CyaoBwmit 30XMCT
€ MOXIUBICTb OCKAPXEHHS CYLOBMX PilleHb Y CyAax anensuiMHoi Ta KACAUMHOI
iHCTaHUiN. [1epernag cynoBumx pilleHs B anenauitHomy Ta KACALIMHOMY NOPSIAKY rapaH-
Ty€ BIHOBNEHHS MOPYLUEHMX MPAB i OXOPOHIOBAHMX 3AKOHOM IHTEPECIB MOAMHM i
rpomapaHuHay (ab3au TpeTin nignyHkTy 3.1 nyHkTy 3 MOTMBYBASBHOT HACTHHM).

3rigHo 3 npasosoto nosuuiero KoHctutyuiHoro Cyny YKpaiHu 3 UbOro mUTAHHS,
BMKIIQAEHOIO HUM Y HU3LL pPilieHb, OBMEXEHHAM KOHCTUTYLIMHOIO NPAaBA IPOMAfAH HQ
CYLOBMWM 30XUCT € BIAMOBA CYLY Y NPUUHATTI AnensuimH1X T KACALIMHMUX CKApPT, SKLLO
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rPOMOAAHM BBAXKAIOTh, LLO iX MPABA TA 30KOHHI iHTEPECH MOPYLUEHO, OCKINbKA Le €
BIIMOBOIO Y MPABOCYAAI B3ArAsi, YUM MOPYLLYETLCA BAACHE CYTHICTb UbOro npasa. o
TOrO X BKA3aHe 0bMexeHHs He Byae signosigath nyHkTy 1 cratTi 6 KoHseHuii npo 3a-
XMCT NPAB NoAMHKU Ta ocHosononoxHux ceobog 1950 poky (nani — Konsenuis), akwio
BOHO HE MAE NPABOMIPHOI METHM i AKLLO BIICYTHE NPOMOPLIMHE CMiBBIGHOLUEHHS MiX
BXUTUMM 30COBAMM T MOCTABAEHOK METO' . TOKMM YUHOM, BUSHAUYEHHS 30KOHOLOB-
LEM MOXIIMBOCTI TA MOPSAKY OCKAPXEHHS CYAOBMX PilleHb 3 OKPEeMWX KATEropim
CNpaB B ANenAuiMHOMY TA KACALIMHOMY NOPAAKY MAE 3LIMCHIOBATUCS 3 YPOXYBAHHSAM
npunucis ctaten 1, 3, 6, 8, 19, 55, 125, 129 Koncturyuii Ykpainn. BctanosnenHs 3a-
KOHOM OBMEXEHb LLLOO TAKOrO OCKAPXEHHS Nependbayae [OTPUMAHHS BUMOT MPUH-
UMMy BEPXOBEHCTBA NPABA, TOBTO MAE BIAOYBATUCH 30 YMOB HEMOPYLWHOCTI CAMOT
CyTi MPOBA HA CYAOBMI 30XMCT, CYCMiNbHOI HEOBXIAHOCTI TAKUX OBMEXEHb, X 00-
LiNbHOCTI TG MPOMOPLIMHOCTI METI, 1Ky BOHW NePECHiaYIOTh.

CTOCOBHO 3B'93KY MiX MOSIOXEHHAMM YACTMH NepLLOT, apyroi ctaTti 55, crarti 125
Ta nyHkTy 8 Yactunu Tpetboi cTaTTi 129 OcHosHoro 3akoHy Ykpainm KoHcTUTywitHwmiA
Cyn Ykpainu B absaui nepwomy nignyHkTy 3.2 nyHkTy 3 MOTMBYBASIbHOT Y4OCTMHM
Piwenns sig 2 nuctonaga 2011 poky Ne 13-pn/2011 Haronocwe: «Peanizauieto npa-
BA OCOBOM HO CyJOBMM 30XMCT € MOXIIMBICTE OCKAPXEHHS CyAOBMX PilUEHb Y CyAaX
anensuiiHoi T KACAUiMHOT iIHCTaHuiM. [epernsa cynoBmx pilueHb B anensuifHomMy Ta
KQCAUIMHOMY NOPSAAKY TAPOHTYE BIZHOBAEHHS MOPYLUEHMX NPAB i OXOPOHIOBAHMX 30-
KOHOM iHTEPECIB MOANHM | TPOMALAHUHAOY.

3acoam CyaouMHCTBA, 3aKpinneHi B nyHkTi 8 yactuHu TpeTboi ctatti 129 KoncTtu-
Tyuii YKpQiHM, € KOHCTUTYLIMHUMM TAPAHTIAMM NMPABA HA CYLOBMI 3QXUCT, 30KPEMA
LWAAXOM 300€e3nedeHHs NepeBipkM CyAOBKX PILLEHb B ANENALIMHOMY TA KACALIMHOMY
NOPSAKY, KPIM BMMQMKIB, BCTAHOBEHUX 30KOHOM. HaBepeHe ysromxyerbcs 3 €Bpo-
NENCbKMMM CTAHOOPTAMM, 30KpEMa nepebyBaE B PAMKAX MPABA HA CMPABEMIMBUIA
cynosuit posrmsa, nepepbayeroro cratreto 6 KoHseHuii, amke 0608 13K0BOroO fOCTY-
ny nloanHK 0o apyroi (anensuis) abo Tpetboi iHcTaHuii (kacauis) KonseHuis He Buma-
rae. Tak, y cnpasi «Cokyperko i CtpuryH npotu Ykpainuy €sponencekunii cym 3 npas
noamHn 3a3Haums, Wwo «ctatts 6 KoHeeHuii He 3060B'A3ye AepXaB — y4dCHWMKIB
KoHeeHuii cteoproBatv anenauiiHi um kacauinHi cyam. OaHaK TaM, fie Taki Cyam icHy-
I0Tb, HEODXIAHO AOTPMMYBATUCL FAPAHTIM, BM3HAYEHMX y cTaTTi 6» (PiwenHs Bin
20 nvnna 2006 poky).

Orxe, y nyHkTi 8 yactuHm TpeTboi cratTi 129 Konctutyuii Ykpainu sakpinneHo oa-
HY 3 FQPQHTI NPABA HA CYAOBMI 30XMCT, NepeabayeHoro ii YaCTUHAMM NEepLLOHO,
apyroto ctatti 55. 3 uporo BUNAUBAE, WO Y paAsi, AKLLO NPABOBA HOPMA, KOHCTUTY M-
HICTb IKOT OCMOPIOETLCS, CTOCYETHCA 306€3MEeUeHHs NepPeBiPKM CYNOBMX PillEHb B ane-
NALIMHOMY TA KACALIMHOMY MOPSAKyY, TO ii Cnig okpemo NepeBipsaT HA BIANOBIAHICTb
ak NyHkTy 8 yactuHm Tpetsoi ctaTti 129, Tak i crartam 1, 3, 6, 8, 19, 21, 22,55, 125
Koncturyuii Ykpainu.

Buknanere nae nincrasm ssaxatu, wo Koncturyuintuit Cyn Ykpainm, cTeepmxyio-
un B PilueHHi npo KOHCTUTYLIMHICT BKa3aHux 3miH o Kogekcy, He 0OTpMMABCS npu-

' esyyk C. Cynoswit 3axuct npas noauHu: [Npaktuka €sponeiicbkoro Cyay 3 NpaB MOAMHU Y KOHTEKCTI
3axigHoi npasosoi noauuii. — K.: Pedbepar, 2007. — C. 267.
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nucis craten 1, 3, 6, 8, 19, 22, 55, 64, 125, 129 Konctutyuii Ykpainu, wo € susHa-
YANbHUMM Y CEPi FTAPAHTYBAHHS MPAB MIOAMHU. 3A3HAYEHMI BUCHOBOK Y3rOAXYETHCS
3 npasosoto nosuuieto Konctutyuintoro Cyay YKpaiHmM, 30 gKOK CNoci6 BUHUKHEHHS
30KOHOOBYMX 3MiIH MAE 3o6e3r|el4yBOTM nepen60quoHICTb 30KOHOLOBYOI MOMAITUKM
Ans Toro, wob y4yacHUKM MPABOBIAHOCMH «MAMM MOXIIMBICTb 30BOAYATH HACMIAKM
CBOIX fi1 i OYTM BMNEBHEHUMM Y CBOIX 30KOHHMUX OYIKYBAHHSX, WO HADYTE HUMKM HA
NiACTOBI YUHHOTO 3AKOHOAABYOIO NPABO, MOroO 3MICT Ta obcar byae HMMM peanisosa-
HO, TOBTO HOBYTE NPABO He MOXe ByTH CKAOCOBAHE, 3ByXeHe» (ab3al TpeTil nyHkTy 4
MoTuByBanbHOT YacTuHK Piwenns sig 11 xoetHa 2005 poky Ne 8-pn/2005).

Omxe, ocnoptoBaHuMM nonoxeHHammn Kogekcy mpaso Ha anensuiiHe Ta Ka-
CAUiMHE OCKAPXEHHS i3 BKA3AHOI KaTeropii cnpas Byno ckacoBaHe, YMmM 0BMEXeHO
MOXIMBOCTI B CYAOBOMY 30XMCTI FDOMOAAHAMM CBOIX MPAB Yy CNOPAXx i3 cyb’ekTom
BNOAHMX NOBHOBOXEHb. Hasepewre signosinae npasosiit nosuuii Koncturyuinnoro Cy-
oy YKpaiHu, 3a sKOK «3BYXEHHS 3MICTy Ta obcary npas i cBOBOA € ix OOMEXEHHSM.
Y TpOaMUiMHOMY PO3YMIHHI AiAfIbHOCTI BUSHAYQNbHUMM MOHATTAMM 3MICTY MPAB MOAM-
HW € YMOBM i 30COBMU, SIKi CTAHOBIATE MOXIMBOCTI NIOAMHU, HEOOXIAHI Ans 30A0BONEH-
HA noTpeb ii icHyBaHHA Ta po3suTky. O6Car Npas MOAMHM — Le X CyTHICHa BRac-
TUBICTb, BUPAXKEHA KiflbKICHUMM MOKA3HUKAMM MOXITUBOCTEN NIOANHM, AKi Bip,o6po>|<eHi
BIINOBIAHUMM NMPABAMM, IO HE € ONHOPIAHMMM | 3AraNbHUMM. 3AranbHOBUIHOAHMM €
NPABUNO, 3riHO 3 AKMM CYTHICTb 3MICTY OCHOBHOIO NMPABA B XOAHOMY PA3i HE MOXE
Oy nopyleHay (ab3au YeTeepTUit MianyHkTy 5.2 nyHKTy 5 MOTUBYBAMBHOT YOCTHHM
Piwerns sig 22 sepecHs 2005 poky Ne 5-pn/2005).

2. Cratreto 125 KoHctutyuii Ykpainm nepenbayeHo npuHumnm nobyaosu cynosoi
CUCTEMM, 30KPEMa TEePUTOPIANBHOCTI, cneuianisauii, iIHCTAHUIHOCTI. 3axmucT Npas,
csobop Ta iHTepecis diznyHmMx ocib y chepi nybniuHO-NPABOBMX BIAHOCKH Bif NOPY-
weHb 3 6oKy cyb’exTiB BNOAHMX MOBHOBAXEHb BU3HAYEHO AK HE3nocepeaHe 30BAAH-
HA QAMIHICTPATMBHOIO CyfOYMHCTBA (YacTuHa nepwa cratti 2 Kogekcy). Aaminictpa-
TMBHE CYAOYMHCTBO 4K CMeLiani3OBOHMM BUA, CYAOBOI AiSNbHOCTI CTANO MEXOHI3MOM
36iNbLIEHHA TAPAHTIM NOAMHM AN 30iMCHEHHS NPABA HA CYAOBMI 30XMCT Bifj NPOTH-
NPABHUX pilleHb, Ak uu 6e3misnbHOCTi cy6'€|<TiB BNOOHMX MOBHOBOXEHb. 30
QAMIHICTPOTUBHMM CYLOUYMHCTBOM, HQ BifMIHY Bif UMBINbHOIO CyLOYMHCTBA, npede-
peHUii MatoTb HapasaTucs noauti. Kogexcom Buumit agmidictpatnsrmin cyn Ykpainu
BM3HAYEHO 8K Cy[ NepLuoi, anensauiMHoi Ta KACAUIMHOT iHCTaHUT (CTOTTH 20), npw
LbOMY BCTOHOB/IEHO OBMEXEHHS HQ OCKAPXEHHS B AnenauiMHOMy Ta KACAUIMHOMY
NnopsaaKy OCKOPXYBOAHOT KATeropii cnpas.

3asHaueHe He yaropxyetscs 3 KoHcTUTyuieio YKpaiHm Ta MiXHAPOAHUMU QKTAMMU,
30KPEMA CTOCOBHO TOrO, LLO NPABOCYAAA 30 CBOEKD CYTTIO BUSHAETHCA TAKMM fiMLLE 30
YMOBM, SKLLO BIAMOBIAAE BUMOrAM CNPABELIMBOCTI | 3abe3neuye epekTMBHE NMOHOB-
NEHHA B NPABAX. 3AransHo0 aeknapauicilo npas moanHn 1948 poky nepepbayeHo,
O KOXHQ JIOAMHA MAE MPABO HAO ePEKTUBHE NMOHOBNEHHS B NMPABAX KOMNETEHTHUMM
HOLIOHANbHUMM CYAAMM Y BUMNAAKAX NMOPYLUEHHS ii OCHOBHMX NPAB, HOAAHMX i1 KOH-
ctuTyuieio abo 3akoHom (ctatTa 8). [MpaBo Ha edekTUBHMIA 30CIO 3AXMCTY 3AKPINNEHO
TaKOX Y MiXXHOPOAHOMY NAKTI MPO rPOMAAAHCHKI TA MONITUYHI Npasa (ctatts 2) i B
Konsenuii (cratta 13), a rapaHTismm 3a6esnederHs epekTMBHOCTI TAKOrO NPABa BUC-
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TYNQE NPABO HA OCKAPXEHHS B ANEnauiiMHOMY TA KACAUIMHOMY Nopsaky (ab3au gecs-
M NyHKTy 9 MoTMByBANbHOT YacTmHm Piwenns Konctutyuinnoro Cyany Ykpainm sig
30 ciung 2003 poky Ne 3-pn/2003).

3a 3micTom i cyTTio BHeceHmx 0o Kogekcy 3MiH LOAO OCMOPIOBAHMX NPABOBIAHO-
cuH Bepxosra Papa Ykpainu BigcTynuna Bifi KOHCTUTYLIMHOTO MPMHUMMY iHCTAH-
uiMHocTi, sakpinneHoro Heto y cratti 125 KoHctutyuii Ykpainm Ta 4acTuHi nepuuin
cratti 17 3akony Ykpainu «[1po cymoycTpiit i ctaTyc cyaais». BignosigHo no usoro
NPUHLMMY «CYOM MOIKOTb BYTH OPraHisoBaHi Tak, Wwob 3a6e3nedunTi Npaso Ha nepe-
M CYAOBOrO PILLEHHS Y CYAi BULOTO PiBHA... IHCTAHUIMHA OpPraHisauis Cyais moBmH-
HO 306e3neunT NPABOCYAHICTb PileHHs... [Ina uboro KoXeH Cya MAE BMKOHYBATM
dyHKUIT nrwe oaHiel iHcTaHuii»'.

3asHaueHe nigTBepaKyETbCA TAKMMM NPABOBUMM Nosmuismm KoHctutyuiHoro Cyay
YKpQiHu, 3rigHO 3 AKMMM BULLLi CYaM MOBHOBAXHI 306e3neqysom 30 30KOHOM KacauinHe
OCKAPXEHHs Ta nepernap pileHs cyais BianosigHux topucamkuin (Piwenns sin 11 6e-
pesHa 2010 poky Ne 8-pn/2010); cuctemHuin aHania NONOXeHs 4aCTUHU APYroi, Tpe-
TbOi, yeTsepToi ctaTTi 125 i nyHkry 8 yactmm TpeTboi cratti 129 Konctutyuii Ykpainm
30CBigYYE, WO r|o6y,uoso CUCTEMM CYAIB 3AranNbHOT IOPUCOMKLUIT Y3rOgXyeTbCs 3i
CTOQISIMU CYAOUYMHCTBA, BIAMNOBIAHMMKM HOPMAMM MPOBAAKEHHS (30erMo, B aneng-
WikHiM | kacauinHii iHctanuisx) (Piwenns sig 11 rpyans 2003 poky Ne 20-pn/2003).

3a 3mictom upx nonoxeHs y Piwenni Konctutyuiinoro Cyay Ykpainm sig 11 6e-
pesHa 2010 poky Ne 8-pn/2010 anenauiiHo0 IHCTAHLIED HA3BAHI ANensuiiHi cyam
TQ HArOMOLUEHO, WO KACALMHE NPOBAAXEHHSI MOXE 3LIMCHIOBATUCS Y BIANOBIAHUX CY-
nax, eusaHaueHnx cratrero 125 Konetutyuii Ykpainm (ab3au yeteeptuit nignyHkTy 4.2
NYHKTY 4 MOTUMBYBQNBHOI YOCTUHM); «KKACALMHA IHCTAHLiS peaniaye cBOi NPaBa B me-
KAX KACALIMHOIO NPOBOAXKEHHS BMKIIIOYHO AN1S NEPEBIPKM NPABUIbHOCTI IOPUANYHOIT
OUiHKM OBCTOBMH CMPABM Y PILLEHHAX CYOiB NepLIoi TA AnenauiiHOl IHCTAHLiA»
(@63au TpeTin nignyHkTy 3.4 nyHkTy 3 MOTUBYBALHOT YACTHHM). TAKMM YMHOM, KOHCTH-
TYLiIMHMIA CTATYC BULLLOTO CYLLOBOrO OPraHy, ki peanizye NOBHOBAXEHHS KACALIMHOT
{HCTOHU(T, He nepen60qoe HOLINMEHHA MOrO NMOBHOBOXEHHAMU OBOX iHLLUMX IHCTAHLLM
(nepu.lo'l' Ta onenﬂuiﬁHoT), 0 OTXE, NMOBHOBOXEHHSMM MICLEBOro TA AMNENaUiMHOro
CyAiB.

Cyans Konctutyuinnoro Cyay Ykpainu M. MapkyLu

' Pozgain Il KoHuenuii BaockoHaneHHs cyaiBHUUTBA Ans yTBEPAXEHHS CMPABEANIMBOTO Cyay B YKpaAiHi Big-
NOBIfHO 40 EBPONENCbKMX CTAHAAPTIB, cxBaneHoi Ykasom lMpesuperta Yxpainu sig 10 TpasHa 2006 po-
ky Ne 361.
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cyani Koncturyuinnoro Cyay Ykpainm Lnwkina B. 1.
ctocoeHo PiwenHs KonctutyuitHoro Cyay Ykpainu
Y CMpaBi 30 KOHCTUTYLIMHUMM nopaHHsmu 49 HapogHux genyTaTis YkpaiHu
wopno signosigHocTi KoHeTutyuii Ykpaiku (KOHCTMTyu,iﬁHOCTi) NOMOXEHb
yactmhu yetseptoi crarTi 18, crarri 1717, yactmum nepwoi crarri 180
Kopekcy apminictpaTtmeHoro cygoumHctsa Ykpainu, 5O HapopHMx genyTarie
Ykpainm wopo signosigHocTi Koxetutywii Ykpaium (koHcTuTywifHocrTi)
MONOXEHb YOCTUHK YeTBepTOi cTaTTi 18, YacTuH  ppyroi, TpeTboi, n'aToi
crarri 1717, yactnu gpyroi, woctoi crarti 183" Kogekcy apminictpatmsHoro
cymoumHcTea Ykpainm 1a 54  HapopHux genyTatis YkpdiHm WwWopo
BignosigHocTi KoHctuTyuil YkpaiHu (KOHCTUTYLIMHOCTI) MonoxXeHb 4acTuHu
nepwoi crarti 89 3akoHy YkpaiHu
«[Tpo cymoycrpiit i cTaTyc cyamis», 4acTuHu Yetseptoi cratti 18, crarri 171!
Kopekcy apMiHicTpaTUBHOrO cynouMHCTBA YKPQiHy
(cnpasa npo niacyaHicTs OkpeMmx KaTeropii apMiHICTPATUBHMX Crpas)

Koncturyuinnmit Cyn Yrpainu y Piwenni sig 29 cepnna 2012 poky Ne  16-pn/2012
(moni — Piwenns) eusHas Takmmu, wo signosinarots KoHctutyuii Ykpainm (€ koHcTU-
TYWiIMHUMM), NOMOXEHHS:

— yactmHu veTsepToi cratTi 18, uactun apyroi, woctoi crartri 1717, yactu-
Hu nepuwoi ctatti 180 Kogekcy aamiHicCTpATMBHOMO Cyao4YMHCTBA YKPATHM CTOCOBHO
nigcyaHocTi Buwomy agmiHictpatneHOMy cymy YKpaiHM sk cymy neplioi iHCTaHLji
CMPOB LOAO OCKAPXEHHs aKTiB, AiM um GespisnsHocTi BepxosHoi Paaun Ykpainu,
[Npesupenta Ykpainm, Buwoi paau octmuii, Buwoi keanidikauiiHoi komicii cyanis
Ykpainu;

— yactmnu nepwoi cratti 89 3akony Ykpainu «[Mpo cynoycrpiit i ctatyc cyaaisy
Big 7 munus 2010 poky Ne 2453—1V B yaCTUHI MOXAMBOCTI Cyani MiCLEBOTO uu ane-
NAUIMHOrO CyLy OCKAPXMTH pieHHs Buiwoi ksanidikauiiHoi komicii cyanis Ykpainu
MPO MPUTArHEHHS MOro [0 AMCUMMIHAPHOI BignosiaansHOCT 40 Buuioro agmiHictpa-
TMBHOrO cyny YKpaiHu;

— yactuH apyroi, woctoi cratTti 183" Kogekcy aamiHiCTpATUBHOMO CyfOYMHCTBA
YKpaiHu CTOCOBHO MiACYAHOCTI AnensuitHoMy aAMIHICTDATUBHOMY Cyay sk CygLy nep-
Wwoi iHcTaHuii Ta Buwomy agmidictpatreHomy cyoy YkpaiHu gk cymy anensuiiHoi
IHCTAHLIT CNPAB MPO NPUMYCOBE BIfUYXEHHSA 3EMENbHOT AINAHKM, iHWMX 06 eKTiB Hepy-
XOMOTO MAWHQ, O HA Hi PO3MILLLEHI, 3 MOTMBIB CyCMinNbHOI HeobXigHOCTI.

Koncturyuinnmin Cyn Ykpainm umm PilueHHaM TakoX NpMiMHUB KOHCTUTYLIMHE NpO-
BALXKEHHSA Yy CMPaBi B YACTWHI NMEpeEBIPKM HA KOHCTUTYLIMHICTb MOMOXEHb 4ACTU-
Hu n'stoi crarti 171" Kogekcy agmiHicTpaTMBHOTO CyaouMHCTBA YKPQiHKM 3rigHO 3
nyHkTom 2 cratTi 45 3akony Ykpainm «[1po Konctutyuinnuin Cyn Ykpainm», umm 3a-
NIMLLIKB BKO3AHY HOPMY 6e3 ouiHkK Ha BignosigHicTe KoHcTuTyuii Ykpainu.
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CrocosHo HasegeHoro Ha nigcrasi cratti 64 3akony Ykpainm «Mpo KoncTu-
Tyuitiuin Cyn YKpQiHu» BUCTIOBIIIOIO OKPEMY AYMKY.

1. OgHi€to i3 BU3HAYANBHMX O3HAK, LLLO BUPAXAKOTE CyTb AEPXABK YKPATHM K Npa-
BOBOI, € Te, WO BYaAb-AK1I 3QKOH MAE BIANOBIAATH KOHCTUTYLIMHUM MOMNOXEHHSM B iX
CUMCTEMHOMY 3B’A3KY. TAKMI KOHUENTYANbHUIA Niaxia ocobnmnso HeobxigHui, akwo Aii
30KOHOAABLS CTOCYIOTbC MPAB JOAMHM | TPOMAAAHUHA, OCKiNbKM aepxasa (BCi ii
BNQAHI IHCTUTYTH) BIANOBILAE NEPE NOAUHOID 30 CBOIK HisbHICTb, O YTBEPAXKEHHS |
3abesneueHHs npas i ceobop nioamHK € ii ronosHMM 060B’A3KOM (YacTuHa apyra
crarti 3 Konctutyuii Ykpainm).

[HCTUTYTH LEPXKABHOT | COMOBPALHOT BNAAM, LLO BUKOHYIOTb bYHKLUIT perynioBaHHs
PI3HUX ACNEKTIB CYCMiNbHOrO XWUTTS, BUYMHSAIOTb KOMMETEHLUiMHI Aii, NOCTAHOBNSAOTb
HOPMATMBHO-MPABOBI OKTU YM AKTM iHAMBIOYOQNbHOI i abo BaaloTbCH 0O Oesginnb-
HOCTI, TOBTO He BMKOHYIOTb (CaBOTYIOTh) NOKNAAEHI HO HMX NPABOMOYHI 30608 83aH-
Ha. BkasaHa pisnbHicTs Byab-9Koro oprady Bnaam, nocagosmx i cnyxbosux ocib cro-
Cy€eTbCs NPAB | OOOB’A3KIB MIOAMHM | TPOMAAAHUHA, SIKi MOXYTb BBAXATH, WO Cyb €Kty
BAQAHMX MOBHOBAXKEHb BHACMILOK CBOIX PilUeHb, fil 4u Be3misnbHOCTI NOPYLWYIOTh YK
He 3a6e3neyvyloTh peanisauiio ix Npas abo0 BCTAHOBMIOIOTL HenepeabaueHi na HMx
3akoHOM 0608’a3kn. Came TOMy AEMOKPATUYHO PO3BUHYTI CYCMiNbCTBA TUX KPAIH, B
IKUX NPOrofioLweHo NobynoBy NPABOBOI AEPXABM, BCTAHOBKOIOTb KOHCTUTYLIMHI Ta
30KOHOAOBYI FTAPAHTIi M YTBOPIOKOTb PIBHOMAHITHI MEXAHI3MM 3AXUCTY NPAB MIOANHM,
30KpPEMa CYLOBI.

[Mominsoun Taky CBITOMAAHY OOKTPUHY, KOHCTUTYLIEQABELL HE3ANEXHOT YKPAiH-
CbKOI Aepxasu B Yyactuni apyrin ctatTti 55 OcHosHoro 3akoHy YkpaiHu rapaHTyBas
KOXXHOMY NMPABO HO OCKAPXXEHHS B CyAi PileHb, fii Yu 6e3aianbHOCTI OPraHis Aep>Xas-
HOI BNOAM, OPraHiB MICLLEBOrO COMOBPAAYBOHHS, MOCAQOBMX i cny>|<6osl4x oci6. YKoH-
CTUTYLIIOBAHHS YKPATHOKO BKA3GHOI NiABANMHM NPOBOBOT AEPXABM Y3rOLXKYIOTbCS 3
NONOXEHHIMM, K 415 cbepwm 3axXMCTY NPAB OLUHU BUSHAYEH] B MXKHOPOLHO-NPABO-
BMX JOKYMEHTAX (nignyHKTv «a», «b» nyHkTy 3 ctatti 2 MixHapogHoro nakty npo rpo-
MOASHCBKI | noniTuyHi npasa; nyHkT 1 crarTi 6, ctata 13 KoHeeHuii npo 3axuct npas
NIIOAMHK | OCHOBOMONOXHUX CBOHOS BKA3YIOTb HQ 3000B'A30HHS AEPXAB-YyUACHULb
306e3neuntn Byab-akiit 0cobi epekTUBHMI 30CI6 NPABOBOrO 3AXMCTY Bif NOPYLIEHHS
il npas ocobamu, ski fisnm odiuiiMHO) | CTANM NPABOBOK OCHOBOK AN TBEPMKEHHS,
LLLO NPABO HA CKAPTY MOXHA BBAXATM OCHOBOMOSIOXHMM MPABOM JIIOAMHMU, IKE HE MO-
xe OyTU BilUy>XYBAHWUM YW MOPYLIEHUM.

3 meToto BesnocepenHboi peanisauii 3a3HAYEHOrO KOHCTUTYLIMHOTO NOSIOXEHHS B
Ykpaini 6yno 3anpoBAAXEHO CUCTEMY OAMIHICTPATMBHMX CYAiB, NMPOUEAypHa
LisNbHICTb SKUX LLOJO PO3risay cnpas perynoerscs Kopekcom agmiHicTpaTMBHOrO cy-
pounncTea Ykpainu (nani — KAC Ykpainm). Ha sigmity Bin npouecyansHux Koaekcis,
AKi PEMMAMEHTYIOTb iHLLI BUAM CyAOBOrO NPOBAAXEHHS, 30KOHOAABELb B YiTKil, HOBITb
B IMNEPATUBHIN GOPMI BU3HAUMB, LLLO 3ABACHHIM QAMIHICTOATUBHOTO CYAOUYMHCTBA €
30XMCT NPAB, CBOOOJ, TA iHTEPECiB i3nuHMX OCiO, NPAB TA IHTEPECIB IOPUAMYHMX OCIO
y cdepi nybniyHO-NPABOBMX BIGHOCHH Bif NOPYLLEHb 3 BOKY OPraHis AEPXABHOI BNA-
[M, OPraHiB MICLLEBOrO CAMOBPSAYBAHHS, IXHiX MOCAAOBMX i Cy)60BUX OCI6, iHLIMX
cyb eKTiB NPM 3AINCHEHH HUMM BNAAHMX YNPABAIHCbKMX DYHKLiM HO OCHOBI 3OKOHO-
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LABCTBA, B TOMY YMCIi HO BMKOHOHHS AENErOBAHMX MOBHOBOXEHb LLUIAXOM CNPABEA-
fIMBOTO, HEYNEPEIKEHOIO T CBOEYACHOIO PO3MIsiAY OAMIHICTPATUBHUX CNPAB (4ACTH-
Ha nepwa cratti 2 KAC Ykpainu).

BkasaHe 3aBaaHHA 0BYMOBIEHE rAPAHTYBAHHAM Peani3auii NpaBa 308BHMKA HA
OCKAPXEHHA (Ha ckapry), ke He OBMEXYETLCS NULIE 3BEPHEHHAM 10 CYAy 30 3aXMC-
TOM Bif, AisNbHOCTI cy6'EKTiB BNAAHWX MOBHOBAXEHb | PO3MMALOM obCcTaBUH cnpasu No
CyTi y NepLlin iHCTAHLIT, @ 1 OXONIIOE TAKOX MOXIIMBICTb IHCTAHLIMHOTO OCKAPXEHHS
BXE CYLOBMX PiLLlEHb. 3akoHOLOBELb BCTOHOBMB nNopafoK PO3rnaay AAMIHICTPATUBHMX
CNPAOB AOMIHICTPAOTUBHMMMK CYLAMM | NOPAROK OCKOAPXEHHA CYAOBMX PilleHb, NOCTA-
HOBMEHMX HUMM Y NEPLUIM IHCTAHLI.

2. Cy6’extv NnpaBA HA KOHCTUTYLiIMHE NOAAHHS MPOCKIM BUSHATH HEKOHCTUTYLM-
HumKn nonoxenHs ctaten 18, 1717, 180 KAC Ykpainu, akmmm HO NigcTaBi 3MiH, BHe-
cennx posginom Xl «MpukiHuesi nonoxenHsay 3akoHy Ykpainu «[Mpo cymoyctpiit i
crartyc cyaais» Big 7/ nunHa 2010 poky Ne 2453, 8 nigcyaHicts Buuiomy aamidictpa-
TMBHOMY cyfly YKPQiHW y nepLlii iHCTAHLii BU3HAYEHO PO3Msa QAMIHICTPATUBHMX
CNPAB 3 NPUBOMY OCKAPXEHHS AKTIB, Aii un HespisnbHocTi Bepxosroi Paau Ykpainu,
[Npesupenta Ykpainm, Buwoi paan octuuii, Buwoi keanicdikauiiHoi komicii cynais
YKpQiHK1, OCKinbKM TAKMMM HOBALsIMK TiX OCIO, siki 6epyTb y4acTs y cnpasi, no36as-
NeHO NPAaBA HA anenduinHe i KaCAuiMHe OCKAPXEHHS, WO ICHYBANO B HUX PAaHiLLE.
AHQNOTIYHI BUMOTM CTOCYBANMCS MOSIOXEHb YACTMH apyroi, woctoi ctatti 183" KAC
YKpaiHu, sKoko ek kogekc 6yno 4ONOBHEHO BIANOBIAHO 4O 3MiH, BHECEHMX 3AKOHOM
Ykpainm sig 17 nuctonaga 2009 poky Ne 1559, 3a akumu y cnpasax npo npumyco-
BE BiIOYYXEHHSA 3EMENbHOI AINAHKM, iHLLIMX 06’exTiB HEPYXOMOro MOMHA, WO HO HiM
PO3MILLLEHI, 3 MOTMBIB CYCMifIbHOT HEOBXIAHOCTI CyAOM NEPLIOi IHCTAHLT BUSHAYEHO
anenauiiHuiA  QOMIHICTPATUBHMIA Cyd, O CyAOM anenauinHoi iHCTaHuii — Buiumit
aAMIHICTPATUBHMI cya YKpaiHm, TobTO ocib, ski 6epyTb yu4acTs y cnpasi, nosbasne-
HO NPOBA HA KACALItO.

2.1. BuknaneHi TBepaxeHHs QBTOPIB KIOMNOTAHHS He € 6e3niacTasHMMM. 3rigHo 3
nonoxerHsmu KAC Ykpainu 8 pepakuii sig 6 nunna 2005 poky, wo aisnu go skasa-
HUX 3MiH, CMOPU PI3UYHMX YK IOPUAMHHUX OCIO 3 TAKUMM CyD EKTAMM BRAAHMX NOBHO-
BaxeHb, sk BepxosHa Pana Ykpainu, [Npesunaent Ykpainu, Buwa pana toctuuii, Buuia
kBanidpikauinHa koMmicia cyapis YKpaivM, y nepuwii iHCTAHUIT Mir po3rmagaTw
BIANOBIAHMM OKPYXHUI QBMIHICTPATUBHUI CyA (MyHKT T YacTuHm nepoi cratti 17, ya-
ctvHa apyra cratTi 18, yactunm apyra, Tpetsa cratTi 19), a anenauiiHoo Ta kacauin-
HOIO IHCTAHLIAMM BYIU anenauiiHMit aamiHICTPATUBHKMIA cya | Buimit agminictpaTue-
HWUM cyn Ykpainm (wactunm gpyra, tpets crarri 20).

I3 npuitHaTTam 3asHavernx 3miv go KAC Ykpainm y nigcyaHicts Buwomy
AAMIHICTPATMBHOMY Cyfly YKPATHUM fK Cydy NepLloi iHCTAHUIT BU3HAYEHO CNPABK LLOAO
OCKAPXXEHHS AKTIB, AiM UM 6e3iaNbHOCTi HO3BAHMX cy6'eKTiB BNOOHMX MOBHOBCIXKEHb.
PilueHHs y TaKmMx CNPaBOX € OCTATOYHWMMM | BiATENEp HE MOXYTb OyTU OCKApXeHi B3a-
rani. TaKMM YMHOM, MOE MiCLLE 3BYXEHHS 3MICTY Ta 0BCATY FAPAHTOBAHOTO YACTUHAMM
nepwoto, apyroto cratti 55 Konctutyuii Ykpainu npasa HA CyfoBMiM 30XMCT NPAB i
cBob6OL NIOAMHM LWASXOM NO36ABNEHHS NPABA HA OCKAPXEHHS B CY[i pilleHb, Air uu
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6e3nisnbHOCTI cy6’€KTiB BNAOHWX MOBHOBAXEHb, SKE BIAMNOBIAHO OO YACTMHM ApPYroi
cratTi 64 KoHctutyuii Ykpaiim He moxe ByT 0BMEXEHUM HOBITb B YMOBOX BOEHHOTO
i Hoa3BMYaMHOro CctaHy. Ilo TOro » mopyLleHi TaKOX MONIOXEHHS YACTUHKU TPETbOT
cratTi 22, nyHkty 8 yactunu TpeTboi cratti 129 Konctutyuii Ykpainum. Bci saznaueni
KOHCTUTYLIMHI HOPMM B QCMEKTI MUTAHb KOHCTUTYLIMHOTO MOAAHHS nepebyBaioTs y
TICHOMY cMCTeMHOMY 38'3Ky (cys’a3i), i ue manu 6 BpaxosyBaTH 3akoHoaaselb i KoH-
crutyuintmit Cyn Ykpainu.

Bepxoera Pana Ykpainu, sHocsum skasani aminm o KAC Ykpainm, nosuHHa Gyna
KEPYBATUCSA NPAMUM 3ACTEPEXYBASTBHUM MPUMMCOM HACTUHKM TpeTboi cTaTTi 22 Kow-
cTuTyuii YKpQiHu, skuit 3060POHSAE NPM BHECEHH! 3MIH 1O YMHHMX 3AKOHIB 3BYXYBATH
3MicT Ta obcar icHytounx npas. Y 1996 poui koHCTUTYUiEABELbL HABITL 3060POHMB
TaKi Aii npu BHeceHHi 3miH o OcHosHoro 3akoHy Ykpainuu (yactuHa nepwa crat-
i 157 Koncturywii Ykpainu). Y Koncturyuirnoro Cyay Ykpainu 6ynu nigctasu ans ra-
PAHTYBaHHS BepxoBeHCTBA KoHCTUTYLIT YKPQiHK | BUSHAHHS OCMIOPIOBAHMX MOIOXEHb
KAC YkpdiHu HEKOHCTUTYLIMHUMM.

2.2. e Ginbwe 3gusysarHs suknmkae nosuuis Koncturyuintoro Cyay Ykpainu
NPO BM3HOHHS KOHCTUTYLIMHUMM MNOMNOXEHb 4acTuH apyroi, woctoi ctatTi 183" KAC
YKpaiHM CTOCOBHO MiACYAHOCTI AnensuinHOMY QAMIHICTDATUBHOMY Cydy sK CyLy nep-
WOl iHCTaHUii Ta Buwomy agmiHictpatueHoMy cymy YKpQiHu sk cymy QnensuidHoi
IHCTQHUIT CMPaB NPO MPUMYCOBE BifiUYXXEHHS 3EMENbHOT AINAHKM, IHLWMX 06 eKTiB Hepy-
XOMOTO MAMHQ, WO HA Hik PO3MILLLEH], 3 MOTUBIB CyCMiNbHOT HEOBXIAHOCTI.

Akwo y nyrkTi 2.1 ui€l oKpemMoi AyMkM MLWNOCH MPO OCKOPXEHHA QKTiB, Oik 4w
Be3aianbHOCTI NeBHUX Cy6’eKTiB BNOAHMX MOBHOBAXEHb, TOOTO OKTUBHA MO3MLIs LLIOAO
30XMCTY CBOIX NPAB i CBOBOA HANEXMTb MOAMHI, 60 Cy6 €kT BNAAHUX NOBHOBAXEHb
«3axmutaeTtbeay, To cratta 183! KAC Ykpainm ctocyetbes cuTyauii 3 TOYHICTIO a0 Ha-
BNOKM — MOTYTHS LEPXABHA BNOLA «OTOKYE MAMEHbKY MOAMHY». Y Uil CTATTi Ha
nigcrasi nyHkty 5 yacturn gpyroi cratri 17 KAC Ykpaiiu KOHKPEeTU3OBAHO NPABO
cy6’ekTa BNQAHUX MOBHOBAXEHb 3BEPTATUCS (QKTMBHA NO3MUIS) A0 CYAy NMPO NPUMYCO-
BE Bil4yXXEHHS 3EMENbHOI AiNAHKM un OBEKTIB HEPYXOMOrO MAMHA, ane BXe He A0
OKPY>XHOTO AAMIHICTPATMBHOrO Cyay, K e Byno [0 BHECEHHS BKA3AHMX 3MiH, a [0
BiAMOBIAHOMO ANENALIMHOIO QAMIHICTPATUBHOIO CYAY, SKMM MAE PO3MAAATH CNPABY K
CyA, nepLuoi iHCTaHuii. Y uboMy BUMNOAKY ANEnsiuiiHOK IHCTAHLIEIO BU3HAYEHO Buiumi
QAMIHICTPATMBHMI cya YKPAiHK, pilueHHs akoro € octatodrum. OTxe, CTOpoHy npo-
LEeCy, 30KPEeMa BIANOBIAAYA, AKMM Yy Uil CUTYaUil € NoaMHA, No3BaBNeHO NPABA HA
Kacawuito, Xo4a 3a NonepeaHboIo peaakuielo 3asHaveHmx nonoxerb KAC Ykpainum To-
K& NPABO B HLOrO BYNO.

Y NpaBoOBMX CTOCYHKAX CyH’€KTA BNAAHMX MOBHOBAXEHD 3 JIOAMHOK, OCOBIUBO K-
WO HILIATMBA WoA0 0bMexXeHH b0 NO3BABNEHHS T MEBHUX MPAB HANEXUTb HOCISM
BNAAM, AEPXKABA 3000B'93AHA CTBOPUTU MAKCUMMOSTBHO MOBHI, O HE KYPI3AHI» YMOBM
3aXMCTY MPOB COME NIOANHM. 30KOHOLOBELb BKA3AHWMM 3MIHOMM 3pOOKB HOBMNAKKM —
3BYy3MB 06CAr NPABA MOAMHM | TPOMAAAHMHA HA CKAPTY, SKe ICHYBANO paHiwe (no3ba-
BMB MPOBA HA KACALiMHE OCKAPXEHHS), YUM MOPYLUMB 3ACTEPEXYBASbHI MPUMUCK Ya-
ctuHu TpeTboi ctaTTi 22 Konctutyuii Ykpainu.
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3. O6rpyHTOBYIOUM KOHCTUTYLIMHICTL 3MiH CTOCOBHO MPOLEAyPH IHCTAHLiMHOrO
OCKAP>XEHHS CyLOBMX PilleHb, MOCTAHOBIEHUX Y HOBEAEHIK KATEeropii aAMiHICTPATUB-
Hux cnpas, Konctutyuinnmi Cya Ykpainu noknas B OCHOBY PilieHH: NOnoXeHH: MyHk-
1y 8 yactunum TpeTboi cratTi 129 KonctuTyuii Ykpdinu, ski 4aoTs MOXIMBICTE BCTAHOB-
MIOBATU OOMEXEHHS LLOAO OCKAPXEHHS CYLOBMX pilleHb B ANEnsuifHOMy i Kaca-
LIMHOMY MOpPSAKY, ane 3pobue Le 6e3 CUCTEMHOT OUIHKM 3 IHLIMMM MOMOXEHHAMM
OcHoeHoro 3akoHy YkpaiHu, siki 3anuMLMe No3d yearowo. Y UsOMy ACMEKTi BAPTO 30-
3HOYKTU, LLO 3aKOHOAABELb Mig Yyac nigrotosku i npuitHaTTa KAC Ykpainu 8 pepakuii
Bin 6 nunHa 2005 poky TAKOX 3BOAXAB HA MPUMKUCK MYHKTY 8 4ACTUHWM TPETLOI
crarTi 129 Konctutyuii Ykpainm. OpHak Ha ToM 4ac Taki 0BMEXEHHS CTOCYBANMCS K-
e NeBHOI KaTeropii cnpas, NOB A3aHUX 3 BUOOPAMM | pedepeHIyMamm:

— Wwo BigNoBigHO 0 yactmuHm yetseptoi cratti 18 KAC Ykpainu 6ynu nigcyaHi
Buomy agmiHictpaTueHoMy cyny YKpaiHu sk Cydy nepLuoi iHCTAHLT LLOAO BCTAHOB-
nenns LlentpanbHoto Bubopuoio Komicielo pesynsTaTis Bubopis ab60 BCEYKPATHCHKO-
ro pedbepeHaymy Ta CKACYBAHHSA peecTpauii kaHamaata Ha noct [lpesmnaeHta Yk-
PAiHu;

— 30 CKOPramu Ha iHwi piwenHs LlenTpansHoi Bnbopyoi komicii, ski y nepuuin
IHCTQHUi PO3rNAaaB OKPYXHWM GOMIHICTPOTMBHMM CYA, TEPUTOPIANBHA IOPUCAMKLIS
AKOro MOWMPIOETLCH Ha MicTo Kuie, a anensauiiHow iHCTAHUiED 6yB Buwmi
QAMIHICTPATUBHMIA cyn YKPQiHKM (apyre peueHHs 4acTuHm TpeTboi ctatti 172, yactu-
Ha wocta cratTi 177, yactura gpyra cratri 184 KAC Ykpainu).

Y 303HQYEHMX BUNAAKAX, KOMM NPABO HA AnensuiiHe i KacauiiHe OCkapXeHHs By-
N0 0BMEXEHE, MLLINOCA BUKITIOYHO NPO NOMITUYHE NPABO IPOMAAaH YKpaiHK, nos’s3a-
He 3 nNpouecom GOPMYBAHHS OPraHiB AEPXABHOI BNAAM, SKUI € NIMITOBAHMM Yy YACi
CTPOKAMM BMBOPUOTO Nepioay, a He NPO «MOACkki NPABax». Y BCIX iHLUMX BUNAAKAX,
Wo cTanm chepoio aaMIHICTPATUBHOIO Cyao4MHCTBA, BepxosHa Paga Ykpainu He o6-
MEXYBONA «JIIOACBKE NPABO» HA CKAPTY | TAKMM YMHOM HALABANA JIOAMHI MOXIINBICTb
MOKCMMASbHO PEani30BYBATU CBOE KOHCTUTYLLIMHE NPABO HA ANENsLiMHE | KacauinHe
OCKAPXEHHS CYLOBMX PilIEHb CTOCOBHO AKTIB, Al UM Be3aianbHOCT Oyab-akux cyb’ek-
TiB BNOAHWX MOBHOBOXEHD.

3 ornagy HO ue BAPTO 3A3HAYMTH, LLLO TAKY YHOPMOBAHY MOBAry 4O MPAB MOAWMHM
30KOHOAABELb BUSBMB HABITb Y TOM MOMEHT, KOMU e HEe OyB OOMEXEHMIA Y MPUAHATTI
BkazaHux nonoxeHb KAC Ykpainu npunucamm yactunmn Tpetboi cratTi 22 Koncturyuii
YKpQiHu, OCKifbKM TAKMIA BMA CYLOBOrO MPOBAMXEHHS 6yno 30MPOBAAXEHO TOfI
BMEpLUE i LLe HE iICHYBAIO HOPM, OLIHKY SKMX Mir 61 0OYMOBKTHM NOPIBHSIBHUI AHANI3
30 BMCHOBKOM — OOMEXEHO 44 HEODOMEXEHO paHille BCTOHOBMEHE MPABO HA
IHCTOHLMHE OCKAPXXEHHS CYAOBOTO PILLEHHS.

Y piwenni Esponeicbkoro cyay 3 npas moamHu y cnpasi «Fapcis Maxibapao npo-
™ lcnaniiy (Garcia Manibardo v. Spain) sin 15 miotoro 2000 poky 3a3Ha4anocs, wo
cratTa 6 KoHseHuii npo 3axMCT Npas MoamMHK | OCHOBOMOMOXHMX CBOOOA «HE MPUMY-
WYE NEPXAB-y4ACHMLbL CTBOPIOBATH anenauiinHi abo kacauiiHi cyam. OgHak, aKkuwio
TOKi CyaM iCHYIOTb (4MTQM: iCHYE TOKOX MPABO TAKOrO OCKAPXEHHS — ABTOP), TO
rapanTii, aki nepeabaueHi cratreio 6, NoemHHI Byt 3abesnedyeHi, 30Kpema, Woao
NPABA OCIH HA ePEeKTUBHUIN AOCTYN 10 Cydy 3 PilleHb, IO CTOCYIOTbCA «CMOPIB NPO
npasa Ta 060B’A3KM UMBINLHOTO XxapakTepy» (MyHkT 39).
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Motueauis Piwenns npo Te, wo Bepxosna Papa Ykpainm mMae npaso 30kOHOM
3MIHIOBATM PAHIWE BCTAHOBMIEHY MNPOUEAYPY CYAOYMHCTB, HE € MNEepPEeKOHMBOIO,
OCKifNbKK e ii NPaBO He € aBCONOTHUM — BOHO OBMEXEHE NMOMNOXKEHHSIMM KoHcturyuii
VKpoTHM, AKi BCTOHOBIIOIOTb M MEXi MOXITMBOTO (npo ue OOKMOgHO 303HAYEHO B
absaui yetseptomy nyHkty 1, nyHkTi 2 Okpemoi aymkm cyani Konctutyuininoro Cyay
Ykpainu LWuwikina B. I. ctocosro Piwenna Konctutyuintnoro Cyay Ykpainu sig 11 6e-
pesHs 2011 poky Ne 2-pn/2011). o Toro x Take BUNPABAYBAHHS Ailt 30KOHOAABLS
MQE LWIKIANUBI HACNIAKM, TOMY LLO BIIKPUBAE MOMY LUAAX A1 HEXTYBAHHS iMNEepPaTMB-
HUM NPUMNMCOM HaCTUHK TpeTbol cTaTTi 22 Konctutyuii Ykpainu. 3a Takum nigxonom
30KOHOAABELL MOXE TPAHCHOPMOBYBATH | HABITb PAKTMYHO CKACOBYBATU Oyab-aKi
npaea moauHm, susHadeHi Konctmutyuieto Ykpainu.

Buknapere pae nigcrasu seaxatu, wo Konctutyuintmii Cya Ykpainu, cteepixyio-
yn B PilueHHi npo KoHCTUTYLirHICTb BKa3aHKX 3miH o KAC Ykpainu, He BUKOHOB CBOE
30BAAHHS, BCTaHOoBNeHe y ctatTi 2 3akoHy Ykpainu «[1po Koncturyuintmit Cyn Yk-
PAiHM», OCKINbKM HE AOTPUMAB BM3HAYAMBHUX Y Chepi rapaHTYBAHHSA MPAB MOAMHM
npunucie craten 22, 55, 64, 129, 157 Konctutyuii Ykpainu, aki € HenepesepLieHUm
NPOBOBMM HOAOAHHAM YKPATHCEKOrO Hapogy, ke BiH 3006ys nig yac yxsaneHHs Oc-
HOBHOTO 3QKOHY LEPXABM.

Cyanas Koncrturyuitnoro Cyny Ykpainu B. LLuwikin

IMEHEM YKPAIHH

BUCHOBOK )
KOHCTUTYLLIMHOIO CYAY YKPAIHU

y cripaBi 3a 3eepHeHHsM BepxosHoi Pagy Ykpainu
NpPO HOAAHHS BUCHOBKY LLOAO BIANOBIBHOCTI 30KOHOMNPOEKTY NPO BHECEHHS]
amin go KoHctuTywii YKpaiHM LWopo rapaHTii HeLOTOPKAHHOCTI 1 OKPEMMX
nocapoemx ocib Bumoram ctatert 157 i 158 Konctutyuii Ykpainu
(cnpasa npo BHeceHHs amiH go cratei 80, 105
OcHosHoro 3akoHy Ykpainu)

M. Knis CnpaBa Ne 1-25/2012
27 cepnHa 2012 poky
Ne 2-B/2012

Kowncturyuivinmi Cyg Ykpaium y cknogi cyanis:
FonosiHa AnaTonis CepriltoBuya — ronosyiouoro, gonosigaya,

Baynina IOpis Bacunbosuua,
BpuHueea Bacuns Omutposuua,
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Bnosiuenka Ceprisi JleoHigosuua,
Burokypoea Cepris MapkisiHosnua,
3anopoxus Muxaiina Metpoeuua,
Kamna Bonoaumupa Muxaiinosuua,
Mapkyw Mapii AHgpiisHu,
Oguapenka B'suecnasa Augpiriosuua,
Macenioka Onekcanppa Muxaiinoemua,
Cepreituyka Onera AHaToniiosuua,
Creuwioka lNetpa borgaHosuua,
Crpuxaka Angpis Angpifiosuua,
Wantanu Hartani KoctaHthHiBHNY,
LLnwkiHa Biktopa IeaHosKua,

PO3rgHYB HO MAEHAPHOMY 3ACiAAHHI CAPABY MPO HAAOHHS BUCHOBKY LOAO
BIANOBIAHOCTI 3QKOHOMPOEKTY NPO BHECEHHS 3MiH A0 KOHCTMTyuiT VKpOTHM Womo0 ra-
PAHTII HEAOTOPKAHHOCTI Ana okpemux nocanosux ocib (peectp. No 3251) sumoram
craten 157 i 158 Konctutyuii Yrpainu.

HpMBOJ:LOM 0N PO3rnany CNpPaBM BIANOBIGHO AO CTATTI 159 KOHCTMTyuiT VKpoTHM
crano HagxomxeHHs 1o KonctutyuintHoro Cyay Ykpainu 3akoHonpoekTy 3rigHo 3 [lo-
craHosoto BepxosHoi Paau Ykpainm «[po Hanpasnenns no Koncturyuininoro Cyay
YKpQaiHu 3aKkOHONPOEKTY NPO BHECEHHS 3MiH 10 KoHCTUTYUT YKpATHU WOA0 rapaHTii
HEAOTOPKAHHOCTI ANs OKpemmx nocanosmx ocid» sig 5 nunua 2012 poky Ne 5056—-VI
IS HOJAHHS BUCHOBKY LLLOAO MOTO BiaNoBigHOCTI BuMoram ctaten 157 i 158 Koncrtu-
Tyuii Ykpainm.

Mincrasoto ang posrmsgy cnpaem € HeobxiaHicTs HagaHHs KonctutyuiHum Cynom
YKpaiHW BUCHOBKY LWOAO BigNOBIAHOCTI 3AKOHOMPOEKTY MPO BHECEHHS 3MiH 0o KOH-
ctmTyuii YKpaiHM Woao rapaHTii HEAOTOPKAHHOCTI 411 OKPEMMX MOCALOBMX oci6
sumoram cratert 157 i 158 Konctutyuii Ykpainu.

3acnyxaswm cyaato-gonosigava [onosina A. C. Ta gocnigmMsLum matepiany cnpa-
Bu, Koncturyuinnmit Cyn Ykpainm

YCTOHOBMUB:

1. Bepxosra Pana Ykpainu srigHo 3 MNocranosoto «[1po HanpasnerHs o Konctu-
Tyuitnoro Cyay YkpaiHu 30KOHONPOEKTY Npo BHeceHHs 3miH 1o KoHctuTyuii Ykpainm
WOAO0 rAPAHTIi HEAOTOPKAHHOCTI 1S OKPEMMX NOCafoBMxX 0CiB» Big 5 nunHa 2012 po-
ky No 5056—VI (FTonoc Ykpainum, 2012 p., 4 cepnta) ssepHynacs ao KoHctutyuiiHoro
Cy)J,y prOTHM 3 KNOMNOTAHHAM AATU BUCHOBOK LLLOAO BiANOBIAHOCTI LOONPALOBAHOMO
30KOHOMPOEKTY NPO BHeceHHs 3MiH 1o KoHctutyuii YkpaiHm Woao rapanTii HegoTop-
KQHHOCTI 19 okpemmx nocaposux ocib (peectp. No 3251) (nani — 3akoHonpoekT)
sumoram cratei 157 i 158 Koncturyuii Ykpainu.

3aKOHOMPOEKTOM NPOMOHYETLCS BHECTH 3MiHK 1o ctaTtei 80, 105 Koncturyuii Yk-
PAiHK, O CaMe:

«1. Brectv no Konctutyuii Ykpainu (Binomocti BepxosHoi Paan Ykpainu, 1996 p.,
Ne 30, ct. 141) taki 3aminu:
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1) y crarri 80:

YACTUHY NEpLUY BUKITKOUMTH;

YACTUHY TPETIO BUKNACTM Y TAKIM pefakuii:

«HapogHuit penytat Ykpainu He moxe 6yt 6e3 srogn BepxosHoi Paam Ykpainm
30TPUMAHMA YM 3QAPELITOBAHMMA 10 HABPAHHS 3AKOHHOT CUITM OBBKMHYBASTBHUM BUPO-
KOM Cyfly LLLOAO HbOTOY;

2) y yactuni tpetin cratti 105 cnosa «axkwo Tinbku MNpeanaeHT Ykpainm He 6ys ycy-
HEHWI 3 MOCTA B MOPAAKY IMMIYMEHTY» BUKITIOUYUTH.

2. Ller 3akoH HaBUPAE YMHHOCTI 3 iHA MOro onyBikyBAHH:Y.

2. BignosigHo no nyHkty 1 yactunu nepwoi ctarti 85 OcrosHoro 3akoHy Ykpainm
[0 nosHoBaxeHb Bepxosroi Paam Ykpainu HanexuTs BHeceHHs 3miH 0o Konctutyuii
Ykpainu B mexax i nopsaky, nepeabauermx posainom Xl Koncturyuii Ykpainm.

3rigHo 3i cratreto 159 OcHosHoro 3akoHy YKpaiHu 3aKOHOMPOEKT NPO BHECEHHS!
3min go Konctmtyuii Ykpainn posmsagaetscs BepxosHoto Papoto Ykpainm 3a Hase-
HocTi BrcHoBky KoHctuTyuittoro Cyay YkpQiHW Wwoao BianoBigHOCTI 30KOHOMPOEKTY
sumoram cratert 157 i 158 Koncturyuii Ykpainm.

[Nepesipstoun 3aKOHONPOEKT HA MpeiMeT MOoro BignoOBIAHOCTI BMMOraM CTQ-
tein 1571 158 Konctutyuii Ykpainu, Konctutyuininmit Cya YkpaiHm BUXOamTh 3 TOKOTO.

2.1. 3a crarreto 158 OcHosHOro 3akoHy YKpdiHM 3aKOHOMNPOEKT NPO BHECEHHS
amit po KoHctutyuii Ykpainu, skuit posrnsgascs Bepxosroto Pagoto Yipainu, i 3akoH
He 6yB NPUIMHATUI, MOXe ByTn noaaruit 1o BepxosHoi Paam Ykpainm He paHille Hix
yepes pik 3 AHS NPUAHATTS PILEHHS WOAO0 LUbOrO 3aKOHOMPOEKTY (YacTMHA nepuia);
Bepxosra Papa YkpaiHm npoTsarom CTpoky CBOIX MOBHOBAXEHb HE MOXE [BiUi 3MiHIO-
BATU ofHi 1 Ti cami nonoxerHs Konctutyuii Ykpainm (wactuHa apyra).

3asHaueruit 3akoHONPOEKT NpPo BHeceHHs 3miH go cratei 80, 105 Koncturyuii
Ykpainu Bepxosra Paga YkpadiHm WOCTOro CKMKQHHS NPOTArOM POKY HE PO3risaa-
1A TA MPOTATOM CTPOKY CBOIX MOBHOBAXEHb HE 3MIHIOBASA BKA3AHI nosnoxerHs KoH-
cTuTyuii Ykpainu.

Orxe, 3akoHonpoekT Bignosigae sumoram cratti 158 Konctutyuii Ykpainm.

2.2. BignosigHo no yactunu apyroi cratti 157 OcrosHoro 3akony Ykpainm KoHcTtm-
Tyuis YKpQiHm He Moxe ByTr 3MIHEHA B YMOBAX BOEHHOTO A60 HAA3BMUYAMHOTO CTAHY.

Ha momerT HapaHHs KoHctutyuitHnm Cynom Ykpainu BucHoOBKy B YKpaiHi He BBe-
AEHO BOEHHOTO AOO HAA3BMYAMHOrO CTAHY, TOMY Yy Ui YACTMHI 3OKOHOMPOEKT €
TAKMM, LLO HE CynepednTb BUMOTram 4actuHu apyroi ctatti 157 OcHosHoro 3akoHy
Ykpainu.

3. Konctutyuis Ykpainu He moxe ByTh 3MIHEHA, AKLLIO 3MiHM NepeabadaioTs CKacy-
BAHHS Y4 OBMEXEHHS NPAB | CBOHOA NOANHM | TPOMAASHUHA OO AKLLO BOHM CMPSAMO-
BAHI HO MIKBIAALIIO HE3ANEXHOCTI YM HA MNOPYLUEHHS TEPUTOPIAABHOI LiNiCHOCTI
Ykpainu (yactura nepwa cratti 157 OcHosroro 3akony Ykpainu).

3aKOHOMNPOEKTOM NPOMOHYETLCA BUKITKOUMTH 3 UmnHHOT pepakuii Konctutyuii Ykpai-
HM yacTmHy nepuwy ctaTTi 80, 3rigHO 3 AKOK «HAPOAHMM AEnyTaTam YKPATHU rapaH-
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TYETLCS AENYTATCbKA HEAOTOPKAHHICTbY, O YACTUHY TPETIO L€l CTATTI BUKIIACTM Y HOBIM
penakuii, BIGNOBIAHO 0 AKOi «<HAPOAHWIA aenyTat YkpaiHu He moxe 6yTn 6e3 sroau
BepxosHoi Pagu Ykpainu 3aTPUMAHMM YM 300PELITOBAHUI 10 HABPAHHA 3AKOHHOT
cvnu OB6BUHYBANBHUM BUPOKOM CyAly LLLOAO HbOTOY.

Koncturyuinnmin Cya Ykpainm 0ocnigkyBas 3aKOHOMPOEKTM NMPO BHECEHHS 3MiH 10
yacTtuH nepuuoi, Tpetboi ctatti 80 OcHoBHoro 3akoHy YkpaiHu Ta HOAOBAB BUCHOB-
KM, O 3AMNPONOHOBAHI 3MIHM HE CyrnepeyaTs BUMOTaM 4acTuHK nepwoi cratti 157
Konctutyuii Ykpainu (eucHosku KownctutyuiiHoro Cyay Ykpainm sin 5 rpyanHs
2000 poky Ne 3-8/2000, gig 1 keitHs 2010 poky Ne 1-8/2010, sig 10 nunna 2012 po-
ky No 1-8/2012).

[MutanHs wono signosigHocTi BuMoram cratei 157 i 158 OcHosroro 3akony Yk-
PAiHM 30KOHOMPOEKTY NPO BHeceHHs 3MiH go ctatti 105 KoHctutyuii Ykpainu Takox
oynu npeametom posmsaay Konctutyuiiinoro Cyay Ykpainm.

Y BucrHosky sig 1 ksitHa 2010 poky Ne 1-8/2010 Kowncturyuiituin Cyn Ykpainm
KOHCTATYBAB, WO 3MiHW y yactuni TpeTin ctatti 105 Konctutyuii Ykpainm, a came su-
KIIOYEHHS CIiB «AKLLO Tinbku [MpesupeHT YkpaiHu He ByB yCyHEeHMIt 3 MOCTa B NOpsA-
KY IMNIYMEHTY», HE CMPSMOBAHI HO NIKBIAALIIO HE3ANEXHOCTI UM HA NOPYLLUEHHS TEPU-
TOpianbHOI winicHocTi YkpaiHu i BiANOBIiAAOTE BUMOraM 4aCTHHK nepwoi ctatti 157
Konctutyuii Ykpainm (a63aumn apyrui, TpeTin nignyHkTy 4.6 nyHkTy 4 MOTUBYBASbHOT
4OCTUHM).

30 pesynbTaTamM po3rsLy 30KOHOMPOEKTIB, SKMMM MPOMOHYBANOCS BHECEHHS
amin go crarten 80, 105 KoHctuTyuii Ykpainm Ta wono eignosigHOCTi aKmMx BUMOTOM
craten 157 i 158 Konctutyuii Yepainm Konctutyuinmit Cya Ykpainm Hoposas Buc-
HoBkM, Bepxosra Papa Ykpainu 3akoHis He npuimana.

Ha yac posrnaay 3akoHonpoekty nigcrae ansa aminn Konctutyuitium Cynom Yk-
PATHU MPABOBMX MO3MLIM i3 303HAYEHUX MUTAHL HEMAE.

Buxoaaum 3 BuknageHoro ta kepytoumcs ctattamm 147, 157, 158, 159 Koncturyuii
Ykpainu, ctattamun 51, 57, 66, 67, 69 3akony Ykpainu «[Tpo Koncturyuinuin Cyg Y-
painuy, Konctutyuintmit Cyn Ykpainu

LiAWOB BUCHOBKY:

1. BusHatv Takum, wo signosigae sumoram cratein 1571 158 Konctutywii Ykpainu,
30KOHOMPOEKT NPO BHECeHHs 3MiH [0 KoHcTuTyuii Ykpainm wopo rapaHTii HegoTop-
KQHHOCTI 15 OKpemmx nocanosmx ocib (peectp. No 3251), akum nponoHyeTbes:

«1. Brectn no Konctutyuii Ykpainu (Binomocti BepxosHoi Paau Ykpainu, 1996 p.,
Ne 30, cr. 141) Taki 3minu:

1) y crarTi 80:

YACTMHY NEpPLLY BUKITIOUMTH;

YACTUHY TPETIO BUKNACTM Y TAKIM penakuii:

«Hapogruit penytat Ykpainm He moxe 6yt 6e3 srogn Bepxosroi Pagn Ykpainu
30TPUMAHMMA YU 3QAPELUTOBAHMMA 10 HABPAHHS 3AKOHHOT CUIM OBBMHYBANIBHUM BUPO-
KOM Cyfly LLOAO HbOroy;

2) y yactuni tpetin cratti 105 cnosa «sakwo Tinbku MNpesuaeHT Ykpainu He By ycy-
HEHWM 3 NOCTA B NOPSALKY IMMIYMEHTY» BUKITIOUMTH.
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2. Llern 3akoH HaBUPAE YMHHOCTI 3 [iHA MOro onyBikyBAHH:Y.

2. Bucrosok KonctutyuiiHoro Cyay Ykpainm y cnpasi 3a 3sepHeHHam BepxosHoi
Paau Ykpainu npo HOAQHHS BUCHOBKY LWOAO BiANOBIAHOCTI 3AKOHOMNPOEKTY MNPO BHE-
cenHs 3miH 0o KoHctutyuil Ykpainu wopo rapaHTii HeLOTOPKAHHOCTI Afs OKPEMMX
nocanosmx ocib (peectp. Ne 3251) sumoram craten 157 i 158 Konctutyuii Yepainu €
0OO0B’A3KOBMM 1O BUKOHAHHS, OCTATOYHUM | HE MOXE BYTH OCKAPXKEHMIA.

Bucrosok Konctutyuiinoro Cyay Ykpainu nignsrae onybnikysaHHio y «BicHuky
Koncturyuinoro Cyay Ykpainu» Ta B iHLWMX ODILiHUX BUAAHHAX YKPATHM.

KOHCTUTYUINHWUM CY[, YKPAIHUA

® Summary to the Opinion of the Constitutional Court of Ukraine No. 2-v/2012
dated August 27, 2012 in the case upon the appeal of the Verkhovna Rada of
Ukraine on providing opinion regarding conformity of a draft law on introducing
amendments to the Constitution of Ukraine on guaranteeing immunities to certain
officials to the requirements of Articles 157 and 158 of the Constitution of Ukraine
(case on introducing amendments to Articles 80, 105 of the Constitution of Ukraine)

According to the Resolution «On forwarding the draft law on introducing amend-
ments to the Constitution of Ukraine on guaranteeing immunities to certain officials»
No. 5056-VI dated June 5, 2012 to the Constitutional Court of Ukraine the Ver-
khovna Rada of Ukraine submitted an appeal to the Constitutional Court of Ukraine
on providing opinion regarding conformity of a revised draft law on introducing
amendments to the Constitution of Ukraine on guaranteeing immunities to certain
officials, registr. No. 3251 (hereinafter referred to as «the Draft law») to requirements
of Articles 157 and 158 of the Constitution of Ukraine.

Pursuant to Article 158 of the Fundamental Law of Ukraine the draft law on
infroducing amendments to the Constitution of Ukraine, considered by the
Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna
Rada of Ukraine no sooner than one year from the day of the adoption of the deci-
sion on this draft law (Article 158.1); within the term of its authority, the Verkhovna
Rada of Ukraine shall not amend twice the same provisions of the Constitution
(Article 158.2).

The abovementioned Drat law on infroducing amendments to Articles 80, 105 of
the Constitution of Ukraine has not been considered by the Verkhovna Rada of
Ukraine of the sixth convocation during last year and the abovementioned provisions
of the Constitution of Ukraine have not been amended since its adoption.

Thus, the Draft law conforms to the requirements of Article 158 of the Constitution
of Ukraine.

According to Article 157.2 the Constitution of Ukraine shall not be amended in
conditions of martial law or a state of emergency.
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At the moment of provision of the opinion by the Constitutional Court of Ukraine
there is no martial law or a state of emergency in Ukraine, thus in this part the Draft-law
does not contravene the requirements of Article 157.2 of the Constitution of Ukraine.

The Constitution of Ukraine shall not be amended if the amendments foresee the
abolition or restriction of human and citizens’ rights and freedoms, or if they are ori-
ented towards the liquidation of the independence or violation of the territorial indi-
visibity of Ukraine (Article 157.2).

The Draft law proposes to exclude Article 80.1 from the current wording of the
Constitution of Ukraine, according to which «People’s Deputies of Ukraine are guar-
anteed parliamentary immunity». The abovementioned Draft law also proposes to
state Article 80.3 in following wording: «People’s Deputies of Ukraine shall not be
held criminally liable, detained or arrested without the consent of the Verkhovna
Rada of Ukraine until a verdict of guilty is rendered by a court against thems.

The Constitutional Court of Ukraine examined the draft laws on introducing
amendments to Articles 80.1, 80.3 of the Fundamental Law of Ukraine and provided
its Opinions, in which the Constitutional Court of Ukraine held that the proposed
amendments did not contravene the requirements of Article 157.1 of the Constitution
of Ukraine (Opinions of the Constitutional Court of Ukraine No. 3-v/2000 dated
December 5, 2000; No. 1-v/2010 dated April 1,2010; No. 1-v/2012 dated July 10,
2012).

Compliance of the draft law on introducing amendments to Article 105 of the
Constitution of Ukraine with the requirements of Articles 157 and 158 of the
Constitution of Ukraine has also been the subject of consideration of the
Constitutional Court of Ukraine.

In its Opinion No. 1-v/2010 dated April 1, 2010 the Constitutional Court of
Ukraine stated that alternations to Article 105.3, in particular, to exclude words
«unless the President of Ukraine has been removed from office by the procedure of
impeachment», were not oriented towards liquidation of independence or violation
of the territorial indivisibility of Ukraine and did not contravene Article 157.1 of the
Constitution (paragraphs 2, 3 of item 4.6 of the motivation part).

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with Articles 157 and 158 of the Constitution of
Ukraine the draft law on introducing amendments to the Constitution of Ukraine on
guaranteeing immunities to certain officials (Registry No. 3251) which envisages the
following:

«1. To infroduce amendments to the Constitution of Ukraine, as follows:

1) to exclude Article 80.1, and

to state Article 80.3 in the following wording:

«People’s Deputies of Ukraine shall not be held criminally liable, detained or
arrested without the consent of the Verkhovna Rada of Ukraine until a verdict of guilty
is rendered by a court against them».

2) to exclude words «unless the President of Ukraine has been removed from
office by the procedure of impeachment» in Article 105.

2. This law enters into force from the day of its publication».
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OKPEMA AAYMKA

cyani Koncuryuintnoro Cyay Ykpainm Mapkyw M. A,
ctocoeHo Bucrosky Konctutyuiitoro Cyay Ykpainu
y cnpasi 3a 3BepHeHHsM BepxoeHoi Papgy Ykpaitn npo HapaHHs BUCHOBKY

OO BiAMOBIOHOCTI 3AKOHOMPOEKTY MPO BHECEHHS 3MiH

no KoHctutyuii YkpaiHu Wofo HefOTOPKAHHOCTI BUMOTaM

cratet 1571 158 Konctutyuii Ykpainu
(cnpaea npo sHecenHs amin go cratent 80, 105, 126, 149
Koncturywii Ykpainm) *

Ha nigcrasi cratti 64 3akony Ykpainm «[1po Koncturyuinnmit Cyn Ykpainuy» suc-
NOBAIOKD OKPeMy iymky ctocosHo BucHosky KonctutyuiiHoro Cyay Ykpainm y cnpasi
30 38epHeHHsM BepxosHoi Paau YkpaiHu npo HogaHHS BUCHOBKY LWLOAO BiANOBIAHOCTI
30KOHOMPOEKTY NPO BHECEHH: 3MiH 10 KoHcTuTyuii YkpaiHM Wopo HeoTOPKAHHOCTI
sumoram crateit 157 i 158 Konctutyuii Ykpainm (cnpasa npo BHeceHHs 3MiH go cTa-
tei 80, 105, 126, 149 Konctutyuii Ykpainu) (nani — BucHosok).

[Moromxytouncs y Linomy 3 BucHoskom, BBaxato nyHKT 1 pe3onioTMBHOT YACTUHM,
B IKOMY BM3HAETLCA TAKMM, LLIO Bianosinae sumoram crater 157 1 158 Koncturyuii Yk-
PATHM, MONOXEHHS 3AKOHOMPOEKTY MNP0 BHECEHHS 3MiH 10 KoHcTuTyuii Ykpainm womno
HenotopkaHHocTi (peectp. Ne 10530) (nani — 3akoHONPOEKT), IKUM NPOMNOHYETLCS:
«1) yacturu nepwy Ta Tpetio cratTi 80 BuknOUMTUY, Ta ab3au, apyrui nignyHKTy 5.1
NyHKTY 5 MOTMBYBONBHOI YACTUHM HEOOIPYHTOBAHMMM, O 3A3HAYEHE MONOXEHHS
3akoHonpoekTy TakuM, Wwo He signosigae cratti 157 KoHctutyuii Ykpainm 3 Takmx
niacTas.

1. HaBeneHmu 3MiHaMK NPONOHYETLCS BUKIOUMTM YacTuHy nepy ctaTTi 80 Kow-
cTmTyuii YKPQiHK, 30 9KOK0 HOPOAHUM AenyTaTaM YKPQiHU TapaHTYETLCS AEMYTATCLKA
HELOTOPKAHHICTb, T YACTMHY TPETIO W€l CTATTI, 30 KOO HAPOAHI AenyTaTh YKpQiHu
He MOXyTb ByTW 6e3 sroam BepxosHoi Paau Ykpainm nputarHeHi o kpuMiHanbHOT
BiAMOBIAANBHOCTI, 3ATPUMAHI YM 3AAPELLUTOBAHI.

1.1. OBrpyHTYBAHHSA KOHCTUTYLIMHOCTI BKO3AHMX 3MiH MICTUTLCS B aB3aUi Apyromy
nignyHkTy 5.1 nyrkty 5 motmeysansHoi yactunm BucHosky: «Konctutyuintuin Cyg Yk-
PATHX paHille JOCAiAXYBOB AHOMOMYHI 30 3MICTOM 30KOHOMPOEKTU MPO BHECEHHS
3MiH 10 yacTuH nepuwoi, Tpetboi ctatti 80 OcHosHoro 3akoHy YkpaiHu, B pesynstarti
4YOro [LiMLIOB BMCHOBKY, WO TAKi 3MiHM He CynepevydaTb BMMOIAM YACTMHM MEpPLUOi
crarti 157 Kowctutyuii Ykpainn (BucHosku Kownctutyuinoro Cyay Ykpainu sig
27 yepens 2000 poky Ne 1-8/2000, 10 sepecHs 2008 poky Ne 2-8/2008, 1 ksitHs
2010 poky Neo 1-8/2010)». IHworo oBrPYHTYBAHHS HA KOPWCTb BiANOBIAHOCTI

* Okpema aymka cyaai Koncruryuitnoro Cyay Ykpainn Mapkyw M. A. go Bucrosky KonctutyuiitHoro
Cyay Ykpainm Ne 1-8/2012 sig 10 nunna 2012 poxy.
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crarti 157 Kowctutyuii Ykpainm sasHadenux 3miH y BucHoeky He Hasegero. Lle
OBFPYHTYBAHHS € HEMEPEKOHIMBMM, HE MICTUTb TEOPETUYHOTO TA MPABOBOrO AHANI3Y,
WO Mano 6 CyXMUTH NIAFPYHTSAM A TAKOrO BUCHOBKY.

1.2. 9k noka3ye CBITOBA NPAKTUKA, KOHCTUTYLT, 3 OLHOTO BOKY, HE MICTSITb MOHSIT-
T4 (nediHiuii) aenyTaTcbkoi HELOTOPKAHHOCTI, 3 IHLLOTO — B OCHOBHMX 30KOHAX BU3HA-
YOETLCS 3MICT AEMYTATCHKOT HEAOTOPKAHHOCTI. 30Kpema, B YKpaiHi rapaHTii Ta 3mict
AEnyTaTCbKOT HeLOTOPKAHHOCTI B1aHauyatoTses y ctatti 80 KoHctutywii Ykpainm.

Y pPa3i BHECEHHS BIAMOBIAHMX 3MiH 0O LEN CTATTI HAPOAHI AenyTaTh VKpo'l'HM 6y):LyT|=
no36aBneHi rapaHTii HeOTOPKAHHOCTI. [ONOBHOK MPMYMHOKID MPOMOHOBAHMX KOH-
CTUTYUIAHMX 3MiH € MONITUYHA CKNOAOBA, O HE HEOBXIAHICTL YW NPABOBA AOLINLHICTb.
Yuurua Hopma KoHctutyuii Ykpainu, B aki genyTatcbka HegOTOPKAHHICTE PO3KPM-
BAETLCA Yepe3d AOAATKOBI FAPAHTIi LWLOAO HEMOXIMBOCTI 6e3 3rogu BepxosHoi Paau
YKpaiHW NpUTArHEHHS HOPOAHWX AenyTaTis YKpaiHM SO KPUMIHOMBHOI BignoBigab-
HOCTi, 30TPUMAHHS Y1 QPELUTY, MOBHICTIO Y3rOLXKYETbCH 3 KOHCTUTYLLIMHMMM 3ACAAAMM
LiSNbHOCTI HOPOAHMX AenyTaTiB YKPQiHW K NPeACTABHWUKIB HAPOLY B HAMBMLLOMY
30KOHOLOBYOMY OPraHi AEep>XABM i BiANOBILAE MIKHAPOAHO-MPABOBIM MNPAKTULI
3abe3nedeHHs rapaHTii 4enyTATCbKOT 4iAnbHOCTI.

AHQni3 3MICTY NONOXEHb L€l KOHCTUTYLIMHOT HOPMM CBIAUMTL, LLLO HAPOLHI AenyTa-
™ YKpQiHu He € aBCONOTHO HEAOTOPKAHHUMM, LLOAO HUX ICHYE CMEeLianbHA KOHCTHU-
TyUiIMHO NpOoLeaypa NPUTIrHEHHS O KPUMIHAMBHOT BignosigansHocTi. Posrnag napna-
MEHTOM MUTAHHS MPO NMPUTATHEHHS HAPOAHMX AenyTaTiB YKPQAiHM [0 BifiNOBIAANLHOCTI
He BMKMNIOYAE TAKOT MOXIMBOCTI, O € NMLIE AOAOTKOBOIO FOPAHTIE 3a6e3neyeHHs
30KOHHOCTI | NepedyMOBOIO 4O HONEXHOI peani3auii NpeacTaBHULbKUX GyHKUIA. [1pw
LUbOMY HeMae€ nigcTas BBaxaTtu, wo Bepxosrna Pana Ykpainm snoexmeae upm ceoim
npasom. byab-aki MpaBoOBi NepeLwkoam Ang 3aCTOCYBAHHA BKA3AHOTO KOHCTUTYLLIMHO-
rO MEXAHIZMy MPUTATHEHHS HAPOAHMX AenyTaTisB YKpPAiHM [0 KPUMIHANbHOI
BiAMOBIAANBHOCTI BIACYTHI.

2. MNpw 3niACHEHHI aHANI3Y KOHCTUTYLIMHOCTI NPONOHOBAHMX 3MiH 1o KoHctuTyuii
YKpQinu cnif, BUXOAMTHM 3 TAKOTO.

2.1. BignosigHo g0 vactunm nepuwoi cratti 80 Konctutyuii Ykpainm HapoaHum ae-
nyTatam YKPAiHM rapaHTYETbCA AEMyTATCbKA HEAOTOPKAHHICTb. 3 QHANMI3Y NOMNOXeHb
yactuH gpyroi Ta Tpetsoi cratti 80 KoHctutyuii Ykpainu, BignosigHux ctaten 3akoHy
Ykpainu «[1po cratyc HapogHoro aenytata YKpaiHmy Ta 3apyBixkHOro A0CBiAY LWOAo
LENyTATCbKOrO IMYHITETY M IHOAEMHITETY MOXHQA LINTU BUCHOBKY, LLLO 3MICT NMOHATTS «ae-
MYTATCHKA HEAOTOPKAHHICTbY CTAHOBUTL OCOBNUBUIM NOPSAOK 3ACTOCYBAHHS (HE3ACTO-
CYBOHH$) IO HAPOAHOTO AenyTaTa YKPaiHM BiNOBIAHMX 3QXOAIB AEPXKABHOIO NPUMYCY.

Tak, srigHo 3 KoHctutyuieto Ykpainm HapoaHi aenytati YkpaiHu He MOXyTb OyTu
6e3 3rogu Bepxosroi Paan Ykpainu nputarHeHi 4o KpMMIiHANbHOI BigNOBIAANbHOCTI,
3aTPUMAaHI U1 3aapelwTosaHi (vactuHa TpeTs cratti 80 Konctutyuii Ykpainu).

Orxe, crarta 80 KoHctutyuii YkpaiHmM BCTAHOBMIOE AOAATKOBI B MOPIBHAHHI 3
0CcobUCTOI HEROTOPKAHHICTIO MmoamHu (ctatTa 29 KoHctutyuil Ykpainu) rapaHTii He-
AOTOPKAHHOCTI HOPOAHOrO AenyTata YKPAiHM sk MPeAcTABHMKA HAPOLY 3 METO
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CTBOPEHHS HANEXHMUX YMOB AN BUKOHAHHS MOKIAAEHMX HO HbOTO 0H6OB’A3KIB TA 30XM-
CTy Bifj HE3OKOHHOTO BTPYYAHHS Y AENyTATCbKY BifNbHICTb.

HapogHuit aenytat YkpaiHn — Le yrNOBHOBAXEHWH BUOOPLAMM MPEACTABHMK 3
NeBHUMM ODOB A3KAMM Nepes HAPOLOM, HA BIPHICTb SKOMY MyOMiYHO NPUCATaE i B
iHTEpeCcax AKOro 3MIMCHIOE CBOI MOBHOBAXEHHS. 30 MpPaBoBOlO nosuuicto KoHcTu-
TyuitHoro Cyny Ykpainu, BUknaaeHoo 8 a63aLj 4eTBEPTOMY MyHKTY 3 MOTMBYBAMbHOT
yactuHm Pienna sig 10 rpyans 2003 poky Ne 19-pn/2003 y cnpasi wono Hegotop-
kaHHOCTI Ta iMniumenTy Npesnaenta Ykpainm, npaso HegoTopkarHocTi [pesnaeHTa
Ykpainu Tpeba po3yMiTh sk OPraHiyHy CKIAoBY MOTO KOHCTUTYLIMHOTO CTATYCY, WO
MAE HO MeTi 306€3MNeUYEeHHa YMOB /19 PEANi3aALi NOKNAAEHMX HA HbOTO MOBHOBAXEHb.
Tomy BMXOZASUM 3 NPABOBOI NPUPOLM NAPIAMEHTAPU3MY, MOHLATA HOPOLHOMO Aeny-
Tata Ykpainu, akumit, ak i [MpesnaeHt Ykpainim, 0bMpaeTbcs BCEHAPOAHO TA NPEaCTaB-
nsi€ iHTepecn Hapody YKpaiHM, HEAOTOPKAHHICTb HAPOLHOIO AenyTata YKpaiHu Ta-
KOX € OPraHiYHOK CKNALOBOK MOrO KOHCTUTYLLIMHOIO CTATYCY.

Y Bucrosky 8ig 5 rpyanst 2000 poky Ne 3-8/2000 y cnpasi npo BHECEHHS 3MiH 1O
cratTi 80 Koncturyuii Ykpainm Koncturyuinttunit Cyn Ykpainm Bka3as, WO HEAOTOp-
KQHHICTb HOPOAHMX aenyTaTis Ykpainu (ak i HegoTopkaHHicTs [pesmaenta Ykpainu,
cypais Konctutyuiihoro Cyay YkpaiHm Ta cyamie CyaiB 3aransbHoOi |op14cn,14|<|_|,i'|')
NOB'A3GHA HE 3 X CTATYCOM AK JIOAMHM | TPOMOASHMHA, O 3 XAPAKTEPOM MOBHOBA-
KEHb, MOKNAAEHUX HO HKX Y 3BA3KY 3 BUKOHOHHAM OePXaBHUX dyHKLiN (aB3aL, apyruit
NyHKTY 3 MOTMBYBQMbLHOI YACTMHM), O TOMY TOKA HELOTOPKAHHICTb € CKNOAOBOI iX
KOHCTUTYLIIMHOTO CTATYCY, O MAE HA MeTi 306€3NeYeHHs YMOB 1 BUKOHAHHS MO-
knageHmx Ha Hux KoHctutyuieio Ta 3akoHamm YKpaiHM MOBHOBAXEHS.

Konctutyuintmit Cya Ykpainu, QifLoBLLIM BUCHOBKY, WO HAPOAHWM aenyTaT Ykpai-
HY, cyaas, [pesmaeHT YkpaiHm MaioTb CneuianbHmMi KOHCTUTYLIMHMI CTATYC, CKNAA0-
BOIO AKOrO € HEAOTOPKAHHICTb, TQ BU3HABLUM CKACYBAHHS IHCTUTYTY HELOTOPKAHHOCTI
crocosHo [peaunaerTa Ykpainm Ta cyapis Takum, wo cynepeumts ctaTTi 157 KoHctu-
Tyuii Ykpainu (a63au vetseptuit nignyHkty 5.1, nignyHkr 5.2.2 nignyHkry 5.2 nynkry 5
BucHosky), no cyTi, 3a0CcTOCYBOB HEOAHAKOBMI MNiaXia 4O OCI6, AKi MAKOTb 0COBNMBUIA
CTATYC TA XOPAKTEP NOBHOBAXEHb, NMOB’A3AHMI 3 BUKOHAHHSIM AePXABHUX (MpeacTas-
HULBbKMX) PYHKLIM, peanizauis akux 3a06e3nedyeTbcs rapaHTIsMU HE3ANEXHOCTI.

Cratra 80 OcHosHoro 3akoHy YkpaiHu noTpebye NeBHMX 3MIH TA yTOUYHEHb, OAHAK
NpH LbOMY HEMAE MPABOBMX MIACTAB A1 MOBHOTO CKACYBAHHS IHCTUTYTY AEMYTATCHKO-
ro IMyHITETY B YMOBOX NEPExigHOro nepiogy po3bymoBM AEMOKPATUYHOI NPABOBOI
nepxasu. BigcyTHicTb rapaHTiit HapogHoro aenytaTta YKpaiHW MOXe Npu3BecTH 4o no-
PYLUEHHS TOKUX 30CAS, HO AKUX FPYHTYETLCS CyCrinbHe XUTTa B YKPAiHi, — nonitnuHoi
Ta igeonoriyHoi 6aratomaHiTHocTi (dactmHa nepwa crarti 15 Konctutyuii Ykpainu), i
OBMEXEHHS KOHCTUTYLIMHMX NPAB MPOMAAAH. 3MiHM, WO NPONoHyoTses Ao craTti 80
Konctutywii Ykpainm, cTocyioTbcs creuiansHOro CTatycy HOPOAHWX AenyTaTis YkpdiHu
i ONOCepPenkoBAHO BIMAIMBAKOTb HA 3MICT Ta OBCAT KOHCTUTYUIMHKX NPAB i cBo6OA noau-
HW | TPOMOAAHMHA (X CKACYBAHHS 4 OOMEXEHHS). TOMY BUKIIOYEHHS YACTUHU TPETLOT
cratti 80 Konctutyuii Ykpainun cynepeunts ctatTi 157 KoHctutyuii Yepainm.

2.2. TIapnameHT — €AnHUIF OPTraH 3aKOHOAABYOT BAaM B YKPATHI — CKNOAQETHCS
3 YOTUPLOXCOT N'ATAECATU HAPOAHMX AENyTATIB YKPATHU, AKi 34iMCHIOIOTH CBOI MOBHO-
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BADKEHHS HQ MOCTIMHIM OCHOBI TA AitOTb B iHTEPECAX YCbOro YKPAiHCbKOro Hapomy
(ctatta 75, yactuHa nepwa cratti 76, yactuHa nepwa cratTi /8, yactuHa nepia
cratTi 79). Ananis Konctutyuii Ykpainu, npasosux noauuin KoncturyuiiHoro Cyay Y-
PAiHM LOE NiACTABKU A1 BUCHOBKY, LLLO CKACYBAHHA AEMYTATCHKOT HEAOTOPKAHHOCTI B
NOBHOMY 06CA3I MOXE NMPU3BECTM IO NMOPYLUEHHS CUCTEMM CTPUMYBAHb | MPOTUBAT Y
bYHKLIOHYBAHHI EPXABHOT BNALM.

[OPAHTYBAHHS HELOTOPKAHHOCTI HApOAHOMY gaenyTaty YKpaiHu € HeobxigHoo
YMOBOIO 3LIMCHEHHS HMM MOBHOBOXEHb B iHTEPECAX HAPOAY, SKMM HOAINAE CBOIX
NPeacTaBHMKIB BNagoo HesnocepeaHbo HA 3aranbHUx i npammnx subopax. O6os as-
KOBMM €fIEMEHTOM KOHCTUTYLIMHO-NMPABOBOrO CTATYCY HOPOAHOIO AenyTaTa YKPAiHu
€ AEenyTATCbKA HEAOTOPKAHHICTb, KA «MAE UiINbOBE MPU3HAYEHHA — 306e3neyeHHs
6e3nepeLlKoaHoro Ta epekTMBHOIO 30IMCHEHHS HOPOAHMM AENyTATOM YKPATHU CBOIX
¢byHKuin. BoHa He € ocobuctim npusineem, a mae nybnivHO-NPABOBUI XAPAKTEP»
(@63ay, nepwmit nyHkTy 4 moTuByBaNbHOI YacTuHM Piwenns Konctutyuiinoro Cyay
Ykpainu sig 27 xoetHa 1999 poky No 9-pn/99). «Kpim Toro, aenyratceka HegoTop-
KQHHICTb HE € BMKIIOYHO iHAMBIAYQNbHWM MPOBOM HAPOLHOrO AENnyTaTd YKpaiHu.
BoHa cnpamoBaHa Takox Ha 3a6e3neyeHHs HOPMAbHOTO GYHKLIIOHYBAHHS napsa-
MeHTY» (a63al woctuit nignyHkTy 3.2 nyHkTy 3 MOTMBYBANBHOI YacTuHK BucHoeky
Kowncruryuinnoro Cyay Ykpainm sig 11 nunna 2000 poky Ne 2-8/2000). «3rigHo 3 uac-
mHoto nepwoto cratti 80 Kowctutyuii Ykpaivu HapogHum penytatam YKpaiHu
rOPAHTYETLCS AEMNYTATCbKA HEAOTOPKAHHICTb. BignosigHe nonoxeHHs MICTUTLCS | B 4a-
CcTUHI nepwin ctatti 27 3akoHy npo cratyc. JenyTatcbka HelOTOPKAHHICTL € ene-
MEHTOM CTATYCYy HAPOAHOrO fAenyTaTa YKPAiHM i KOHCTUTYLIMHOK FapaHTIED, AKa
CNPAMOBAHA HA CTBOPEHHS HANIEXHMX YMOB 11 6€3NepeLKoaHoro Ta epekTMBHOro
30iMCHEHHS HUM AENyTATCHKO! HiANbHOCTI (AenyTaTCbkux NOBHOBAXEHD). BoHa He €
OCOBUCTUM MPUBINEEM, O MAE NyBNIYHO-NMPABOBUIA XAPAKTEP. i meTa — He Tinbku
ybe3neynT1 HapoaHOro aenyTaTa YKPQAiHM Bifi HE3QKOHHOTO BTPYYAHHS B MOrO Aeny-
TATCbKY [HisIbHICTb, A M CNPUATM HANEXHOMY GYHKLIOHYBAHHIO MAPIAMEHTY»
(a63au nepwwmit nyHkTy 5 moTtusysanbHOT YactuHm Piwenns Konctutyuininoro Cyay
Ykpainu sig 26 yepsHa 2003 poky Ne 12-pn/2003).

BignosigHo no npasosoi nosuuji Cyn,y, BUKIIQAEHOI B LIbOMY X PilueHHi, «<nonoxen-
Hst yacTuhu nepoi ctatti 80 KoHctuTtywii Ykpaitu, 30 skuM HOpOZHWUM AenyTaTam Yk-
PAiHM FAPAHTYETLCA AENYTATCbKA HEAOTOPKAHHICTb, TA BIAMNOBIAHE NOMNOXEHHS YACTH-
HM nepLwoi ctatTi 27 3akoHy Ykpainm «[1po cratyc HapoaHoro aenytata YKpaiHm»
Tpeba po3yMiTH TAK, LLO AEMYTATCHKA HEAOTOPKAHHICTb SIK ENIEMEHT CTATYCY HAPO[-
HOro menytata YKPaiHM € KOHCTUTYLIMHOIO rapaHTielo besnepellkogHoro Ta edek-
TUBHOTO 3AIMCHEHHS HOPOAHMM AenyTaToM YKPAiHKM CBOIX MOBHOBAXEHDL | nepenba-
YOE 3BifIbHEHHS MOTO Bifl OPUAMYHOT BIANOBIAANLHOCTI Y BU3HAYeHUx KoHcTuTyuieo Y-
PATHM BUNAAKAX TA OCOBNMUBMIA NOPAAOK NMPUTATHEHHA HOPOAHOTO AenyTaTa YKpaiHm
L0 KPUMIHAMBHOI BIANOBIAANBHOCTI, MOro 3ATPUMAHHS, APELUTY, O TAKOX 3ACTOCYBAH-
HS IHLWMX 30XOMiB, MOB'A3AHUX 3 OBMEXEHHAM HOro ocobucTux npas i cBobom»
(nignyHkT 1.7 nyHkTy 1 pesonoTMeHOT 4acTmHuM).

BinnosigHo no yactuhum gpyroi cratti 5 KoHctuTyuil Ykpainu Hociem cyBepeHiTeTy
i €EQMHMM mxepenom Braam B YKpAiHi € Hapom, HapOA 3aiicHioe Bnaay 6esnocepen-
HbO | Yepe3 OPraHM AEPXABHOI BNAAM TA OPraHM MICLEBOrO CAMOBPALYBOHHS.
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Ob6upatoym NPeaCcTaBHUKIB HAPOAY 40 NAPNAMEHTY, BUOOPLI AeneryioTs iM 4acTUHy
BIIACHUX BIOAHKMX MOBHOBAXEHb, B TOMY YMCH i 3 METOIO 306E3MNEYEHHS ONTUMASbHO-
rO MEXAHI3My 3AXMCTY MPAB | 3AKOHHUX IHTEPECiB TPOMALAH. BaXnuBICTb BUKOHAHHS
NOKNQAEHUX HA HAPOOHWMX AenyTaTie YKpAiHu oboB’s3KiB 3YMOBIIOE HeobXigHiCTb
BCTAHOBNEHHS KOHCTUTYLIMHMX TOPOHTIM AENYTATCbKOT HELOTOPKAHHOCTI, 9KA MAE
BesnocepenHiit 38’930k 3 MOXIIUBICTIO 3a6e3MedeHHst NPaB | CBOOOA NMIOANHU | TPOMA-
OAHWHQ.

Takmm unHoMm, BrnydeHHs 3 Tekcty KoHctutyuii YkpaiHm nonoxeHHs npo rapaHTito
LENYTATCbKOT HEAOTOPKAHHOCTI MOPYLUYE OCHOBM BiANbHOCTI HE TiflbkKM HOPOAHOrO Ae-
nytata Ykpainu, a it BepxosHoi Paau Ykpaivu B Winomy sk nApnameHTy, a TOMy BRu-
Ba€ Ha obcar Npas rpoMaasHuHa Ta obmexye ix. bes HanexHoro dbyHKuioHyBaHHS
NAPIAMEHTY HEMOXIIMBE BUKOHOHHS FOIOBHOTO OOOB SI3KY AEPXABK — YTBEPLAXKEHHS
i 3a6e3neverHs npas i ceobop moamtu (HactuHa gpyra cratti 3 Konctutyuii Ykpainu).
Tomy BunyuerHs yactmhm nepuoi cratti 80 KonctuTyuii Ykpainm y 3anponoHosaHik
penakuii 3aKkOHOMPOEKTY YMOXIIMBIIOE CKACYBAHHS T OBbMexeHHs npas i ceobon
NIOAMHK | TPOMALSAHUHA, d 3anponoHoBaHi 3miHu go cratti 80 Konctutyuii Ykpainu
CNPAMOBAHI HO NOCNABIEHHS NAPIAMEHTAPKUIMY B YKPQTHI.

OTxe, Ha MOIO ByMKY, 3a3HAYEHKI 3AKOHOMPOEKT LLOAO BUKITIOYEHHS YACTUH Nep-
woi Ta Tpetboi cratti 80 KoHctutyuii YkpaiHu Npo rapaHTiio AenyTaTcbkoi HeloTop-
KQHHOCTI € TAKWMM, LLO cynepeunTts Bumoram ctatti 157 Konctutywii Yepainu.

2.3. MyHkT T pe3onoTMBHOT 4ACTUHU BUCHOBKY HE Y3romKy€eThCs 3 MiXKHOPOAHOK
npakTukoto. €sponeicbka crninsHoTa y kBiTHI 2000 poky cnpuitHana Beeykpaincbkuit
pedbepeHaym, KM NPOMOHYBANIOCS BU3HAUYUTUCH CTOCOBHO CKACYBAHHS AEMYyTATChb-
KO HEJOTOPKAHHOCTI, K 3arpo3y napnameHtTapuamy. Llei pedeperaym suknmkas
HeraTmeHy peakuito [TAPE, aka HOBITb CTABMAQ NMUTAHHSA MPO BUKIKOYEHHS YKPATHM 3i
csoro cknaay. Y pesonouii Big 4 keitHs 2000 poky MAPE naronocuna Ha ocobnmeo-
MYy 3HQYEHHI LenyTaTCbKOi HELOTOPKAHHOCTI AN HOBMX AEMOKPATIM — KPAiH, ski
nepebyBaioTh HA MOYATKOBOMY €TAMi KOHCTUTYLIMHOrO OymiBHUUTBA, 4O TOrO X B
YMOBQOX, KO/MW HE 30UBEPLUEHO Mpouec GOPMYBAHHS HE3aNexHo! CymnoBoi BRAaM.
[MeBHE 30HEMOKOEHHS NEPCMNEKTUBOIO MOAASBLIONO NMOBHOMO CKACYBAHHS LEMYTATCh-
KOro iMyHIiTETY BUCIOBMNQ | €BpONENCchKa KOMICia «3a AeMOKPATiio Yepes Npaso»
(BereuiaHcbka komicis). Y BUCHOBKY, 30TBEPIXEHOMY HA ii 44-My nneHapHOMy 3aci-
nanHi 13—14 xoetHa 2000 poky, 303HQYANOCH, WO «ICHYIOTh 3AXiAHI 4eMOKPATIi,
0COBUBO B MEXAX NPABOBOI CUCTEMM 3BMYAEBOIO NPABQA, AKi HE BU3HAIOTb MPUHLM-
ny abCoMOTHOIO IMYHITETY YNIeHiB NAPIAMEHTY Bifl APELUTY TA 3ATPUMAHHS, O TiflbKK
nepeabauyaioTs IMyHITET LOAO 3098, 3p06NEeHUX y napnameHTi. B Toit xe yac, y umx
KPAIHOX iCTOPUYHO JOCUTb OABHO CKNANACH TPALMLIA, 30 KOO CBABINbHWMIA apeLT
OMNO3ULIMHUX NONITUKIB € Hemmucnummum. Lle He 36iraeTbes 3 cutyauieio B Ykpaiwi, ae
AEMOKPATIS € LOCUTb MOMOAOIO TA A€ OMO3ULMHI MOMITUKM BUCTIOBMIOOTE MOBOIOBAH-
HA WOM0 X ApeLTy, SKWO BOHM He ByayTb 3axuLleHi umum nosnioxeHHam Koncturyuii
Ykpainu. Lle, sBuuarto, € cutyalis, konu ceoboaa AyMKM TG BOIEBUABIIEHHSA NAPSIA-
MEHTapIiB MOXe ByTW nocTasneHa nig 3arpo3y». Komicis miiwna BMCHOBKY, WO HOP-
MM, SIKi PEMMAMEHTYIOTb AEMYTATCbKY HEAOTOPKAHHICTb, MOBUHHI MICTUTUCH Y KOHCTU-

Tyuii.
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TakUM YMHOM, 30 3ArANbHOEBPONENCHKUMM CTAOHAAPTAMM PO3LLUMPEHE TIYMAYEH-
HS LenyTaTCbKOi HELOTOPKAHHOCTI YM CKACYBAHHS 1i gK KOHCTUTYLIMHOIO iHCTUTYTY
CNPUAMOETBCH EBPOMENCHKMM CYCMiNbCTBOM sIK 1B HEMPMMHATHI KpakiHow. Pasom 3
TUM, 30 UMMK CTOHAAPTAMM MEXI i MOBUMHHI BU3HAYATMCA 3ANEXHO Bif, PIBHA PO3BUT-
Ky MOMITUYHOI TA CYLOBOI CUCTEMM KPAiHM TA CTANOCTI ii AEMOKPATUYHUX TPAAMLIN.
CoorogHi cepen 143 napnameHTis CBiTy, ski BXOAATb [0 cknagy MixnapnameHTcbko-
ro Cotosy, Hema xopaHoro 6e3 genytartcekoro imyHiteTy. OTxe, B KpaiHaX 3i CTANOO
LEMOKPATIEIO HAABHICTb B MPABOBOMY MOMI AEPXABK IHCTUTYTY AEMNYTATCbKOrO IMYHi-
TETy CNPUIMAETLCS HanexHo. Hemae napnameHTapuamy 6e3 CuibHOro NapIamMeHTy,
OCKIifIbKM B CUCTEMi MOMITUMYHOI OPraHi3auii Aep>XXaBK, r|o6yﬂ,OBc1Hi171 HO NPUHUMNI
nofiny BNau, NAPAAMEHTY HANEXMUTb KIIKOHYOBAO POISb.

Kpim kona ai (isHb), HO AKi NOWMPIOETLCA AEMYTATCKUI IMYHITET, TA TEPMIHY i
MICLS IEMYyTATCbKOrO IMYHITETY, 3AKOHOLABCTBO BiNbLIOCTI KPATH CBITY 3QKPIMNIIIOE B
CBOIX HOPMAX CMOCi6, NOPALOK TA NPOLEAYPY 3ACTOCYBAHHA AEMYTATCHKOIO iMyHITE-
Ty. TAK, B O4HUX KPATHOX (MEPEBAXKHO 3 OAHOMANATHUM NAPIAMEHTOM) AENYTATH MO3-
OOBNSIOTLCA HEAOTOPKAHHOCTI 30 3rofoto NANATH abo NAPNAMEHTY NPU NPUAHSTTI
PiLLIEHHA NPOCTOK abOo KBANIDIKOBAHOK BiNbLIICTIO TONOCIB, A B iHWMX — L& NMUTAHHSA
MOXe BUPILLYBATUCSH CMIKEPOM UM KONETIANbHUM KEPIBHUM OPraHOM NANATM NApna-
MeHTY, sk, Hanpwuknag, y Benvkobputanii. 3a Konctutyuieo lcnawii genytatu i cena-
Topu nigcyaHi nuwe Kpuminanerin nanati Bepxosroro cyay; y KoHcturyuii Pociicekoi
Pepepatuii NMUTAHHA NPO NO3OABNEHHS AEMyTATCbKOI HELOTOPKAHHOCTI BUPILLYETLCS
30 nopaHHsm [eHepansbHoro npokypopa Pociricbkoi Penepauii signosigHin nanarti
Pepepanshunx 360pis TOLLO.

Cyans Konctutyuinnoro Cyay Ykpainm M. Mapkyw
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TEOPIA TA IIPAKTHKA KOHCTUTYI[IHHOI FOPUCITHKIIIT

[MpaBo Ha NOACHKY FigHICT:
YKPAIHCbKA TEOpIs i NPAKTUKA
Yy KOHTEKCTi EBPONENCbKOro AOCBiay

C. BaosiueHko
cynns Koncturyuinnoro Cyay Ykpainu

B. Kamno
cyans Koncrutyuirtoro Cyay Ykpainu

Y cratTi gocnigxyoTbca ¢inocopcbki, npmMpoaHO-NPABOBI TA MO3UTHBICTCHKI QCreK-
TW MPABA HQ JIIOACLKY TAHICTb, MOro KOHCTUTYLIMHE PeryntoBaHHS TQ 3QXUCT OPraHamm
KOHCTUTYLIMHOI I0CTMLiT.

Kniouosi cnosa: npaso Ha NOACLKY FAHICT Ta #oro cynosuii 3axmct, KoHcru-
ryuisiimii Cyn Ykpainm, nposigHe npaso JoauHA.

(Mpoanosxerns. [Moyatok ams. Ne 4/2012)

4. KoHuenuii npaBa Ha NIOACLKY FAHICTb Y Cy4acHii IOpUANYHIA HayLi

[MpaBoBG HAYKA LE HE JOCATNA OAHOCTAMHOCTI Y MUTAHHAX COLiAbHO-NPABOBOI
NPMPOAM MOACLKOI rigHOCTI. [leski B4eHi 3a3HAYAIOTh, L0 JOACLKA MAHICTb € OAHIE 3
6aratbox cBOBOA MOAMHM; HLII CTBEPAXYIOTb, WO MAHICTL € Tl MO3UTUBHUM NMPABOM.
Ieski aBTOpPU PO3MMAQAIOTE NPABO MOAMHM HA TAHICTL K 3ACAAHMYE LWOAO iHLUMX
NpaB NOANHM, OCKINbKM BOHO PEANi3YETbCH YePE3 OJGHOYACHE 30CTOCYBAHHS PA3OM 3
HLWMMKM MPABAMM | cBOBOAAMM rpOMafsaH. YueHi TaKOX po3riaaaioT MPABO HA NMOA-
CbKy TMAHICTb 9k ABCONIOTHE, TOBTO TAKE, WO OXOPOHSETLCS Bif YCiX IHWMX Cy6 ekTiB
NpPaBa, sKi 'y 38’93Ky 3 UMM CMiBICHYIOTb Y MEBHOMY NPABOBOMY pexumi. Ha aymky ae-
AKMX OOCNIOHMKIB, MAHICTb IOOUHM Tpe6o PO3YMITH Y ABOX 3HOYEHHAX: B 06’ eKTUBHO-
My — fIK BU3HOHHA | NOBAry o ocobu 3 Boky OTOUyloumX, Ta Yy Cyb eEKTUBHOMY — AK
YCBILOMNEHHS ocoboto cBoro CyCninbHOro cTaHoBMLA'.

3okpema, ykpainceka gocnigruus H. LLykniHa TpakTye rigHicTb moanHu y 3arans-
HOCOLiONbHOMY 3HOYEHHI 9K CYKYMHICTb PI3HOMAHITHUX OPIEHTUPIB, COLIANbHUX i Npa-
BOBMX MOXJIMBOCTEM, O TAKOX «IHAMBIAYANbHOT» KYNbTYPH AEPXABM, LLO BU3HAYAIOTb
CYTHICTb OACLKOT MAHOCTI HO NEBHOMY ETaMNi ICTOPUUYHOTO PO3BMTKY LmBINi3auii. Y cy-
TO NPABOBOMY 3HAYEHHI AOCNIAHMUA BUSHAYAE MAHICTb MIOAMHM K CYKYMHICTb 0CObBM-

' bynarosa A. LLI. Joctounctso nuunoctn // KonctutyumonHoe npaso: cnosaps / Ote. pen. B. B. Mak-

cakos. — M., 2001. — C. 139-140.
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CTUX NPAaB i ceobog, peanisauis Skux LO3BONSE KOXHIM NOAKUHI CTATYH, 6yTl/I i 3anuwa-
T™MCA 0COBUCTICTIO. 30 TAKMX YMOB TifiHICT 0CObM, HA ii AyMKY, Cnif PO3rMsaaTH aK
bYHAAMEHTANBHY HOPMY ICHYIOUYOTO AEPXABHOrO Nagy, skad, Binblie TOro, yTBOptoe
NiABANIUHY KOHCTUTYLIMHO OPraHi30BAHOMO CYCninbCTBA'.

Heski asTopu nig kateropiero «rigHicTb ocobu» PO3YMIOTb TAKOX BOMOLAIHHA NIOAN-
HOIO NEBHUMW MOPANBHUMM TA IHTENEKTYANBHUMMK GKOCTSMM, LLO BiANOBIAAIOTL 3Arasb-
HOBM3HAHUM MOPAnbHMM LiHHOCTAM?. Pociricbka pocnigimug H. Konecosa sasHauag,
LLO FIAHICTb — L& BM3HOHHS CyCniNbCTBOM COLLANbHOI LiHHOCTI, YHIKONbHOCTI TG HENO-
BTOPHOCTI NIOAMHU, BHAYYLLIOCTI KOXHOI 0cobMU siK HOCTKM NIOACHKOT CinbHOTHS.

9k cnpaBeanmMBO 303HAYAIOTL YKPATHChK gocnigHuku B. Tonosuerko ta O. Tono-
BYEHKO, MAHICTb Y NPABOBIM CUCTEMI — Lie HE NMLLIE KOHCTUTYLIMHUIA NPUHLMM, A 1 NpU-
POMHE, HEBIA EMHE NPABO KOXHOT NoamHK. Ha 0CHOBI mpmHUMNY FigHOCTI GOPMYETLCS
cyb’eKTUBHE NPABO MIOAMHM HA TIAHICTL,

3aranom, 3 aHanidy BITYM3HAHOT TA 3APYDIKXHOI HAYKOBOI NITEPATYPU MOXHQ
BMAINUTU TPM OCHOBHI KOHLEMLIT NPABA HA MIOACHKY MiAHICTb:

— NepLa — HOPMATUBHO-MO3UTUBICTCbKA — MOMArA€E y TOMY, LLO NPABO HA MIOACH-
Ky FAHICTb PO3MANAETLCA K GOPMANIBHO-BU3HAHE NPABO, ke 3a6e3neUyeThcs Bigno-
BiOHWM NPABOBKUM 3AXUCTOM;

— APYra — COLioNoOro-no3uTUBICTCbKA — PO3MMAAAE NPABO HA MIOACHKY MAHICTb 9K
NPABO, 3AKPINNEHE Y HEHOPMATUBHUX AXEPenax (CycninbHa i CynoBa NPAKTMKA TO-
wo). Lle npaso moxe 6yT1 3axmiieHe 3a LONOMOrolO CyCninbHO-NPABOBOI MPAKTUKM;
NPU LbOMY PAKT NOPYLLEHHS MPABA OCOBU HA JIOACHKY MAHICTb € EAMHOIO MiACTABOIO
L5 MOro NPABOBOrO 3AXMCTY;

— TpeTd — NPUPOAHO-NPABOBA, 3riAHO 3 9KOK MPABO HA NIOACHKY TAHICTE — Le
MOPQMbHUIA IMNEPATHB, O MAE HOAMNPABOBE, LiHHICHE 3HaYyeHHs. Lle npupoaHe npa-
BO-LiHHICTb 30XMLLAETLCA Y MPABOBOMY NMOPAAKY (B AEMOKPATUYHMX KPATHAX), LLISXOM
MMPHMX 4K 36POMHUX PEBOMIOLH (B €noxy aBConoTHMX MOHAPXiM Towo) a6o B3arani
HE 3aXMLLAETLCA (Y TOTANITAPHMX AEPXABAX).

OTxe, NpABO HA NMOACLKY MAHICTL MOXE OBFPYHTOBYBATUCH PISHUMM HOAYKOBUMM
KOHLENLisMM, ane, sik NepekoHYEe CBITOBUIW [OCBIA, NPOBIAHA POMb CEPEL HUX Harne-
XUTb MPUPOAHO-NPABOBIM AOKTPMHI, AKA BeAe CBiK nodYaTok Big dbinocodis-Teonoris i
npocsitutenis XII=XVIII cronite. Came 3aBaskmM Uik QOKTPMHI MIOACHKA TiAHICTL HAOY-
Na 3HAYEHHS COLIANBHOT LiHHOCTI HOMBULLOIO FATYHKY, O TOMY NPUPOAHE NPABO HA
FIOACHKY FAHICTb LiNKOM 30KOHOMIPHO MpeTeHaye Ha 0cobMBY POSb Y CUCTEMI NPAB
i cBOBO MOAMHM | TPOMAASHMHAQ.

' Wyknina H. I KoHcTUTyWiHO-NpaBOBE perynioBaHHs Npas i CBOGOA NIOAMHM | IPOMAAAHUHA B YKPQIiHI
(npobnemu Teopii Ta npaktukm) : moHorp. — K. : LlenTp Haey. n-pu, 2005. — C. 220.

2 Asakbar C. A. [loctonncTeo nnyrHoctn // KoHCTUTYyuMOHHOE MpaBo. DHUMKNONEAUYECKUI CIOBAPL /
Orts. pea. C. A. Asakbsan. — M., 2000. — C. 202-203.

* Konecosa H. C. Jlnunbie (rpaxaarckue) npasa m ceoboapl // Mpasa yenoseka/ Ote. pea. A. E. Jlyka-
wesa. — M., 1999. — C. 144.

* [onosyerko B. B., lonos4erko O. B. [paBo3acTocyBaHHS i 3XMCT NPAB NIOAMHU B CyBEPEHHIH YKPATHi :
mororp. — Yepriris : Bugpaseus Jlozosun B. M., 2012. — C. 55.
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5. MNpupopHe nNpaBo Ha NOACLKY FiAHICTb Ta iHWI NpaBa NIOAUHN

KonctutyuiiiHe (nosutmeHe) npaso rigHoCTi ocobu 3akpinoe nosary oo ii rigHocTi,
a TOKOX 3060POHY KATYBAHHS, XOPCTOKOTO, HEMIOACLKOTO ab0O TAKOrO, IO MPUHM-
XYE MAHICTb 0COBM, MOBOMKEHHS YK NOKAPAHHS, 3060POHY MEANYHMX, HOYKOBMX UM
IHLWIWX foCnigiB Hag NoamnHoto 6e3 ii BinbHOT 3rogu’.

OyeBUIaHO, L0 Le 4ANeKO He MOBHUI Nepenik MonoXeHb, AKi CKNAAATh 3MICT LbO-
ro npasa, amke B KoHctutywii YKpaiHM 303HAYEHO, WO Npasa i cBOboau MOaMHM i
rpoMapsHUHA, 3akpinneHi uieto KoHCTUTyLi€Elo, HE € BUYEPNHMMM (YaCTMHA nepLia
crarTi 22).

OgpHak y Teopii Ta Ha NPAKTMLI ICHYIOTb ABA KOHLEMNTYANbHI Migxoam 40 30CTOoCy-
BAHHS MPOBA HA JIOACHKY MiAHICTb OPraHaMu NyGivHOT BNAAM.

[NepLmi nigxin Nonsrae 8 TOMy, WO Le 3ACTOCYBAHHS TPAKTYETHCH Y HPOPMATbHUX
mexax ctaTTi 28 OcHosHOro 3akoHy YKpaiHK, 9Ka 3AKPINIOE NO3UTUBHE MPABO KOX-
HOTO HA MOBAry 0 HOro rigHOCTI, TOBTO 30 TAKOTO NiAXOAY NPABO HA MOACHKY MAHICTb
MOE PO3MSAATUCS SIK «PIBHE 3-MOMIX IHLLIMX» KOHCTUTYLiMHE NPABO 0COOMU.

BinnosigHo po cratti 28 KoHctuTyuii YkpaiHm koxeH Mae npaso Ha nosary Ao 1o-
o MifHOCTI, SKE HONEXWUTb 4O OCOBUCTMX HEBIA EMHUX NPAOB MIOANHU; HIXTO HE MOXE
Oy MIAAGHWA KATYBAHHIO, XOPCTOKOMY, HEMOACEKOMY A0 TAKOMY, LLO MPUHMKYE
MOro rifHICTb, MOBOAXKEHHIO YM MOKAPAHHIO; XOAHA NOANMHA 6e3 ii BiNbHOI 3rogun He
MOXe BYTU NIAAAHA MEAMYHMM, HOYKOBUM UM THLLMM AOCHILAM.

HepxaBa GOPMANbHO MAE HE NKLLIE YTPUMYBATUCS Bifl MOCATAHHSA HA TiAHICTb OCO-
61, a 1 30608'93aHA 306€3MNEUUTH LIEBMIM 3AXMCT YCIM OCOBAM Bifl TAKMX MOCATAHb 3
Boky TpeTix 0ci6. 3a3HaYEeHA KOHCTUTYLIMHA HOPMA BIATBOPIOE BifANMOBIAHI NOMOXEH-
Ha ctaTTi 5 3aransHoi geknapauii npas noauHn 1948 poky, cratti 7 MikHapoaHoro
NaKTy NPO rPOMAAAHCLKI Ta nonitnuni npasa 1966 poky, Koneeruii OOH npotw ka-
TYBOHb TA iHLIWMX XOPCTOKMX, HEMOACBKMX ab0o Takmx, Wo NPUHUXYIOTb FAHICTb, BUAIB
nosoaxeHHs i nokapanHsa 1984 poky, ctatti 3 €Esponeicbkoi KOHBEHLLT NPO 3aXMCT
npaB MoarHU i ocHosononoxHux ceobon 1950 poky, dexknapauii npo 3axmucT ycix
OCi6 Bif KATYBAHb TA IHWMX XOPCTOKMX, HEMIOACLKUMX ABO TAKMX, WO MPUHKUKYIOTb
rAHICTb, BUAIB NOBOAXEHHS un nokaparHs 1975 poky, €sponeiicbkoi koHBeHLiT Npo
3an06iraHHA KATYBAHHAM Y41 HEMIOACLKOMY 060 TAKOMY, LLO MPUHMXKYE MaHICTb, NOBO-
IXKEHHIO 4M nokapaHHio. 3abesneuerHs uporo npasa ocobu Konctutyuia Ykpainm
NOKNaAQE Ha aepxasy. bes Hboro noanHa He Moxe ByT aHi MOBHOMPABHWMM, QHi
PIBHOMPABHUM YNIEHOM CYCMiNbCTBA.

OpHaK y cycninbHOMY i AepXABHOMY XMTTI YKPATHM TEMA MIOACHKOT TiAHOCTI 3BY-
unTb ayxe pigko. Lle Hacnigok naHyBaHHA y CyCninbHO-MPABOBOMY XMTTI HOPMA-
TUBICTCbKO-MPABOBOI KOHLUEMNLIT, IKA PO3MAAAE Ue NPABO CyTO GOPMASbHO, AKUEHTY-
04K YBATY HA MOTO 3AKPINMEHHI Y 3QKOHOLABCTBI.

[MPUXMNbHUKM APYroro Miaxody BBOXAKOTH, WO MNPOBAEMM MPABA HA JOACHKY
rigHicTb B YKPATHI KPUIOTLCS HE CTiNbKM Y MAOLWMHI 30KOHOAABCTBA, CKifibKM Y MPAKTULL
MOro peanizauii 4K CoOUianbHOI LiHHOCTI.

Tak, NPABO HA NOACHKY TiAHICTb rpOMaaaH GAKTUYHO NOPYLLYETLCS MPU KyMiBi He-
AKICHUX TOBAPIB Y CYyNEepPMapPKETax, HE3AKOHHOMY 3BiNbHEHHI 3 POBOTH, HEBUMNNATI 30-

" Lnaxtyw [1. 1. Konctutyuine npaso : cnosHuk Tepminie. — K. @ Jlubias, 2005. — C. 84-85.
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POBITHOT MIATH, HAKNAAEHHI HE3OKOHHMX LITPAQIB NPALBHUKAMU KOHTPOJOIOUMX
opraHis Towlo. Arne Npo NOPYLUEHHS LUbOTO NPABA HE 3ASBASIOTL OHi IPOMAAAHU, AHi
IXHi 3QXMCHKKK, 6O BOHM NPO Ui NOPYLLEHHS HE 3raayoTb 060 CTABAATLCS [0 HUX Haii-
ayxe vyepes BpPaK Cyd4acHoi, 3aCHOBAHOT HA dinocodii NPUPOAHOIO NPABA, NPA-
BOCBIAOMOCTI. | BONOKM y AepPXaBi i CycrinbCTBi HEe 3'9BNATLCA 3BMUA, sKi GOPMYBATH-
MYTb Yy NtOfEeN NMO3UTUBHE CTABMEHHS [O NPABA HA JOACHKY TAHICTb Ik COUiANbHOT
LiHHOCTI, TPOMOAAHMN HE 3AXMLLATUMYTb Lie NPABO.

Cratra 28 KoHctutyuii Ykpainu 3akpinmioe nosutneHe npaBo 0CobM HA NIOACHKY
MaHICTb, AKE MAE HITKO BU3HAYEHUIA 3MICT. Ane y BinbLLIOCTI BUNAAKIB NO3a YBArOIO HA-
YKOBLIB TQ MPOKTUKIB 3AAMLLAETHCA TE, WO NPABO HA MIOACHKY FAHICTb TAKOX 30-
kpinmoeTtscs crattamu 3 i 21 Konctutywii Ykpainu; ue npaso BXoamTb 4O CKNAgy Npas
i ceobOf, OAHAK «CTOITh HAYEOTO Nepen HUMMY'.

Hiricro, cratta 3 OcHosHOro 3akoHy YKPAiHM MICTUTb MPUIMCH, SKi 4AKOTb NigCTa-
BM BBQAXKATU JIOACHKY TiAHICTb, MOPAL i3 XMTTAM | 3A0POB AM TA IHLWMM, ENIEMEHTOM
NPOBIAHOTO NPABA MOAMHM — MOXIMBICTIO BiflbHO, HA BIIACHMM po3cyn GopmyBATH
PO3BMTOK CBOEI ocobuctocti. Tak camo i ctatta 21 KoHctutyuii Ykpainm rapaxTye
cBoboay | PIBHICTL NIOAEN y MgHOCTI Ta NPAaBax. 106TO 3 MOMEHTY HOPOMKEHHS
MOHICTb KOXHOTO € OAHOKOBOIO, «PIBHOIO» 3 iHWWMMM. YCBIIOMIEHHS LBOro BCIMA
cnpuse GOPMYBAHHIO Y KOXHOT 0COBU MOYYTTs BAACHOT MAHOCTI, O4iKyBAHHSA MOBATM
00 Hel 3 BOKy IHLIKMX JIOAeH, YCTAHOBKY HA BIICTOIOBAHHS CBOIX MPAB, O TAKOX BM3-
HOHHSA HEIO PIBHMX NPAB iHLWKX NIOLEN.

Ins yHaoOuHeHHs koHUenuii NpoBIAHOrO NPABA OCOOU 3BEPHEMOCS 4O HIMELbKOT
NPABOBOI CUCTEMU, i€ TAKA KOHUENUiA HaMBInbLL Ackpaso BigobpaxeHa. MpuxmnbHu-
ku inei «allgemeine persénlichkeitsrecht» (nposigHoro mpasa ocobucTocTi) BBAXA-
I0Tb, O OCKiNbKM BCIO CPEpPy BUABIB OCOBUCTOCTI HEMOXIMBO OXOMUTU OKPEMMMM
NPABAMM, O KPIM TOTO ICHYIOTb LWE M MPOTanMHK Y NPABi, TO HEOBXIAHO KOHCTUTYLIMHO
3QKPINUTK EAMHE MPOBIAHE NPABO OCOOM, FKE OXOPOHANO 6 YCi IOPUAMYHO 3HAYYLL
Taki BUsBKM. BogHouac, Ha ymMKy npeacTasHuKiB inei nposigHoro npasa ocobu, nopsa
3 UMM NPABOM MAIOTh BYTU BUOKPEMITEHI NPABA, AKi HAORYACTIWE NOTPEDYIOTh NPABO-
BOTO 3axmCTy’.

Ocrosruit 3akon PPH y cratrax 1(1) Ta 2(1) sk nposigHe npaso ocobu nporono-
Y€ HEAOTOPKAHHICTb MAHOCTI JIIOAMHU TA FTAPAHTYE KOXHIA NIOAMHI NPABO HA BiNbHMM
PO3BUTOK CBOEI OCOBUCTOCTI, AKWLO e HE MOPYLIYE MPABA iHWMX a0 He NopyLuye
KOHCTUTYLiIMHWI NOPSAOK YU MOpPanbHi 3acaau cycrinectea. Came Tak, HO LyMKy
AOCTIAHWKIB, BUMSAAE HOPMATUBHE 3AKPIMIIEHHS MPOBIAHOrO NPABA OCOOU Y HIMELb-
KoMy npasi’.

' PabiHosuy 1. M., Mpmwyk O. B. Tpaeo nioayHu HO KOMNEHCAL MOPANbHOT LWKOAK (3aransHoTeope-
TMuHi acnext) : npaui Jlbsicbkoi nabopatopii npae moanHu i rpomagarmHa / T M. PaGinosuy,
O. B. Tpnwyk; AMHY. HOI gepx. 6ya-sa Ta micw. camospsiaysarHs; Peakon. . M. Pabinosuy [1a iH.]. —
Jeeis: CBIT, 2006. — C. 12.

? [po nposigHe NPaBo 0COBHM y HIMELBLKOMy UMBINbHOMY npasi ave. : [Tocukamok O. 3aransHe ocobuc-
Te HemanHose npaso («allgemeine persdnlichkeitsrecht») 3a Himeuskum umsinbHum npasom // Mpaso Yk-
painm. — 2010. — Ne 3. — C. 253-259.

* [avic M.—E. Tpasa ocobu B cynosii npaktuui PepepansHoro Konctutyuinoro Cyay Himewunnu //
Bichuk Koncturyuirtnoro Cygy Ykpainm. — 2012. — Ne 3. — C. 100-115.
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MDAKTUYHO FKLLO 3acrtocyeat no KoHctutyuil Ykpainm HiMeubky KOHLENUio Npasa
HQ MOACHKY TAHICTb 9K MPOBIAHOrO NPABA 0CObU — NPABA, Ake 3axmLLano 6 yci topu-
AMYHO 3HAYYLL isiHHA OCOBM, TO MOXHQ CTBEPIXKYBATH, LLIO NPUMMCH YACTUHM NEPLLOT
cratTi 3 ta ctarta 21 OcHoBHOro 3aKOHY AEPXABK 3AKPINMIOIOTL B YKPAiHi TaKe ca-
Me nNpaso 0CobM, WO MAE HA MeTi HOLATH M MOXIMBICTb BifIbHO, HO BAGCHMM poscyn
BM3HOYATM PO3BUTOK CBOEI 0COBMCTOCTI. ENEMEHTAMM TAKOTO BifIbHOrO PO3BUTKY YK-
PATHLIB €, BIANOBIAHO, XMTTA | 300POB A, YECTb i MAHICTb, HEAOTOPKAHHICTL | Besneka
MOAMHM.

B6auaeTbes, Wwo nposigHe Nnpaso ocobu y posymiHni ctatein 3 ta 21 KoHctutyuii
Ykpainu yeibpano B cebe couianbHi LIHHOCTI, Aki 306€3ne4yioTb BiflbHUI PO3BUTOK
0CoBUCTOCTI y BCiX CHepax CyCrifibHOTO XMTTS, MPUYOMY HE3ANEXHO Bif TOro,
30QKpINfeHe Yu Hi BignosigHe KoHCTUTyLiiHe npaso ocobu y Posaini Il Koncturyuii Yk-
PQaiHKM, Ha aKke Uus ocoba nocunaetbes. OTKe, KPUTEPIEM BIIHECEHHS THUX UM IHLIUX ene-
MEHTIB 10 NPOBIAHOIO NPABA OCOOU €, 30KPEMA, TX LIHHICHUI AN 0CObK XapakTep: Ui
€NeMEHTU NOBMHHI 306e3NeUyBATU NPUPOAHI TA KOHCTUTYLIMHI NPABA 0CO6M.

TaKUM YMHOM, NPABO HA MIOACHKY TiAHICTE GAKTUYHO ICHYE B YKPATHCHKIMA NPABOBIM
CUCTEMI Y ABOX BUMIPAX: K KOHKPETHO BMU3HAYeHe, abo noauTueHe (ctatts 28 KoHcTu-
Tyuii Ykpainu), Ta sik enemeHT nposigHoro npaea ocobu (crati 3, 21 OcHosHoro 3a-
koHy YKpaiHu)'.

EcdektmBHe 3aCTOCYBAHHS KOHLENUIT NPOBIAHOrO NPaBa 0cobu B YKPAiHi MOXe BM-
MaraTi NeBHOT MOAEPHI3ALLIT NPABOBOI CUCTEMM 3 YPAXYBAHHAM inocodii npupoaHo-
ro npaea. Hainbinswe ue moxe crocysatucs KoncturyuinHoro Cyay Ykpainm Ta cyais
3AranbHOI IOPUCAMKLIT, FKi Yy Pa3i BIPOBALXKEHHS TAKOI KOHLEnwji 6ynyTb BM3HAYATH
MeXi LbOro npasa.

6. 3axucT npaBa Ha N ACbKY rigHicTe KoHcTUTyuiliHnm Cyaom YkpaiHu
i cyaamun 3arasnbHOT IOPUCAVKLI
3aXMCT NPABA HA JIIOACHKY TiAHICTb B YKPATHI (7K MPMPOAHOTro, TAK i MO3UTUBHOTO),
HO HAW NOrAa4, CTOCYETbCA AiANbHOCTI CYAIB 3AranbHOI IOPUCAMKLIT i, HaCcamnepes,
KoncturyuitHoro Cyay Ykpainu, akuit HEOAHOPA30BO PO3MIALAB CMPABK, NOB A30HI 3
FAHICTIO NIOAMHM, TQ BUCIOBMIOBAB NEBHI MPABOBI NO3MLLi’.,
Tak, y Piwenni 8ig 20 ciuns 2012 poky Koncturyuiinmii Cyan Ykpainm nigteepams,
wo 3rigHo 3 KoHcTtutyuieo Ykpainu mogmHa, ii 4ecTs i rigHiCTb BU3HAIOTLCS B YKPQAiHI

! BAnabknmu [0 L€l KOHUENUi € HOYKOBL, AKi PO3IMAAAIOTb JIOACHKY FAHICTb AK KOHCTUTYLiHY cBobogy B
koHTtekcti ctaTTi 3 OcHosHoro 3akory Ykpainu, a y kontekcti cratti 28 KoHctutywii Ykpainu — sk KoH-
CTUTYLiMHE NPABO.

2 [me, Hanp.: PiwerHs KonctutyuinHoro Cyay Ykpainm sig 3 niotoro 2009 poky Ne 3-pn/2009 y cnpasi
30 KOHCTUTYUiMHMM noaaHHsam YnosHosaxeHoro BepxosHoi Pagu Ykpainu 3 npas noguHu LWomo
gianosigHocTi KoHcTuTyuii YKpaiHM (KOHCTUTYUIMHOCTI) OKPEMOTO NONOXeHHs YacTuhm apyroi crarti 211
CimerHoro koaekcy YkpaiHu (Cnpasa npo pisHULIO Y Billi MiX YCUHOBMIOBAYEM TA AUTUHO); Bil 22 nio-
Toro 2012 poky Ne 4-pn/2012 y cnpasi 30 KOHCTUTYUiHWUM 3BEpHEHHAM rpomaasHHa Crpixaps Bono-
ammupa Bacunsosuua wopo odiuiiiHoro tnymaderHs nonoxers cratti 233 Kogekcy 3akoHis npo npauio
YkpaiHu y B3aemo3s’asky 3 nonoxenHamu craten 117, 237" uporo kopekcy; Big 20 ciuna 2012 poky
Ne 2-pn/2012 y cnpasi 3a KOHCTUTYLIHUM NogaHHamM XKawkiscbkoi paioHHOT paan Yepkacskoi obnacti
Woao ObILIMHOIO TAYMAYEHHS MOMOXEHb YACTWMH NepLoi, Apyroi cTaTTi 32, 4acTuH Apyroi, TPeTboi
crarTi 34 Konctutyuii Ykpainm.
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HOMBULLIOKO COLANBHOIO LiHHICTIO; YCi NMIOJM € BiNbHI i PiBHI Y CBOIN riiHOCTI TG NpABAX;
KOXEH MQE NPABO HA NOBArY 10 MOro MAHOCTI | 30608 A3QHMI HE NOCATATH HA NPABQ
i cBOBOAM, YECTb | MAHICTb IHLWMX Moge (I'IyHKT 2 MOTUBYBQMbHOI HOCTMHVI). dDakTnyHo
UM PilueHHAM €amHMit OpraH KOHCTUTYLiHOT topucamkuii B Ykpaini 306089308 yci
OpPraHu i Nocanosi ocobu NyBiYHOT BIOAK 4OTPUMYBATUCA MPOBIAHOrO NPABA OCOOMU.

B inwomy Piwenni sig 3 niotoro 2009 poky Konctutyuintuin Cya Ykpainu noknas
HO gepxasy 0BOB'a30k 3a6€3Me4yBaTM HANEXHI YMOBM /19 BUXOBAHHS, (Pi3MUHOTO,
NCUXIYHOTO, COLICNbHOrO, AYXOBHOTO TA iHTENEKTYANbHOrO PO3BUTKY [LITEM, iX CO-
LIONBHO-NCMXONOTIYHOT AAANTALIT TA OKTUBHOI XMUTTERIANBHOCTI, 3POCTAHHSA B CIMEMHO-
My OTO4YeHHi B atmocdepi Mupy, fgHOCTI, B3AEMONOBAMK, CBOBOAM TA PIBHOCTI
(nyHkT 3.1 MOTHMBYBONBHOT YACTUHM), YUM PAKTUUHO MIATBEPAMB MPOBO HA JIIOACHKY
rOHICTb OiTemn, aKi r|OTpe6yr0Tb HANEXHOTO CIMEMHOTO BUXOBOHHS.

Orxe, y Hasepermnx cnpasax KoHctutyuiiHmni Cya YkpaiHm BpaxyBaBs T yTBEPAMB
nonoxerHs KoHctutyuii Ykpainu i 3akoHie YKPQiHM, WO BM3HAKOTb MAHICTE 0CO6M
OJHIEIO 3 HAMBULLUMX COLANbHMUX LiHHOCTENW, O TAKOX MOLUMPMB MPABO HA MIIOACHKY
MAHICTb HO HOMMONOALUMX YNEHIB CYCNiNbCTBA — AITEN.

Oprak y cBOin npaktuui KoHCTUTyuinHmi Cyn YKpQiHu e He BUXOAUTb 30 MeXi
NO3UTUBICTCLKOTO TPAKTYBAHHS MPABA HA SOACHKY MiAHICTb. A e 03HAYAE, WO BiH 30-
FIMLWAE NO3A YBArO NPMPOAHO-NPABOBI NPOBIEeMMU LbOro MPABaA.

Csilt BHECOK Y 306€3MNe4eHHs NPABa HA MOACHKY MAHICTb POBAATL | Cyan 3aransHoi
IOPUCOMKLIT.

Tak, Bepxosnuit Cyn Ykpainu y MNocranosi MNnenymy sig 27 motoro 2009 poky!
303HQYMB, WO «NPABY HO CBOOOAY [yMKM i CJIOBA, HA BiflbHE BUPOXKEHHS CBOIX MO-
rnanie i NePeKOHaHb BiANoBigae 060B 430K HE NOLLMPIOBATH NPO OCOBY HEAOCTOBIPHY
iHPOPMALIIO TA TAKY, LLO rAHLOUT T FAHICTb, YecTb Ym ainosy penytauio... Cyau npu
BMPILLEHHI CMPAB NPO 30XMCT MAHOCTI, YECTi TA 4iNOBOT penyTauii nosnHHI 3abesneyy-
BATM BANAHC MiX KOHCTUTYLIMHMM NPABOM HA CBOBOAY LyMKM i CNOBQ, MPABOM HQ
BiNlbHE BMPOXKEHHS CBOIX MOMSAIB TA NEPEKOHAHb, 3 OAHOTO BOKY, TO NPABOM HA MO-
BAry [10 JIOACHKOT MAHOCTI, KOHCTUTYLIMHUMMU TAPAHTISIMM HEBTPYYAHHS B OCOBUCTE i
CiMeMHe XMTTS, CYLOBMM 30XMCTOM MPABA HA CMPOCTYBAHHS HELOCTOBIPHOI iHPOP-
mauii npo 0coby, 3 iHworo 6oky». 9k 3a3HaueHo B Uik [ToCTAHOBI, «UMHHE 30KOHO-
LOBCTBO HE MIiCTUTb BU3HAYEHHS MOHATb MAHOCTI, YECTi YK AINOBOT penyTaLii, OCKiNbKM
BOHM € MOPQASIbHO-ETUYHUMM KATETOPIAMM M OIHOYACHO OCOBUCTUMM HEMAMHOBMMM
NPOBOMM, SKMM 3QKOH HOAQE 3HAYEHHS| CAOMOCTIMHUX OO’€KTIB CynOBOrO 30XMCTY».
®aktnyno Bepxosruin Cya Ykpainu cTaBuTb Nepes Cyaamm 3aranbHOT IopUCAMKLIT 30-
BAOHHSA HOMOBHWUTM, 30KPEMA MOHATTS FAHOCTI, MPOBOBUM 3MICTOM, OCKiNbKM 30KOH
HOLOE MOMY 3HAYEHHS COMOCTIMHOTO 06’ ekTa cynoBoro 3axmcty. Ane npu usomy Bep-
xoBuui Cyn YkpaiHu, HQ Xafb, HE BM3HAYOE HABITb 3QrafibHUX KPUTEPIIB OLHKM
LiHHOCTI NOACbKOI TiAHOCTI.

OTxe, aHani3 BITYU3HAHOI CyLOBOI NPAKTUKM CBIAUYUTL MPO BM3HAHHS TA yTBEP-
[XEHHA NPaBa 0Cobu Ha rigHicTb. OAHAK Cyan NOKM LLO He MOB’A3YI0Tb MOPYLIEHb OK-

' [Mocrarosa lMnenymy Bepxosroro Cyay Ykpainn «[1po cymosy npaktuky y cnpaeax npo 3axuct
rigHOCTI Ta YecTi PisnyHOi 0CcOBM, a TAKOX AiNoBOI penyTauii GisuyHOi Ta opuanyHOT ocobmy Big 27 nio-
Toro 2009 poky Ne 1.
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pemMux Npas i cBoboa MOAUHU | TPOMAASHMHA i3 3AXMCTOM NMPMPOAHOrO MPABA HA
MOLCHKY THICTb, iK€ NOPYLLUYETbCA OLHOYACHO i3 MOPYLUEHHSAM iHLUMX KOHCTUTYLLIMHMUX
npas. HuHi cynoBui 3axMCT NPaABA HA MIOACKY TAHICTL € NEBHUM 30COBOM HOTo 30-
BesneyeHHs, ane BiH He € OCTATHIM, Q TOMY Le NPABO BUMArA€E PO3LMPEHHS MO0 30-
XMCTY HQ NPAKTULI. IHaKLLE Kaxyun, o6 HOLATU NPABY HA MOACHKY MAHICT B YKPATHI
€BPOMENCHKOTO «3BYYAHHS», HEOBXIAHO MEPEOPIEHTYBATH CYAOBY NPAKTUKY HO 3AXMCT
npupoaHoro npasa ocobu Ha rigHicte. OYeBnaHO, NEPLUMM LEe MOBUMHEH 3POBUTM
Koncturyuinnmin Cyn Ykpainm.

7. 3axucT NnpaBa Ha JIIOACbKY FiaHICTb Y NpakTuli EBponecbKoro cyay
3 npaB NI0AVHU Ta 3apy06iXKHNUX KOHCTUTYLLIAHUX CYAIB

Ina nigTeepmxeHHs TOro, WO B KOHTEKCT eBpoiHTerpauii Ykpaiim tTpeba nepe-
OPIEHTYBATU CYLOBY CUCTEMY HO 3AXMCT NMPUPOLHOrO NPABA HA NMOACHKY TAHICTb, NPO-
AHANI3YEMO €BPOMNENCHKMUIA JOCBIL.

OcobnmBo BAXIMBOIO Yy MUTAHHAX 3OXMCTY MPABA HA JIIOACHKY TiAHICTb € MPAKTUKA
E€sponencbkoro cyay 3 npas noanHu (nani — Esponeiicokuin Cya). Tak, BU3HAYEHHS
HEMOACLKOTO MOBOAXEHHS 60 MOKAPAHHA TA TAKOTO, WO MPUHUXYE rigHICTh, NOBO-
IXKeHH abo MOKAPaHHA, CHOPMYNLOBAHO B pilleHHax €sponeiicbkoro Cyay, €
060B'a3KOBMMM 1 Ansa YKpQiHu.

Hanpuknag, y cnpasi Janis, Ppanuis, Hopseria, Leeuis Ta Hinepnaxan npotw
lpeuii (1969 pik) BU3HQuUEHi Taki CTyneHi 3a00POHEHOTO MOBOAXEHHS 3 NIOAUHOIO:
HEMOACHKE NOBOAXEHHS A60 NOKAPAHHA — TAKE MOBOMKEHHS, SKE HABMMCHO Crpu-
YMHIOE TAXKE PO3YMOBE YU Bi3UYHE CTPAXKAAHHS, WO 30 AHMX OOCTABMH € HEBMMNPAB-
AOHUM; NOBOMKEHHA ABO NMOKAPAHHS, LLLO MPUHUXKYE TAHICTb — MNOBOMXEHHS, AKE rpy-
60 NpuHMKY€E 0coby nepep iHWMMKM abO NPUMYLLIYE Ti fiaTH BCynepey BAACHIK BOSi um
BNACHUM nepekoHaHHam. Y cnpasi «lpnarais npotn Crnonyueroro Koponisctsa»
(1978 pik) Esponercokmit Cya BHIC fe9Ki KOPEKTUBM 1O LUMX BU3HAYEHbB: KATYBAHHS —
HeMNOACbKe MOBOMXEHHS, LLO 3AIMCHIOETHCS HOBMUCHO | MPU3BOAMTL 0O AYXE CEPMO3-
HUX | TSXKMX CTPQXAAHb; HENOLCbKE MOBOLXKEHHS UM MOKAPAHHS — CNPUYMHEHHS
CUNBbHUX DI3UUHMX TA AYLIEBHWX CTPOXAAHb; MOBOIKEHHS, LLO MPUHUXKYE TiAHICTE —
3HYLLAHHSA, SKi MAIOTb HO METI BUKITUKATU Y KEPTBU MOUYTTS CTPAXY, CTPAXAAHHS i NO-
YyTTS BAACHOT HEMOBHOLIHHOCTI, O TAKOX MPUHU3UTH Ti FAHICTb TA 3naMaTH i isnuHMii
i MOpanbHKI onip .

Esponeiicbkmit Cyn y piwenHi sig 28 6epesrs 2006 poky (cnpasa «MenbHuk npo-
™ YKpoTHM») 303HAYMB, LLO «B AAHIK CNPABI BIACYTHI O3HAKM TOrO, WO MAB MiCLe No-
3UTUBHMI HOMIP MPUHU3UTU 3ASBHUKA UM HOMIP NIGAATU MOrO MOBOAXKEHHIO, LLO Cyre-
PeYnTb CTATTI 3 KoHseHLji. HpOTe BIACYTHICTb NoRibHOT METU HE BUKIIOYAE NOPYLUEH-
Ha ctatTi 3 KonseHuii (amB. piwenns y cnpasi «[lipc npotu Mpeuii» (Peers v. Greece),
3assa No 28524 /95, n. 74). €sponeitcbkuin Cya BBAXAE, WO YMOBU TPUMAHHS 3Q5B-
HMKQ... MOHOA 5 POKIB CNPUUYMHKUAKM NCUXIYHI TA Pi3UYHI CTPAXKAAHHSA, MPUHMKEHHS!
MOro NIOACLKOT MgHOCTI T NPOBYIKEHHA B HbOMY MOYYTTS MPUHMXEHOCTI. Y cBithi...
BMCHOBKIB LLOAO NEPEHACENEHHS, HEBIAMNOBIAHOIO MEAMYHOrO NiKYBOHHSA TA He3a-

' KoHctutyuis Ykpainu @ Hayk.-npakt. koment. / B. B. Asep’anos, O. B. bartanos, IO. B. Baynix
10 iH.; pea. kon. B. 9. Tauin, 1O. . Bburak, 1O. M. Tpowesoit [ra in.]. — Xapkis : MNpaso ; K. :lx
IOpe, 2003. — C. 140.
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AOBiNbHUX CaHiTapHUx ymos Cya BBOXAE, WO TPUMAHHS 3ASBHMKA MPOTSAIOM YCbOro
4acy B NOLIOHMX YMOBAX NMPU3BESNO LO NOBOAXKEHHS, LLLO MPUHMKYE MOACKY MAHICTE .
OT1xe, KpUMIHANbHE MOKAPAHHS HE MOBMHHO MATU HA METI 3ABAAHHS Bi3UUHMX CTPAX-
AQHb ADO NPUHUKEHHS NIOACHKOT MAHOCTI, MPO WO TAKOX MPAMO 3A3HAYEHO Y YACTUHI
tpeTin ctaTti 50 KpuminansHoro kopekcy Ykpainu.

Pasom 3 Tum cnig BpaxosysaTu, wo signosigHo fo KoHnctutyuii Ykpainu B geskux
BMNALKAX, MPAMO BM3HAYEHMX Y 3AKOHI, KOMNETEHTHI AEPXABHI OPraHK MAIOTb MPABO
NPUAMATH PILLEHHS TO BUMHSITM NEBHI AT, IKi XO4A 1 CMPUUMHSIIOTL OCOBI MOPAnbHI ne-
PEXMBAHHSA, MPOTE FPYHTYIOTHCA BUKIIOYHO HO 30KOHI | OBYMOBMIOIOTLCS He-
OBXIAHICTIO OCATHEHHS couianbHO 3HAYyLWoT meTu. LLi aii Ta piteHHs He MoxyTb ByTw
BM3HAHI AK TAKi, WO NPUHUXYIOTH rigHicTe ocobu. Ocobnmeo Le cTocyeTbcs chepn
KPUMIHOMBHOTO CYLOYMHCTBA, Ae 3rifHO 3 nonoxeHHamm KoHctuTyuil Ykpainu wupo-
KO 30CTOCOBYIOTbCA 3AXOAM MPOLECYAnbHOrO MPMMYCY, fKi TAK UM IHOKLLIE MOXYTb
TUMYACOBO OOMEXYBATU NPABA JIOAMHM.

Hanpuknag, nig 4ac obuwyky cnigunm MoxyTs Oy BussneHi GakTm, Lo CTOCYIOTb-
Csl IHTUMHMX CTOPIH XXUTTS OCOBM, y XUTMI UM IHLLIOMY BOSOAIHHI AKOT NMPOBOAUTHLCS
cnigua ais. [NpocnyxosysaHHs TenedoHHKUx neperosopis abo nepmocTpauis Kopec-
noHaeHuii 8 nopsaaky cratti 187 unHroro KpmminanbHo-npouecyansHoro kogekcy Yk-
paitu (060 X «BTPYYAHHS Y MPUBATHE CMINKYBAHHS» Y po3yMiHHi ctaTTi 258 usoro Ko-
nekcy Big 13 ksitHa 2012 poky, wo Habupae unHHocTi 20 nuctonana 2012 poky), 3a-
koHy Ykpainu «[1po onepatnsHo-po3wwykoBy gisnsHicTby Big 18 notoro 1992 poky
TAKOX MOB'A3AHI i3 BTPYYAHHAM B 0cobucTe xuTTs. [eBHi TpyaHOLL MOPANbHOTO Xa-
PAKTEPY BifYyBAE NIOAMHA M NMPU NPOBAMXEHHI CTOCOBHO Hel 0COBMCTOro obLLyKY,
OCBIyBAHHS, Biﬂi6pOHHﬂ 3pA3KiB A8 €KCNEPTHOro AOCAIAXEHHS, MOMILLEHHI O
CTAUIOHOPY AN NPOBEAEHHS CYAOBO-MCUXIATPUYHOI EKCNEPTMU3M TOLLO.

MpasosBy nosmuito 3 uboro nutanHa suknas Kowctutyuikuin Cyn Ykpainm y
Piwenni sig 20 xosTHa 2011 poky Ne 12-pn/2011?, po3rnsHysLUM NUTAHHSA Hegonyc-
TUMOCTI LOKO3iB Y KPMMIHAMIbHUX CMPABAX, AKLWO BOHM OLEPXAHI 3 MOPYLUEHHAMM,
NOB'AI3AHUMM K 3 HE3AKOHHKMM OBMEXEHHSIM OCHOBOMONOXHUX NPAB | CBOOOA Noau-
HM, 3akpinnernx y KoHctutyuii YkpaidM, Tk i 3 NOPYLUEHHAM 30KOHY, 30KPeMa
BHACMIBOK BisNbHOCTI, KA MA€E bOPMAnbHI O3HOKM OMEPATUBHO-PO3LLYKOBOT gisifib-
HoCTi, i Bcyneped 3akoHy YkpaiHu «[1po onepaTMBHO-pO3LWYKOBY AisfbHICTbY
30iMCHIOETECS OCOBaMM, siki 6e3niacTaBHO NepebupatoTs Ha cebe yHKLIT BIANOoBiaHMX
LEPXKABHUX OPraHiB, YTOBHOBOXEHUX HA 3AIMCHEHHS TAKOI AISAbHOCTI.

CynoBa NpakTUKa KOHCTUTYLIMHUX CYAiB 3apyBIKHUX KPAiH AAE NPMKIOaM BUCOKO-
ro PiBHs 30XMCTY MPABA HA JOACHKY MAHICTb. 30KPEMA, AHANI3YIOUM KOHCTUTYLIMHO-
npasose 3HaueHHs rigHocTi B OcHosromy 3akoHi PepepatmsHoi Pecnybnikm Himeu-
yuHa (pani — PPH) Ta npaktuui Pepepansroro KoncturyuiiHoro Cyay (nani — PKC),

" @ynesi T. |. 3actocysaHHs €8pPONENCbKOT KOHBEHLUIT 3 NPAB MOAMHU NP 3AIMCHEHH] NpaBoCyaas B Yk-
paini : Hasy.-meTog. nocib. ang cyaais. — K., 2009. — 200 ¢. — C. 115.

? Piwerns Konctutyuiinoro Cyay Ykpainum sig 20 xoetrs 2011 poky Ne 12-pn/2011 y cnpasi 3a koH-
ctutyuinHum nopaHHsm Cnyx6u 6esnexn Ykpainmn wono opiuifHOro TIyMAYeHHs NOMOXEHHSA YACTUHM
tpetsoi crarti 62 Konctutyuii Ykpainm // Bickuk Konctutyuiinoro Cyay Ykpainm. — 2011, — Ne 6. —
C. 155-161.
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yKpaiHCbkmi gocnigHuk . Puxkos 3a3Havae: «BignosigHo no yactmHm nepuwioi cratTi |
Ocrosroro 3akoHy PPH rigHicTb nioaMHM HEAOTOPKAHHA; MOBAXATH | 30XMLLATH il —
obos’a30k yciei gepxasHoi snaau. 9k 3asHauns PKC B ogHOMY 3i CBOIX pillieHb, L
cratta OCHOBHOrO 3AKOHY HANEXMTb [IO «...OCHOBOMOMOXHMUX KOHCTUTYLIAHMX MPUH-
UMniB, AKi NPOHM3YI0Tb yYCi HopMKn OCHOBHOTO 3aKOHY». Y 3B'3KY 3 LIMM MOXHQ 3Q3HQO-
untu, wo Ha aymky OKC, us cTaTTa TAKOX € YHACTUHOK NPAKTUYHOT Peanisauii NPUHUM-
ny npasosoi aepxasu B Tekcti OcHosHoro 3akony ®PH, 60 sora 30608 'a3ye nep-
XKOBHY BNAAY Y CBOIN BiNbHOCTI 3OXMLLATKM | MOBAXKATM JIOACHKY FAHICTb.

LLle B ogHomy 3 piwerb PKC nigcmnue cBOIO NO3ULIO TAKMM YUHOM: «JOTPUMAH-
HS TQ 30XMCT NMIOACHKOT MAHOCTI HANEXATb [0 KOHCTUTYUiIMHUX npuHumnis OCHOBHOTO
3akoHy. BinbHa mopcbka ocobucTicts Ta i rigHICTb CTAOHOBAATL HAMBULLY MPABOBY
WIHHICTb Y KOHCTUTYUiMHOMY nagi... Ha gepxasHy Bnagy B ycix ii dopmax nokna-
[0€ETbC 0BOB A30K NOBAXATH MAHICTb NIOAMHM TA 3axMWAaTH Ti»'. Ha nigteepaxkxerHs
TEe3u NPo 060B 430K AEPXKABHOT BNIAAM MOBAXATH TA 3AXMLLATH JIIOACHKY TiAHICTb MOX-
Ha HaBecTw Bucnis . ﬂ,ropiro LWOAO CNiBBIAHOLLEHHS AiSNbHOCTI AEPXABK | LOTPUMAOH-
H noacbkoi rigHocTi: «Lle cynepeunno 6 NIOACHKIN TiGHOCTI, 9Kk6K NOAMHA nepeTso-
PIOBANACH Y MPOCTHI 06 €KT AepXKaBm»”.

Han3suyaiHy BaXIMBICTb NPUHLMNY HEAOTOPKAHHOCTI MIOACHKOT MAHOCTI NiaTBEp-
IXyE | Ton dbakT, Wwo signosigHo ao YactmHm 3 cratti 79 OchosHoro 3akorny DPH
3MIHM [0 UI€T CTATTI HE AOMNYCKAKOTLCA. TOHTO BOHA € HEJOTOPKAHHOIO | MICTUTL Yy COBI
TAK 3BAHY BiYHY rapanTito. | HasiTh Binblie, amict Ta cerc cratTi 1 OcHosHoro 3ako-
HY HE MOXYTb BYTH HOBITb 3Q4ENNEH Mif YOC BHECEHHS 3MiH A0 iHWUX ctatei OcHoB-
Horo 3akoHy PPH, ockinbku BOHA 30 CBOEIO CYTTIO | BAXKMMBICTIO MiANATAE BPOXYBAH-
HIO 1 iHWKUMK cTatTamm OcHosHoro 3akoHy. To61o Hopmm OcHosHOro 3akoHy nNpo
OCHOBHI NPABA CTAHOBASATL PO3TANYXEHY CUCTEMY LiHHOCTEN, sika, 30 ouinkolo PKC,
«...BUMIMBAE 3 TiAHOCTI Ta cBoboan oKpemoi moamHu sk disnuHoi ocobu. OCHOBHI
NPaBA MOBMHHI NEpeayCiM 3axMLATH chepy cBoboa okpemoi ocobu Big BTPYYAHb
ny6niYHOT BRAAM i, TAKMM YMHOM, OAHOYACHO 306Ee3MedyBaTH il NepemymoBM ana
BiNbHOI OKTMBHOT CMiBNPAL TO BUSHAYEHHS CTPYKTYPM CyCrinbCTBa».

TaKMM YMHOM, Y NITEPATYPI 3 KOHCTUTYLIMHOMO MPABA, SIKA Y3rOAXYETLCS, 30KPEMQ,
i3 cynosoto npaktukoro PKC, ropaHTis HEAOTOPKAHHOCTI TA 3AXMCTY JIIOACLKOT
MAHOCTI MEPEBAXHO PO3MMAAAETHCS K FONOBHE, MPOBIAHE MPABO B CUCTEMI OCHOBHMX
npae i cBobof rPOMaasH. «3aKPINIEeHa B PAMKOX KOHCTUTYLIMHOI CUCTEMATHKM B
PO3Lini OCHOBHMX MNPAB HOPMA YACTUHM NEePLUOi CTATTI | peani3yeTscs Ak GyHAAMEH-
TANbHE YSBAEHHA NPO Te, WO HA OCHOBI KOHCTUTYLI MOAMHO ICHYE HE 3aBAAKM Aep-
XOBI, A, HOBMOKM, AEPXABA 3ACHOBYETHCS 3ABASKM BOMI MOAMHUY".

Hopmu Konctutyuii [Nonblii TOKoX BPAXOBYIOTh fAesiki 3 OCHOBOMONOXHMX 106
KOHLEenNUii ctatycy ocobu, o chopMybOBAH y COLIQIbHOMY BYEHHI KATOMMULUBLKOT

' BVerfGE 45, 187 — Lebenslange Freiheitsstrafe.

2 UntosaHo sa: Puxkos I'. MpuHuun npasoeoi aepxasu 8 OcHosromy 3akoni (Koncturyuii) PH i cyno-
sa npaktvka PepepansHoro Konctutyuinnoro cyny PPH / . Puxkos. — K. @ Kuurv gns GisHecy,
2008. — C. 18-19.

® BVerfGE 21, 362 [369].

* Puxxos I MpuHumn npasosoi aepxasn 8 OcHosHomy 3akoni (Korctutyuii) PPH i cynosa npaktuka
®epepansHoro KonctutyuiitHoro cyay ®PH /T. Puxkos. — K. : Knuru ana 6isHecy, 2008. — C. 18—-19.
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uepkeu. 1o HAMBOXIUBILIMX 3 HUX HONEXWTb, 30KPEMA, MPUHLUMI NEPCOHANI3MY, TOD-
TO CNPUIHATTS OCOBUCTOCTI TA MAHOCTI Byab-KOI OCOBM SIK BULLOT LIHHOCTI, O MAE
HOCNIAKOM BM3HAHHA BEPXOBEHCTBA MPAB OCObM HOA NMPABAMM CycninbCcTBa (cTaT-
19 30 Konctutyuii Monbuwy)'. Yce ue spaxosye y caoin gisnsHocti KoHcTuryuiiHmin Tou-
6yHan Pecnybniku Monbuia, wo 3abesnedye 30XMCT NPABA HA MOACLKY MAHICTL SK
HOMBULLLY COLLIANbBHY LiHHICTb.

Ocobnmenit [OCBIA 30XMCTY NPABA HA MIOACHKY MAHICTL MAE I3painb. TyT npuiHaTo
cneuianbHnit OCHOBHMM 30KOH 3 LIbOTO MUTAHHA. 3AXMCT MIOACLKOI TAHOCTI | cBO6OaM
€ 6esnocepenHboio MeTolo Lboro OCHOBHOrO 3aKOHY?, B IKOMY TAKOX BU3HAKOTHCS |
FAPAHTYIOTbCA HEAOTOPKAHHICTb XUTTH | NIAHOCTI NIOAMHU, MPABO HA iX 3AXUCT.

BucHoBkwM i npono3unuir

[MpoBeneHuit aHaNi3 NPABOBUX HOPM i MPAKTUKK iX 3aCTOCYBAHHS B YKpdiHi Ta 3a-
PYOIKHMX KPATHAX CBIfYMTS, LLIO NPMPOAHE MPABO HA NIOACHKY MAHICTb € NPOBILHMM NPa-
BOM OCOBMU, IKOMY BITUU3HAHQ TEOPIA TA NPAKTUKA MPUIINIAE e HEAOCTATHLO YBArU.

HifcHo, y Bunagkax nopylueHHs 6yab-9koro Npasa MOAMHU TAK YU IHOKLLE NMPUHK-
xyeTbes ii rigHicTe. Came Takui pisHOBMI HEMNPABOMIPHOT MOPANBLHOT LKOAM €, BOYE-
BMIb, HOMMOLLUMPEHILLMM, XO4A BUMOTQ LLLOAO i KOMNEHCALT BUCYBAETHCS MOTEPMINUM,
NPUHAWMHI Y BITYM3HAHIM CyLOBIM NPAKTULI, BANEKO HE 3ABXAM.

Kepytouncb HOBEAEHUM BBAXAEMO, LLO:

]) NpMPOAHE NPOBO HA NIOACHKY TMAHICTb TA iHWI BMLLI COUiOMbHI LIHHOCTI
odiLiitHO Ma€E BYTH BU3HAHE NMPOBIAHMM NPABOM JIOAMHM | 3aKpinneHe y cTaTTi 1 Ho-
Boi pepakuii KoHctutyuii Ykpainm, npoekt skoi pospobnsetscs KoHcTuTyuitHow
Acambrie€io, TOMy LLLO FONOBHOIO B CYCniNbCTBI € NIOAMHA, O He aepxasa. bes Takoi
3minm KoHctutyuii Ykpainu sTpadae ceHc pedopmysanHs ii posainy Il npo npasa nio-
OMHM, OCKINbKM Be3 3MiH 3anMULLMTLCS il0YMA MEXAHI3M 30XUCTY LUMX NPAaB;

2)  Koncturyuintuin Cyn Ykpainu i cyan 3aransHoi iopucamkuii npy posmsaai cy-
[OBUX CMPAB, NMOB A3AHUX 3 NOPYLUEHHAM NPAB | CBOBOA MOAMHM | TPOMAAAHMHA, MNO-
BMHHI SOCNIAXYBATH Li NOPYLUEHHS 3 YPAXYBAHHAM HOSBHOCTI GOKTIB YK NOMOXEHb 30-
KOHOAOBCTBA, B IKMX MPUHMXKYETCS NMOACHKA TiAHICTb;

3)  HayKOBI YCTOHOBM | HOBYAbHI 30KNAAM TA GAKYNLTETH KOPUAMYHOTO NPODITIO
NOBWHHI 3BEPHYTH YBAry HQ HEODBXIAHICTL MEPLIOYEProBOro AOCIMIKEHHS MUTAHb LLIO-
L0 NPUPOAHOTO NPABA HA NIOACHKY TAHICTb SK NEPLUOOCHOBK AOKTPUHM 30XMCTY NPAB
MOAMHU TA NONYNAPU3ALi Cepeq HaCeNneHHs MATePIaniB LMxX AOCTIAXEHb;

4)  pouinbHo ctBOpUTM npu [Mpesugentosi Ykpaitu Komiciio 3 yTBepmkeHHs
rigHOCTI NoauHK | 3abesneyeHHs peanizadii il NpaB $K HOBUIM KOHCYNbTATUBHO-LOPAA-
4K OPraH, Wo AONOMAraTMMe rmMasi Aepxasm y bopmyBaHHI BignosigHoi ineonorii Ta

' b. barawak. Mpasa i ceoboam ocobu B koHTekCTi cynosoi npaktukm Konctutyuirinoro TpubyHany
Monbwi Ta Bepxosroro Cyay Monbwi // Bichmk KonctutyuitHoro Cyay Ykpainm. — 2012, — No 2. —
C. 120.

2 OcHoBHOWM 30KOH O 4enosedeckom poctouHctee // [Enextponmuin pecypc]. — Pexum poctyny :
http://constitutions.ru/arhives/3791
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Bnosuuenko C. J1, Kamno B. M. MNpaso Ha yenoseyeckoe BOCTOMHCTBO: yKDQHH-
CKQs TEOPMS M MPAKTMKA B KOHTEKCTE €BPOMEHCKOro onbiTa. B cratse uccnenyorcs ¢u-
nocoqbcme, MPUPOAHO-NMPABOBbLIE U MO3UTUBUCTCKME QCMEeKThl MPABA HA YesioBedyeckoe
L[OCTOMHCTBO, €r0 KOHCTUTYLIMOHHOE PEryIMPOBAHME M 3ALUMTA OPraHAMMU KOHCTHTYLM-
OHHOM IOCTHLMN.

IO'IIO"IeBbIe CJ10BA: rpaBoO HA 4YesioBedyeckoe JOCTOMHCTBO MU ero Cyﬂe6HGH 3aumrTa,
Korcruryumonnsisi Cyn YkpauHsl, Begyliuee npaso 4enoBeka.

Vdovichenko S., Kampo V. The Right to Human Dignity: Ukrainian Theory and
Practice in the Context of the European Experience. The article provides research on
philosophical, natural legal and positivist aspects of the right to human dignity, its con-
stitutional regulation and protection by bodies of the constitutional justice.

Key words: the right to human dignity and its judicial protection, the Constitutional
Court of Ukraine, leading human right.
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3abesneyeHHs 3acap CynoBOi BNAau
30 KOHCTUTYLiIMHUMMU NOAAHHSIMM
BepxosHoro Cyay Ykpainu

B. bpuHues
AOKTOP IOPUAMYHMX HAYK, Npodecop,
3aCnyXeHuit toprcT YKpaiiu

l. Onedip
NOMIYHMK Cynni
Koncturyuintnoro Cyay Ykpainu

Y craTTi AOChimKeHO KOHCTUTYLIFHO-NPaBoBi ocHoBu B3aemoqii BepxosHoro Cyay
Ykpainm 3 Koncrutyuisinum Cygom Ykpainm. [poaHanizaoBaHo npaktvky po3rnsay
Koncrutyuivirmm Cynom Ykpainu KOHCTUTYLIFHUX MOAQHb | 3BEPHEHL OPraHiB CY[OBOT
BAQAM TA HABEAEHO kinacuikauito crnpas, iHiuiiosarmx Bepxosrum Cynom Ykpainm,
BIANOBIAHO O NMPeaMEeTa 3BEPHEHHS. 3pobeHO BUCHOBOK PO HEOBXIAHICTb YAOCKO-
HQUIEHHS 3aKOHOAABYOT 6a3M, LLO YHOPMOBYE CyAOBMI KOHCTUTYLINHIWIA NPOLEC, TA Mpo
niaBULLEHHS IKOCTI KOHCTUTYLIMIHMX MOAQHb | 3BEPHEHb Cy6 "exTiB cynosoi Bnaam o Ko-
crutyuisinoro Cyay Ykpainm.

Kniouosi cnoea: BepxosHuii Cyn Ykpainu, 3BepHEHHs OpraHis CynoBoi Baaan Ao
Koncrutyuivinoro Cyay Ykpainu, KOHCTUTYUiiHE NOAAHHS, O@ilikiHi BucHoBKM Bepxos-
Horo Cyny Ykpainm, piwenHs Konctutyuisinoro Cyay Ykpainm.

[MpaBmnbHO HOAQKTE BU3HAYEHHS CIIOBAM,
i BM 1036QBUTE JIIOACTBO Bifl TONIOBMHMI KOO XMOHMUX YABIIEHD.
Penre [lekapt

BignosigHO [0 6inbLIOCTI HOBITHIX KOHCTUTYLIM OPTAHKM KOHCTUTYLIMHOT IOPUCAMKLIT
HE BXOASATb 4O HALJOHAMbHMX CUCTEM CyaouMHCTBA. KoHCTUTyuis Ykpainu B okpemmx
pospinax susHadae Koncturyuintuin Cyn YkpaiHM €AMHUM OPTAHOM KOHCTUTYLIIMHOT
IOPUCAMKLIT, IO 3AIMCHIOE CYIOUMHCTBO (YacTuHa TpeTa craTTi 124, yactuHa nepa
cratti 147), a Bepxosruuit Cyn YKkpaiHM — HOWBULLMM CYLOBMM OPFOHOM Y CHUCTEMI
cyaie 3aranbHoi pucamkuii (vactuHa apyra crarti 125).

KoHcTuTyuiliHOO 3acafoto A B3WEMOAIT ABOX HOMBMLLMX CYLOBMX OPTOHIB B
Ykpairi € nonoxeHHa OcHosHoro 3akoHy, ake cepen cyb’ekTis 3sepHeHHs 0o Kow-
ctutyuinHoro Cyay Ykpainu susrnadae i Bepxoshuit Cyn Ykpainu. Lle koHcTutyuiitHe
NONOXeHHs po3BuHyTe y NyHKTi 4 yactunu gpyroi ctatTti 38 3akony Ykpainu «[po cy-
AOYCTPIN | cTaTyC cyamisy, akum nepenbadaerbes, wo Bepxosruin Cyn Ykpainm 3sep-
Taetbesa no Konctutyuiinoro Cyay YKpQiHM WOAO KOHCTUTYLIMHOCTI 3AKOHIB, iHLLIMX
NPABOBMX QKTIB, O TAKOX WOAO OdiuiMHOro TnymadeHHs KoHctutyuii Ta 3akoHis
Ykpainu. [NonepenHe 3akoHopasue yHopMyBaHHs wiei dyHkuii Bepxosroro Cyay Yk-
PAiTHU MICTUNO KOHKPETMU3ALIO, LLLO TAKE 3BEPHEHHS 3LIMCHIOETLCS «Y BUNAAKAX BUHMUK-
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HEHHS Y CyLiB 3aranbHOT OPUCAMKLIT NPK 3LIMCHEHHI HUMM NPABOCYAAS CYMHIBIB LLOAO
KOHCTUTYLIIMHOCTI 30KOHIB»'. HaBefeHe 3aKOHOMONOXEHHS YiTKO | OAHO3HAYHO AABA-
NO BIANOBIAb HA 3AMUTAHHS, 9K MOBUHEH AIATW CyA 3AranbHOT IOPUCAUKLIT 6y,u,b-m<o'|'
HCTOHUT Y BMMNOAKAX HEOBXiAHOCTI MepeBipkM HA KOHCTUTYUIMHICT HOPMATUMBHMX
QKTIB, SKMMW BPETYNbOBAHO CNipHi NPABOBILHOCKHK. BOHO kopecnoHayBanocs 3 Hop-
MOMK MPOLECYanbHOTO 30KOHOAABCTBA, SKMMM nepenbayanacs MOXIMBICTb 3ymu-
HEHHS MNPOBOMXEHHA Yy CMNPAaBi y Pa3i HEMOXIMBOCTI pO3rnafy Ui€l CNpaBn A0
BMPILLEHHS iHLIOT CNPABM, LLO PO3MAAAETLCS, 30KPEMA | B MOPALKY KOHCTUTYLIMHOTO
cynoumHcTsa (nyHkT 3 yactuHu nepoi cratTi 156 Kopekcy aamiHicTpaTneHoro cyno-
4nMHCTBA YKPQTHM).

Y 38’93Ky 3 NPUBEAEHHSM Y BiANOBIAHICTb O YUHHOTO 3QKOHOAOBCTBA 6yno 3MiHe-
HO i pernameHTHi Hopmu [nenymy Bepxosroro Cyny Ykpainu. 3okpema, B Hux Tenep
303HOYAETLCS, WO [lneHym npuimae pilerHs Npo 3BepHeHHs po KoHcTuTyuiliHoro
Cyny YKpaiHu 3 NUTAHb KOHCTUTYLIMHOCTI 3AKOHIB TA iHLLIMX MPOBOBMX OKTIB, O TAKOX
wopo odiuitHoro TnymadeHHs KoHctutyuii i 3akoHis Ykpainu 3a nogarHsam [onoswu
BepxosHoro Cyay Ykpainu i noro sactynHukis?. Lle nonoxeHHs GpaktmyHo yHemox-
nvBmoe 6e3nocepenHe 3BePHEHHS CyAiB PErioHANbHOTO PiBHS He Tinbku o KowHctu-
tyuiHoro Cyay Ykpainu, a # go lNnenymy BepxosHoro Cyay Ykpainu®,

HatomicTb y BinbiocTi iHWMX gepxas €Bponu NpaBomM Ha BesnocepeaHin 3anmt
OO MEPEBIPKM HA KOHCTUTYLIMHICTb 3AKOHY, AKMM NIBJIArae 3QCTOCYBAHHIO Y KOH-
KPETHIM cnpasi®, HagineHui cya saransHoi topucamkuii. 3akoH Ykpainu «[1po Konctu-
Tyuinimnit Cyn Ykpainm» wopo cyb’extis npasa Ha 3BepHeHHs o KoHctutyuiiHoro
Cyny YKpQiHu BiATBOPIOE KOHCTUTYLiMHI MOMOXEHHS | HE MICTUTL OCOBNMBOCTEN Y BU-
HaTKiB ctocosHo Bepxosroro Cyay Ykpainm.

KoHCcTUTyLiiHI nofaHHs | 3BepHEHHS OPraHis CyfoBOT BIAAM Bynm NpeameTom pos-
many Koncturyuinnoro Cyay Ykpainu 6inbiie 40 pasis. Kpim Bepxosroro Cyay Yk-
PAiHM K Cy6 €KTM 3BEPHEHHS BUCTYNANU TAKOX Bulumin rocnogapcekmit cyn YKpainm i
ioro [onoea, Buwmit agmiHictpatneruii cyn Ykpainu, Buwmii cneuianisosaHuii cyn
YKpQinu 3 po3rmsay uMBinbHMX i KOUMIHANBHMX cnpas, Buuia pana tocTmuii.

AHaniz npaktukm pobotn Konctutyuinnoro Cyay Ykpainu caigumTs, 1o 3a nepion
noro giansHocTi Bepxosruit Cyn YkpaiHm 3BepTABCS B EAMHMIA OPraH KOHCTUTYLIMHOT
IOPUCAMKLIT 3 KOHCTUTYLiMHMMKU nofaHHsMK 28 pasis. Y pesynstari ix posrmagy Kow-

' Mynkt 4 yacturu apyroi cratTi 47 3akory Ykpainm «[po cynoyctpint Ykpainuy (4nmHHmui 3 1 yepsHs
2002 poky no 7 nmnna 2010 poky).

?Yactuna nepwa crarti 9 Pernamenty Mnenymy Bepxosroro Cyay Ykpainu, satsepmxeroro [NocraHo-
soto [nernymy Bepxosroro Cyay Ykpainm sing 9 ksitHa 2012 poky No 5.

® [lo 3miHK 3akoHOAGBCTBG BYnKM BUNAAKKM (XOUA M MOOAMHOKI) TOKMX 3BEPHEHb. 30KpPEMa, y CNpasi 3a
KOHCTUTYUiIMHMM nopaHHsm BepxosHoro Cyay Ykpainu wopo signosigHocti KoHctutyuii Ykpainu
(KOHCTUTYUIMHOCTI) NOMOXeHb NyHKTY 2 YacTuHu nepwoi cratti 49, apyroro pederns cratti 51 3akony
Ykpainm «[po saranbHoob0B’a3KOBE AEPXABHE NeHCiiHe CTpaxyBaHHs» Big 7 xoBTHa 2009 poky
Ne 25-pn/2009 iviuiatvea 3seprerts [Nnenymy Bepxosroro Cyay Ykpainm no Konctutyuintoro Cyay
Ykpainum Buxoamna sig AnensauinHoro cyay 3anopisbkoi o6nacTi.

* Oue., Hanpuknag, nonoxenHs cratti 47.1 PepepanbHoro kKoHcTuTyuitHoro sakoHy «Mpo Konctu-
Tyuirinmit Cyn Pociricekoi @epepauii» sin 21 uepera 1994 poky 3i 3MiHGMM TG LOMOBHEHHAMM; YOCTUHM
nepwoi cratti 71 3akony Pecny6niku Bipmenia «Mpo Konctutyuinmit Cyay, npuitnatoro 20 nuctonapa
1995 poky 3 HOCTYMHUMM 3MIHOMM.
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ctutyuitHmit Cyn Ykpainn npuitnss 20 piwers (15 3 HUX — WORO KOHCTUTYLiIMHOCTI;
4 — won0 OPILIMHOTO TIYMAYEHHS; OHE — LWOAO KOHCTUTYLIMHOCTI TG OdiUifHOro
TIYMQUeHHs), 7 yXBan Npo BiAMOBY Y BIKPUTTI KOHCTUTYLMHOIO NPOBAMKEHHS, OfiHY
YXBAy NPO NPUNUHEHHS KOHCTUTYLIMHOIO NPOBALXEHHS. Y ABOX CNPABAX 30 KOHCTU-
TyuiHumMmn nopaHHamm Bepxosroro Cyay Ykpainu 3apa3s BiIKPWUTO KOHCTUTYLiMHI
NPOBALKEHHS | BOHM nepebysaioTs Ha posrmsai Konctutyuitnoro Cyay Ykpainm.

BignosinHo 1o npeameTa 3BepHEeHHs BCi cnpasy, iHiuiiosaHi Bepxosrum Cynom Yk-
PAiHK, MOXHA MOMINUTU HA LWICTb FPYM, WO CTOCYIOThCS: 1) COLIQNbHOrO 3aXMCTY Cyais;
2) npouecyansHOT COMOCTIMHOCTI CyfliB | HE3ANEXHOCTI Cyaais; 3) COUIANbHOrO 3aXMCTY
npas i ceobon noanHK; 4) nosHoBaXeHb | ctatycy Buuioi paam octuuii; 5) koHctu-
TYLIMHOCTI OKpPEMMX MOMOXeHb 30KOHOLABCTBA MPO CYLOYCTPIM, KPUMIHANBHOrO TA
KPMMIHONBHO-MPOLECYQbHOrO 30KOHOAABCTBA; 6) IHLWOTO rany3esoro 3aKOHOAABCTBA.

Mounnatoun 3 1999 poky cranu marke 38uM4HUMMKM 3BepHEHHS Bepxosroro Cyay
YKPQiHM WOA0 HEKOHCTUTYLIMHOCTI OKPEMMX NOSTOXEHb 3AKOHY Npo [epxasHuit Bio-
mkeT YKpaiHWM HO BIiNOBIAHWIA PiK, Yy AKMX BiH MOCNIAOBHO obcToloBAB rapaHTii
coujanbHOro 3abesneyeHHs AisnbHOCTI Cyaais. Tak, y cnpasi npo GiHAHCYBAHHS Cyais
Bin 24 uepsHsa 1999 poky Ne 6-pn/2009 Bepxoshuit Cyn YkpaiHm y CBOEMY KOHCTH-
TYLIMHOMY NOACHHI HOTONOLLYBAB, WO BIAMNOBIAHO OO CTATTI 42 30K0Hy Ykpainu «[po
HepxasHuit 6ioaxet Ykpainm Ha 1999 pik» y pasi HeaooTpumaHHs goxoaie abo
kowTie ans diHaHCyBaHHs aediunty HepxasHoro 6omxety YKpaiHu B NOPIBHAHHI i3
sateepmkeHmmu 6inbw sk Ha 10 sincoTkis Kabinet Minictpie YkpaiHu 30 nogaHHIM
MinictepcTsa diHaHcis YkpaiHu MOXe 3MIMCHIOBATH OBMEXEHHS BUAATKIB PO3MNOPAa-
HukiB kowTis [lepxasHoro BomkeTy YKpaiHM 3 ypAXyBAHHAM MEPLIOYEProBOCTi T
NOBHOTU PIHAHCYBAHHS 30XMLLEHMX CTATEN BMAATKIB, BU3HAYEHMX cTaTTEO 19 uporo
3akoHy. Tum cammm, Ha aymky Cyb’ekTa NPaBA HO KOHCTUTYUiMHE nofaHHs, Bepxos-
Ha Pana Ykpainm Hagana Kabinety MinicTpis YkpaiHm npaBo CAOMOCTIMHO CKOPOYY-
BaTH 0BCcar GIHAHCYBAHHSA BUAATKIB HA YTPUMAHHS CyLiB HOPIBHI 3 BUAATKAMM, HE 3Q-
xuweHnmm cratrero 19 3akony Ykpainum «[po Depxasuuin 6ogxet Ykpainu Ha
1999 pik», wo cynepeuntb nonoxerHam craten 126, 130 Konctutyuii Ykpainm.

Y pesynetati posmagy uiei cnpasu Konctutyuintmii Cyn YKpQiHu BUSHOB TAKMMM,
wo He signosigaoTe KoHctutyuii Ykpainm, nonoxenHs cratti 42 3akoHy YkpaiHu
«Mpo Oepxasruin 6ioaxet Yekpainm Ha 1999 pik» y 4aCTUHI HOAAHHSA NOBHOBAXEHb
Kabinety Minictpie Ykpainu sgificHioBatn obmexerHs suaartkie 3 depxasHoro 6ioa-
xeTy YKpQiHM HO yTPMMAHHS CynoBmx opraHis Ykpainu 6es ypaxysaHHs nepenbade-
Hux ctaTtero 130 Konctutyuii YkpaiHm KOHCTUTYLIHUX FApaHTil iX GiHAHCYBAHHS' .

Micna Toro ak 3akoHom Ykpainm «Mpo Oepxasruin 6iopxet Yrpainu Ha 2001 pik»
Bepxosra Pana Ykpainu synunmna Ha 2001 pik giro nonoxeHb 30KOHOAABYMX AKTIB Y
YACTMHI HQAAHHS MiNbI, KOMMEHCALA | TAOPAHTIM, aKi GIHAHCYIOTLCA 3 BIOIKETIB YCix
pieHis, Bepxosruit Cyn YkpaiHM 3a3HQYAB Y KOHCTUTYLIMHOMY NOAAHHI, Wo cTaTTs 58

"Mynktn 1, 2 pesoniotmeHoi yactmru Piwenns Konctutyuinnoro Cyay Ykpainu sig 24 uepsHa 1999 po-
ky Ne 6-pn/99 y cnpasi 30 koHCTUTYLiMHUM noaaHHsm BepxosHoro Cyay Ykpainu wopo signosigHocTi
Kowncturyuii Ykpainu (konctutyuininocTi) nonoxes ctaten 19, 42 3akory Ykpainu «po aepxasHuii 6io-
pxet Ykpainn Ha 1999 pik» (cnpaea npo dinancysanHs cyais) // Koncturyuinnmin Cya Yxpainm : Piwen-
Hs. Bucrosku. 1997-2001 / Bian. pen. kaHg. opua. Hayk 1. b. €srpados. — K. : IOpirkom IHTep,
2001. — C. 425-431.
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uboro 3akoHy Ta nonoxeHHs 3akoHy Ykpainm «[po geaki 3axoam wono ekoHomii 61o-
IKETHUX KOLLITIBY NPU3BENM 10 3YMUHEHHS i MONOXEHb YACTMH BOCbMOI, AE€B ATOT, ABA-
HapuaTol | TpuHaauaToi ctaTTi 44 3akoHy Ykpainu «[po cratyc cyapisy sig 15 rpyaHa
1992 poky Ne 2862—XIl, aka nepenbadyae maTepianbHe i nobytose 3ab6esneyeHHs
CyAfiB, OCKiNbkU Cyamn GIHAHCYIOTbCS BMKIOUHO 3 [lepxasHoro BriomxeTy YKpaiHm.

Posrnanyswm cnpasy, Koncturyuinmit Cyn YkpaiHu BUSHAB HEKOHCTUTYLIMHUMM
nonoxerHs cratti 58 3akony Ykpainn «[po [epxasuuit Biopxet YkpaiHm Ha
2001 PiK» LLOAO 3YNUHEHHS Aii MONOXEHb 30KOHOAABYMX AKTIB VKpoTHM B YOCTMHI HO-
AQHHS Mibr, KOMIEHCAL|M | FAPAHTIN, ki GIHAHCYIOTLCS 3 BIOIKETIB YCiX PiBHIB, TG NO-
noxenHs ctatti 60 uboro 3akOHY B YACTMHI 3YNMMHEHHS il OKPEMMX MONTOXEHb 3AKO-
Hy Ykpainum «[Tpo cTtaTyc i couianbHmi 3axXmnCT rpOMAAsH, SKi TOCTPAXAANM BHACNIAOK
HopHobBUALCHKOT KATACTPOdM», BUZHAUYEHMX cTaTTeto 24 3akony Ykpainu «[po Oep-
xaeHui Bromket Ykpainm Ha 1999 pik»; a takox nywkt 1 cratti 1 3akoHy Ykpainm
«[1po meski 30xoam LOA0 EKOHOMIT BIOIKETHUX KOLLTIBY, AKMM BUKIIIOYEHO NepLIe pe-
YeHHs YacTuHK asaHaguatol ctatti 44 3akony Ykpainm «[lpo craTyc cyaais»'.

3 KOXHMM POKOM APryMeHTaList KOHCTUTYLIMHUX noaaHs Bepxosroro Cyay Ykpainm
y Uit kaTeropii cnpas crtae sce saromiwoto. 3okpema, y 2008 poui, ocnoptotoum Hus-
Ky nonoxewb posginy |l «BrecerHs amin no geakux sakoHogasumx akris Ykpainm» 3a-
koHy Ykpainu «po Hdepxasrui 6romxet Ykpainm Ha 2008 pik», Bepxoshuit Cyn Y-
PAiHW CTBEPAXYBAB, WO KOHKPETHUMM HOPMAMM «BIOIKETHOTO 3AKOHY» MOripLIEHO
diHaHCcoBe 3a6e3mnedeHHs CyaiB, 3HUXKXEHO PiBEHb COLANLHOrO 3abe3neyeHHs Cyaais,
4MM BAKTUYHO NO36ABEHO iX TAPAHTINM HE3ANEXHOCTI T NPABOBOI 3AXMLLEHOCTI.

Konctutyuintmin Cyn Ykpainu, noroamsimce i3 6inbliictio fosogis cyb’ekta npasa
HQ KOHCTUTYLiMHE NMOAAHHS, Y4iTKO 3a3HA4YMB, WO 3ynuHeHHs Ha 2008 pik ocnoprosa-
HUMM NONOXEHHAMMU 3AKOHY il OKPEMMX HOPM NPABOBKUX AKTIB, BHECEHHS 4O AESKMX
30KOHOAOBYMX QKTIB 3MIH | JONMOBHEHb TA BU3HAHHS 3GKOHIB TAOKMMM, LLLO BTPOTUIM
YWMHHICTb, NPU3BENO 10 BAKTUYHOTO CKACYBAHHS YW 3BYXKEHHS 3MICTY | obcary icHyto-
4MX NPAB i CBOOOA MOAMHM | TPOMAAAHUHA. 3ANPOBAMKEHHSA NOPSLKY, 3MIAHO 3 AKUM
PO3MIpK NOCAAOBUX OKNAfis BCTaHOBMOWTLCA KabiveTom Minictpie Ykpainu, cyne-
peuntb nyHkTy 14 yactunu nepwoi cratti 92 Konctutyuii Ykpainu, signosigHo no
NONOXEHb SKOrO CTATYC CYyAfiB BU3HAYAETLCS BUKIIIOYHO 3AKOHAMM YKpQaiHW. 3anpo-
BAIXXEHWMI B OCMOPIOBAHIN 4aCTUHI 3aKoHy npo [lepxasHuit GromkeT Ykpainm nops-
[OK OBUYUCIIEHHS LLLOMICIYHOT HOABABKM 30 BUCIYTy POKIB | 306€3nedYeHHs Cyanis XuT-
NIOM NPM3BIB O 3HWKEHHS ICHYIOUMX FTAPAHTIA HE3ANEXHOCTI Cyanis’.

' Piwerrs Konctutyuininoro Cyay Ykpainu sig 20 6epesna 2002 poky Neo 5-pn/2002 y cnpasi 3a koH-
CcTUTYUiMHUM nogaHHam 55 napoarux genytatis Ykpainm wopo signosigHocti Kownctutyuii Ykpainu
(koHcTuTyuiHOCT) nonoxews crateit 58, 60 3akony Ykpainm «Mpo depxasnuin GomkeT Ykpainm Ha
2001 pik» Ta Bepxosroro Cyay Ykpainm wopgo signosigHocti KoHctutywii Ykpainm (koHcTuTywiHoCTi) no-
noxenb nyHkTis 2, 3, 4, 5, 8, 9 yactunun nepwoi crarti 58 3akony Ykpainm «[Mpo [depxashui Giopxer
Ykpainm Ha 2001 pik» i nignyskty 1 nywkry 1 3akoHy Ykpainm «[1po geski 3axoau wono ekoHomii 61o-
IXXETHMX KOLUTIB» (CNPOBA Wwoao ninbr, komnexcauii i rapanTin) // Koncruryuiiiui Cya Ykpainm : Piwen-
Hst. Bucrosku. 2001-2002 / Bian. pen. kaHa. opua. Hayk M. B. €srpados. — K. : IOpiHkom IHTep,
2002. — C. 200-208.

? Ius.: nyHkt 7 MmoTueyBansHoi yactmHu Piwenna Konctutyuitnoro Cyay Yxpainu sig 22 tpasta 2008 po-
ky Ne 10-pn/2008 (cnpaea wono npeameta Ta 3micty 3akoHy npo HepxasHuit GiopxeT Ykpainm) //

74



Bictuk Korncrutyuivinoro Cyay Ykpainm

Ne 5/2012

Hessaxatoun Ha nocnigosHy nosuuito Koncturyuitnoro Cyay Ykpainm 3 umx nu-
TAHb, MPAKTUKA LLOAO 3MEHLLEHHS COLIANbHUX FAPAHTIM OKPEMUM KATEropisMm rpoma-
AAH (LUNAXOM KOPEeryBaHHs 3akOHOM npo LepxasHui 6opxeT YKpaiHu cneuiansHmx
30KOHIB) Y AELLO 3MIHEHOMY BUMISAI MPOAOBXYETLCA i Nicns pileHHs KoHctutyuiiHoro
Cyany YkpQiHu, B SKOMY OJHO3HAYHO CHOPMYNLOBAHO: «OCKINbKM MPEAMET 3AKOHY
npo [epxasnuit BiogxeT Ykpainu 4itko BuaHadenuit y Konctutyuii Ykpainm i Brogxer-
HOMY KofeKCi YKpQaiHu, TO e 3aKOH HE MOXE CKACOBYBATM YW 3MIHIOBATU 06 CAr NpaB
i 06OB’A3KIB, NiNbr, KOMNEHCALiN | FAPAHTIN, NepeabadYeHnx IHWMMU 3aKOHAMM YK-
PAiHMY .

MocninosHO 3axuwaoym 3acaau cynosoi snaam, Bepxosnuin Cya Ykpainm suko-
PUCTOBYBAB MOXIIMBOCTI KOHCTUTYLIMHOIO CYAOYMHCTBA TNYMAYUTM OKPEMI 3AKOHO-
nonoxenHs. Bapto sragatm roro seepHerHs go KoHctutyuiiHoro Cyny Ykpainu 3
KIOMOTAHHAM MPO OdiLiiHE TIYMAYEHH OKPEMMX NonoxeHb 3akoHy Ykpainm «[1po
cratyc cyaaisy. Koncturyuinnmit Cyn YKpaiHm y CBOEMY pilieHHi y CNpaBi Npo pPiBeHb
NEeHCIT | LLOMICAYHOrO AOBIYHOMO FPOLLUOBOrO YTPMMOHHS 303HAYMB, WO 30 3MICTOM
cratTi 126 KoHctutyuii Ykpainum nonoxerHs yactuHm tpetsoi cratTi 11 3akony Y-
painm «[po cratyc cyanis» (3abesneyeHHs HE3ANEXHOCTI CyAAiB) Y B3AEMO3B A3Ky 3
yacTmHoto sockmoto ctatTi 14 3akory Ykpainm «[1po cypnoyctpint Ykpainuy, akoto Ha
TOM YOAC BIATBOPIOBANOCH KOHCTUTYLIMHE NMONOXEHHS, 30 AKMM MPU MPUAHATTI HOBMX
30KOHIB 060 BHECEHHI 3MiH 10 YMHHMX 3AKOHIB HE AOMYCKAETLCSA 3BYXEHHA 3MICTY TA
obcary nepeabadyeHmx 30KOHOM FaPAHTIM CAMOCTIMHOCTI CyAiB, HE3ANEXHOCTI TA NPA-
BOBOI 3AXMLLEHOCTI CYAAiB», Clif PO3YMITU SK TOKE, WO FAPAHTYE AOCATHYTMI PIiBEHD
HE3QNEeXHOCTI Cyais’,

Heoaropazoso BepxosHuit Cyn Ykpainu wnaxom 3sepHeHHs 4o KoHCTUTywiiHO-
ro Cyp,y VKpo'l'HM LOMQraBCs BIAHOBIEHHS HANEXHOrO PiBHSA COLiANbHOMO 3abesne-
yenHs cyaais. Okpim cnpaeu 2005 poky npo piseHb NEHCT i LLIOMICAYHOTO JOBIYHOMO
rPOLIOBOro yTpmmanHs, cnig srapath Piwenns Konctutyuinoro Cyany Ykpainu, B ako-
My 30 3BepHeHHsm BepxosHoro Cymy YKpaiHM HOLOQHO TAYMAYEHHS MOHATTS
LLOMICAYHE AOBIYHE TPOLUOBE YTPUMOHHSAY, WO MICTUTBCH Y MIANYHKTI «€» NignyHKTY
165.1.1 nynkry 165.1 cratti 165 MNopatkosoro kogekcy YKpQiHW, y CUCTEMHOMY
38’A3Ky 3 nonoxeHHamu 3akory Ykpainu «[lpo cynoyctpint i ctaTyc cyaais» Big 7 nun-
Ha 2010 poky No 2453-VI| 3 HOCTYMHMMM 3MIHOMM, WO O3HAYOE HEOMOAATKOBAHY
rPOLUOBY BMMNATY K CYAAI, IKMIA, MAIOYM MPABO HA BIACTABKY, NPOAOBXYE NPALIOBA-
T HO NOCAAi Cyaai Ta oaepye ii 3 [lepxasHoro 6+o,u>|<eTy Ykpainu y BUrnagi womicsau-
HOrO rPOLUOBOrO YTPUMAHHS, WO € CKIOAOBOIO MPABOBOrO CTATYCY CYLAI | OfHI€EIO 3

Koncruryuintiuin Cya Ykpainm : Piwenns. Buchosku. 2008 : Kh. 8 / Bign. pea. kaHa. opua. Hayk
A, A. Crpmxak. — K. = 11 IOpe, 2008. — C. 188-200.

' AG3au BOCbMMIT NyHKTY 4 MOTMBYBANLHOT YacTuHu Piwenna Konctutyuinoro Cyay Ykpainu sig 9 nun-
s 2007 poky Ne 6-pn/2007 (cnpasa npo couiansHi rapanTii rpomaaan) // Konerutyuinuin Cyg Ykpai-
Hu : Piwenns. Bucrosku. 2007 / Bign. pen. kana. opua. Hayk A. A, Crpmxak. — K. : 11 HOpe, 2008. —
C.110.

? PiwerHs Konctutyuintoro Cyay Ykpainm sig 11 xosths 2005 poky Ne 8-pn/2005 (cnpasa npo pisetb
NEeHCIT | WOMICAYHOro BoBIYHOrO rpowosoro yrpumanis) // Koncturyuinnmit Cyn Yxpainu : Piwenns.
Bucroekn. 2005 / Bian. pea. kaHa. topua. Hayk 1. B, €srpados. — K. : IOpinkom Intep, 2006. —
C. 175-189.
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FOPAHTIM MOro HE3aNeXHOCTI, TAK i Cyani y BiACTABLI, KUMKW OLEPXKYE TAKY BUMNAATY 3
MencitHoro doHay Ykpainu 3a paxyHok kowrTis epxasHoro Gromxkety Ykpainu'.

Ocobnusy cTypbOBAHICTb HAMBMLLMA CYAOBUI OPTrAH AEPXABU BUABMB LLIOAO M-
TAHHS 306e3neyeHHs COMOCTIMHOCTI CYLiB | HE3ANEXHOCTI CyAaiB.

Y 1998 poui BepxosHuit Cyn YkpaiHu BHIC KNONOTAHHS MPO OdiliMHE TIYMAYEHHS
cratTi 86 KoHctutyuii Ykpainu ta cratein 12, 19 3akony Ykpainm «[po cratyc Ho-
POAHOro genyTata YKpaiHMy, BBaXaouM, Wo piweHHs BepxosHoi Paan Ykpainu wo-
0O HOMPABMEHHS 3ANWTIB HOPOAHUX AenyTaTiB YKPAiHM JO Cy4iB 3 NPUBOAY PO3rNsay
KOHKPETHMX CYLOBMX CMPAB BMXOAATb 30 MeXi HOLOHWX i MOBHOBOXEHb, OCKiNbKK
cratts 85 Kowctutyuii Ykpainm ve Hapae Bepxoswiit Papi Ykpainu koHTponbHOT
dyHKUIT LLOAO 3AIMCHEHHA MPABOCYLAAS.

Koncturyuinnmin Cyn Ykpainm y csoemy PilleHHi Oifos BUCHOBKY, WO B ACMEKTI
NOPYLEHUX Yy KOHCTUTYLIMHUX nogaHHsax Bepxosroro Cyay Ykpainu i Cnyx6u 6esne-
k1 YKPOTHU MUTAHB MNONOXEHHs YaCTHHM nepuwoi ctatti 86 Konctutyuii Ykpainu, a Ta-
KOX 4ACTMHM nepluoi ctaTTi 12 Ta yactmH nepwoi i apyroi cratti 19 3akony Ykpainu
«[Mpo cTatyc HapogHoro aenytaTa YKpaiHu» B KOHTEKCTI 3a3HadYeHoi ctaTti KoHcTu-
Tyuii Ykpainm Tpeba posymiTi Tak, WO HApoaHUi aenytat YKpaiHu He Mae npasa
3BEPTATUCH 3 BUMOTAMM YM MPOMO3ULIAMM OO CYLiB, 8O rONiB Cy4iB TA 4O CYOAiB CTO-
COBHO KOHKPETHMX CYLOBMX CNpaB’.

Yepes n'atb pokis Bepxosnuit Cyn Ykpainun ssepHysca 0o KonctutyuiiHoro Cyay
YKpdiHM 3 NPOXAHHAM AATH TIYMAYEHHS nonoxerHs cratTi 126 Konctutyuii Ykpainm
i crarti 13 3akony Ykpainu «[po cratyc cyaais». HeobxigHicTs 8 odiuiiHoMy Tnyma-
YeHHi cyD'eKT MPABA HA KOHCTUTYUMHE MOAAHHS OBIPYHTYBAB TUM, LLO MPMAHATTAM
HOBOI penakuii 4acTuHm apyroi cTaTTi 13 uboro 3aKoHyY, MONOXEHHS FKOT HE Y3TromXKy-
IOTbCS 3 MONOXEHHSIMM YaCTHH neplwoi, apyroi cratti 126 KoHctutyuii Ykpainu,
«BepxoeHa Papga Ykpainu ¢GakTMYHO NpOIrHOPYBANA OCHOBOMOMOXHMIA MPUHLMN
NPOBOCYAAS — HE3ANEXHICTb CYAAIB, O 3HAYHO 3BYXKYE ICHYIOYI FAPAHTII IXHbOT HEQO-
TOPKAHHOCTI i BOAHOYAC PO3LUNPIOE MOXITMBOCTI CTOPOHHBOTO BMAIMBY HO HUXY.

Y KOHCTUTYLIMHOMY NMOAAHHI TAKOX 3A3HAYANOCS, LLO LiSNbHICTb CYALiB noe’s3aHa
3 NEPEBIPKOKO NPABUABHOCTI PilLEHb, MPUMHATUX OPraHAMKW BUKOHABYOT BNAAM, NPa-
BOOXOPOHHUMW OPraHAOMM, [0 KOMMETEHLIT SKMX HONEXUTb BUMPILLEHHS MUTAHb MNPO
KPUMIHObHY a60 OOMIHICTPATUBHY BIAMNOBIAANLHICTL rpOMagaH. [1pUTArHEHHs Cyaais
[0 TAKOT BifANOBIAANBHOCTI y 3AranbHOMy Nopsaaky 6e3 ypaxyBaHHs iXHbOrO CTATYCY #
BAKIMBOCTI BUKOHYBAHMX HUMM LEPXABHUX bYHKLUIM MOXE 30BAATU BENMKOT LLKOAM
IHTEPECaM CyCninbCTBA.

' Mynkt 1 pesoniotusHoi yacturmn Piwenns Konctutyuiinoro Cyay Ykpainu sig 14 rpyars 2011 poky
Ne 18-pn/2011 y cnpasi 3a KoHCTUTYLIMHWUM noaaHHam Bepxoeroro Cyay Ykpainm wono odiuiHoro
TNYMAYEHHS NMOHATTA LLOMICAYHE [OBIYHE MPOLLOBE YTPUMAHHSAY», LLO MICTUTLCS Y MIANYHKTI «e» NignyHK-
1y 165.1.1 nynkry 165.1 crarri 165 MNopatkosoro kopekcy Ykpainn // Bichmk Koncturyuinnoro Cyay
Ykpainm. — 2012. — Ne 1. — C. 77-84.

2 PiwenHs gin 19 TpasHs 1999 poky Ne 4-pn/99 y cnpasi 3a koHCTUTywikHUM noaaHHsm Bepxosroro Cy-
ay Ykpainn ta Cnyx6u 6esneku Ykpainm wono odiuiHoro tnymaderHs crarti 86 Konctutyuii Ykpaiu
Ta craten 12, 19 3akony Ykpainu «[Tpo cratyc HapogHoro aenytata YkpaiHu» (Cnpasa npo 3anuti Ha-
ponrux penytatie Ykpainv) // Koncturyuintmit Cygn Ykpainm : Piwenna. Bucrosku. 1997-2001 / Bian.
pen. kana. opuma. Hayk 1. b. €srpados. — K. : IOpinkom Intep, 2001. — C. 375-380.
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Lle 3BepHEHHS HOLANO MOXIIUBICTE CHOPMYBATH KIIKOYOBY MPABOBY MO3MLIO Opra-
HY KOHCTUTYLIMHOI tOpUCAMKLIi, Ky B PE3ONIOTUBHIM YACTUHI PILLEHHS BMKNAAEHO
TOKMM YUHOM:

«1. MonoxeHHs yactunm nepwoi ctatti 126 Konctutyuii YkpaiHm «He3anexHicTs i
HEAOTOPKAHHICTb CyAaiB rapaHTyioThcst KoHcTutyuieio i 3akoHamu Ykpainuy vy
B3QEMO3B A3KY 3 iHWMMM nonoxeHHamu posainy VIl OcrosHoro 3akony Ykpainu Tpe-
6a po3yMiTH TaK.

1.1. HesanexHictb cynais € HeBif'eMHOIO CKNAAOBOIO iXHBOTO cTaTycCy. BoHa € KOH-
CTUTYLIMHUM NMPUHLUMMNOM OPraHisauii Ta GyHKLIOHYBAHHS CY[iB, G TAKOX NPodeciinHoi
LiSNbHOCTI CynAiB, AKi NPK 34iIMCHEHHI NPABOCYAAA NILKOPAOTLCS NMLLe 30KOHY. Hesa-
NEXHICTb Cyaais 3a6e3nedyeTbcs HaCaMNepen 0COBIMBUM NOPAAKOM ix 06paHHa abo
NPM3HAYEHHS HO NOCAAY TA 3BiIbHEHHS 3 NOCAAM; 3000POHOIO BYAb-SKOrO BMAUBY HA
CYAAIB;, 30XMCTOM iX NPOGECIHHMX IHTEpEeCiB; OCOBNMBMM MOPSAKOM MPUTATHEHHS
CYAiB A0 AMCUMMIHAPHOI BIAMNOBIAANLHOCTI; 306€3MneYeHHsIM AePXABOO 0COBUCTOT
Besneku Cyaais Ta iXHIX CIME; rapAHTYBAHHIM GIHOHCYBAHHS TA HANEXHUX YMOB 4NN
bYHKUIOHYBAHHS CyAiB i AisnbHOCTI CyAAiB, iX NPABOBOIO i COLIANLHOMO 30XMCTY; 3060-
POHOIO CYAAAM HANEXATHU A0 MNONITUYHMX NAPTIM Ta npodcninok, 6patv y4acTs y Gyab-
AKIM NMONITUYHIM LiSNbHOCTI, MATU NPELCTABHULBKUA MAHAAT, 3AMMATUCH 30 CyMiC-
HULTBOM MEBHMMM BULAAMM AiSAbHOCTI; MPUTATHEHHAM A0 IOPUAMYHOI BiANOBIAANBHOCTI
BMHHMX OCIO 30 HEMoBAry A0 CYAAIB i Cyay; CYAQIBCbKMM CAMOBPSAYBAHHAMY .

Baxnveolo cknagoBoo CyaoBOrO KOHCTUTYUIOHANI3MY cTanm piteHHs KoHcTu-
TyuinHoro Cyay Ykpainu y 38's3ky 3i 3sepHerHamun BepxosHoro Cyay Ykpainu wopo
CouianbHOTo 30XMCTY Npas i ceobop rpomaaaH. Tak, PiweHHam sig 7 xosTHs 2009 po-
ky No 25-pn/2009 Bn3HOHI HEKOHCTUTYLIHUMMU OKPEMI MONOXEHHS YOCTUHM NEPLUO]
cratti 49, crarti 51 3akony Ykpainn «[lpo saransHoobos'a3koBe aep>kaBHe
neHcinHe ctpaxysarHsy Big ? nunua 2003 poky, WO YHEMOXIMBIIOBANIU OTPUMAHHS
30CYXEHMX NEHCIM rPOMAAAHAMM, AKi NPALOBANM HA TepuTopii YKpaiHM i obpanm
NOCTIMHUM MICLEM MPOXMBAHHS AEPXABY, 3 fKOWO YKPAiIHA He yKNana BignosigHMMA
MIDXKHOPOAHWI BOrOBIp.

TpuBanMi yac cnocTepiranacs BigCyTHICTb MOPO3YMiHHS Y B3aemoii BepxosHoro
Cyay Ykpainu 3 Buwiowo papoto 1octuuii, npo uo, 30Kpema, CBigyaTh i ABA CNeuianbHi
3sepHetrHs no KonctutyuiiHoro Cyay Ykpainu. Y cnpasi npo 3akoH Ykpainu «[1po
Buuy pagy toctmuii» cy6’ekT npasa HA KOHCTUTYLMHE NOAAHHSA CTBEPAXYBAB, LLO LEH
30KOH 3AMICTb 3AKPIMNEHHS TAPAHTI HE3ANEXHOCTI CYALIB YMOXIIMBITIOE BTPYHYOHHS B
CYLOBY AisIbHICTb, O TAKOX BMSIMB HA CYAAIB NPU 34IMCHEHHI HUMM MPABOCYAAS Y 3B'A3-
Ky 3 GesnigcrasHum posiumperHam (ycynepey OcHosHomy 3akoHy YkpaiHu) nosHo-
BaxxeHb Buwoi paam roctuuii.

OunHak Konctutyuintuin Cyn Ykpainu 6inbliicTe OCMOPIOBAHMX 30KOHOMONOXEHb
BM3HOB TOKMMM, WO He cynepeuats KoHctutyuii Ykpainu, 3a3HAUMBLUM Y CBOEMY

' Piwerrs Koncturyuintnoro Cyay Ykpainm sig 1 rpyans 2004 poxy Ne 19-pn/2004 y cnpasi 3a koHCTH-
TyuirtHum noparHam Bepxosroro Cyay Ykpainu npo odiujiiHe TnyMaueHHs MOoNoXeHb YACTUH NepLUoi,
apyroi crarti 126 Konctutyuii Ykpainn ta yactunm apyroi cratti 13 3akony Ykpainu «[po cratyc
cynais» (cnpaea Npo HesanexHicTb cyaais ak cknaposy ixHboro cratycy) // Koncturyuinnuin Cyn Yk-
painm : Piwenns. Buchosku. 2004 / Binn. pen. kana. topuma. Hayk 1. b. Esrpados. — K. : IOpiHkom
Iwtep, 2005. — C. 402-410.
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PILLEHHI, WO HEKOHCTUTYLIMHUMM € MOSIOXEHHS, Aki nepeabayany Npaso HAPOAHOIO
nenytata Ykpainu i YnosHosaxeHoro BepxosHoi Pagn Ykpainu 3 npae moauHu
iHILIOBATH AMCUMNNIHOPHE NPOBALXKEHHS CTOCOBHO CyAfi, O TOKOX 3BepTaTUCS fO Bu-
LWOT PaAy IOCTULIT 3 NPOMO3NLIEID NPO NPUIHATTS PILLEHHS NPO 3BiNbHEHHS CyAAi .

Y 2011 poui KoHctutyuiHmin Cyn Ykpainu Takox He noroamecs 3 nosuuieio Bep-
xosHoro Cyay YkpaiHu Wwono HeobXigHOCT BUSHAHHA HEKOHCTUTYLIMHUMM MONTOXEHb
npoLecyanbHOro 3aKOHOAABCTBA, AKMMM BCTOHOBIEHO CMELianbHUMA NOPSAOK OCKAP-
XEHHS Oi i pilweHb, 3okpema i Buwoi pagu octuuii Ta, KpiM TOro, BU3HAB KOHCTHU-
TyUiMHUMKM nonoxerHs 3akony Ykpainu «[1po Buuly pagy octmuiis, skumu BU3HaYeHO
BUMHKM, LLLO € MOPYLUEHHSIM NPUCITU Cyaai°.

CyTTeBi KOPEKTUBM raNY3EBOrO 30KOHOAABCTBA (30KOHOLABCTBA MPO CyAOYCTPIM,
KPUMIHANBHOTO, KPWMMIHQLHO-NPOLECYANIbHOrO, AAMIHICTPATUBHOIO CYAOYMHCTBA)
BinOynucs sHacnigok posmany KoHctutyuitium Cynom Ykpainu BignosigHux 3sep-
HeHb Bepxosroro Cyay Ykpainu.

Tak, piwenns KonctutyuitHoro Cyay Ykpainu y cnpasax, B skux Oynu nigaaHi KOH-
ctutyuinHoMy koHTponio binbwe 100 nonoxens 3akony Ykpainu «[po cynoycrpin i
cratyc cyaais», onepatusHo yxaaneHi y 2011 poui, cnpuanu npaBoBii BUSHAYEHOCTI
i GOPMYBAHHIO CTANOI NPAKTUKM LLOAO 3ACTOCYBAHHSA HOPM 30KOHOLOBCTBA MPO CY-
AOYCTPIN, MPUMHATOTO B Npoueci yeprosoro etany cynosoi pepopmu (2010 pik).

HarakryanbHilwow ans NnpasBo3ACTOCOBHOI NMPAKTMKM | MOAASBLIOTO YAOCKOHA-
NEHHs KPUMIHANBHO-NPOLECYAIbHOIO 30KOHOAABCTBA CTANA MPABOBA MO3MLiS Opra-
HY KOHCTUTYLIMHOTO CYyLOYMHCTBA, CHOPMYIBOBAHA HMM Y CNPABI NPO PO3rsNg CYAOM
OKPEMMX MOCTAHOB CRIAYOTo | Npokypopa. [osHO i BcebiuHO JOCiaMBLLKM MATEPIANK
CNpaBM, HOLAHI Cy6 ekTOM NpaBa Ha KoHCTMTyUiHe nopanHs, Koncturyuinnuin Cya
YKpaiHM BU3HOUMB, LLO CKAPrM 4O CyAy HO MOCTGHOBW CRIAYOro TA MPOKYpOpad npo
MOPYLUEHHS KPUMIHANbHOT CMPABM MOBUHHI PO3MAAATUCA CYAOM 3Q YUHHMM 30KOHO-
ACGBCTBOM Y NMOPSAKY KPUMIHOIBHOMO CyAOUYMHCTBA’.

Ananis matepianis, konu Konctutyuiniuin Cyn Ykpainu sinmosme Bepxosromy Cy-
oy YKpaiHW y BiGKPWTTI KOHCTUTYLIMHOTO MPOBAAXEHHS, CBILUMTL, LLO Y YOTMPbLOX

' Piwerns Konctutyuirinoro Cyay Ykpainu sig 21 tpasna 2002 poky Ne 9-pn/2002 y cnpasi 30 KOHCTU-
TyuiiHMM noganHam Bepxosroro Cyay Ykpainm wopo signosigHocti Kowctutyuii Ykpainm (KOHCTM-
TYUIMHOCTI) MONOXEHb YACTUH APYroi i YyeteepToi cTaTTi 1, ab3auy Apyroro nyHKTy 8 4aCTUHM nepLuoi
crarti 18, yactuum nepwoi crarti 25, nywkris 1, 2, 4 yactmum nepwoi crarri 30, yactvHu nepwoi
crarTi 31, yactuHu nepwoi ctaTTi 32, NyHKTy 2 YacTuHu apyroi cTaTti 33, NyHKTY 2 YaCTUHK APYroi Ta Ya-
ctnu TpeTboi ctatTi 37, cratein 38 i 48 3akony Ykpainu «[po Buwy paay octuuii» (cnpasa npo 3akoH
Ykpainn «[Mpo Buwy pagy toctuuii») // Kowctutyuinnin Cyn Ykpainm : Piwenns. BucHosku.
2001-2002 / Bign. pea. kaHg. topua. Hayk 1. B. €srpados. — K. : IOpinkom Intep, 2002. —
C. 263-276.

? PiwenHs Big 16 uepsra 2011 poky Ne 5-pn/2011 y cnpasi 30 KOHCTUTYLiHUM noaaHHSM Bepxosroro
Cyay Ykpaitu wopo signosigHocti Konetutyuii Ykpainm (KoHcTuTyuiiHocT) okpemnx nonoxers Kogekcy
QAMIHICTPATUBHOTO Cyao4YmMHCTBA YKpainK, 3akoHie Ykpainu «[1po Buuy pagy toctuuii», «[1po sHeceHHs
3MiH 10 OeskMx 30KOHOAOBYMX QKTIB YKpoTHM OO HEJONYLLEHHS 3N10BXMBAHb MPABOM HA OCKAPXEH-
Hst» // Bichnk Konctutyuintoro Cyay Ykpainu. — 2011. — Ne 6. — C. 29-40.

® AB3au Bocbmuit myHKTy 9 moTusysanbHoT YactuHm Piwernns Konctutyuiinoro Cyay Ykpainu sig 30 cidns
2003 poky Ne 3-pn/2003 (cnpaea npo po3man CyAoM OKpemMx NOCTAHOB CRigYoro i npokypopa) //
Koncruryuiriiuin Cyn Ykpainm : Piwenns. Bucrosku. 2002-2003 / Bian. pen. kaHa. opua. Hayk
M. b. €srpados. — K. : KOpirkom Intep, 2004. — C. 121-129.
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BMNaakax 6yno BigmosneHo Ha nigcrasi nyHkty 2 cratti 45 3akony Ykpainu «[1po
KoncturyuinHmit Cyn Ykpainn» — HEBiANOBIAHICTE KOHCTUTYLIMHOMO MOAAHHS BUMO-
ram, nepenbavennm KoHctutyuiero Ykpainu, 3akoHom Ykpainm «[po Kowcrtu-
Tyuintimnit Cyn Ykpainm», Ta 30 BIRCYTHOCTI NpaBoBoro obrpyHTysaHHs (yxsanm Kow-
ctutyuitHoro Cyay Ykpainu sig 5 rpyans 2002 poky Ne 62-y/2002, sin 30 tpashs
2007 poky Ne 23-y/2007, sig 14 nunua 2009 poky Ne 40-y/2009, sig 12 xoBTHs
2010 poky No 64-y/2010); y Tpbox Bunaakax — Ha nigcrasi nyrkty 3 crarti 45 3ako-
Hy Ykpainu «[1po Konctutyuintmin Cyn Ykpainmy — Henigsinomuicts KoHcTuTyuinHO-
My Cyay YKpaiHu NUTAHb, MOPYLUEHWUX Y KOHCTUTYLIMHOMY NMOAQHHI, Y 3B'SI3KY 3 TUM,
WO Manm micue abo 3aKOHOLABYA NPOranMHa, abo HEOBXiAHICTb HALAHHA HUM KOH-
cynbTauji, WO He BXoauTb A0 MOro nosHosaxews (yxsanm sig 2 niotoro 2010 poky
Ne 4-y/2010, gig 21 sepects 2011 poky Ne 42-y/2011), a Takox 4epes Te, Wwo opu-
cavkuis KonctutyuitHoro Cyay YKkpaiHM NOLWMPIOETCS Tiflbk HA YUMHHI HOPMATUBHO-
npasosi aktv (Yxsana sig 12 xostHa 2010 poky Ne 64-y/2010).

B oaHomy eunaaky KoHctutyuinmin Cyn Yxkpainu Ha nigcrasi nyrkty 3 craTti 45
3akony Ykpainm «[1po KonctutyuiHmnin Cyn YkpaiHmy BiAMOBMB Y 30[10BONEHHI KNO-
notanHs BepxosHoro Cyay YkpaiHu Wwono HogaHHs pos’scHerHs nignyHkTy 1.3 nyHk-
1y 1 pesonotueHoi YactuHu Piwenns Konctutyuiinoro Cyny Ykpainu y cnpasi 3a
KOHCTUTYLIMHUM nofaHHam BepxosHoro Cyay Ykpainm npo odiliiiHe TnymayeHHs no-
NOXeHb 4aCTUH nepwoi, apyroi ctatti 126 Konctutyuii Ykpainm Ta 4actuHm apyroi
cratTi 13 3akony Ykpainm «[po cratyc cyaais» (cnpaBa npo He3anexHICTb Cyaais sk
cknagosy ixHboro cratycy) sig 1 rpyaqs 2004 poky Ne 19-pn/2004. Bigmosy KoHcTu-
Tyuiiui Cyn Ykpaiiu MOTUBYBAB TUM, LLO nopyLueHi BepxosHrm Cynom Ykpainm nu-
TAHHS WOAO PO3’ACHEHHS HA3BAHOTO PilleHHs BUXOASTb 30 MeXi HOLAHOrO TIyMa-
yeHHs (Yxesana sig 22 sepects 2009 poky Ne 51-yn/2009).

Yxsanoto sig 29 6epesns 2011 poky Ne 17-yn/2011 Koncturyuinnmin Cya Yk-
PAiHM MPUMUHUB KOHCTUTYLLIMHE NPOBALXKEHHSA Y CNPABI 30 KOHCTUTYLIMHMM NOLAHHAM
BepxosHoro Cyay Ykpainu wono signosigHocti KoHctutyuii Ykpainm (koHcTu-
TyuinHocTi) nonoxens nignyHkty 1 nyHkty 14 posainy Xl «[TepexigHi nonoxeHHs»
3akony Ykpainu «[1po cymnoyctpin i ctatyc cyapisy. OpHOK NOKM TPUBAB PO3MsL
CNpABM, OCMOPIOBAHA HOPMA BUYEPMANA CBOIO fil0, A OTXE, BTPATUIA YUHHICTb, TOMY
Ha migcTaBi nyHkTy 3 cTaTTi 45 (HEnigBiBOMYICTb MUTAHB, NOPYLLUEHNX Y KOHCTUTYLIMHO-
My nogarHi) Konctutyuinimin Cya Ykpainu NpUnuHUB KOHCTUTYLIMHE NPOBAMKEHHS Y
LiX cnpasi.

HaseneHe cBinuMTh, U0 HOBITL GOXIBLI HAMBULLOTO PIBHS, AKMMKM, BE3YMOBHO, €
cynai Bepxosroro Cyay YkpQiHW, npunyckanMcb MOMMAOK, BHACHIAOK YOrO 3HAYHA
KiNbKICTb QKTYQSIbHWUX MUTAHbL MPABO3ACTOCYBAHHS 3QMMWMAACL 6e3 nepesipku
CMIPHMX HOPM 30KOHIB HO KOHCTUTYUIMHICTL (060 6e3 ix odiuiinHoro TnymaderHs). Lie
€ NiACTABOIO A1 PO3POHKM CreuianbHUX 4OAATKOBUX METOAMYHUX PEKOMEHAALIM Ana
cy6’ekTiB MPABA HA KOHCTUTYLHE NOAAHHS (3BEPHEHHS) 0O OPraHy KOHCTUTYLIMHOT
IOPUCAMKLT.

Y 2006—2012 pokax Koncturyuintmit Cyn Ykpainu gocuts yacto sanydas Bep-
xoBHui Cyn Ykpaivu 0o «HaAaHHS OdiliMHOT NO3ULT» Y CNPABAX 3Q 3BEPHEHHSIMM
iHWKX Cy6 exTiB, A€ BAXIMBO BYNo 3'8CyBATU, SKUM YMHOM Ti YK iHLWI NpaBOBi npobrne-
MM PO3B’A3YIOTbCA CYAAMM 3AranbHOI IOPUCAMKLIT. 30 Lei nepiof oTprMaHo Binblie
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50 Takmx OdiLiHMX BUCHOBKIB, AKi CMIPUSIM MOBHOMY | BCEBIHHOMY AOCTIIKXEHHIO MO-
Tepianis CNpaBM y NpoLeci KOHCTUTYLIMHOrO cynoumHcTea. Cepen Hux, 30Kpema, cnig
BMAIMUTM HOMBINbLW 3HAYYLL | FOYHTOBHI NO3MLIT: LLOAO OMILIMHOMO TIIYMAYEHHS MOMOo-
XEeHb YOCTUH NepLUol, Apyroi cTaTTi 59 KOHCTMTyuiT VKpOTHM (Bi,EI,I'IOBi,JJ,b Bin 4 6ep63HH
2009 poky); wono odiuiHoro tTnymadeHHs yactuuun nepwoi cratti 130 KoHctutyuii
Ykpainu (ignosigs sin 15 keiths 2009 poky); wono odiuiiHoro TnymayeHHs nono-
xeHb ctater 102, 103, 116 3akony Ykpainu «[po cynoycrpin Ykpainm» (signosigs
Bin 13 nunna 2009 poky); wono koHcTuTywiHoCTi 3akoHy Ykpainu «[po BHeceHHs
3MiH fo cTaTTi 218 KpumiHanbHo-npouecyansHoro kogekcy YKpaiHM Wono 03HAMOM-
fieHHst OBGBMHYBAYEHOTO | 3OXMCHMKA 3 MaTepianamu cnpasuy (signosias Big 1 nunHs
2011 poky) Ta iHwi. 3segeni gaHi wopo sucnoeneHnx Bepxosrum Cymom Ykpainu
OdIiUiMHUX MO3MLUIKM CBIAYATb, WO MNEPEeBAXHA BinbLWIiCTb BMCHOBKIB CTOCYBONACH
odiujitHoro TnymadeHHs nonoxeHs OcHosHoro 3akoHy Ykpainu abo ranysesoro 3a-
koHopaecTsa. | nuwe B ogmHoauath eunagkax Bepxosruit Cyn Ykpainm sanyyascs y
Wit poni o PO3rMsay CPAB MNPO KOHCTUTYLMHICTE OKPEMMX MOMOXEHb 3AKOHIB YK-
PATHM.

Kpim Toro, npeacrasHukn BepxosHoro Cyay YkpaiHm B3sanm y4acTb y nieHapHUxX
sacinaHHax Konctutyuitnoro Cyay Ykpainu y 18 cnpasax, ski po3rnaganucek y Gopmi
YCHOTO CIYXAHHS.

3akonogaecteo Pociiicbkoi Penepauii BCTAHOBMIOE BinbLL LUIMPOKWMI, NOPIBHAHO 3
YKPQIHCbKMM, CyH’EKTHUI CKNAa CYI0BMX OPraHiB, LLO MAIOTh NPABO Be3nocepenHbo-
O 3BEPHEHHS O OPraHy KOHCTUTYLIMHOIO CyLOYMHCTBA', TA MOMPH LE BiLCOTOK TAKMX
CNpaB Bif 30ranbHOI KinbkoCTi BigkpuThx nposamxkeHs y Konctutyuithomy Cyai PO
HE3HAYHMM.

3a nepiog ceoei pisnbHocTi KonctutyuiHmin Cyn PO posmanys 40 ssepHeHs Ta
sanutie BepxosHoro Cyay, a TaKOX BEPXOBHMX Cyaie pecnybiik, Lo BXxOAsTb 4O CKIIA-
ny Pocinicokoi @egepauii. Y pesynbrati 6yno npuitato 14 nocraHos, a y 26 sunaa-
kax 6yno BiIMOBNEHO Y NPMIHATTI 3BEPHEHDb 0 PO3TsAAY.

Ananisyioun ssepHenHs BepxosHoro Cymy P®D, cnig 3a3Hauntit, WO BOHM
30e0iMbWOro CTOCYITLCS 30XMCTY NPAB IPOMAASH, 30KPEMA BUOOPUMX, MUTAHB YUACTi
roomagsH y pedbeperiymax, 3a6e3nedeHHs rpoOMaiaH XMUTIIOM, MUTAHb COLAbHOTO
saxucty Towo. Takox Konctutyuintmnin Cyn PD BuBUGB CripHi NUTAHHS WOAO NPUH-
LMMiB OPraHi3aLii 30KOHOAABYMX (I‘Ipe,EI,CTOBHMLI.bKMX) i BUKOHOBYMX OPraHiB AEPXKABHOI
snaam cy6’extis Pociiicbkoi Pepepalii, TO MUTAHHS, LLO BUHUKANM Y 3B 83Ky 3 BUKOPU-
CTOHHAM NPOLECYANbHOrO 30KOHOAABCTBA.

3BepTae Ha cebe yBary MOLWMPEHICTb NPAKTHKKM 06 €EAHAHHA B OfiIHE MPOBAAXEHHS
3BEpPHEHb Aekinbkox cyb exTie. Y yoTnpHaaustv cnpasax, B skux Koncrutyuintuin Cyg
P® sunic noctanoswu, cyb’ektamun sanurie, kpim Bepxosroro Cyay P® i rpomaasiH,
6ynu i cynosi konerii sepxosHux cyais Penepauii, Tynscokmit obnackHmit cya, bipobi-
IXKAHCBHKUIA MICBKMI Cyl, paMOHHi cyan micta Jlnneubka, MillaHCEKMIA PAMOHHMM Cyq
Micta MoCKBM Ta iHWI Cyau PAMOHHOrO piBHsA. BapTo Haronocntu, Wwo y uii kateropii

" Oue.: crarti 84, 88, posainy Xl «Posrmsag cnpas woao kOHCTUTYUIMHOCTI 30KOHIB 30 3ANUTAMM CyaiB»
®enepanbHoro KoHcTuTyuiiHoro 3akoHy «[po Koncturyuinnunin Cyn Pocinicekoi @enepauii» sig 21 nun-
s 1994 poky Ne 1-®K3 (peg. sig 28 rpyaHsa 2010 poky).

80



Bictuk Korncrutyuivinoro Cyay Ykpainm

Ne 5/2012

CNPAB HE Tiflbkk NOCTAHOBM, a i yxaanu KoHctutyuiiHoro Cyay PD micTaTs rpyHTOBHI
NPOBOBI NO3MLi, AKi CYTTEBO KOPEryBanu NPAKTUKY CYAOYMHCTBA CYAIB 3AranbHOI
IOPUCOMKLIT.

Ananiz yyacti Bepxosroro Cyay YkpaiHu y GOpMyBAHHI CyOBOr0 KOHCTUTYLO-
HaMi3My 30COBAMM KOHCTUTYLIIMHOTO CYAOUYMHCTBA ACE MIACTABM 411 TAKMX BUCHOBKIB!

— MOCTIMHMM NPOLEC YAOCKOHANEHHS rany3eBOro 3aKOHOLABCTBA 3 KOXHWUM PO-
KOM 36ibLLUYE KifIbKICTb HEY3rOMKEHOCTEM MOr0 OKPEMMX MOMOXEHb 3 KOHCTUTYLIMHM-
MW HOPMOMM | MPUHLMNAMM, WO NPU3BOAMTbL AO HEOLHO3HAYHOCTI Y MPABO3ACTO-
COBHIM NPAKTHL | NOTPebye OHOBNIEHHS NpoLeayp ix ODILIMHOrO TIYMAYeHHs | po3’ac-
HEHHS;

— 3 MeTOIO MiABULLEHHS ONEPATUBHOCTI | AKOCTi CYAOUYMHCTBA Y CyAOX 3AranbHOl
IOPUCAMKLIT BUHUKOE HeOoDOXiaHICTb HOmINEHHS CyLiB YCiX PIBHIB i OPUCAMKLIA MPABOM
HO 6e3nocepefHe 3BePHEHHS 10 OPraHy KOHCTUTYUIMHOIO CyAOYMHCTBA i3 3AMUTOM
NPO BU3HAYEHHSA KOHCTUTYLIMHOCTI 30KOHOMOMOXEHb, O BUKIUMKAKOTh CYMHIBU MPMU iX
30CTOCYBOHHI Nif 4OC PO3rNagy KOHKPETHMX CYAOBUX CMPAB;

— 30 iCHYIOYOI CUCTEMWU KOHCTUTYLIMHOTO KOHTPOMIO BiAYYBAETLCA HArANbHA MO-
Tpeba MiABULLEHHS AKOCTI MIArOTOBKM KOHCTUTYLiMHMX MOAAHL | 3BepHEHb Cyb’ekTiB
cynosoi Bnaan no KoncruryuiHoro Cyay Ykpainu;

— YAOCKOHAMNEHHS 30KOHOAABYOI 6A3M, WO YHOPMOBYE CYAOBUIA KOHCTUTYLLIMHMIA
NpoOLEC, € AiEBUM 30Cc060M 36inbLIEHHS edeKTUBHOCTI KOHCTUTYLIMHOTO CYA0OYMHCTBOA.

Haeenenuit aHanis goe nincTaeu Ans OCHOBHOTO BMCHOBKY, WO HA 3QKTOYHOMY
eTani cynoBo-NPaBoBoOi pedopmm 0608’93k0BO Mae ByTh nigsueHa ponb Bepxos-
Horo Cyay Ykpainu y npoueci bopMyBaHHS HALIOHANLHOT MOAESNT CYOBOTO KOHCTU-
TYLIOHONI3MY.

bpuitues B. [1., One¢pup M. H. Obecneuenme ocHos cynebHosi snact no
KOHCTUTYUpOHHBIM nipeactasinennsm Bepxosroro Cyaa YkpamHbl. B cratse nccneay-
IOTCA KOHCTUTYLMOHHO-MPABOBbLIE OCHOBLI B3aumogerictems BepxosHoro Cyaa Ykpau-
Hbl ¢ KoHctutyupmorHbim Cynom YkpauHbl. AHQIM3UPYeTcs MpakTMKa PACCMOTPEHMS
KorcrutyupmorHbim Cynom YkpauHsl KOHCTUTYLMOHHBIX MPEACTABIEHMI 1 0BpaLLeHM
OPraHoB CynebHOM BAAcTH, O TAKXE MPMBOANTCA KIACCUPUKALMA AEIT, MHULMMPOBAH-
Hbix BepxosHbim Cynom YkpauHsl, cooTBETCTBEHHO npeameTy obpatuerHms. CaenaH sbi-
BOJ O HEOOXOAMMOCTH YCOBEPLLEHCTBOBAHMS 30KOHOAATENbHON GA3bI, HOPMUPYIOLLEH
Cyne6HbIN KOHCTUTYLIMOHHBIN MPOLECC, MOBBILLIEHMA KQYECTBA KOHCTUTYLMOHHBIX MPE-
crasneHwi u obpatueHmsi cybbekTos cyaebros snactu B Konctutyumornsisi Cya Ykpa-
WHBI.

Kniouessie cnosa: BepxosHbisi Cyn YkpaumHsl, obpalleHme opraHos cyaebHox Bra-
ctu 8 KoHctutyuporHsisi Cyn YkpaumHbl, KOHCTUTYLMOHHOE MPEACTABIEHNE, OPULMQIb-
Hble 3aknoyenms Bepxosroro Cyaa Ykpaunsl, petermns Konctutyumonrnoro Cyaa Yk-
PAKHBI.

Bryntsev, V. Olefir I. Ensuring the Fundamentals of Judiciary upon Consfitutional
Petitions of the Supreme Court of Ukraine. This article examines the constitutional and
legal fundamentals of cooperation between the Supreme Court of Ukraine and the
Constitutional Court of Ukraine. The authors analyse the practice of consideration of
constitutional petitions and appeals of judicial bodies by the Constitutional Court of

81



BicHuk Konctutyuivinoro Cyay Ykpainm

Ne 5/2012

Ukraine and give the classification of cases initiated by the Supreme Court of Ukraine
in accordance with the subject matter of appeals. The conclusion is made on the neces-
sity of improving the legislative framework, which regulates normative the judicial con-
stitutional procedure, and the improvement of quality of constitutional petitions and
appeals of judicial bodies to the Constitutional Court of Ukraine.

Key words: the Supreme Court of Ukraine, appeals of judicial bodies to the
Constitutional Court of Ukraine, constitutional petition, official opinions of the Supreme
Court of Ukraine, the decisions of the Constitutional Court of Ukraine.
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lNpaBoBa BU3HAYEHICTD
y piweHHsx KoHnctutyujitHoro Cyay Ykpainu

M. TynbTait
cynns Koncturyuintoro Cyny Ykpainu,
KQHAMAAT IOPUAMYHMX HAYK

I. KusHuus
KOHAMAAT IOPUANYHUX HAYK

Y crarti posmsaaoTecs chepu Ta 0cobIMBOCTI BUKOPUCTAHHS MPABOBOI BU3HAYE-
HocTi y piwenHsx Konctutyuisinoro Cyay Ykpainm.

Kmtouosi cnosa: npaBoBa BM3HAYEHICTh, BEPXOBEHCTBO NPABA, Mpasa i csoboam
THOAMHM, KOHCTUTYLINHICTb, OQiLiiHEe TIyMayeHHs.

MpaBoBa BU3HAYEHICTL BesnocepenHbo He 3akpinneHa y Tekcti Konctutyuii Yk-
pPaiHM, NPOTE NOCIAAE 3HAYHE MiCLEe Cepen IHLLMX MPUHLMMIB KOHCTUTYLIMHOrO NpPaBa
TQ € O6'EKTOM YMCNIEHHUX HAYKOBMX JOCHIIKEHD.

AHOni3 NPABOBOI BU3HAYEHOCTI Ta acnekTis i 3actocysanHsa KoHctutyuifHmnm Cy-
nom YKpaiHu nposeaeHuin y poboTax BiTumsHsHKMX Haykosuis, cepen skmx O. benane-
sy, C. Tonosatmit, M. Kosobpa, IO. Matseesa, C. lMorpebhsk, A. lMNpuimak,
M. CasumH, A. XBOPOCTAHKIHQ TQ iHLUI.

Y BiTUM3HAHIN NiTEPATYPi NPABOBA BM3HAYEHICTb IHTEPMNPETYETLCS K OAMH i3 30-
FONbHMX | CKNAAHMX 30 3MICTOM MPUHUMMIB NPABOBOI CUCTEMM, SKMIM, 30KPEMA, BKITIO-
4YAE HU3KY BUMOT 0O NPUUHATTS, Aii TO 3aCTOCYBAHHA HOPMATMBHO-NPABOBMX AKTIB, A
TOKOX ODOB A3KOBOCTI BUKOHAHHS CYIOBMX PilLIEHb.

O6roeopioioyu NPABOBY BU3HAYEHICTb, CIifL 3BEPHYTH YBATY M HA ICHYIOUMI B fiTe-
paTypi Nigxia NO3HAYATH ii 9K ENEMEHT BEPXOBEHCTBA NPABA.

3okpema, ToYka 30pY LWOA0 NPABOBOI BU3HAYEHOCTI 9K CKIIAA0BOI BEPXOBEHCTBA
npasa 6yna sanponoHosaHa P. [aiekom, HO OyMKYy sKOTO BEPXOBEHCTBO MPABQ
nepeabayae, WO OPraHu Oep>KOBHOI BNAAM MOBMHHI OYTM OBMEXEHi y CBOIX Aisx
3a3pganerifb BCTAHOBNEHMMM TA OTONOLLEHUMM MPABUNAMM, SKi AAIOTb MOXITUBICTb Ne-
penbaynTi 3 BENMKOK TOYHICTIO MPUMYCOBI 30X0AM, WO OyayTh 30CTOCOBAHI Npep-
CTOBHMKAMM BNAAM B TiK UM iHLLIM CUTYaLLT. Bepqu Le 0o yBArK, iHOMBIA MOXe BNEBHe-
HO MIAHYBATH CBOI fIji'.

Esponeiicbka Komicia 3a gemokparito yepes npaso (Beneuianceka Kowmicis)
(mani — Komicis) Ha cBoemy 86-y nneHapHoMy 3acigaHHi, ske Bigbynocs 25—26 6e-
pesns 2010 poky, 3a0TBepanna AONoBiab LWOAO BEPXOBEHCTBA npaea (mani — [o-
nosipu:)? Y LbOMY AOKYMEHTI Komicis 303Haunna, Wo OfHIEo 3i CKNamoBMX BEPXOBEH-
CTBA NPABA €, 30KPEMA, MPABOBA BU3HAYEHICTb; BOHA BUMAraAE, Wob NpaBosi HOPMM

' Xaviex, @punpumx Asryct ¢pon. Jopora k paberey / Mep. ¢ anm. — M. : Hosoe n3g-so, 2005. — C. 90.
? O BepxoseHctse npasa // [Enektpornmin pecypc]. — Pexxum poctyny : http://www.venice.coe.int/docs/
2011/CDL-AD(2011)003rev-rus.pdf
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BYNU YITKUMM 11 TOUHMUMM, CIIPSMOBAHMMM HA Te, o6 3a6e3neunTi NOCTiiHY NPOrHO-
30BAHICTb CUTYALIM | NPABOBIAHOCKH, WO BUHUKAIOTL (MyHkTH 41, 46 Lonosiai).

Mosuuito Komicii wopo B3aemMo3s’a3ky NpuHLMIIB NPABOBOT BUSHAYEHOCTI TA BEP-
xoseHcTsa npasa noginaoTs O. MaTseesa, A. MNpuiimak, . Llecap'.

3 6auyeHHAM NPABOBOI BM3HAYEHOCTI AK CKIQAOBOI BEPXOBEHCTBA NPABA MOro-
IXKYETLCS i pocicbka gocnianmus J1. YWakosa, ska HAronoLwye, Wwo npuHLmn npaso-
BOI BU3HAYEHOCTI ByB CHOPMYILOBAHUMI Y PILUEHHSX EBPOMNENCHKMX CYiB TA € OAHUM
3 HOMOINbLW BAXIMBUX 3ATQNBHOEBPONENCHKMX AEMOKPATUYHUX AOCATHEHb | HEOb-
XiIHUM ENIEMEHTOM HOPMATUBHO-MPABOBOT KOHCTPYKLIT COLIANbHOT AepXaBm’.

BiTUM3HAHMMM NMPABO3HABLAMM BEPXOBEHCTBO MPABA TA MPABOBA BW3HAYEHICTb
PO3MSAAIOTLCS | 9K CAOMOCTIMHI NpuHUMnM npaea. [1pu ubomy HEMaE nigcTas 3anepe-
4yBATM X B3QEMO3B'A30K, OCKiNbkM BAYEHHS MPABOBOI BM3HAYEHOCTI K €eMEHTA
BEPXOBEHCTBA MPABA HE BUKTIOYAE iX COMOCTIMHOTO 3HAYEHHS 9K OKPEMMX MPABOBUX
Hayan. Beaxaemo, wo nigxig 0o NPOBOBOI BU3HAYEHOCTI 9K CKNAAOBOI BEPXOBEHCTBA
NPABA Clify PO3YMITH HE AK MPABOBY AeiHILIIO, O K EBPONENCHKY TPAAMLIIO, O FPYH-
TYETbCH HO AEMOKPOATUYHNUX 30CAAOX.

HesBaxaroum Ha 3HAUHY KinbKiCTb NPALb, MPUCBAYEHUX MPABOBIM BU3HAYEHOCTI, HE
BCi chepwm ii BukopmctanHa KoHctutyuinHnm Cynom Ykpainu € onpausosanumu. Ca-
Me UM 0BYMOBNEHA HEOBXIAHICTb BUBYEHHS 3QCTOCYBAHHS NPABOBOI BU3HAYEHOCTI B
piterHax Konctutyuiinoro Cyay Ykpainum.

OpHum i3 ronosHux Hanpamis gisnsHocTi Konctutyuitnoro Cyay Ykpainn ta che-
POIO 3ACTOCYBAHHA MPABOBOT BUSHAYEHOCTI € OXOPOHA TA 3AXMCT NPAB i cBo60OA Nio-
OMHM | TPOMOIAHMHA Y BIIHOCMHAX MiXk OCOBOIO TG IEPKABOIO, Ti OPraHaMM.

Wopo uboro KoHctutyuinnmin Cyn Ykpainm Bucnosus ceoto nosuuiio y BucHosky
Bin 2 yepsHa 1999 poky Ne 2-8/99° y cnpasi npo sHeceHHs 3min go cratti 46 Kow-
crutyuii Yekpainu: «OaHieto 3 HOMBAXKIMBILLKMX YMOB BU3HAYEHOCTI BIIHOCUH MiX rpo-
MOZSAHUHOM | IEPXABOIO, rapaHTielo sakpinneroro y cratti 21 Konctutyuii Ykpainu
NPUHLMMY HENOPYLLHOCTI NPaB i ceoboa noamHM € ctabinbHicTs KoHcTuTywii, aka, kpim
IHLLIMX YMHHMKIB, 3HOYHOIO MIPOIO BU3HAYAETLCS MPABOBMM 3micTom OcHosHOro 3ako-
Hy» (aB3au nepLui NyHKTY 4 MOTUBYBANBHOT YOCTHHM).

3 nasepeHoro s6auaetses, wo Konctutyuintmin Cyn Ykpaiu AOTPUMYETbCS Mo-
3nuii, 3rigHo 3 skoto cTabinbHicTs OCHOBHOrO 3AKOHY € OAHIEID 3 HAMBAXIIMBILLMX
YMOB BW3HAYEHOCTI BIAHOCMH MK FPOMOASAHMHOM i AEePXABOIO, MPU LbOMY BiA3HA-

' Marseesa FO. I. MNpuHuMn NpaBoBOi BUSHAYEHOCTI sIK OfMH i3 ACMEKTIB JOKTPUHM BEPXOBEHCTBA NPA-
Ba // MopisHsansbHe npasosHaecteo : CyuacHwuit ctaH i nepcnektuen poseuntky : 36. ct. — K., 2010, —
C. 153; Mpwimax A. M. TTpuHUMN NPABOBOI BU3HAYEHOCTI : MOHATTA TA OKPEMi acnekTu // Hayk. 3anu-
ckn Hau. yH-Ty «Kueso-Morunarceka akagemisty . — K., 2010. — T. : 103 : IOpwuanuHi nayku. — C. 53;
Llecap I. MpuHUMN NPOBOBOI BU3HAYEHOCTI y LisnbHOCTI opraHis gepxasHoi enagn // IOpuaniaHa Y-
paiHa. — 2011, — Ne 1. — C. 41. — C. Jlssis, 2010 .— C. 503.

? Yiwakosa JI. B. TpyuHUMN NpaBOBOM ONPEAENeHHOCTH KaK SIEMEHT HOPMATUBHO-NPABOBON KOHCTPYK-
umn coumansHoro rocyaapctea // [Enexktpornuin pecypc]. — Pexum goctyny : http://www.rusrand.ru/
Dokladi2/Ushakova.pdf

* BucHosok y cnpasi 3a 3sepHeHHsm Bepxosroi Pagu Ykpainu npo HOnaHHA BUCHOBKY WOAO Bigno-
gigHocTi npoekTy 3akoHy Ykpaiu «[1po BHeceHHs 3min go cratTi 46 Konctutyuii Ykpaiimy BUMoram cra-
teit 157 1 158 Konctutyuii Ykpainu (cnpasa npo BHeceHHs 3min go cratti 46 Kowcturywii Yxpainm) //
Bictuk Koncturyuinoro Cyay Ykpainm. — 1999, — Ne 3. — C. 7.
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YOETLCA 3B'930K Mix cTabinbHicTIO KOHCTUTYLT, NPABOBOIO BU3HAYEHICTIO TA MPUHLM-
NOM HEMNOPYLWHOCTI NPAB i CBOOOA NOAMHU, KM OOYMOBIEHUI NPABOBOIO MPUPO-
noto camoi KoHctutyuii sk OcHoBsHoro 30K0Hy LEPXKABU, LLLO BU3HAYAE OCHOBU KOH-
CTUTYLIMHOro nagy, npasa i cBOBOAM MIOAMHM i FPOMOAAHUHA, MPUHLMNMU BIGHOCKUH MiX
AEPXABOIO TA 0COB0I0.

Ina KoHCTUTYLIT nepxaBu, gk i Byab-aKOro iHLLIOTO HOPMATUBHO-MPABOBOIO AKTA,
BNIACTMBA MNPABOBA BU3HAYEHICTb, LLLO 3ACTOCOBYETHCS i 1O KOHCTUTYLIMHO-NPABOBOTO
perynosarHs. OaHak cTabinbHICTb KOHCTUTYLIT $IK HEBiA €MHQ BMACTMBICTb LbOrO
0COBNMBOrO HOPMATUBHO-NPABOBOrO AKTA | MPABOBA BU3HAYEHICTb, XOU | € B3AEMO-
NOB’A3AHMMM NPABOBMMM MOHSATTAMM, MPOTE BIAMIHHI, OCKINbKM MQIOTb PISHWUI OPK-
OMYHUM 3MICT.

Tak, cyana Koncturyuinoro Cyny Ykpainm I, Creutok nig crabinbrictio Konertm-
Tyuii pO3yMi€ IopuamUHy BNactmeicTb camoro OCHOBHOMO 3AKOHY WOAO HE3MIHHOCTI
(ﬂKLu,o 0N LLbOrO HEMAE MiACTAB, nepen60quMx YUHHUM 3OKOHOJ:I,OBCTBOM) CBOIX Npu-
MUCIB | NONOXEHb TA BCTAHOBMIEHHS OCOBMMBOrO MOPSAKY BHECEHHS 3MIH O Hei'.

KoHcTuTyuis aepxasm € HaMBINbLW CTANMM HOPMATUBHO-MPABOBMM QKTOM Y Aep-
XKABI, LLLO MOE HOMBMULLLY IOPUAMYHY CUIY, HO OCHOBI TG HO BUKOHOHHS SKOT MPUMMAIOTb-
€5t 30KOHU YKPATHUM TA iHLWI HOPMATUBHO-MPABOBI OKTMU.

Hocnigxyoum BUKOPUCTAHHS NPUHLMIY NPABOBOI BUSHAYEHOCTI B AisnbHOCTI KoH-
ctutyuitvoro Cyny Ykpainu, M. Casuun ta P. Mapuyk TicHo nos’s3yioTb
crabinbhicts KoHctmTyuii YKpainu 3 NpaBOBOIO BUSHAYEHICTIO | BBAXKAIOTH, O 30PA-
am 3a6e3nedenHs uiei crabinsrocti Koncturyuinttunin Cyn Ykpainu He MOXe 3MIHIOBA-
TW CBOI NO3MLIi, 30CTOCOBYIOYM NPAKTMKY MPAMOTO Y1 HEMPAMOTO NOCMAAHHSA HA CBOI
nonepenHi piwerHs’. Take TBEPMIKEHHS, HO HALLY AYMKY, € JOCUTb KATETOPUYHUM.

He suknukae cymnisy, wo KoHctutyuinmnin Cyan YkpaiHu NOBMHEH AOTPUMYBATUCS
CBOIX MPABOBMX MO3MLIM NPU BUPILLEHHI OHAMOTIYHMX CMPAB, OGHAK LE HE 3anepeyye
npasa KonctutyuitHoro Cyay YkpaiHm 3MIHIOBATH X 30 HOSIBHOCTI MEBHMX MiACTAB.
Pasom 3 Tvm y Bunaaky 3miHu npasosoi nosuuii Konctutyuiinoro Cyay Ykpainu He
NOBMHHO BIAOYBATUCA OOMEXEHHS YM 3BYXEHHSA KOHCTUTYLiMHMX NPAB | cBOBOA Moan-
HW | TPOMOAAHMHA.

BianosigHo fo nyHkTy 1 yactunu nepwoi cratti 92 KoHctutyuii Ykpainm BUKIOYHO
3aKOHOMM YKPQTHM BU3HOUYQIOTLCS MPABA | CBOOOAM MIOAUHM | TDOMALSAHWUHA, TAPAHTI
umMx nNpas i cBobof, OCHOBHI OBOB SA3KM TPOMAAAHUHA. TOMY NPABOBE PErYIOBAHHS
LLOAO NPAB i cBob60a NIOAMHM, BCTOHOBEHE 3AKOHAMM YKpQaiHu, MOXe 3MIHIOBATUCS
Yy PO3i BHECEHHS BIAMOBIAHMX 3MiH.

Y KoHctuTyuii YkpaiHu € okpemi npaBa, Lo BU3HAYAKOTLCS MEPEBAXKHO Y 3AKOHAX.
Lle, 30kpema, ekoOHOMIUHI Ta couUianbHi NPABA, Ki 3MIHIOIOTLCS Mif, BIIIMBOM COLQSb-
HO-EKOHOMIYHWX YMHHMKIB, LLLO Y CBOIM OCHOBI MAIOTb HE3ANEXHWIA Bif, BONI NIOAUHM
06 exTuBHMI, exoHomiuHmi xapakTep. Omxe, Konctutyuielo Ykpainu nepepbaueHa

' Creutok 1. b. OcHosu Teopii kOHCTUTYLIT Ta koHCTUTYLiOHAni3My // [EnexkTporHui pecypc]. — Pexum
noctyny : http://www.lawyer.org.ua/2i=219

> CaBanH M., Mapuyk P. TTpuHumn npasosoi BusHaueHocTi y gisnsHocTti KoHctutyuiHoro Cyay Yk-
painu // Bubopu ta aemokparis. — 2008. — Ne 4. — C. 40.
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MOXIMBICTb 3MiHM 30KOHOMM MPOBOBOrO PErYNOBAHHA €KOHOMIYHMX TA COLIANbHMX
npas.

Mpasosi noauuii Koncturyuirinoro Cyay YkpaiHu Woa0 couianbHO-eKOHOMIYHMX
NPAB 3HAYHOIO MIPOIO MOB A3AHI 3 X 3AKOHOAABYMM PErYIIIOBAHHAM 1 MOXYTb 3MiHIO-
BATWCA B PA3i 3MiHK YMHHOTO 30kOHOAABCTBA. Ak BinzHaume Konctutyuintuin Cyg Yk-
painm B Piwenni ig 26 rpyans 2011 poky Ne 20-pn/2011, «nepepbayeHi 3aKkoHamM
couianbHO-eKOHOMIYHI NpaBa He € abconoTHuMK. MexaHism peanisauii uux npas
MOxe BYTH 3MIHEHWI AEPXABOIO, 30KPEMA, YEPE3 HEMOXITUBICTb iX PIHAHCOBOTO 30-
BesneyeHHs LWNaXOM NPONOPUIMHOro Nepepo3nodiy KOLWTIB 3 METOI 36epexeHHs
BanaHcy iHTepecis ycboro cycninbcteax' (ab3au aecatmit nignyHkty 2.1 nyHkTy 2 mo-
TUBYBQIBHOT YACTHHM).

Omxe, amina Konctutyuiiium Cyaom CBOIX MPaBOBMX MO3MLLIM, KO MAE MiCLE
3MiHQ BCTAHOBMNEHOrO B 3AKOHAX YKPATHM NMPABOBOrO PEryioBAHHS, HE CynepedmTb
NPABOBIM BU3HAYEHOCTI.

Bnache 6auenHs npasoeoi BusHaverocTi Koncturyuituin Cya Ykpainm chopmy-
noeas y PiwenHi sig 22 sepechs 2005 poky Ne 5-pn/2005 y cnpasi npo nocriiHe ko-
PUCTYBAHHSA 3EMENbHUMM AINSHKAMMU?, B SKOMY 3A3HOYAETLCH, LLO «i3 KOHCTUTYLIIAHMX
NPUHUMAIB PIBHOCTI i CNPOBEANMBOCTI BUMAMBAE BUMOTQ BM3HAYEHOCTI, ACHOCTI i
HEBO3HAYHOCTI MPABOBOI HOPMM, OCKISTbKM iHLLIE HE MOXeE 3abe3neunTm ii ofHaKOBE
30CTOCYBOHHS, HE BMKIIOYAE HEOBMEXEHOCTI TPAKTYBAHHS Yy MPABO3QCTOCOBHI
NPAKTMLI | HEMUMHYYE NPU3BOAMTL O CBABONMI» (aB3au Apyrui nianyHkTy 5.4 nyHkTy 5
MOTUBYBQLHOT YOCTUHM).

Linm Koncturyuintnunin Cyn Ykpaiin HAronocms, WO HEBM3HAYEHICTb, HEYITKICTb
NPABOBOI HOPMW MPU3BOAMTL A0 1 HEOGHAKOBOIO PO3YMIHHSA TA TIYMAYEHHS, WO B
NPAKTUYHIM NAOLWMHI NPU3BOAMTbL 1O PI3HOrO 3ACTOCYBAHHS. TAKA HEBPErYbOBAHICTL
YM BIACYTHICTb BUSHAYEHOCTI B AiANbHOCTI OPraHiB AEPXABHOT BAAAM LLOAO ocobwu, 30-
Kpema 3abesnedeHHs, JOAEPXAHHS Yu peanisauii npas i CBOOOA MOAUHM | TpOMOas-
HMHQ, MOXE MATM HETATUBHI HACNIAKM | NPU3BECTM A0 CBABONI. BU3HaueHiCTb npaso-
BOrO PEryIiOBAHHA MAE HA MeTi 3anobirtn Byab-akomy ii NPoABY LLOAO OCOOM.

Taky nosuuito Koncturyuirinoro Cyny Ykpainu noginae Komicis, ska y csoin [o-
NoBIfi BiA3HOYMNA, WO BEPXOBEHCTBY MPABA Cynepeyrs O TOKMI CTAH, 30 SIKOTO
lopuanyHa cBo60AA PO3CyAy BUKOHABYOI BNaaM Hagasanacs 6 Heobmexerno. Otxe,
B 30KOHI Ma€ ByTU BU3HaueHa chepa Byap-akmx Gopm poscyay i Te, sk Taka ceoboaa
NOBMHHA 3AIMCHIOBATUCS, MPUYOMY Lie MO€E BYTH AOCTATHLO SCHMM, OO OKpema 0co-
6a Oyna HANEXHUM YMHOM 30XULLEHA Big cBasoni (nyHkT 45)°.

' PilueHHs y CnpaBi 30 KOHCTUTYLIMHWMKM NOAAHHIMM 49 HapoaHwx genyTtatis Ykpainu, 53 HapoaHux ae-
nytaTie Ykpainm i 56 HapoaHux genytatie Ykpainm wopo signosigrocti Konetutyuii Ykpainm (koHcTu-
TyuinrocTi) nyrkty 4 posginy VI «[MpukiHuesi nonoxenns» 3akony Ykpainm «[Mpo depxasHui Gopxet
Yxpainm Ha 2011 pik» Big 26 rpyaqa 2011 poky Ne 20-pn/2011 // OdiuitHui sicHmk Ykpainm. —
2012. — Ne 3. — Cr. 100.

? PiwieHHs y cnpaBi 30 KOHCTUTYUIMHMM noaaHHam 51 HapogHoro aenytata Ykpaiiu Wwoao BianosigHoCTi
Konctutyuii Ykpainu (koHcTuTyuitHocTi) nonoxers cratti 92, nyHkty 6 posginy X «[lepexiaHi nonoxen-
Hsi» 3eMenbHOro kogekcy YKpaiuu (Cnpasa mpo MOCTIMHE KOPWUCTYBAHHA 3EMENbHUMK ainsHkamu) //
Bicruk Koncturyuinnoro Cyay Ykpainm. — 2005. — Ne 5. — C. 19.

® O BepxoseHrctse npasa // [Enektpornumit pecypc]. — Pexum goctyny : http://www.venice.coe.int/
docs/2011/CDL-AD(2011)003rev-rus.pdf
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HactynHmm pituenHam, B akomy Korncturyuinnunin Cya Ykpaiim BUKOPUCTAB NpasoBy
BM3HaueHiCTb, € Pitenns sig 29 yepsra 2010 poky Ne 17-pn/2010'". OcnoprosaHmm
nonoxexHsm it 3akory Ykpainm «[Tpo Miniuiio» 6yno HOAAHO NMPABO 3ATPUMYBATH i
TOUMATK Yy CNeuianbHO BIABEAEHMUX 4S8 LbOTO MPMMILLLEHHSX oci6, akmx 30anigoO3peHo y
3AHATTI BPOABKHULTBOM, — Ha cTPok A0 30 1i6 30 BMOTUBOBAHMM PiLLEHHSM Cyay.

Y ubomy Piwenni Koncturyuitnuin Cya Ykpainm 3sepHyB yBary Ha NpaBOBY BU3HA-
YEHICTb fK enemeHT BepxoBeHCTBA npasa: «OfHMM i3 enemeHTiB BEPXOBEHCTBA
NPABA € NPUHUMMN MPABOBOI BUSHAYEHOCTI, Y AKOMY CTBEPAXYETLCS, LLO OOMEXEHHS
OCHOBHMX MNPAB MOAMHU TA TPOMOAAHUHA | BTINEHHS LMX obMexeHb Ha NPAKTULi AO-
NyCcTUME nuLLe 30 YMOBM 3a6e3nedeHHs nepenbadyBaHOCTI 3ACTOCYBAHHS MPABOBHX
HOPM, BCTOHOBIIIOBAHMUX TAOKMMM OBMEXEHHAMU. TOBTO 0BMEXEHH: Byab-9KOro npa-
BQ MOBMHHE BA3YBATUCSA HA KPUTEPISX, AKi 4AAYTb 3MOTY OCOBI BiIOKPEMITIOBATH NPA-
BOMIPHY MOBEAiHKY Bif MPOTMMNPABHOI, MepeabayaTv IOPUAMYHI HACTIAKM CBOEI
nosegiHkmy (ab63au TpeTin nignyHkTy 3.1 NyHKTY 3 MOTHMBYBANBHOT YACTUHM).

Lium Kowcturyuitiuin Cyn YkpQiHuM HOronocue, Wwo MpaBOBiA BUM3HAYEHOCTI
BIANOBIAATMME BCTAHOBNIEHHA OOMEXEHb OCHOBHMX MPAB JIOAMHM | TDOMAAAHUHA M-
e 30 YMOBM 306e3mnedeHHs 3po3yminmx i nepenbadysaHux ans ocobu Hacniakis 3a-
CTOCYBQHHS NMPABOBUX HOPM.

Y npasi 06MexeHHs OCHOBHMX NPAB MIOAMHU MOB A3QHE i3 BUMHEHHAM OCOBOIO
3M04YUHY YM AAMIHICTPATUBHOMO MPABOMOPYLUEHHS TA MPUTATHEHHAM ii 4O KPUMIHOMb-
HOI UM AAMIHICTPOTUBHOI BignosigansHocTi. BignosigHo no nyHkTy 22 yactmuHu nepwoi
cratTi 92 KoHctutyuii YkpaiHM aamiHICTPATMBHA TA KPMMIHQNBHA BiAMOBIAANLHICTb
ocobu nepenbavera KpuminansHum kogekcom Ykpainm ta Kogekcom Ykpainu npo
aamiHicTpaTuBHi npasonopywerHs. Came HOPMM LMX KOLEKCIB CTPAMOBAHI HO OOMe-
XEHHA KOHCTUTYLIMHOMO MPABA HA CBOBOAY TA OCOBUCTY HEAOTOPKAHHICT.

Koncturyuinnmit Cyn Ykpainu y saraganomy PilenHi Takox 3a3Ha4mB, Wwo «ocno-
PIOBAHUM MOSOXEHHSIM 3AKOHY BCTAHOBIEHO TiMbKM MIACTABY 3ATPMMAHHSA. 30KOH He
nepenbayae 3MiCTy, 03HAK BPOAKHMUTBA TA NPOUEAYPU AOCTATHLO JOCTYMHOI, YiTKO
chopMyNbOBAHOI | NepeabayyBaHOT y CBOEMY 30CTOCYBAHHI, TOBTO TAKOI, KA AABA-
na 6 MOXIUBICTb 3aNOBIrTH PU3UKY CBOBINBHOTO 3ATPUMAHHS Byab-kOi 0cobu 3a
NiAO3POI0 Y 3AHATTI BPOASKHUUTBOM, A LI HECYMICHO 3 NMPMHUMMNOM NPABOBOIT BU3HA-
yeHocTi» (@b3al wocTui nignyHkTy 3.3 NyHKTY 3 MOTUBYBABHOT YOCTHHM).

TOKOX €OMHMIM OPraH KOHCTUTYLIMHOT IOPUCAMKLIT 3AYBAXMB, WO CUCTEMHMMI
anania Hopm KpuminansbHo-npouecyansHoro kogekcy Ykpainu, sokpema cratei 106,
115, 149, 165%, ta Kopekcy Ykpainu npo aamiHiCTPATMBHI NPABONOPYLIEHHS (cTa-
Ten 260, 261, 262 Ta iHWKMX) 3 yPAXYBAHHSM TOTO, WO BPOAAKHULUTBO HE BUSHAETLCS
30KOHOMM YKPAiHM 3NOUMHOM YK QOMIHICTODATMBHUM NPABOMOPYLUEHHSIM, IAE MiACTa-
BM AiMTW BUMCHOBKY MPO BIACYTHICTb Y LUMX HOPMAOX MPOLEAYPHU TA NOPSAKY PO3rnany
CYAOM MUTAHb LLOAO 3ATPUMAHHS 0COBU 30 NIKO3POI0 Y 3AHATTI 6POAAXHULTBOM (a6-
301, BOCbMMI NignyHKTy 3.3 NyHKTY 3 MOTUBYBANBHOT YOCTUHM).

' PiweHHs y CnpaBi 30 KOHCTUTYLIMHUM NOaaHHaM YnosHosaxeHoro BepxosHoi Paau Ykpainm 3 npas
noamiu woao signosigHocTi Konctutywii Ykpainm (koHcTuTyuiiHocTi) ab3ally BOCbMOro NyHKTY 5 yactu-
Hu nepwoi crarti 11 3akony Ykpainu «[Tpo miniuio»// Bichmk Kownctutyuitnoro Cyay Ykpainm. —
2010. = Ne 5. — C. 11-17.
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MpoananisysasLum YmnHHe 3akoHopascTo, Konctutyuinnmit Cya Ykpainm nigcymy-
BAB, O OPOASXKHUUTBO He KBANIBIKYETbCA 3AKOHAMM YKPQiHM SIK 3MOYMH YU QaMi-
HICTPATUBHE NPABOMOPYLLUEHHS | TOMY TOKMI CTAH HE MOXe ByTW MiACTaBOK Ans 3a-
TPpUMaHHs 0cobu Ha ctpok go 30 aib Ta obmexerHs npasa Ha ceobopy i ocobucty
HEOOTOPKAHHICTb. 30 BIACYTHOCTI BCTOHOBNEHHS Y 3AKOHAX YKPQiHM Oyab-KOro aiaH-
HSl 9K MPOTMNPABHOTO 0COBA HE MOXe OyTU MPUTIrHEeHA 4O AAMIHICTPATHBHOI 060
KPUMIHQMBHOT BILNOBIAANBHOCTI. TAOKMM YMHOM, 0COBA MOXE DyTH 3aTPUMAHA | Npw-
TATHEHA JO AAMIHICTPATUBHOI YM KPMMIHAMNBHOI BiANOBIAANBHOCTI, AKLLO B 1i Aiax € ne-
penbayeHmit y 3aKOHOX CKNag, 3104MHY B0 AAMIHICTPATUBHOMO MPABOMOPYLIEHHS.
MigcTaBa 3aTPUMAHHS 0COBM MOBUMHHA BYTH YITKO BU3HAYEHA | NOB'A3AHA 3 KOHKPET-
HUMM [iIMM, LLO BIANOBIAHO 4O YMHHOINO 30KOHOAABCTBA YKPAiHM KBANIDIKYIOTh SK
3MN0YMH YM QOMIHICTPOTUBHE NPABOMOPYLLEHHS.

3 HaseneHwmx nosmuin Konctutyuitnoro Cyay Ykpainm B6a4QeThCs, WO NPABOBIi
BM3HOYEHOCTi MOBMHHE BiANOBIAATU YMHHE 3AKOHOAABCTBO YKPAIHM LWLOAO BCTAHOB-
NEHHS IOPUAMYHOT BIANOBIAANBHOCTI, HACAMNepen NiACTAB MPUTATHEHHA [O
AAMIHICTPOTUBHOI TA KPUMIHAMBHOI BiNOBIAANBHOCTI, AKi 6e3nocepe,quo CTOCYIOTb-
€A i BNAMBAIOTb HA AOAEPXKAHHS NPABOOXOPOHHUMM OPraHAOMM TAOKOrO OCOBUCTOrO
NPABQ, K NPABO HA cBOHOAY TA OCOBUCTY HELOTOPKAHHICTL. Kepytouncs, 3o0kpema,
 npasosoto BusHaveHicTio, Konctutyuittuin Cyn Ykpainn 3a6e3neuns 3axmucT ta
OXOPOHY KOHCTUTYLLIMHOTO NPaBa 0cobum Ha cBoboay Ta 0COBUCTY HEAOTOPKAHHICTb
i BUSHOB HEKOHCTUTYLIMHMMKM ab63al, BOCbMUI MyHKTY 5 Ta nyHkT 11 yactuHm nepoi
cratTi 11 3akoHy Npo Miniuito y 38°83Ky 3 NPABOBOKO HEBU3HAYEHICTIO X MONOXEHD.

[HwMmM npuknagom srkopuctanHs Konctutyuinium Cynom Ykpainu npasosoi Bus-
HQYEHOCTI Y MUTAHHI NPUTATHEHHS ocobu go AOMIHICTPATUMBHOI BiANOBIAANBHOCTI €
Piwerns sig 22 rpyans 2010 poky Ne 23-pn/2010'. 3rigHo 3 yacTuHOlO nepLuoto
cratti 14" Kopekcy Ykpainu npo aamiHicTpaTtieHi npasonopytieHHs (nani — Kogekc)
[0 QAMIHICTPATUBHOI BIANOBIAANBHOCTI 30 MPABOMNOPYLIEHHS Yy Chepi 3a6e3nedeHHs
Besnekn OPOXHBOIO Pyxy B Pas3i ix dikcauii NPALIOIOYMMMU B ABTOMATUHHOMY PEXUMI
CNeUianbHUMM TEXHIYHMMM 30COBAMU, O MAIOTb GyHKLIT GOTO- i KIHO3MOMKHM, BiLeO-
3anMcy, Y4 30co6amMu GOTO- | KIHO3MOMKM, BIAEO3ANUCY MPUTArQIOTLCA BIIACHUKM
(cniBBNACHMKM) TPAHCNIOPTHUX 30COBIB.

Koncturyuiinmin Cyn Ykpainm posrmsHys Ha BignosiaHicTs KoHctutyuii Ykpainm i
nos’ssany 3i cratreio 14" Kopekcy wactuiy wocty cratri 258 usoro Kogekcy, 3a
AKOIO MPUTATHEHHA OO OAMIHICTPATMBHOI BIANOBIAGNBHOCTI 30 MOPYLUEHHS MPABWI
Besnekn SOPOXHLOrO PYyXy, 30dIKCOBAHOrO 30 4OMOMOIOK NMPALIOIOYMX B OBTOMO-
TUYHOMY PEXMMI CMeUianbHUX TExXHIYHMX 3acobiB, WO MaoTh GyHKUIT GoTo- i
KIHO3MOMKM, Bifeo3anmcy uun 3acobis GoTo- i KiHO3MOMKM, Bieosanucy, sinbysanocs
6e3 CKNafeHHs AAMIHICTPATUBHOIO NPOTOKOSTY.

' PiteHHs y CNpaBi 3a KOHCTUTYLIMHWM 3BEPHEHHAM rpomagsHmHa barincskoro Aptema Onekcangposu-
4o WOAO OQIUIMHOrO TIYMAYEHHs nonoxeHs vactuHu nepwoi crarti 14" Kogekcy Ykpainu npo
QAMIHICTPOTMBHI MPABONOPYLIEHHS (CMPABA NPO GAMIHICTPATHMBHY BignoBiaansHiCTs y cdepi sabesne-
yeHHs 6esnekn LOpoxHLOro pyxy) // Bichmk Konctutyuinoro Cyay Ykpainm. — 2011, — Ne 1. —
C. 13-19.
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30iMCHMBLIM NEpPEeBipKY HA NPEaMET KOHCTUTYLIMHOCTI nonoxerHs cratti 14" Ko-
nekcy, Konctutyuinttmit Cyn YkpQiHM 303HOYMB, WO LE MOMOXEHHS «MICTUTbCS B
3aranbhii yactuHi Kopekcy, BCTAHOBRIOE OCOBNMBOCTI NPUTATHEHHS [0 AAMIHICTPA-
TMBHOI BIANOBIAANBHOCTI COME BIACHUKIB (CMIBBIACHUKIB) TPAHCMOPTHMX 30C06IB, Of-
HOk 6e3MoCepeaHbo He BM3HAYAE CKIaLy NMPABOMOPYLIEHHS, O TOMY HE Moxe ByTu
CAMOCTIMHOIO NIACTABOKO A1 NPUTArHEHHS A0 TAKOI BifnosigansHocTi. Buan npasono-
PYLWeHb TA NPoLefypa NPUTATHEHHS AO AAMIHICTPATMBHOI BiANOBIAANBHOCTI BU3HA-
yeHi 8 Ocobnusin yactmri Kogekcy. MNonoxerns cratti 14" Kogekcy moxyTb 3actoco-
BYBOTHCS JIMLLE B CUCTEMHOMY 3B'13KY 3 HU3KOIO iHLWIKMX cTaTel, nepenbadermnx Ocob-
nmsoto yactuHoto Kogekcy, amcnosuuii skmx y 6e3anbTepHaTUBHIN GOPMI BU3HAYAKOT
cy6’EKTOM, KMt MPUTATAETLCS O BIANOBIAANBHOCTI 30 BUUHEHHS MPABOMOPYLIEHHS Y
chepi 3abesnedeHHs Gesnekn [OPOXHLOTO PyXy, 0CODY, KA BUHHA Y BUMHEHHI LbO-
ro NPABOMNOPYLIEHHS, 30KPEMA BOZs TPAHCMOPTHOTO 3acoby. 3a BiaCYyTHOCTI B CTAT-
Tax OcobnmBoi YaCTUHM Kogekcy, ski BUSHOUQKOTb CKNOL QAMIHICTODATUBHMX NPABOMNO-
PYLUEHb, BKA3IBKM HA Te, WO Cy6 €EKTaMM UMX NPABOMOPYLIEHb € BIACHKKM (CriBBrac-
HWUKM) TPAHCNOPTHUX 3aCO6IB, Li CyB EKTH MOXYTb MPUTATATUCS A0 QAMIHICTPOTUBHOT
BiZNOBIAANBHOCTI BMKITIOYHO 30 HAABHOCTI B IXHiX AiIX CKNOAY NEBHOrO AAMIHICTPOTHB-
HOTO MOPYLLEHHS, IHLIE CTBOPIOE MPABOBY HEBM3HAYEHICTb Y BCTAHOBNEHHI Cyb ekTa,
O MPUTATAETLCS A0 BIANOBIAANBHOCT B Uik chepi» (ab3au nepwuin nignyHkty 4.3
NyHKTY 4 MOTUBYBQNLHOT YacTuHM PiwenHs sig 22 rpyans 2010 poky Ne 23-pn/2010).

Koncturyuivnmit Cyn Ykpainm nigkpecnve, wo ockinbku cratts 14! Kopgekcy
MicTuTbCs B Moro 3aranbHii, a He B Ocobnusii 4aCTUHI, BOHO HE BM3HAYAE CKNAdy
NPABOMOPYLUEHHS, | TOMY HE MOXE BUKOHYBATH byHKLIIO NPABOBOT MiACTABU NPUTAT-
HEHHst 0COBU 1O QAMIHICTPATHMBHOT BIANOBIAANLHOCTI.

Kpim Toro, sa nonoxeHHamu ctatti 14" Kogekcy nputarHeHHs 1o aamiHicTpaTms-
HOT BigNOBIOONBHOCTI BUKIIOYHO BIOCHMKIB (CI‘IiBBJ‘IOCHMKiB) TPAHCMOPTHMX 3acobis
CTBOPIOE NMPABOBY HEBU3HAYEHICTb LLOAO CyH’ eKTa TAKOI BiANOBIAANBHOCTI, OCKiNbKM
TAKMM BIIACHWMKOM (CMiBBNIACHWMKOM) Ta Cy6’€KTOM QAMIHICTPATUBHOI BIANOBIAANLHOCTI
Moxe ByTH opuanyHa 0coba, TOBTO 0CoBa, KA HE BUMHANQ MOPYLLIEHHS MPABK 4O-
POXHBOTO PYXY.

Orxe, y Piwenni Big 22 rpyans 2010 poky Ne 23-pn/2010 Koncturyuinnuin Cyg
YKpQiHu BUKOPUCTAB, 30KPEMA, MPABOBY BU3HAYEHICTb 1K BAXIIMBY BUMOTY NPABOBO-
ro PEryMoBAHHS WOAO MPUTATHEHHS ocobu o AOMIHICTPATMBHOI BiANOBIAANBHOCTI 3Q
nopyLeHHs Npasmn 6e3nekn [OPOXHLOTO PYXY TA BU3HAB HEKOHCTUTYLIMHUMM NONO-
xeHHs cratTi 14!, yactunu woctoi cratti 258 Kopekcy.

Mpasosoto BusHaveHicTio Konctutyuinnuin Cya Ykpainu kepysascs i 8 PiuerHi sig
11 xoBTHa 2011 poky Ne 10-pn/2011". Okpemi ocnoptosaHi nonoxeHHs ctatTi 263
Koaekcy nepeabayan 3aTpuMaHHs 0COOU, KA BUMHMNA AAMIHICTPATMBHE MPABOMNO-

' PiweHHs y cnpasi 3a KOHCTUTYLiAHUMM nogaHHam 50 HapoaHux aenyTtartis YKpaiHu LWoao BignosigHOCTI
Konctutyuii Ykpainm (koHctutyuinHocTi) okpemnx nonoxers cratti 263 Kopekcy Ykpainm npo aamini-
CTPATMBHI NPABONOPYLWEHHs Ta NyHKTy 5 yactmeu nepwoi cratti 11 3akony Ykpainn «[po miniuio»
(cnpaBa npo crpoku aaminictpatuerHoro 3atpumants) // Bichmk Konctutyuinnoro Cygmy Ykpainu. —
201T. —Ne 6. — C. 121-138.
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PYLUEHHS, 1O PO3MALy CNPABK Cyaaeio 60 HAYANBHMKOM (3ACTYMHUKOM HAYASLHUKA)
OPraHy BHYTPILLHIX CNPAB (4OCTMHA YeTBEPTA); 0BUYUCIEHHS CTPOKY AAMIHICTPATUBHO-
rO 30TPMMAHHSA MOYMHONOCA 3 MOMEHTY AOCTOBMNEHHS MOPYLUHMKA ANS CKIOAEHHS
NPOTOKOMY, a 0COBM, AKa ByNa B CTAHI CN'AHIHHS, — 3 4aCy ii BUTBEPEXEHHS (4aCTK-
Ha n'ata). MonoxenHam ctatti 11 3akory Ykpainu «[po miniyio» 6yno HagaHe npa-
BO 3ATPUMYBATH | TPMMATH Y CMELIANbHO BIIBEAEHUX AN LbOTrO NPUMILLIEHHAX OCIO, AKi
BMSABUIIM HEMOKOPY 30GKOHHIM BUMO3i NPALIBHMKO MIiRiLiT, O pO3rasay CIPAaBK CYAOM,
ane He BinblUe HiX HO ABAAUATL YOTUPW FTOANHM.

CrocoeHo yactunu yetsepTtoi ctatti 263 Koaekcy Koncturyuirtnmii Cya 3a3Haums:
«30KOHOAABEL 3AMULLKMB NO3a ChHEPOIO CBOTO PENYNIOBAHHS MUTAHHS LWOAO CTPOKIB
CKNAAEHHS NPOTOKONY NPO AAMIHICTPATMBHE MPABOMNOPYLUEHHS TA MO0 HOZICAAHHS
A0 OPraHy Y1 NOCOAOBOI OCOOU, YNOBHOBAXEHUX PO3MIAHYTH CMPABY MPO TAKE MPa-
BOMOPYLUEHHS | BUHECTW BIAMOBIAHY NOCTAHOBY, 3QAMLLUMBLLM MM COMMM 30 OPTaHAMM
(nocaposmmu 0cobamm), yNoBHOBAXEHMMM PEATYBATU HA QAMIHICTRATUBHI NPABOMNO-
PYLUEHHS, NPABO HA BIIACHWM PO3CYL BU3HAYATH TAKI CTPOKK, YUM CTBOPEHO MiArpYHTS
AN MOXJIMBMX 37I0BXMBAHL 3 BOKY OCTAHHIX» (a63au yeTBepTHit nianyHkTy 4.1. nyHk-
Ty 4 MmoTvByBaANbHOT YacTUHKM Piwents sig 11 xosTtHa 2011 poky Ne 10-pn/2011).

Lnm Konetmryuinumin Cyn BctaHoBMB HAsBHICTL Y KOaekci HEBUM3HAYEHOCTI LWoa0
CTPOKY CKMQAEHHS MPOTOKOMY Y BMMNAAKY 3ATPUMAHHA OCOOM, KA BUMHMNA QOMIHI-
CTPATMBHE MPABOMOPYLIEHHS, A0 PO3MALy CNPABM Cyaaelo abo HAYANbHUKOM (30-
CTYMHMKOM HOYQSbHUKA) OPraHy BHYTPILHIX CPAB, WO CTBOPIOE /1S MOCAAOBKX OCIO
MOXTUBICTb LiFTW HQ BNACHMM PO3CYA, TOOTO CBABINLHO, TA 3MOBXMBATHU BAALOIO.

CrocoBHO nonoxeHHs yacturu n'atoi cratti 263 Kogekcy wono obumcneHHs
CTPOKY aaMiHicTpaTHBHOro satpumaHHs Konctutyuintmii Cyn Ykpainv 3a3Hauus, Lo
«y 30KOHOAOBCTBI HE BCTAHOBMIEHO, IKUM YUHOM MOBMHEH BU3HAYATMUCA TAKUIA CTPOK i
AKA [LOMYCTUMA MAKCUMANbHA MOro Tpmeanicts. Y Kogekci Ta B iHWMX 30KOHOAABYMX
AKTOX MOHATTA «OOCTABMIEHHA» HE PO3KPMBAETHCH; HEBUM3HAYEHICTb Y BUPILLEHHI M-
TAHHS, NMOB’A3GHOTO 3 YACOM AOCTAB/EHHS MOPYLIHUKA, MOXE MPU3BECTM A0 MEBHMUX
3MOBXMBAHL 3 HOKY BIAMOBIAHUX OPraHIB Yy YACTMHI, WO CTOCYETHCA BCTAHOBMEHHS
MOXJTMBOrO CTPOKY OBMEXEHHs NPaBa 0cobu Ha cBOBOMY, AKMI 3 YPAXYBAHHAM 4OCY
JOCTABNEHHSA MOXE TPUBATH BinbLUe, HiX Le BM3HOAYEHO B 30KOHI» (o63oum LPYTUH,
WOCTUH MignyHKTy 4.2 nyHKTy 4 MOTUBYBQSLHOT YOCTUHM).

Konctutyuintmit Cyn YkpaiHM TOKOX KOHCTATYBAB MPABOBY HEBUM3HAYEHICTb Y MK-
TOHHI LOCTOBEHHS MOPYLUHWKA ANS CKNOAEHHS NPOTOKOMY, A OTXE, i LWOAO NOYATKY
OBUYMCIIEHHA CTPOKY 3ATPMMAHHS | TPMMAHHS Y CMeuianbHO BiBEAEHMX 1S LbOrO
NPUMILLLEHHAX OCID, AKi BUMHMIU AAMIHICTRPATMBHI NPABOMNOPYLLEHHS.

PosrnsHyBLIM ocnopioBaHe NONOXeHHs 3AKOHY MPO MIniLilO TA MPOAHANI3YBABLLM
Hopmum Kopekcy, Koncturyuinnmin Cya Ykpainm saysaxus, uio 8 Kogekci «<sctanosne-
HO BiAMNOBILANBHICTL NULLE 30 3MICHY HEMNOKOPY 30KOHHIM BMMO3i NPALBHMKA MiniLji.
HapaHHs miniuii npasa 3atpumysaTv 0coby 30 HEMOKOPY 3AKOHHIN BUMO3i NPALiBHM-
KQ MiniLii, TOBTO 30 AisHHA, IKE HE € AAMIHICTPATUBHMM NPOCTYMKOM, MOPYLLYE MPUHLMN
BEPXOBEHCTBA NPABA TA MOrO CKIQAOBY — MPABOBY BM3HAYEHICTbY (0630l aes sTui
nyHKTy 5 MOTUBYBANBHOT YaCTUHKM Piwenns Big 11 xosTtHa 2011 poky Ne 10-pn/2011).

3aTPUMAHHS | TPMMAHHS Y CNELiaNbHO BIABEAEHMX AN UbOrO NPUMILLEHHAX OCI6,
SKi BUSBUIU NULLE HEMOKOPY 30KOHHIM BUMO3i NPALBHUKA MiniLii, 4O po3rnsay cnpa-
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BM CyOOM, ane He Binblie HiX HO ABAAUSTb YOTUPM FOAMHM € OOMEXEHHSAM NMPABA HA
ceob0/ly TO OCOBUCTY HEAOTOPKAHHICTb Yy PA3i, AKWO HENOKOPA 3AKOHHIM BUMOSI
NPALIBHMKA MIRiLii HE BBAXKAETLCA AAMIHICTPATUBHUM MPABOMOPYLUEHHSAM.

Y uiit cnpasi KoHcturywiHmit Cyn YkpaiHm BUSHAB HEKOHCTUTYLIMHUMM MONOXEHHS!
yacTmH veTsepToi, n'atoi ctaTti 263 Kopekcy, ab3auy LWOCToro nyHKTy 5 4acTuHmu nep-
woi cratti 11 3akoHy npo miniuito, 30Kpema, Yepes ix HEBIAMOBIAHICTb NPABOBIM BU3HA-
yerocrti. Ocoba He moxe Byt obmexeHa B NPaBi Ha cBOBOMY Ta OCOBUCTY HELOTOP-
KOHHICTb | OYTW NPUTATHEHOIO 1O OAMIHICTPATUBHOI BIAMOBILANBHOCTI, SIKLLO HE BU3HAYE-
HO NiACTAB TA CKNAAY MPABOMOPYLEHHS, Y BYMHEHHI SKOrO BOHA OOBUHYBAYYETHCA.

MpoananizosaHi piwerHs KonctutyuiiHoro Cyay Ykpainm ceiguats npo 3actocy-
BAHHSA HUMMU MPABOBOI BU3HAYEHOCTI SIK CKNAAO0BOI MPUHLMMY BEPXOBEHCTBA NPABA A0
NPABOBIAHOCKHH MPUTArHEHHS 0COBU [0 AAMIHICTPATMBHOI BIANOBIAANLHOCTI, KEpPYIO-
uncek akmum Konctutyuinnmin Cya 306e3neuns LOAEPXAHHSA KOHCTUTYLIMHMX FTOPAHTIN
0cobucTmx npaoB i cBODOS NIOAMHM, 3ACAL BUSHAYEHOCTI IOPMAMYHOI BIANOBIAANBHOCTI
TQ NPUTATHEHHS 10 HET 0CoBMU.

Mpoaranizosani nosuuii Konctutyuiinoro Cyay Ykpainu BKA3YyIOTh HA Te, WO
NPOUBOBA BM3HAYEHICTb TA MPUHLUMI BEPXOBEHCTBA MPABA € B3AEMOMOB A3AHMMM,
OCKiflbkM MPABOBA BM3HAYEHICTb CMPAMOBAHA HA HITKICTL TA NepenbadyBaHicTs Npa-
BOBOIO CTATYCYy OCOBM, Ailt OPraHiB AEPXABHOT BNAAM, iX NOCALOBMX TA CIyXOOBKX
ocib, HegonyueHHs 6e3niACTAaBHOro NOPYLWEHHS Y 0bMexeHHs Npas i cBo60A NoaK-
HU | TPOMAASHUHQ.

Koncturyuinnmin Cyn YKpaiHM 30CTOCOBYE NMPABOBY BU3HAYEHICTb TOKOX Y CNpa-
BAX, LLLO CTOCYIOTbCA MOBHOBAXEHb OPraHiB AEPXABHOI BNOAM.

Y Piwenni sig 1 ksiths 2008 poky Ne 4-pn /2008 y cnpasi npo Pernament Bepxos-
Hoi Pagu Yxpainu' Koncturyuinnmit Cyn YkpaiHm nocnaecs Ha Te, WO «Mofin AepXas-
HOI BIGAM € CTPYKTYPHOIO AMDEPEHLIALIEID TPbOX PIBHO3HAYHUX OCHOBHMX DYHKLIH
AEPXABK: 3AKOHOLABYOT, BUKOHABYOI, CynoBOI. BiH BinoBpaxae GpyHKUIOHANbHY BU3-
HOYEHICTb KOXHOTO 3 AEPXABHMX OPraHiB, Nepeabayae He TiNbki PO3MEXYBAHHS iX
MOBHOBOXEHb, A 1 iX B3AEMOAIIO, CUCTEMY B3AEMHMX CTPUMMYBAHb TA MPOTMBAT, AKi
MQIOTb HO MeTi 3a6e3mnedeHHs X CniBpObBITHUUTBA fK €AMHOI AEPXABHOI BIGAM.
HeyxunbHe nOOEPXAHHA OPraHAMM 30KOHOAABYOI, BMKOHABYOI TA CyAOBOI BIAAM
Konctutyuii Ta sakoHis Ykpainu 3abesnedye peanisauiio NpuMHUMIY noginy Baau i €
3QMOPYKOI0 X EAHOCTI, BAXIMBOIO NEPEAyMOBOIO CTABINBHOCTI, MIATPUMAHHA rPO-
MQACHKOTO MMPY i 3naroau B Aepxasi» (a63aun apyrui, yetsepTuit nianyHkTy 4.1
NYHKTY 4 MOTUBYBASIbHOT YACTUHM).

Lumu npasosmumu nosumuismm Konctutyuitimnin Cyn Ykpainu nigTeepame 38’930k
NPUHLMAY NOAINY BNAAM TA MPUHLMIY NPABOBOI BUSHAYEHOCTI, KM NOAArA€E y BU3HA-
4YEHOCTI OPraHiB 30KOHOAOBYOI, BMKOHABYOI i CyAOBOI BNAAM, PO3MEXYBAHHI 1X
NMOBHOBAOXEHb TA B3AEMOAIT LMX OPraHiB, LLO CNPUIE CcTabinbHOCTI, NIATPUMOHHIO TPO-
MOACBKOrO M1py, 6esneku i 3naroam B fepxasi.

" Piwerns KonctutyuitHoro Cyany Ykpainu y cnpasi 3a KOHCTUTYLiIMHUM nogaHHam 50 Hapoahwx geny-
TaTis Ykpain wopo signosigHocTi Konctutyuii Ykpainm (KOHCTMTyu,iﬁHOCTi) NONOXeHb YACTUH APYroi,
Tpetboi, uetseptoi cratti 219 Pernamenty Bepxoswoi Pagn Ykpainu sig 1 ksiths 2008 poky
Ne 4-pn/2008 // Bictuk Konctutyuinnoro Cyay Yxpainm. — 2008. — Ne 2. — C. 17.
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Y Piwenni sig 11 6epesns 2010 poky Ne 8-pn/2010" Koncturyuintumin Cyn Yk-
PATHX 303HAYMB, LLO HOSBHICTb ABOX KACALIMHWMX IHCTAHLiM N8 NEPEeBipKM pPilleHb
CrneuianisoBaHmx Cyflis He BIANOBIAAE 30CAAAM NMPABOBOT BU3HAYEHOCTI (ab3au TperTi
nianyHkTy 3.4 nyHkTy 3 MOTUBYBANBHOT YOCTUHM).

OB6roBopiooYM NOPYLLEHI MUTAHHA Y CMPABI 30 KOHCTUTYLiMHUM NnoaaHHam Bep-
xosHoro Cyay Ykpainm wopo signosigHocti KoHctutyuii Ykpainu (KoHCTuTywiHOCTI)
okpemmx nonoxerb Kogekcy afMiHiCTpATMBHOrO CyfouMHCTBA YKPQAiHM, 3aKOHIB Yk-
painm «[ 1po Buiuy pagy toctmuii», «[1po BHECEHHS 3MiH 1O AesKMX 3AKOHOLABYMX AKTIB
YKpaiHu WOoLo HEROMYLLEHHS 3NIOBXMBAHL MPABOM HO OCKAPXEHHS», KOHCTUTYLiMHMMI
Cyn Ykpainu chopmynioBae nosuuiio, 3a sikoto Bepxosra Paga Ykpainu, BusHauato-
un B Kopekci iHCTUTYT 306e3neyeHHs No30By Ak €NeMEHT CYLOYMHCTBA TA BUMAOKM, B
IKUX HE AOMYCKAETLC 3a6e3neyeHHs No30By, BCTAHOBIIIOE NPABOBY BU3HAYEHICTb T
nepenbayyBaHICTb AiANbHOCTI NAPAAMEHTY TA MABU AEPXABM, A BIATAK, | CTABINLHICTL
PEryntoBAHHA CYCMifIbHUX BIAHOCUH Yy AEP>XABi, Y TOMY YMCAi LUASXOM BMAAHHS LIMMMK
OPraHaMM AKTIB Y MEXAX IXHIX MOBHOBAXEHb HQ OCHOBI TA HA BMKOHAHHS KoHcTHTyLji
Ykpainm (crarri 6, 19, 85, 106 OcHosHoro 3akoHy Ykpainu)’ (a63au pes’stmi
nignyHkTy 3.2 nyHkTy 3 MOTMBYBAMLHOT YacTuHM Piwenna Big 16 yepsHa 2011 poky
Ne 5-pn/2011).

AHanis HasepeHmx pileHs KonctutyuiHoro Cyany Ykpainu CBiiuMTb NPO HASBHICTb
3HAYHOI MPAKTUKM 3ACTOCYBAHHS MPABOBOI BUSHAYEHOCTI Y KOHCTUTYLIMHOMY NPABO-
CYAAi fiK 3 METOIO 3AXMCTY TA OXOPOHU KOHCTUTYLMHMX NPAB i cBOOOA, TAK i 3 METOIO
3a6e3ne4YeHHs 34iMCHEHHS MOBHOBAXEHb opraHis aepxasHoi Bnaau. poTe € nigcra-
Bu cteepaxysaTu, uo Konctutyuitmit Cyn YkpaiHm BUKOPUCTOBYE NPABOBY BU3HA-
YEHICTb HE NULLE Y 3ragAaHMX PILLEHHSX.

Y crarrax 147, 150, 151 Kownctutyuii Ykpainu, crarri 13 3akory Ykpainm «[po
Konctutyuintmin Cyan Ykpainuy» BusHaueHo nosHosaxeHHs KoHctutyuiiHoro Cyay Yk-
PAiHM, 0O SAKMX, 30KPEMA, BIIHECEHO BU3HAHHSA HEKOHCTUTYLIIMHUMM 30KOHIB YKPQTHM,
HLIMX HOPMOTUBHO-NPABOBKX OKTIB, odiuiiHe TnymayerHs KoHctutyuii Ykpainu Ta
30KOHIB YKpaiHu.

Beaxkaemo, Wwo, BU3HAIOUM Y CBOIX PILLIEHHSX MOMOXEHHS 3AKOHIB YKPATHM, HLLMX
HOPMATHUBHO-MPABOBMX QKTIB HEKOHCTUTYUiMHUMKM, KonctuTyuinHuit Cyn Ykpainu
3HIMAE cynepedHoCTi M Hopmamm KoHcTuTyuii Ykpainm Ta 3akoHamu YKpAiHM, iHLwK-
MM HOPMOTUBHO-NPOBOBMMM OKTAMM, Yim 306e3Medye €aHICTb NPABOBOI CUCTEMM
Ykpainun. 3aiicHiooun odiuitne tnymauerHs Konctutyuii Ta sakoxis Ykpainm, Kow-
cutyuinHnit Cya YKpaiHmM yCyBA€ NPABOBY HEBM3HAYEHICTb TA HEOAHO3HAYHICTbL Y
30CTOCYBAHHI NPABOBMX HOPM OPraHOMM AEPXABHOI BNAAM, iX MOCALOBMMM TA CITYX-

' PitweHHs y CMpaBi 30 KOHCTUTYLIMHUM MOAAHHSM 46 HOPOAHMX [enyTaTis YKpoTHM oa0 od)iu.iﬁHoro
TNYMOUYEHHS TEPMIHIB KHOMBULLMM CYAOBKIM OPraH», BULLMIA CYLOBMIM OPraH», KACALIMHE OCKAPXKEHHSY,
aki mictatbes y crattax 125, 129 Koncturyuii Ykpainm // Bichmk Konctutyuininoro Cyay Ykpainm. —
20710. —Ne 3. — C. 12.

? PiweHHs y cnpasi 3a KOHCTUTYUiIMHUM nogaHHsm Bepxosroro Cyay Ykpainu wopo BignosigHOCTI
Konctutyuii Ykpainm (KoHcTuTyuiiHOCTi) okpemmx nonoxers Kogekcy afmiHICTPATUBHOMO CyAOYMHCTBA
Ykpainu, 3akoris Ykpainm «[1po Buy pagy toctuuii, «[1po BHeCeHHs 3MiH [0 AESKMX 30KOHOLABYMX
akTie YKPAiHM WOAO HEAOMyLLEHHs 3N0BXMBAHL NPABOM HA ockapxeHHs» // Bickuk KoncrutyuiHoro
Cyay Ykpainm. — 2011, — Ne 6. — C. 33.
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60OBUMM 0COBAMM, Cyaamu YKPaiHM, a OTXe, CNPUAE BUSHAYEHOCTI NMPABOBOTO Pery-
NMOBAHHSA CYCMiNbHUX BIAHOCKH.

[MpaBOBG BM3HAYEHICTb € YHIBEPCANBHMM MPABOBMM HAYASIOM, fist SKOrO MOLLK-
PIOETLCA HA TAKI BAXK/IMBI Chepm NPABOBIAHOCKHHM MiX AEPXABOIO | 0c0H0I0, K peari-
3auis Ta 3abe3neyeHHs npas i csobon noauHU i rPOMOASHMHA, BCTOHOBNEHHS IOPH-
OMYHOT BIANOBIAANBHOCTI, MiACTAB TA NOPSAKY NPUTATHEHHS O HEl, HEAOMYCTUMICTb Al
Ta 6e3aianbHOCTI, CNPAMOBAHMX HQ Be3MiacTaBHE OBMEXEHHS NPAB | CBOHO MOAUHU,
BCTAHOBNEHHS MNPOMNOPLIMHOCTI 30CTOCOBAHMX O ocobn obmexeHb, 3AINCHEHHS
MOBHOBAXEHb OPraHAMM AEPXABHOT BNAAM Y BM3HAUYEHUX KOHCTUTYLIEID | 3aKOHAMM
YKpaiHu mexax.

OTxe, NPABOBA BM3HAYEHICTb € BAXIMBOIO OCHOBOIO MPABOBOMO PEryMOBAHHS
CYCMifibHMX BIAHOCKMH TA AOCWTH LUMPOKO BUKOPWUCTOBYETLCH B AisnbHOCTI KoHcTu-
TyuitHoro Cyay Ykpainm.

Ha nigTeepmkeHHst NpaBMIbHOCTI BUCHOBKY MPO MOLUMPEHHS NPABOBOI BU3HAYE-
HOCTI HQ cdepy NPABO3ACTOCYBAHHA Cnif, HaBeCTH aymky 1. Tkauyka, akmi cTteepa-
XXYE, O MPUHLMM BEPXOBEHCTBA NPABA NOBUHEH [isiTM B NPABOTBOPYIN TA iHTepnpe-
TAUMHIN chepax’.

3niMcHIOYM NOBHOBAXEHHS LLOAO NepeBipKM HA KOHCTUTYLIMHICTb 3AKOHIB TA
IHLWKMX HOPMATUBHO-MPABOBKX OKTIB, OPILIMHOrO TIyMadeHHs nonoxeHb KoHcTutyuii i
sakoHis Ykpainn, Konctutyuintnmnin Cyn kepyetbca B CBOIM AisNbHOCTI NPABOBOIO
BU3HOYEHICTIO, YMUM 3o6e3r|euy€ Lil0 NPUMHUMIY BEPXOBEHCTBA MPABA BiANOBIAHO A0
sumor ctaTti 8 Konctutyuii Yepainm.

Tynetasi M. M., Kusunua M. T, lNpasosas onpeaeneHHocTs B peLuermsx KoHCTuTy-
upmonroro Cyna YkpauHbl. B craTbe paccmaTpusaioTcs cepsi 1 0COOEHHOCTH MCMOb-
30BaHUS NPABOBOK onpeaeneHHocTv B peluenmsx KoHctutyumorHoro Cyna YkpamHbi.

Krioyessle cnosa: npasosas onpeneneHHoCTs, BePXOBEHCTBO NPABA, NPABa 1 CBO-
604bl 4ENI0BEKA, KOHCTUTYLMOHHOCTb, OPULIMAILHOE TOIKOBAHME.

Hultai M., Kyanytsa I. Legal Certainty in the Decisions of the Constitutional Court of
Ukraine. The article examines the spheres and specific features of application of legal
certainty in the decisions of the Constitutional Court of Ukraine.

Key words: legal certainty, rule of law, human rights and freedoms, constitutionali-
ty, official interpretation.

' Tkawyk 1. Koncturyuintuin Cya — Hesin' €MHUI IHCTUTYT AEMOKPATUYHOT NpaBoBoi aepxasmu // Tonoc
Ykpainm. — 2006. — 23 yepshs. — C. 6.
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3APYBIKHHH JJOCBL

3axucT 0cobUCTUX HEMAMHOBKX NPAB PUANYHMX OCIO
Y CyBAax KOHCTUTYLIMHOT IOPUCOMKLT

T. KapHayx
nomiunmk cynai Koncturyuiinoro Cyay Ykpainu

Y CTaTTi PO3MIAAAIOTECS MATAHHS 3QKPINIEHHS MPAB I0PMANYHIX OCIO Y KOHCTUTYLISX
€BPONENCHKMX AEPXKAB TA MPOBNEMU 3AXMCTY OKPEMMX OCOOMCTHX HEMAMHOBMX MPAB
IOPHANYHIX OCIO Y MEXAX KOHCTUTYLIFHOI IOPHCAKKLIT. ABTOP PO3KPHBAE MOXITMBOCTI
30XMCTY MPAB IOPUANYHMX OCI6 CeLiani30BaHMMU IHCTUTYTAMM KOHCTUTYLIMHOIO KOH-
tponto y [pysii, PenepatusHivi Pecriybniui Himeyymna ta Pecrny6niui [Nonsiya.

Kmtouosi cnoea: npasa iopuanyHmx ocib, ocobucTi HEMAKHOBI NPABA, KOHCTH-
TYUIVIHWW Cys, KOHCTUTYLiS.

Y KOHCTUTYLISX HU3KU AEPXAB 30dIKCOBAHO MOMOXEHHS, WO Npasa, ceoboan i
060B'23KM Bi3UUHMX OCIO NOLLMPIOIOTLCH HA KPMAMYHKUX OCIO TIEID MIPOIO, AKOIO LE Y3-
FOAXYETHCS i3 3AranbHOI0 METOIO KONEKTUBHMX YTBOPEHD i CYTHICTIO BiANOBIAHUX NPAB,
csobop i 0608 a3kis (yactuHa TpeTa cratTi 19 Konctutyuii PepepatusHoi Pecnybniku
Himeuumna, yactuna apyra cratti 9 Konctutyuii Ectoncskoi Pecny6bniku, yactuHa
apyra cratti 16 Konctutyuii Pecny6nikn Anbanis, ctatta 45 Koncturyuii Mpysii, craT-
19 42" Konctutyuii Pecny6niku Bipmenis).

Y 6aratbox AEPXABAX Y BUMAAKY MNOPYLIEHHS KOHCTUTYLiMHO OXOPOHIOBAHMX NPAB
IOPUaMYHI 0COBM HAPIBHI 3 QI3UYHKMM MAIOTb NPABO IHAMBILYQNBHOrO AOCTYMY A0
KOHCTUTYLIIMHOTO NPABOCYAA, O Nepeabayae pisHOMAHITHI MEXAHI3MM 3BEPHEHHA
110 KOHCTUTYLIMHOTO cyly ab60 QHANOMNYHOrO OPraHy 3 iHAMBIAYAIbHOK ABO KONEKTHB-
HOlO ckaprowo’.

YTiIM NUTAHHA 3QXMCTY NPAB IOPUAMYHMX OCIO LLNAXOM MOAAHHS KOHCTUTYLIMHOT
CKOPrY MQmNO BMBYEHI B HAYLI KOHCTUTYLIMHOrO MpaBd. YACTKOBO UE MOSACHIOETLCA
TUM, LLLO NPABOBE PEryIOBAHHS MOHSTTA IOPUAMYHOT OCObM, K i Ti 0OCOBUCTUX HEMAH-
HOBMX MPAB, HANEXMTb A0 LUAPWMHKM MPUBATHOTO Npasa. [1poTe i B UMBINICTMYHIN AOK-
TPMHI BIACYTHI KOMMAEKCHI MPALi, MPUCBAYEHI MEXAHI3MY 3AXMCTY MPAB IOPUAMHHOI
ocobu.

Binuitosxytoumnch Bif HOBEAEHOTO, BBAXAEMO, WO IHCTUTYT OCOBUCTHUX HEMAMHOBUX
NPaB IOPUAMYHOT OCOBU CTAHOBUTD IHTEPEC HE NIULLE 119 HAYKM LMBINBHOTO, O M KOH-
CTUTYLLIMHOrO NPaBA.

' Esponesickas Kommcena 3a pemokpatmio uepes npaso (Berweumanckas Komucens). Uccnenosanme

Ne 538/2009 0 npsamom AOCTyMNE K KOHCTUTYLMOHHOMY NPABOCYAMIO : MPUHATO HA 85 nneHapHOM 3aCeaaH M
Beneunarckon Kommcam (Beneums, 17—18 pekabps 2010 r.). — Crpacbypr, 2011. — C. 10 // [EnextpoHHui
pecypc]. — Pexum poctyna - http:/ /www.venice.coe.int/docs/2010/CDL-AD%282010%29039%rev-rus.pdf
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BuBUEHHIO OKpEMMX ACNEKTIB 3AXMCTY MNPAB KONEKTUBHMX Cy6H €KTIB y MAOLLMHI KOH-
CTUTYUIMHO-NPABOBMX MonoxeHb npucesyero npaui suenux O. Hapkosa, A. Kysb-
miHa, B. Kysneuosa, T. Hikonaesoi, B. Conpatosa, B. LUenomenuesa, M. Epriua,
H. Bitcneba, x. Mankonsma, M. Bepxeitn, K. Tonnedcona Ta iHwmx. BogHouac no
OCOBUCTUX HEMAMHOBKX NPAB IOPUAMYHOT OCOBM KPI3b MPM3MY LUMBINICTUKM 3BEPTASMU-
cs ByeHi-topuctn H. Kosnosa, X. Hop, O. lNewkoea, P. Credanuyk, B. CunHenko,
C. Cninyenko, B. Toncron, C. LLnmoH Ta iHLwi.

Ha nawy oymky, € Hu3ka npobnem, o notpebyioTs HAayKOBOro AOCHIMKEHHS, A
came:

— 3QKPINNEHHS B KOHCTUTYLIAX NOMOXEHb NPO NOLIMPEHHS NPAB | CBOBO NIOAUHM
i FPOMOASHWUHA HO KOMEKTUBHMX CyD'exTiB;

— MOXJIMBICTb JOCTYMY IOPUAMYHUX OCI6 O KOHCTUTYLIMHOIO NPABOCYAAA 34 30XM-
CTOM OCOBUCTUX HEMAMHOBMX MPAB;

— 0COBAMBOCTI NPAKTUKM KOHCTUTYLIIMHOTO CYAOUMHCTBA B YACTUHI 3AXMUCTY | TNy-
MOYEHHS OCOBUCTUX HEMAMHOBMX MPAB, WO HAMEXATb IOPUAMYHUM OCOBam
ny6RiYHOro Ta MPUBATHOMO MPABA.

lpysis. BignosigHo no cratti 45 Konctutyuii [pysii, BUSHaYeHi B usOMy akTi npasa
i cBOGOAM NIOAMHM, 3 YPAXYBAHHSAM IX 3MICTY, MOLUMPIOKOTHCA TAKOX | HO IOPMOMYHUX
oci6'. Mpote no 2002 poky B rpy3MHCEKOMY 30KOHOAABCTBI ICHYBASIM NTPOBNemm 3 pe-
anisauielo uboro npasa. 3okpema, y nyHkTi nepwomy cratti 89 KoHctutyuii BU3HO-
4OBCA BUYEPMHMI Nepenik cy6 ekTiB NPABA HA KOHCTUTYLIMHUIA NO30B, CEPEL, AKUX HE
Oyno topuanuHmx ocib. 3 ornagy Ha ue, sk 3aysaxwus ronosa Konctutyuitoro Cyay
Moysii Ix. Xeuypiani, «Cyn HEOAHOPA30BO | YOCTO HECMPABEANMBO BIAMOBIIAB OPU-
AMYHUM OCOBAM Yy MPUIHSATTI KOHCTUTYLIMHOMO MO30BY, 3 OMIAAY HA MOrO HEMpPaBO-
MOUHICTb»?.

3akoHopasummmn amiHamm Big 12 niotoro 2002 poky Wio KOHCTUTYLINAHY | 30KOHO-
A0OBYY NPOTanMHy 6yno BUNPABIEHO, | KOPUAMYHI OCOBM OTPUMANM MOXIMBICTL KOPUC-
TYBATMCA OCHOBHUMM MPABAMM TG CBOBOAAMM, rAPAHTOBAHKMMM cTaTTelo 45 KoHcTu-
Tyuii. BTiM topmanuHi 0cobu 9k HOCIT OCHOBHUX MPOB HE CTANM PIBHOMPABHUMM 3
dI3UYHUMM 0COBAMM, OCKINTbKM MPIOPUTET KOPUCTYBAHHA OCHOBHMMM NMPOBAMM 3ASIU-
LAETLCA 3a iHaMBigoM. Y cTaTTi 45 3a3HaYeHO, WO OCHOBHI MPABA MOLLMPIOKTHCS
«TAKOX» HA IOPUANYHMX OCIO, | TO NULIE 3 YPAXYBAHHAM 3MICTY LX OCHOBHMX MPAB®.

o ocobucTix HEeMaMHOBMX MPAB KOPUAMYHOI OCOBM 3rigHO 3i cTtaTTelo 26
UusinbHoro Ko,ueKcy I'py3i'|' HANEXATb YECTb, MAHICTb TA AINOBA penyTauia, 4O 30XMC-
Ty AKMX 30CTOCOBYIOTHCS MOMOXEHHS NPO AHANOTYHI NPABA isnuHMX 0OCi6, 3akpin-

' The Constitution of Georgia Adopted on 24.08.1995 // [Enextpornmit pecypc]. — Pexum goctyny :
http://www.constcourt.ge/index.php2sec_id=48&lang_id=ENG

2 Xeuypmarm [Ix. Hexotopble npobnemsl KOHCTUTYLmMOHHOrO npasocyama B [pysum / k. Xeuypranm //
Konctutyumnonroe npasocyame Ha pybexe Bekos : Matepuansl MexayHOPOAHOM KOHbepeHumH, no-
ceawerHoi 10-netmio Koncturyumonroro Cyna Poceurickon @enepaumnn (1-2 Hoabps 2001 r., Mock-
ga). — M. : HOPMA, 2002. — C. 211.

3 Xy6ya I, Suparaus T. O6Lume npuHLMNbI U KOHCTUTYLMOHHbIE OCHOBBI rpakaaHckoro npasa. — C. 27 //
[Enextpornuit pecypc]. — Pexum goctyny : www.cac-civillow.org/beitraege/allg-prinzip-geo.ru.rif
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nexiy cratti 18 uporo Kopekcy'. Bignosigno no yactunm apyroi cratri 1 3akoHy Noyaii
«[1pO KOHCTUTYLIMHE CyAOUMHCTBO®?, NMyHKTY «a» yactuHu nepwoi crarr 39 Op-
raniunoro 3akony Ipysii «[Mpo Koncturywiinmin Cya Mpysii»® opuanusi ocobu maioTs
NPABO MOAOBATU KOHCTUTYLIMHWMIA NMO30B MPO KOHCTUTYLIMHICTD HOPMATUBHMX OKTIB
abo ix OKPEeMMX MONOXEHb, AKLLO BOHWM BBAXAKOTL, LLO iXHI NPABA i ceobopm, BU3HA-
yeHi rasoto 2 KoHctutyuii [pysii, Bxe nopyweHo abo moxe 6ytu nopyleHo. 9k
CBilUMTb CTATUCTMKA®, KiNbKICTb KOHCTUTYUIMHKMX NO30BiB, pPO3rmaHyTMx KoHctu-
Tyuitium Cynom lpysii, nocTiiHo 36inbwyetses: akwo 8 2001 poui ix 6yno 20, To B
2002 poui — 34, a 8 2003 poui — 45.

Y KowHctutyuii Tpysii sigcyTHs audepeHuiauis topuanyHmx ocib NpuMBATHOTO |
nybniyHoro npaea, a & cratTi 45 getbes npo topuanuHmx oci6 esarani. MNMpote y
crarti 1509 UwusinsHoro kopekcy [pysii 3miCHEHO MOAIN HA OPUMAMYHKMX OCIO
ny6niyHOro i NPMBATHOIO NPaBa. Y 38's3Ky 3 HOBEAEHUM Yy FPY3MHCHKIM NPABOBIM fO-
KTPMHI NOCTAE NMUTAHHS, Y41 BCI IOPUAMUHI OCOBU PIBHOIO MIPOKO MOXYTb KOPUCTYBATU-
Cs OCHOBHWMMM MPABOAMM, 30Kpema wopo 3sepHeHHs go KowctutyuiHoro Cyay.
€ nyMKa, Wo opuanyHi 0cobu nyBniyHOro NpaBa He MOXYTb BYTH HOCISIMKM OCHOBHMUX
NPaB TA KOPMUCTYBATMCA MPaBom 3BepHeHHs no KowctutyuiiHoro Cyay [pysaii,
OCKiNbKM BOHM 3AIMCHIOIOTL NMyBniuHi dyHkuii. Lle obymosneHe TUM, Lo iCTOpUYHO oc-
HOBHI MPOBA BMHMKIM s 3AXMCTY IHAMBIAA Bif AEPXABM, O He Ans 3abesnedeHHs
AiSNbHOCTI AEPXABHMX OPraHis’®. 3BiacK BUMIMBAE, WO B Pa3i 3BepHeHHs A0 KoHcTh-
TyuiHoro Cyay [pysii 30 3ax1CTOM NOPYLLEHKX NPAB AEPXKABA YW CTBOPEHI HEIO Ast
BMKOHOHHS PI3HOMAHITHWMX AEPXABHMX GYHKLIM | 30404 opHanyHi 0cobu nybniyHoro
NPABA 30ACTOCYIOTb MPOTHU CaMMX cebe 3axucT, nepenbayeHmit Ans BiACTOIOBAHHS
BiZMOBIAHMX OCHOBHMX MPAB.

®epepatmsHa Pecnybnika HimeuumHa. Y yactuni tpetin cratti 19 Koncturyuii
DepepatusHoi Pecnybnikm Himewunna (nani — PPH) opuanuni ocobu, sapeectpo-
BAHI HO 11 TEPUTOPIi, HOAINEHI OCHOBHMMM MPABAMM TIEIO MIPOIO, AKOIO Li NPaBA 30
CBOEIO CYTTIO MOXYTb BYTH 10 HMX 30CTOCOBAHI. BignosigHo no nyHkTy 4 «a» 4acTu-
Hu nepwoi cratTi 93 Koncturyuii PPH DepepanbHmin Koncturyuinnuin Cya Himeu-
YMHU BMHOCMTb PILLIEHHS 3Q KOHCTUTYLIMHMMM CKAPraMM, sKi MOXYTb BYTU NMOAAHI
Oynb-9koK 0CcobOI0, KOTPA CTBEPAXKYE, LLO AEPXABHA BAAAA NMOPYWMAA OaHe 3 ii

' lpaxaarckmi kopexc pysn ot 26.06.1997 1. // JTuuHble HeumyLLecTBEHHbIE NPABA : NPOGIEMbI TEO-
pun m npaktukm npumenerus : C6. ctaten u nHbix matepuanos / nog pea. P. A. Credbaruyka. — K. :
tOpwmHkom Uutep, 2010. — C. 650-651.

2 Llaw of Georgia on the Constitutional Legal Proceedings Adopted on 21.03.1996 // [Enektpornuii pe-
cypc]. — Pexxum goctyny : http://www.constcourt.ge/index.php2sec_id=98&lang_id=ENG

® Organic Law of Georgia on the Constitutional Court of Georgia Adopted on 31.01.1996 // [Enextpon-
Huit pecypc]. — Pexxum goctyny : http://www.constcourt.ge/ index.php2sec_id=97&lang_id=ENG

* Statistical data on the submitted applications and considered cases of the Constitutional Court of
Georgia (1996—2003) // MexayHapogaHsiit ansmaHax. KOHCTUTYUMOHHOE NpaBOCYAnE B HOBOM ThiCsHe-
netun. — Epesan, 2004. — C. 240 // [Enextponmuit pecypc]. — Pexum goctyny [o XypH. :
http://www.concourt.am/armenian/almanakh/almanac2004 /almanac2004. pdf

> Xeuypmarmn [Ix. Cybvektsl obpawerus 1 nopspok obpaierus B KoHctutyumornsin Cya Tpysuu /
Ix. Xeuypuarn // KonctutyumonHoe npasocyame. Becthuk koHdepeHumm opraHos KOHCTUTYLMOHHOTO
KOHTPONa cTpaH monopoi aemokpatun. — 2005. — Buin. 2 (28). — C. 154-155.
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OCHOBHMX MPAB, BU3HAYEHUX iHWUMKM cTaTTamn Konctutyuii'. Cyapa P. Menninr-
x0dpd 3a3HAYAE, WO KOHCTUTYLIMHY CKAPTY HAO3MBAKOTb «KKOPOMIBCbKUM LUMIAXOMY» A0
DepnepansHoro Konctutyuintoro Cyay, TobTo cTparerieio, wo sabesneyye wenake
TA NPOCTE LOCATHEHHS YCMiXy i HE BMMArae AOTPUMAHHSA HOAMIPHUX GOPManbHO-
cTei’.

9k B6ayaeTbes 3i cratTi 19 Konctutyuii nuwe Ha topuamyaHmx ocib, 3apeectposa-
Hux Ha TepuTopii PPH, moxe nowmpioBaTMCa 3aXMCT HO3BAHOI cTaTTi. To6TO, CKA-
XIMO, BCepeamHi KpaiHu TOBAPMCTBO a60 AKLIOHEPHA KOPMNOPALIs MOXYTb NOAABATH
KOHCTUTYLIMHI ckapru. 3a3HAYEHEe CTOCYETbCA BUMALKIB, KOMM YTBOPEHHS | QiANbHICTb
IOPMANYHOT 0COBK — LIe BUPOKEHHS BilbHOrO PO3BMTKY XAPAKTEPHUX OCOBIMBOCTEN
0COBUCTOCTEN, AKi €, HANPMKIAA, AKLIOHEPAMM AKLIOHEPHOTO TOBAPUCTBA®.

lpomaaun abo ix acoujauii y PPH Takox mMaioTh NpaBo OCKAPXYBATH HEKOHCTM-
TYUiIMHICTb 30KOHOAABYMX aKTiB. Hanpwuknag, y 3B'ﬂ3|<y 3 BigAINEHHAM LEPKBM Bif, Aep-
XABM | OBTOHOMHOT cdepmn KOHPECIHHUX CMiNbHOT MOXIIMBE HOLAHHS TPOMOLAM
npaea 3sepHerHs no PepepansHoro KonctutyuiiHoro Cyay Himeuunnm Ha nigctasi
TOTO, O iXHA KOHCTUTYLIMHO BU3HAHA Chepa ABTOHOMIT COMOYNPABIiHHA Byna nopy-
LIEHO OPraHAMM IePXABHOT BRaau. PeniriiHi rpoMaan MoXyTb 3B€PTATMCS A0 Depe-
pansHoro KonctutyuiiHoro Cyany HimeuudnHm 3 KOHCTUTYLIAHMMM CKAPramu, SKLLO iXHE
byHAGMEHTANbHE NPABO HA CBOBOAY BIPOCMOBIAAHHS BYNO NOPYLIEHO BTOPrHEHHIM
y chepy ix aBTOHOMIT.

Depnepanshumit Koncturyuiinmin Cyn HimeuunHm noku e He BUPILLKMB NMUTAHHS NPO
TEe, Y4 MAKOTb KOPMNOPALii KOHCTUTYLiHE 3aranbHe npaso ocobu. [pote y cBoix
PiLLEHHSX BiH 303HAYMB NPO KOHCTUTYLIMHWIK 30XMCT NPABA KOPNOPALiM HO HeLOTOp-
KQHHICTb HepyXxoMocCTi (dactuHa nepwa cratti 13 KoHctuTyuii), npasa Ha TaemHmuio
JIMCTYBQHHSA, MOLITOBUX, TENerpadHMx i TenedpoHHMX NOBIAOMNEHb (YACTMHA NepLa
crarti 10 Konctutyuii), a Takox npasa Ha ceoboay ciosa (HacTuHa neplua craTTi 2,
yactuHa nepwa cratti 1 Koncturyuii)’.

OdiuiiHa cTaTUCTUKA, NPENCTABNEeHa HA enekTpoHHoMy caiTi PepgepansHoro
Koncturyuitnoro Cyaoy HimMeuunHu, CBigumThb, WO 3AranbHA KifbKiCTb KOHCTUTYLIMHMX
CKapr, fKi HOAXOAATb Bif, Pi3UYHUX TA HOPUANYHMUX 0CiB, 3 KOXHUM POKOM HEBMUHHO
36inbuyeTbes. MNounHatoun 3 2004 poky ix 6yno 6nmssko 5—6 Tmcay Ha pik. Pasom 3

' OcHosrori 3akon Pepepatmsron Pecnybnuku Tepmanua ot 23.05.1949 r. // Koncturyumm rocy-
napcre Esponbl : B3 1. —T. 1/ noa o6w. pea. JI. A. OkyHbkosa. — M. : HOPMA, 2001. — C. 587,
613.

? Mennurrxogpg P. 3anaum un cratyc PepepanbHOro KOHCTUTYUMOHHOMO Cyaa [epmaHumn 1 ero oTHoLue-
HUA C Apyrumn esponeickumn cynamn / P. Mennunrxodd // CpashutensHoe koHCTUTYUmOHHOE 060-
spenune. — 2007. — Ne 4 (61). — C. 127.

® lIre¢pan J1. 3aumMTa OCHOBHBIX NPAB rPAXAaH B [€pMAHKKM NOCPEACTBOM KOHCTUTYLMOHHOM X anobsl /
J1. Wredan // Becthuk Koncturyumonnoro Cyna Pecnybnuku benapycs. — 2003. — Ne 3. — C. 59.

* Butpyk H. B. Konctutyumonroe npasocyame. CynebHO-KOHCTUTYLMOHHOE NPABO M npouecc : y4eb.
nocob. / H. B. Butpyk. — 3-e u3n., nepepab. u gon. — M. : Hopma : MH®PA-M, 2010. — C. 287.

* Normann Witzleb. The Protection of Corporations from Intrusive Media: A German Perspective /
Normann Witzleb // Murdoch University Electronic Journal of Law. — Volume 13. — No 1. — March
2006. — p. 86 // [Enextponnmit pecypc]. — Pexum noctyny no xypH. : hitps://elaw.murdoch.edu.au/
archives/issues/2006/1/eLaw_Witzleb_13_2006_06.pdf
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TUM BIICOTOK NPUMHATMX 1O po3many ckapr He € Bucoknm: 3 2007 poky no 2011 pik
BiH KONMBaBCA B Mexax 1,62—1,90".

Pecny6nika MNonbwa. Y LimsinsHomy koaekci MonbLui icHye noraTTs «ocobucTi bna-
ra» (dobra osobiste), nepenik akux He € BuuepnHum. o ocobuctux 6nar Hanexars:
300p0B’a, ceoboaa, YecTs, ceoboaa CoBicTi, iM'a abo ncespoHIM, 06Pa3, TAEMHULS
KOPEeCnOHAEHLi, HEAOTOPKAHHICTb XWUTNA, O TAKOX HAYKOBA, XYAOXHS, BUHOXIAHMLb-
KQ % PaUiOHANI30TOPCbKA TBOPYICTb. 3AXMCT UMX BAAr NOKNAAAETLCS HA UMBIbHE i
KOHCTUTYLIMHE NpaBo?. 30Kkpema, KOXEH, Yni KOHCTUTYLiMHI ceoboan abo npasa by-
NM MOPYLUEHI, MAE NMPABO HA BU3HAYEHMX 30KOHOM 30CAAAX 3BEPHYTUCS 3i CKAPTO
no Kowcrutyuitnoro TpubyHany 3 nutaHHsm npo signosigHicte Konctutyuii 3akoHy
ab0 IHLWOro HOPMATUBHOIO AKTA, HA MIACTABI AKOrO Cyn ab0 OpraH NyoiYHOT AAMIHI-
CTPAL|T YXBASIMB OCTATOYHE PiLLEHHs NPO HOro cBoboam i NpaBa YmM 06OB A3KM, BUIHA-
yeHi Koncrtutyuieio (yactura nepwa cratri 79 Koncturywii Monbwi)®. Hessaxaioum Ha
T€, WO NPABAMM | CBOBOAAMMU MOXKYTb BOMOAITHU sIK bi3MYHI, TAK | lopUanyHi 0cobu, oc-
TAHHI MOXYTb CKOPUCTATUCSA MPABOM HO KOHCTUTYLLIMHY CKAPTY.

Y cnpasi SK 12/98 opran KOHCTUTYUiIMHOT topucamkuii Monblii NOCTAHOBME, WO
ockinbkn Konctutyuis [Monbwi 3akpinnioe geski npasa i ceobopu, WO HANexarts
KONEKTUBHMM CyD’ekTam (nonitmuHa napTis, peniriitHe 06’ eaHaHHS), TO NOTPIOHO BM3-
HOTM NPABO LMX IOPUAMYHKMX OCIO 3BEPTATMCS 3 KNOMOTaHHAM A0 KoHCTuTyuiMHOrO
Tpubynany. Takmi nigxin NPOAMKTOBAHMMI HE CTiNIbKM NPATHEHHAM MOCUAMTU 3AXMUCT
IOPUAMYHUX OCIB, CKiNbkM BAKAHHAM IHTEHCKMIKYBATM OXOPOHY Npas ocib, aki ab6o
CAMI CTBOPIOKOTL TAKY KOPUAMUHY 0COBY, ABO KOPUCTYIOTHCA PE3YbTATAMM HiANbHOCTI
OCTAHHBOT".

MepesaxHo go KoncturyuiiHoro TpubyHany MNonblui 38epTaioTscs rocnoaapcbki
TOBAPWCTBA, KOOMEPATUBHM | NpodCninku. 3a CTATUCTUYHKMK AaHummu B 1998 poui si
168 koHcTuTyLiHux ckapr Big dismurux ocib Haginwno 150, a sig iHwKWx cy6’exTis
sgepHenHs — 18,y 1999 poui 3i 185 ckapr signosigro 1721 13, y 2000 poui 3 200
ckapr 11 wHanexanu topuanunmm ocobam, y 2001 poui 3 1981 ckapr — 26, y
2002 poui 3i 195 ckapr — 33. Takum 4MHOM, MpM AOCUTL CTABINbLHINA 3AranbHiM
KiNIbKOCTi KOHCTUTYLIMHUX CKAPr CNOCTepiranacs TeHaeHLuUis no 36inbLUEHHS ckapr Bif
opuanuHKx oci6’. 3a nepwe pecatunitts Hosoi Kowctutyuii (1998-2007 poku) 3

' Share of the constitutional complaints granted of the constitutional comlaint proceedings decided per
year since 1987 Perspective // [Enextponnuin pecypc]. — Pexum goctyny : http://www.bundesverfas-
sungsgericht.de/en/organization/gb2011/A-IV-2.html

2 Mepexko O. MNMpobnematnka ocobUCTUX HEMAMHOBKMX NPAB 3 NOMALY MIKHAPOAHOrO MPMBATHOIO
npasa (Ha npuknoai Ykpainm ta TMonswi) / O. Mepexko // IOpuanunmin xypHan. — 2008. —
Ne 11(77). — C. 57.

* Koncrutyums Pecnybnvku Monbwa ot 02.04.1997 r. // Konctutyumm rocynapcts Esponsi : B 3 1. —
T.2 / noa 06w, pen. JI. A. OkyHbkosa. — M. : HOPMA, 2001. — C. 699.

* Bawkesmy A. E. VIHCTUTYT KOHCTUTYLMOHHOM xanobbl B pecnybnuke MNonbwa : OpranmnsaumorHo-npa-
BoBble Npobnemsl paccmoTtpenus / A. E. Bawkesny // danpxect opuumansHbix Matepruanos u nybnmka-
uui nepmoguueckorn nedatn «Korcturyunonrnoe npasocyamne 8 Crpanax CHI v Bantumy. — 2011, —
Ne 1. — C. 92.

* Kysreuos O. b. nctutyT KoHCTUTYLUMOHHOM xanobel B Monbwe / A. E. Bawkeswny // Becthnk Koneru-
TyunonHoro Cyaa Pecnybnukn benapycs. — 2003. — Ne 3. — C. 48.

98



Bictuk Korncrutyuivinoro Cyay Ykpainm

Ne 5/2012

265 BUCHOBKIB, NPUIAHATUX HA MIACTABI KOHCTUTYLiMHKUX ckapr, 44 Gynu iHiLiHOBAHI
opuamniHummn ocobamu’. 3aranom y 1998-2011 pokax Koncturyuiinmit ToubyHan
yxanue 533 BMCHOBKM HO MIACTABI PO3MNALY KOHCTUTYLIMHMX CKAPT, NOAAHUX di3ny-
HUMM T IOPUIANYHUMM OCODBAMM?,

Y npakTULi KOHCTUTYUIMHOTO Cyno4YMHCTBA [TonbLUi NPABO 3BEPHEHHS IOPUAMYHMX
0cib NPMBATHOrO NPABA 30 3AXMCTOM NPAB | CBOBOA HE BUKIIMKAE XOAHUX 3AMUTAHD.
[poTe Bxe He nepLumi pik HE NPUMUHAETLCS AMCKYCI CTOCOBHO BKIIOYEHHS 4O KONA
cyb’ekTiB MOAAHHA KOHCTUTYUIMHOI CKAPrU topuanyYHMX oci6 nybniyHoro npaea
(yHiBepcutetH, rpomaaceke TenebadeHHs Touwlo). TeopeTnku Npasa BBAXAIKOTb, LLO
303HAYeHi 0CcobK MOXYTb OYTU CyD'€KTAMM, WO MOPYLLYIOTh KOHCTUTYUIMHI NMPaBa
iHOMBIAQ, ane He Cyb’ekTamM, HAOINEHMMM MOXIIUBICTIO 3QCTOCOBYBATH TAKMI B[
OXOPOHU NPAB, OCKINbKK AOKTPUHANBHO KOHCTUTYLIMHA CKAPra BUKOHYE dyHKLUIIO 30-
XMCTY 0COBM BiA MOPYLIEHHS iT OCHOBHMX cBO604 3 HOKy NybniYHOT BRaau. 3 UbOro
npusony KoncturywisHmit ToubyHan y 2004 poui BUCTOBMBCA MPOTU HOLINEHHS 3rafad-
HOT rPYMKU KPUAMYHUX OCIG MPABOM HAMPABAEHHS KOHCTUTYLMHOI CKApru, ane, Ha
AYMKY LOCTIAHMKIB, MOrO MNO3MLIs HE MOXE DYTH OXAPAKTEPHU3OBAHA AK OLHO3HAYHA i
crana’®.

3niricHioloun ananis npaktukn KonctuTyuiiHoro TpubyHany B 4aCTUHI 3aXMCTY
0COBUCTUX HEMAMHOBUX NPAB, Cif, 3BEPHYTH yBAry Ha pierHs y cnpasi K 21/05 sig
18 ciuna 2006 poky wono ceoboau 3i6paHs. KoHctutyuiitimin TpubyHan 3asHaums,
wo cBoboaa 3ibpaHb He MOxe ByTU ODMEXEHA Yepes BiACyTHICTb CUMETPIT Mix Me-
Tolo cBOBOAM 3i6paHb (ABO NOTEHLiMHUM PE3YNbTATOM), 3 OAHIEI CTOPOHM, | TUMM
byHKUISMM, LinsgmMK b0 OYiKyBAHHSIMM OPraHi3aTopis ab0 y4ACHMKIB NEBHOTO 3iBPAH-
HS, AKi TM MPUMIUCYIOTb 30COBKM MACOBOT IHPOPMALLT, KOMEHTATOPM UM iHLLII NOCAAOBI
0cobu, 3 iHWOI CTOPOHMK".

3 ornagy HO BUKNALEHE MOXHA AiMTM TAKMX BUCHOBKIB. [locBin 3apybixHMX AepxaB
CBIYMTb, WO OCOBUCTI HEMAMHOBI NPABA KOPUAMYHMX OCIO YTBEPMKYIOTLCH 30 HUMM
LUNSIXOM 3QKPIMNEHHs BiANOBIAHOT HOPMM B KOHCTUTYLLISIX, O TAKOX 3ABASAKM KBANiDIKO-
BAHIM NPABO3ACTOCOBHIN AissNbHOCTI HALIOHANBbHMUX KOHCTUTYLLIMHMX CYLiB.

Y 30KOHOAABCTBI 3aPYBIKHUX AEPXAB CNOCTEPIrAETHCA HEOAHOPIAHICTL Y NPABO-
BOMY BPEryOBOHHI MOXIMBOCTI KOPUCTYBOHHS OCHOBHWUMW MPABAMM TA KOHCTU-
TYUIMHWUM 3QXMCTOM IOPUANYHMX OCIO, 30PEECTPOBAHUX SIK BCEPEAUHI KPAiHM, TAK i 30
il Mexamm. Tak caMo rocTpo AMCKYCIMHUM 3QMULLIAETLCS MUTAHHSA HOOINEHHS IOPMAMY-
HUX OCI6 NyBRiYHOro MPABA KOHCTUTYLIMHUMKM MPABAMM HA PIBHI 3 HOPUAMYHMMM

' Kysreuos O. b. MnctutyT KoHCTUTYUMOHHOM xanobel B Pecnybnuke Monbwa : Hekotopsie Bonpoce
Teopun u npaktukun / O. b. Kysneuos // Laimxkect opuumansHeix MaTepuanos v nybamkaumui nepuoam-
yeckon nedatn «Konctutyumontoe npasocyame 8 Crpanax CHI u Bantumy. — 2011, — Ne 1. — C. 95.
2 Constitutional Tribunal decisions in years 1986—2011 // [Enextpornuit pecypc]. — Pexum goctyny :
http://www.trybunal.gov.pl/eng/statistics /statistics_file.pdf

* Dxmbosckmsi M. Tpaso Ha obpauierne B KOHCTUTYUmOHHbIR TprbyHAN COrMAcHO NONbCKOMY 30KOHO-
natenscrey / M. Txubosckuit // KonctutyumonHoe npasocyame. Becthuk koHbepeHumm opraHos KoH-
CTUTYLMOHHOIO KOHTPONs CTPAH monofnon aemokpatuun. — 2005. — Buin. 2 (28). — C. 139.

* bogHap A. DopmuposaHre ceoboasl COBPAHMA : KOHTPNPOMYKTUBHbINA 3PdEKT NOMLCKOrO NyTHU K He-
nmbepansHon nemokpatun / A. bograp // CpasHutensHoe koHCTUTYyUMOHHOE ob6o3penmne. — 2007. —
Ne 4 (61). — C. 96.
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0cobamm NMPUBATHOTO MPABA, A TAKOX MOXIMBICTb X 30XMCTY B PA3i NOPYLIEHHS.
3aXMCT OCOBUCTUX HEMAMHOBMX MPAB IOPUANYHUX OCIO € OOHUM i3 MPEeaMETIB PO3ra-
LY KOHCTUTYLIMHUMKM CYOAMM HA3BOHMX OEPXOAB TAK CAMO, SK | QHAAOMYHMX MpaB
bisnyHmx ocib.

B YkpaiHi topuamuHi 0cobu nybniyHOro Ta NpuMBATHOrO NPABA MOXYTb 30XMCTUTH
CBOI MPABA B NMOPAAKY KOHCTUTYLIMHOTO CyAOYMHCTBA. 3 METOK Peanisauii Yn 3axmc-
Ty HANEXHMX M NPAB IOPUAMUYHI 0COBU MOXYTb 3BepTaThcsa 0o Konctutyuinnoro Cyay
Ykpainn wono HeobxigHocTi odiuiiHoro tnymaderHst KoHctutyuii Ta 3akoHis Yk-
painu. [Mpote 3a Piwennam KonctutyuiHoro Cyny Ykpainu Big 9 motoro 1999 poky
Ne 1-pn/99 npasosi Hopmu posginy I OcHosHoro 30KOHY HE MOWMPIOIOTLCS HA
IOPUANYHMX OCIB, IO CBIAUMTB, HO HALL NOMAL, NPO NEBHE OOMEXEHHS 3aXMCTY NPAB
KONEKTUBHMX CyH’eTiB.

Beaxaemo, wo 306e3neuntt HanexHuit 30xMcT nNpas opuanyHmnx ocib KoHctu-
TyuirHm Cynom YKpaiHM MOXHQ LLNAXOM 3AMPOBAAXKEHHS 1O YMHHOTO 30KOHOAOBCT-
BA IHCTUTYTY KOHCTUTYLiHOT ckapru. Cepen cyb’ekTis, HOAINEHUX NPABOM 3BEPHEHHS
[0 OPraHy KOHCTUTYUIMHOT IOPHUCAMKLIT 31 CKAProKo, NOBMHHI OyTH | BisnyHi, i lopuanuHi
0cobu, aKi Nicns BUYEPNAHHS BCIX HALIOHAbHUX 3aCO6iB NPABOBOrO 3AXMCTY MATUMYTh
npaso 3sepHyTHcsa 0o KonctutyuitHoro Cyay YkpaiHu Logo KOHCTUTYLIMHOCTI 30KOHIB
Ykpainu, iHwmx npasoswux akTie BepxosHoi Paaun Ykpainm, aktis [NMpesmaerHta Ykpainm
i Kabinety Minictpis Ykpainu, npasosux aktis BepxosHoi Paau AstonomHoi Pec-
nybnikn Kpum y BUNOAKAX, KOMM 3ACTOCYBAHHS LUMX OKTIB MPM3BENO 40 MOPYLUEHHS
sakpinnenux y Koncturyuii Ykpainn npae i ceobog cy6’exTiB KOHCTUTYUIMHOT ckapru'.

Kpim Toro, Ha Hawy gymKy, Npaea opuamydHmux ocib 8 Ykpaiti notpebyioTs yTeep-
OXEHHSA HO KOHCTUTYLIMHOMY piBHI Wnsxom ab6o sakpinneHHs 8 OcHosHOMY 3aKOHi
NOSNIOXEHHS MPO MOLIMPEHHS NPAB, cBo6o | 060B'A3KIB Pi3UUHMX OCIO HA IPMUINYHMX
0Ci6 TiEIo MIPOIO, AKOIO LIE Y3rOAXYETHCA i3 3AranbHOK METOIO KONEKTUBHMX YTBOPEHD
i cyTHIiCTIO BignoBigHMX Npas, cBo6OA | 060B'A3KiB, 06O 3AKPINNEHHS B OKPEMMUX NPAa-
BOBMX HOPMOX NEPeriky OCHOBHUX MPAB, WO MOXYTb HONEXATH IOPUANYHUM OCOBAM.

[MUTAHHS 30XMCTY OCOBUCTUX HEMAMHOBUX NPAB OPUAKYHMX OCIO KOHCTUTYUIMHUM
Cynom YKpaiHu Ta cygamm KOHCTUTYLIMHOT IOPUCAMKLIT iHLLMX €BPONENChKMX AEPXAB
NoTPebyIoTh NOAANbLIMX HAOYKOBUX PO3POBOK.

Kaprayx T. I, 3awpra nuuHbix HeuMyLLECTBEHHBIX MPAB IOPHUANHECKUX NIUL B CYAAX
KOHCTUTYLUMOHHOM I0pHCOMKUMM. B cTaTee paccmatpmBaioTcs BONpoCs 3akpenneHms
MPAB I0PUANYECKMX T B KOHCTUTYLMSX €BPOMNEHCKMX rOCYAQPCTB M MPOoBIembl 3aLLm-
Tbl HEKOTOPBIX JIMYHBIX HEMMYLLECTBEHHBIX MPAB IOPUANYECKMX JIULL B MPEAETIAX KOHCTH-
TYLMOHHOW I0pUCAMKLIMN. ABTOP PACKPLIBAET BOSMOXHOCTH 3ALLUMTHI MPAB IOPUANYEC-
KMX TIML CIELMAIN3NPOBAHHBIMM MHCTUTYTAMM KOHCTUTYLIMOHHOIO KOHTPOS B [pysun,
DeneparmsHos Pecnybnuke lepmanms u Pecriybruke [Nonbiua.

Kniouesble coBa: npaBa 10pMANYECKIX JTML, TIMHHBIE HEMMYLLECTBEHHBIE MPABA,
KOHCTUTYLIMOHHBIF Cy I, KOHCTUTYLIMS.

' [ynsari M. DyHKUMOHAMBHEIE OCOBEHHOCTH UHCTUTYTA KOHCTUTYLMOHHOM XKANOObI U S1EMEHTHI NPABO-
BOTO MEXAHM3Ma ero BHeaperus B YkpauHe / M. Tynstai // KonctutyumonHoe npasocyame. BectHuk
KOHMEPEHLMM OPraHOB KOHCTUTYLMOHHOTO KOHTPONA CTPAH HOBOW AemokpaTun. — Bein. 4 (54). — Epe-
gaH : Llentp koHctutyumontoro npasa Pecnybnuku Apmerus, 2011, — C. 77.
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Karnaukh T. The Protection of Personal Non-Property Rights of Legal Entities in
Courts of Constitutional Jurisdiction. The article considers the issue of stipulation of
rights of legal entities in the constitutions of European states and problems of protec-
tion of specific personal non-property rights of legal entities in terms of constitutional
jurisdiction. The author examines the possibilities of protection of rights of legal entities
by the specialised institutions of the constitutional review in Georgia, the Federal
Republic of Germany and the Republic of Poland.

Key words: rights of legal entities, personal non-property rights, constitutional court,
constitution.
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Ornag maTtepianis Kpyrioro crony
«KoHctutyuis YkpaiHu y LiHHICHOMY BUMIpi»
(mo 16-i pidHmui npmsiHaTTa KoHctutyuii Ykpainm)

25 yepens 2012 poky 8 KonctutyuiHomy Cyai Ykpainu BigOyBcs kpyrwmit CTin Ha
Temy «KoHcTuTyuin YKpaiHu y LiHHICHOMY BUMIpI», NpUCBaYeHuUit 16-i pidHuL Npuid-
HatTs KoHctutywii Ykpainm. Y ioro pobori s3anm yuacts cyaai KoncturyuiiHoro Cyay
Ykpainu (lO. baynix, B. bpurues, C. Baosiuenko, C. Bunokypos, M. Tynbtait, M. 3a-
nopoxeup, M. Konoc, M. Mapkyw, O. Cepreituyk, . Crewok, H. LLantanag,
B. Wwuwkin), cynni Koncturyuinnoro Cyny Ykpainm y sigcrasui (I Jombposcbkuit,
l. Tumuenko, M. Mapturenko, M. Caserko, B. Tuxui, 1. Tkauyk), npauisHmkm Cexpe-
Tapiaty Koncturyuitnoro Cyay Ykpainu, sigomi daxisui 3 KOHCTUTYLIMHOMO Npaga,
BUKIIQAQYI MPOBIAHMX BULLMX HOBYQbHMX 3AKNAAIB YKPATHU.

3aciganns sigkpue [onosa KonctutyuiiHoro Cyay Ykpainmn A. [onosiH, skui
npusiTas ycix npucyTHix 3 OHem Konctutyuii Ykpainu i noscHus iHidiatuey KoHcTu-
TyuinHoro Cyay YKpaiHu LWOKO NPOBELEHHS HOYKOBOrO 3axoay, Mg 4ac akoro byane
NPOAHANIZ0BAHO GiNOCOdChKI, COUIQNbHI TA IOPUAMYHI ACMNEKTM 3HAYEHHS KOHCTU-
TYUIMHMX LiHHOCTEM 419 CY4ACHOT ePXABM, 30Kpema YKPaiHM, WO A03BONIUTL NPOBE-
ctm pocnipxenHs KoHctutyuii B akcionoriynomy nnawi. 9k cnywHo sasHaums A. [o-
NOBIH, 30 cy4acHux ymos KoHcTuTyuis YKpQiHM € CUAbHUM YMHHUKOM KOHCOMIAALT |
OpraHisauii CycninbCTBa, AKMM CTBEPIKYE OCHOBHI 30CAAM MOro NOBYLOBU, BUSHAHAE
opraHizauiio i nopagok GyHKLIOHYBAHHS AEPXOBHOI BNAAM, 3AKPINMoOe Cnyxbosy
POSb AEPXABKM CTOCOBHO MOAMHM i rpomapaHmHa. Dikcyoum rymaHicTuuHi ineanm, axi
noginae abcomoTHa 6BinbwicTe ceiToBOi cninbHoTH, KoHcTuTyuis BucTynae crpa-
TEriYHMM JOPOrOBKA3OM MOAAMBLLIOrO MOCTYyNy YKPAiHM fK COMOCTIMHOI AepXaBu i
NOBHOMPABHOTO YNEHA MIXHAPOAHOrO CriBTOBAPMCTBA. [ns topucTis 0cobnmso BaX-
nmMBoO yceigomnioBati ponb KoHCTUTYLT gk GyHAAMEHTY, HO koMY PO36ynoBYEThCH
CMCTEMO HALIOHONBHOINO 3QKOHOLOBCTBA i 34IMCHIOETHCA 6OI'OTOI'pC|HHO LianbHICTb
WOAO MIATPUMKM BIIHOCUH CNPABEANUBOCTI y CYCMinbCTBI TA 306€3neyeHHs HaaiiHO-
ro npasonopsaaky. Binomo Takox, wo KoHCTUTYLis CTBOPIOETLCS STIOABMM, TOX MOXE i
NOBMHHA YAOCKOHAMIOBATUCS Y HAMPSIMI TOYHILLIOTO | MMBLIOro NisHAHHS i NpUpPoaK,
30KOHOMIPHOCTEN BUHUKHEHHS, PO3BUTKY i dyHKUiIOHYBAHHS. Came TOMy NpoBefieHHs!
LbOTrO KPYMIOro CTony iHiuinosaHo i opranizosano KonctutyuirHmm Cynom Ykpainu,
O MOKIMKAHMM CTOATU HA CTOPOXi KOHCTUTYLIMHMX LiHHOCTEW i BOZHOYAC Aepani
LWIMPLIE 3QMPOBAMKYBATH iX Y XMTTH YKPATHCbKMX rpomaasH. A. [OnoBiH akueHTyBaB
Takox Ha nparHenHi creepantn Konctutyuinnmit Cyn Ykpainu He nuiie sk oprad
NPAKTUYHOTO CYAOUYMHCTBA, A M Ik CEPMO3HMM [OCHILHULLKUMM QHANITUYHUIA LEHTP 3
MUTAHb KOHCTUTYLIMHO-MPABOBOrO perynosaHHa. Came TOMy YUaCHMKM KPYrioro CTo-
fy NPEACTaBATL K HAYKOBI 300OYTKM, TOK i MO3MUIT AOCBIAYEHUX MPAKTUKIB Y Wik
coepi.

3i cneuianizoBaHOO LOMOBIAAID 30 TEMOIO KPYINOro CTOMy BUCTYNUB Cyaas KoH-
crutyuividoro Cyay Ykpainm, [onosa [locTisiHOI KOMICIT 3 nuTaHb HAYKOBOrO Ta
iHpopmauiviHoro sabesneyeHHs KoHctutyuisinoro Cyay YkpaiHu, KaQHAMAAT opuamny-
Hux Hayk, noktop npasa 1. Creytok. Ha cboropHi, 3a3HQUMB BiH, Hi B HOYLi KOHCTU-
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TYLIMHOrO NPABA, Hi B CEPEAOBULLI IOPUCTIB-NPAKTUKIB Te3a NPo UiHHICTb KoHcTHTywji
L9 Cy4ACHOT BEMOKPATMYHOT AEPXKABU HE BUKITMKAE XOQHUX CEPHUO3HNUX 3ANEPEYEHD.
KoHcTuTyLis sk SBULLE HUHI BUCTYNOAE CUHOHIMOM TOKMX BAXITMBMX 151 LMBINI3OBAHOTO
CBITY NONITUKO-MPABOBUX KATErOPIM, K NPABA Ta cBOBOAM NIOAMHM, PIBHICTb, MIOACH
Ka rigHicTb. BoHO cnpuiMMaETbCs K CBOEPIAHMIT BAPOMETP PiBHSA MOMITUYHOT 3PINOCTi
aemokpatuuHoro cycninbctea. Kowctutyuis Ykpaiiu Hacamnepen € Baromoto
COULQNIbHOIO LHHICTIO SIK [if1s1 KOXHOT MOAMHU, KOXHOIO rpOMaasHuHa YKpaiHu 30Kkpe-
Ma, TOK i Anst BCbOro YKPATHCbKOrO CyCMifibCTBA B LiNOMY. AflXe CaMe BOHQ HA HAMBU-
LLLOMY HOPMOTMBHO-NPABOBOMY PiBHI BM3HOYMIA CYTHICTb HALIOI OEPXOBKU 4Yepes
30KpInNneHHs 1i TOK 3BAHMX KOHCTUTYLIMHUX XAPAKTEPUCTUK. YKPAiHy MpOronoleHo
CYBEPEHHOIO HALIOHAMBHOIO AEPXABOIO, AEPXABOI AEMOKPATUYHOIO, CBITCbKOIO,
coujansHo Ta NpaeoBoto. | wo ocobnmso saxmmso, nigkpecnue 1. Creuok, Taka
Aepxaea 30008’43aN10Cs BU3HABATH NIOAMHY, Ti XUTTS | 300POB’s, YECTb i TigHICTb, He-
[OTOPKAHHICTb | 6e3neky HaMBULLMM BNIArom, a CBOIM rofnoBHUM 0HOB'I3KOM aekna-
PYE YTBEPIKEHHA TA 3a6e3neyeHHs Npas i cBO60oa NOAMHM.

Pazom 3 Tum B YkpaiHi posymiHHs uiHHoCTi KoHCTUTyuii nogekyau He BUXoamTb 3a
MeXi YCBIDOMNEHHS i TinbkM AK COULiQNbHOI. Ha LYMKY LOMNOBIAAYQ, BM3HAYAKOYM
LiHHICHI (OKCiOJ‘IOFiHHi) BnactuBocTi KoHCTUTYLIT, KpiM CyTO couianbHOi, Chif WoHaM-
MEHLLIE MATK HA YBA3i TAKOX i i topuanuHy (MpaBoey) Ta HAUIOHANBHO-AEPXABHY
cknaposi. B npasosomy nnari KoHctutyuis YkpdiHm € akTOM HAMBULLOT IOPUANYHOT
CUIIN, 30KOHU TA iHLLI HOPMATMBHO-MPABOBI OKTKU MOBKUHHI MPMMMATUCS HO OoCcHOBI KOH-
cTuTyuii YKpaiHm Ta BiZnosigaTu ii; ii HOpMKM MAIOTb NPSMY Aito | 4O3BONAOTL 3BEPTA-
TUCS JO CyLy 30 30XMCTOM MOPYLIEHUX MPAB | CBOHOA MIOAUHM | TPOMAAAHUHA 6e3no-
cepefHbo Ha ix niactasi. BoHa oaHOYACHO € i «bYHAAMEHTOMY, Y1 OCHOBOIO, i «KApP-
KACOM» («HECYHYMMM CTIHOMMY) HOLIOHABLHOT HOPMATUBHO-MPABOBOT CUCTEMM.

AKLLo couianbHy Ta IOPUAMYHY CKIIAA0BI akcionoriyHmx snactueoctei KoHcturyuii
YKpQiHM MOXHQ HA3BATH KIIACUYHUMM i XAPAKTEPHUMM s BinbLUIOCTI AEMOKPATHY-
HWX KPAiH HOBOrO 4ACYy, TO ii HOLIOHANBHO-AEPXABHA CKIOAOBA € MEBHOIO ocob-
NIMBICTIO, MPUTAMAHHOK HALIOHASbBHIM NPAKTULI CYYACHOTO KOHCTUTYLIMHOTO perysto-
BaHHs. Agxe unmHHa KoHcTuTyuis Ykpainu 3akpinuna He Tinbku cam GbakT BifHOBNEHHS
HALIOHAMBHOT AEPXABHOCTI YKPATHCHKOrO HAPOLY B TEPUTOPIANBHMX Mexax abco-
MIOTHOT BINbLLIOCTI YKPATHCbKMX ETHOrPAMIYHMX 3EMEND (LLO € HOA3BUUAMHO BAXIIMBUM
ANS KUTTE3AATHOCTI CY4ACHMX EBPOMENCHKMX KPAiH), a 1 BU3HANA CBOIM 0608 3KOM
CAPUAHHA KOHCONIAALIT TO PO3BMTKY YKPAIHCHKOT HALIT, TT ICTOPMYHOT CBIAOMOCTI, TPAO-
LML | KynbTypU. OcTaHHE, Ha LYMKY BOMOBIAAYA, BUCTYNAE YU HE OLHIEIO 3 OCHOBHMX
YMOB IEMOKPATUYHOTO PO3BUTKY YKPATHM K YHITAPHOT IEPXABM B HEMPOCTUX YMOBAX
TPAHCHOPMALi HOLIOHANBHUX MPABOBMX CUCTEM TA 3AranbHOi robanisatii.

BHyTpiwHe cnpuiHaTTa nioguHoto wiHHoCTi KOHCTUTYWT, yCBIBOMNEHHS iT 3HOYEHHS
B CYCMiNbHOMY TA AE€PXABHOMY XUTTI MOPOAXKYE MUTAHHA MPO HE K NP0 0COBUCTICHY
UIHHICTb — MUTAHHS crneundidHe i fbonioye, OCKiNbKM HO CbOrOAHI € YUMANO BUNOLKIB
nocaranHsa Ha KoHctutyuito gk Taky. 3siacy — akTyanisauis npobnemu 3axomie i 3a-
cobiB NPOTMAIT TAKMM MOCATAHHAM, SKA MOE BMPILIYBATMCA, 30KPEMA, HA OCHOBI
YCBIJOMIEHHS TOFO, KOMY Ul LiHHICTb HanexwuTb. Ha aymky gonosigaua, KoHctuTyuis
YKpaiHu fK LiHHICTb HANEXUTb BUKITIOYHO YKPATHCbKOMY HOPOROBI | nepebyBac B Horo
NOBHOMPABHOMY, HEMOPYLUHOMY TA HEMOMIBHOMY Hi 3 KMM BONOMIHHI. 30 MEBHMUX
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iCTOPUYHMX YMOB YKPQTHCbKMIM HOPOL OAHOPA30BO AOPYUYMB NAPAAMEHTY NPUMAHSTH i,
LLLO OOHAK HE O3HAYAE MOABM Y OCTAHHLOrO MOBHOLHHMX MOBHOBOXEHb YCTAHOBYOTO
XapakTepy, a TMM Binblie y iHwmnx cy6’ekTis Bnaau. [ToBHONPABHA yCTAHOBYA BAAAQ
y NoBHOMY 06CA3i 30 CBOEIO MPUPOACKO OyNa i 3QMWAETLCH BUKIIIOYHO B PYKAX YK-
PATHCbKOrO HapOAay.

Yyrny KoHctutyuito Ykpainu, Ha oymky ponosigaua, 6yno 6 He npaBuibHUM
NPUPIBHIOBATM ANPIOPI O ABMLL HE3MIHHMX UM HEAOTOPKAHHMX. ALLKE LEN JOKYMEHT,
CTBOPEHMM KOHKPETHUMM JIIOAbMM B KOHKPETHIM COLIGNBHO-MOAITUYHIM CUTyaUil,
06’€KTMBHO HE € LOCKOHAMMM, A TOMY B NMPOLECI NPABO3ACTOCOBHOT AisNbHOCTI BAX-
NMBO HE [ONyCcKaTM heTUwm3alii okpemux nonoxers KoHctutyuii, wob He 3asgatu
WKOAM i1 y uinomy Ta ii akcionoriynum snactusoctam. OpHak e Binbl HenpUnycTy-
MMM € HEQOTPUMAHHS i1 HOPM, X HEBMKOHOHHS, 9Ke YACTO € NPAMUM YCBIAOMAEHUM
NOCATAHHAM HA HMX. Akcionorivnum BnactnsocTam KoHctutyuii Ykpainu sarpoxye Ta-
KOX | NPAKTUKA MiAMIHW 3MICTY YCTANEHWUX Y KOHCTUTYLIMHOMY NPABi MOHATbH TA KATe-
ropii. [TOHATIMHO KOPEKTHICTb € OAHOYACHO MPOBNEMOID TEOPIl KOHCTUTYLIMHOIO
NPABA | MPAKTUYHOrO NPABO3ACTOCYBAHHS, XO4YA HYACTO MOPYLUEHHS KOHCTUTYLIMHKUX
HOPM 3YMOBIIOIOTHCA HE CTifIbKM HE3HAHHSAM YW1 HEPO3YMIHHSAM 3MICTY KOHCTUTYLIMHO-
NPOBOBUX MOHATL | KATErOPIM, CKiNbKM NOMITUYHOK HEQOLUINBHICTIO X BOAEPXKAHHS abo
€N1EMEHTAPHMM 310BXMBAHHAM MPABOM.

Y koHTeKCTi NpobiemMn HanexHoro BukoHaHHs KoHcTuTyuii 0cobnmeoro sHaueH-
HA HOBYBAE MUTAHHA, XTO | B AKMI CNOCI6 MAE 3AXMLLATH Ti LIHHOCTI TA 3AIMCHIOBATM
il NpaBOBY OXOPOHY 3aranom. Ha aymky Lonosigaya, nposifHy ponb TyT TPALMLIMHO
manu 6 sigirpasatu MNpesnaeHt Ykpainm sk rapaHT gogepxanHs Konctutyuii, npas
Ta ceobon noanku i rpomagsHuHa, BepxosHa Paga Ykpainu sk eannuit oprax sako-
HOAQBYOT BNOAM | HEBI eMHUIT cyB’ekT npouenypu BHeceHHs 3miH 1o OcCHOBHOMO
3akoHy, KoncturyuinHmi Cya Ykpainu 9K €AMHUI OPraH KOHCTUTYLIMHOT I0PUCAMKLIT.
OpHaK UMM OPraHOM ANEKO He 3ABXAM BAAETLCA 0BEepiraTM akCionoriyHi BIacTu-
socTi OcHOBHOIO 3AKOHY AEPXABMU, LLO NOPOAXYE B CyCninbCTBI 3AKOHOMIPHI 3amu-
TAHHSA. 30KPEMA, BUHUKAIOTL CMIOPU MPO MEXI 3AXMCHUX MOXITMBOCTEN TOTO X TAKM
Koncturyuithoro Cyay Ykpainu. [1oTpiBHO 303HAYMTH, LWLO Ui MOXAMBOCTI AOCHTb
YiTKO BM3HAYEHI 9K Y HOPMOTUBHOMY, TAK i Y LLMPOKOMY NOAITUKO-NPABOBOMY MNiAXO-
nax. HopmatusHo-npasosy ocHosy gisnbHocTi KonctutyuiiHoro Cygy okpecnioe
Hacamnepen yactuHa apyra cratti 19 Konctutyuii Ykpainm («opraHm aepxasHoi
Bnaau, /.../ ix nocanosi 0cobu 30608 43aHI AiATU NMLLE HA NIACTABI, B MEXAX MOBHO-
BAXEHb TA y cnoci6b, wo nepeabaveri KoHctutyuieio Ta 3akoHamu Ykpainim»), a B
NONITUKO-NPABOBOMY MNaHi ii nporpamye ctatta 2 3akoHy Ykpainu «[1po Konctu-
TyuirtHmit Cya Ykpainm» («3asaanHsm Konctutyuitnoro Cyay YkpaiHu € rapaHTyBaH-
Ha BepxoBeHcTBa KoHctutyuii Ykpainm sk OcHOBHOTO 3QKOHY AEPXABM HA BCiM
TepuTopii YKpaiHmy).

Ha sasepuenns M. Creutok 3aysaxums, wo KoHctuTyuis cama no cobi, akum 6m
AOCKOHANIMM He ByB Ti TEKCT, He € LiHHICTIO, aake BOHA COMA OBTOMATMYHO HIYOTO He
3MIHIOE — Hi Aep>XaBM, Hi Ti rPOMALSH. OpHak HaSBHICTb Y BEPXOBI KOHCTUTYLT AK
CTaBINLHOTO, A FONOBHE PEASTBHO AIK04OrO OCHOBHOTO 3AKOHY € TIEO MIHIMABHOIO He-
OBXIAHICTIO, 30 AKOT IPOMASHIM MOXYTb NMOBIPUTH B TE, LLLO BOHM MOXYTb AEMOKPATHY-
HUMM 30COBAMM, MUPHO 3MIHUTM HA KPALLE BIIACHE XMTTA, XXUTTA CBOEI POAMHM | CBOET
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aepxasn. Moxnneo, came B UbOMY, NMPMNYCTUB OOMOBIAAY, | € HOMOINbLLIA LHHICTb
KoHctutyuii sk Takof.

Y cBOilt LONOBIAI HAYKOBUIA KOHCYIbTAHT 3 MPABOBMX MUTAHbL YKPATHCLKOTO LEHTPY
EKOHOMIHHMX | NonITuYHMX gocrigxeHs imeHi Onekcanapa PazymkoBa, JokTop opu-
amdrnx Hayk, npogecop M. MenbHuk nos’asas cycninbHy winHicts Konctutyuii Y-
paiHK Hacamnepeg i3 i gieto, 3ayBaxusLum, Wo KoHCTUTYLIs, Ika He bi€, HE BUKOHYE
cBOi byHKuUji i € 3BMuaiiHolo peknapauieto. [po gito KoHcTuTyuii MoXxHa rosopuTh B
neox acnektax. [lo-nepuue, B acnexTi 10pUaUYHOI CHiK ii NONOXEHb | MOXIMBOCTI iX
6e3nocepequoro 30CTOCYBOHHS. [NonoxeHHs cTaTTi 8 KOHCTMTyLI,i'I' VKpoTHM o800
NPSMOT 4ii i HOPM, KOIMCb PEBOMIOLiIMHI, 30PA3 CIPUIMMAIOTBECA K 3BMYHI, XO4a Agane-
KO He 30BXOM 30CTOCOBYIOTHCH; Y LbOMY MnaHi 36epirae akTyansHicTs [locTtaHosa
Mnenymy Bepxosroro Cyay Ykpainu «[1po sactocysanHs KoHctutyuii Ykpainu npm
3niicHeHHi npasocyaasy sig 1 Bepechs 1996 poky. [Mo-apyre, ais KoHctuTyuii posrns-
OQETLCS B ACNEKTI BUKOHAHHS ii MONoxeHb. Hackinbkm BAXIMBMM € ACNEKT NPAKTUYHO-
rO BUKOHOHHS KOHCTUTYLLIMHMX MPUIMCIB CBIAYMTL TOM GAKT, WO 30 HASBHOCTI MAMXe
OLHAKOBMX BA30BMX KOHCTUTYLIMHKMX MOSIOXEHb HABITb €BPOMENCHKI KPATHM MAIOTb
PI3HY AKICTb CYCMiILHOTO XMUTTA NOAIGHO 10 TOTO, AK 3A YHIBEPCANbHUX NPABMIT AOPOX-
HBOrO PYXY B LUMX KPATHOX Pi3HA CUTyaLis HO JOPOrax.

Ho unHHMkiB nocsraHHs Ha KoHCTMTYLiI0, WO HiBemoloTs i LiHHICTb, fonosigay
BifiHiC HesacTocyBaHHa KoHcTuTyuii Ykpainm y BMNAmKax, KoM BOHA Mae ByTh 3acTo-
COBQHQ; HEBMKOHAHHS Ti BUMOT ab0 Mpsame iIrHopyBaHHS ii MPUNKCiB; HeedeKTUBHUI
MEXQHI3M 30XUCTY (B TOMy Ynchi He3abesneyeHHs BianoBiaanbHOCTI 3a MOPYLLEHHS);
KOPMIyBAHHS i 3MICTY 3BMYAMHUMM 3AKOHAMM, L0 NOPOIKYE NPOBNemMy «HenpaBoBo-
O 30KOHY»; HEHANEXHE NPAKTUUYHE TnymadeHHs KoHcTuTywil.

Y cycninbHii cinomocTi, 3a3Hauns M. MenbHuk, yKOPIHUNQACH HU3KA TOTiIYHMX MOMM-
MOK HQ KWTANT TOro, wo HopMa KoHCTUTYLIT, SKa HE BMKOHYETLCA, € HELOCKOHANOIO,
a60 Hopma KOHCTUTYLIT € HEAOCKOHANOK TOMY, WO He BUKOHYETbCs. BignosigHo Kow-
CTUTYLiA, LLIO HE BUKOHYETLCS, € HELOCKOHANOK | MaE ByTH 3miHeHa. HepockoranicTio
unHHoro OCHOBHOrO 30KOHY, MOro 3ACTAPINICTIO, BUYEPMNAHHAM HUM CBOFO MOTEH-
Liasy TOWLO YACTO MOSICHIOIOTLCA OCHOBHI HUHILWHI Npobnemu YKpaiHu i HEOOXIAHICTb
KOHCTUTYLiMHOT pedopmu. OAHAK TOKI BUCHOBKM HE MAIOTb HONEXHOTO OBIPYHTYBAH-
Ha. Ake i B YKpQiHi, i HO MiXXHOPOAHOMY piBHI TeKCT il KOHCTUTYLIT BUBHOHO Cy4aCHKM
OcHOBHUM 3AKOHOM, SIKMI HOLAE JOCTATHBLO MPABOBKX MOXIIMBOCTEN 119 MPOrPeCHB-
HOTo PO3BUTKY Aepxasu. Kpim TOro, ouesmaHo, Wo Kmo4osi Npobiemn HaWOoi KpaiHm
obymoBneHi 308CiM He HepgockoHanicTio KoHcTUTyii umn BuuepnaHHam i pecypcy, Ha-
BNAKKM — noTeHuian 4nHHoi KOHCTMTYLIT 3HOYHOIO MipOto He peanisoBaHo, ii nporpe-
CMBHI 3acagy Ta igei 36epiI'OIOTb cBOE 3HayYeHHs. [loniTnuHa peanbHicTs, wonpaeaa,
3MIHIOETbCS, HE Y3rogkytounch 3 KOHCTUTYLIEID, ane e NOSCHIOETLCS HE 3ACTAPINICTIO
KoHctutyuii, a TMMm, wo ii nonoxenHs (sk, go peui, i piwenHa Konctutyuinnoro Cyay
YKpQiHu) He BCiX BNALITOBYIOTb — CAME 4Yepes Le iX BBAXAKTb «MPABMIbHUMMUY aBO
KHEMPABUIbHUMMY. TOMy HO CydacHOMy eTani ob’ekTueHOI NoTpebu y noBHOMAC-
WTABHIN KOHCTUTYLINHIA pedopmi (To6TO nigrotosui i npuitHaTTI HoBOT KoHCTUTYWIT) He-
Ma€. TakMi BUCHOBOK NIATBEPOXYETHCSH M OUIHKAMM rPOMAasH YKPQiHM — 30 AOHUMM
nocnigxerb Llentpy Pasymkosa nuwe HenosHi 5 BincoTkis rpoMasiH BBAXAKOTh Npu-
YMHOIO COUIaNbHKUX Herapasaie B Ykpaini Hegoniku i KoHcTmTywii.
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Ha nymky ponosigaua, He KoHcTHTYLiO NOTRIBHO ONycKaTH 0 PEanbHOCTI, a pe-
QnbHICTb MIAHIMATK 0O ii PIBHS. 3HMKEHHA KOHCTUTYLIMHOTO PEryiioBAHHS O Peasb-
HOrO CTAHY CMPAB Y AEPXABI MOXE MATH HEeraTusHi Hacrigkm. Pedopma — He naHa-
ues, BOHQ He AA€ OBTOMATUYHO CyCMifbHO-NMO3UTUBHUX PE3YSbTATIB (HEWOAABHS Cy-
nosa pedopma ue 3acsiguye). Lle He osHauae, wo sminm no KoHctutyuii 308cim He
NOTPIOHI, OAHOK AnA TAKMX 3MiH NOTPIOGHI peanbHa OBYMOBAEHICTb, OPUAMYHA
OBrPYHTOBQHICTb, YiTKi CyCMifibHi OPIEHTUPU, KOHKPETHE PO3YMIHHS TOTO, ke MOoJo-
xeHHs KoHcTuTyuii He aji€ um gie He Tak, aK n0Tpi6Ho, i yoMmy. lHaKLLIEe 3aNULaETLCS BE-
NVUKUIM PU3KK TOTO, LLLO MPOLLEC KOHCTUTYLLIMHMX 3MiH BUSBUTLCA NMOMITUYHO KOH'POHKTyp-
HuM. [lo peui, sHayHa kinbkicTb rpoMmaasHm Ykpaitm (I‘IOHOJJ, 40 Bi,EI,COTKiB), 30 AAHUMM
COLONOTNYHNUX JOCAIAXEHb, CKEMNTUYHO OLHIOE CYCMiflbHY OPIEHTOBAHICTb PO3NOYATO-
ro npouecy pedpopmysanHs Konctutyuii Ykpainu, BBOXAKOYM, WO BAOAG POBUTHL
pedopmy «rig ceber. Ha aymky M. MenbHuka, ans yHukHeHHs 3akpinnerHs B Konctu-
Tyuii cy6’€KTUBHUX UM NAPTIMHUX IHTEPECiB AoUINbHO Byno 6 nepeabaymTi, Wo ii KOH-
CTUTYLIMHI HOBENW HADYBAKOTL YMHHOCTI Yepes n'aTb um Binblie pokis — Tomi byne
Ginblue 06’ekTUBHOCTI, Byne PO3yMiHHS, WO 3MiHU PObRATLCS He ana cebe.

Pesiomytoun, M. MenbHuK HAronocus, O HA CbOrOAHI KOHCTUTYUIMHA pedopma
He € NepLIOYEeProBMM CyCniNbHUM 30BOAHHAM, OAHOK BHECEHHS PO3YMHMUX 3MiH [0 Hel
€ MOXJIMBMM MOPAL, i3 BTINIEHHAM NPAKTUYHMX 3AXOMiB WOAO 306€3MneyeHHs 1eMOKPa-
TMYHOTO CNOCcoby GOPMYBAHHS BAAAM TA NPUHUMMIB i1 4iANbHOCTI, 30IMCHEHHS fepXaB-
HOI NOMITUKM B EKOHOMIL Ta couianbHii chepi, YTBEPAXEHHS NMPUHLMITY BEPXOBEHCT-
BA MPOBA i HE3QNEexHOro cyay, 3abesnedyeHHs BIANOBIAANBHOCTI 3a CBOI Aii ycix
cyb’exTiB, y TOMy uncni cyb’extis Bnaam, signosinHo o Koncturyuii. Lle i 6yne ninteep-
IXEHHAM CycrinbHOi NpaBoBoi uiHHOCTI OCHOBHOTO 3AKOHY, KA MOSMSIrAE HAOCAMNE-
pen y ToMy, Wob BiH AisB.

Temi CymoOBOTO 3QXMCTY KOHCTUTYLIMHMX LIHHOCTEM 6yno NPMUCBAYEHO LONOBIAb
sacrynruka lonosu Konctutyuivinoro Cyay YkpaiHu, BOKTOPQ OPUAMYHMX HAYK,
npogecopa IO. bayniHa. He € TaemHuueto, 3a3HAUMB BiH, LLIO CyCnifibCTBO YEKAE Bif
KOHCTUTYLIMHUX CYLIB Y4iTKMX BIAMNOBIAEN HQ MUTAHHS, SK i WO pO6l/ITl/I BiZNOBIOHO OO
Hopm KoHcTuTyuii. Akuio cyn Takux Bignosinen He AA€, BBAXAETLCS, O BiH MPALOE HE
Tak, sk nosuHeH. OaHak npu LbOMy He BepeTbes [0 yearu Te, Wwo KoHCTUTYLiA 9K akT
HOMBMLLIOT IOPUAMYHOT CunM B BAraThbox BUMNAOKOX HE GOpMynioe BesnocepenHi
IMNEPATUBHI MPUMUCK, O YACTILLE BCTAHOBIIKOE HOPMMU-MPUHLMNMK, sKi NOTPebyioTh
CneuianbHOro i CKNagHoro TnymadeHHs. Lle € o3Hakolo He nule KOHCTUTYUM.
€BPONENCHKA KOHBEHLIs NPO 30XMCT MPAB JIHOAMHM | OCHOBOMOJSOXHMX CBOHOM
(mani — KoHBeHLis) TAKOX MICTUTb 4MMANO HOPM-MPUHMULIEB, AKi MOXHQ PO3YMITU NO-
PI3HOMY | HO OCHOBI OAHUX | TMX COMMX HOPMYI PO3B A3YBATH PI3HI XKMUTTEBI CUTYALLT.

Binomi, 3aysaxwms tO. BayniH, 4B OCHOBHMX MigXOoaM 4O OLiHKM KOHCTUTYLIMHUX
uiHHoCTel. [pUXMIABHUKM NEPLIOTO BBAXAIOTL, WO HA CYAOBI PILUIEHHS BRAMBAKOTH
OHOBJEHI UHHOCTI CYyCnifibCTBA, fKi 3MiHMNMCS 3 yacy BmaanHa KonctuTyuii, a Takox
OCOBUCTICHI LiHHOCTI cyaais. 3rigHO 3 IHWKMM MiAXOAOM Cyl 30BXAM MAE KePYBATUCS
TEKCTOM T ifesmu asTopis KOHCTUTYLIT, TOMY HE MOXE iICHYBATM TAKOTO TIYMAYEHHS
KoHncrutyuii, sikoro ii astopwm He nepeabauanu 6. [JoTpumytoumncs nepworo nornsay,
NOrYHO BM3HATKU MIMHHICTL NPAKTMKKM TnymaueHHs KoHcTutyuii pasom 3i 3miHoo
cycninbHux uiHHocTen. O6cToouM ApYrUi Niaxia, Cnig PO3yMITM KOHCTUTYLIAHI
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LIHHOCTI BIANOBIAHO [0 iX BYKBANBHOMO TEKCTY TA HAABHMX ICTOPUYHKMX MATEPIANIB NPO
304yMM MOro aBTOpiB. Ane HABITb NepLunit niaxig He nepe,u60qoe LOBIMbHUX 3MiH Y
TNyMayeHHi YHHOT KoHCTUTYLi.

Tesy npo o6epexHiCTb T NOCTYMNOBICTb 3MIH Y PO3YMIHHI 6HA30BMX NPABOBMX HOPM
i MPUHLMMIB BIANOBIAHO A0 OBCTABMH KOHKPETHUX CMPAB, MPO MOXIUBUIA KOHMIIKT
30XULLEHMX MPABOM LIHHOCTEM, KWK MPWU LbOMY MOXE BMHMKHYTM, LOMOBIAAY
NPOIMNOCTPYBAB  Aekinbkoma npuknagamu 3 npaktmkn PenepansHoro KoHctuty-
uitHoro Cyay Himeuunnn Ta €sponeicbkoro cymy 3 Npas MoamHu (3okpema, cnpasu
«Kocrantn Mapkin npotn Pocii» (2012), «Jlaytci npotu Iranii» (2010). Ha mymky
tO. bayniHa, 303HQYeHi NPUKNOAM [O3BOMSIOTH CTBEPAXYBATU, LLO PillEHHS
Konctutyuinnoro Cyay YkpaiHm TOKOX 0BYMOBIIIOIOTHCA KOHKPETHUMM 0BCTABUHAMM
CMPABM | MOXYTb B OKPEMMX BMMOAKAX BM3HQUATM NIULLE 3AranbHi NPMHUMMK (a He
XOPCTKi IMNEepPATUBM) Li YY4OCHMKIB BIAMNOBIAHWUX MNPABOBIAHOCHH; MPU LLOMY
KOHCTUTYUIMHI CNPABKM, HO MEpLUMi nornsg, NOAibHI, MOXyTb BMPILYBATUCS MO-
PIZHOMY 3 OMAY HA X KOHKPETHI 0COBNMBOCTI.

Yactuny ponosigi O. BayniH npucesTMB QKTYaNbHOMY MUTAHHIO COLQMBHUX MPOB
K KOHCTUTYLIIMHOI LIHHOCTI Ta iX KOHCTUTYLiIMHO-NPABOBOMY 30xMCTy. Bin Harapas,
30KpemMa, nNpo rocTpi amckycii, nos’asani 3i crtatreto 22 KoHctutyuii Ykpainm wopo
obcary npas noanHu. Hapasi He € TaeMHMUEIO, WO AePXABA MAE K YCNAAKOBAHI, TOK
i HELLLOAABHO 3AKPINAEHi CouianbHi 3060B’930HHS, Ki BOHO HE MOXE NiATPMMATH 610-
IXETHUMM PECYPCaMM (e He nuie ykpaiHcbka npobnema). MpupoaHo, wo us cyne-
PEYHICTb CMPUYMHIOE YMCNEHHI CYLOBI MO30BM i 3BEPHEHHA A0 KOHCTUTYLIMHMX TA
MDKHOPOAHUX CyAiB. [OCTPOTA UbOrO MUTAHHS 3YMOBIIOE OBEPEXHUN, CTPUMAHMIA
nigxia no moro eupiwenHs. Tak, CtpacOypsbkuit Cya, HABIT BU3HAKOYM GAKT NOPY-
LEHHS COLianbHKUX NPAB sk nopyLleHHs KoHBeHLUIi, NigKpecnioe KOHKPETHWMMI, Ka3yans-
HWIM XQPAKTEP CBOTO PiLLEHHs i 3a3HAYAE, LLO 30 YMOBM PO3YMHOTO TA NPOMNOPLiMHO-
rO CKOPOYEHHS COLQbHUX BMMIAT Ue PileHHs Morno 6 6yTh iHwmm (Piwenns sig
12 xoetHa 2004 poky y cnpasi «K'apran AcmyHaccoH npotu lcnangiiv).

HaamipHa pagnkanbHiCTb NO3uLi LWOAO HEMPMITYCTUMOCTI 3MEHLLEHb COLLANbHUX
BMMNAT MOXE MaTH Hacnigkom 3abopory Konctutyuitnomy Cyay posrnagatv nogibHi
CNPABM A0 AOCATHEHHS MEBHOIO PiBHA 30ANAHCOBAHOCTI BroaxeTy, 9k Le Bigbynocs
HELOAABHO B YroplwuHi. 3BMYAMHO, OBMEXYBATH KOMMETEHLIO OPraHy KOHCTU-
TYLiMHOT IOPUCAMKLIT HENPMMYCTUMO, OLHAK | COM BiH HE MOBMHEH 30MMUKATUCS B KIOPK-
OMUHOMY BAKYYMI», BISIDBAHOMY Bif, COLANbHUX peanii. Y LbOMy KOHTEKCTI 1OMNOBiaay
3a3Hauus, wo piwerHio KonctutyuiiHoro Cyany Ykpaivu wono MoXamMBOCTi CKOPO-
YEHHSs! COLIQbHMX BUMIAT NepesyBand BENMYe3Ha aHanitmiHa poboTa, ska gosena,
WO TUMOBOKO MO3MLIEID CXIAHOEBPOMENCHKMX KOHCTUTYLIMHUX CyAiB 6Yn0 BU3HAHHS
KOHCTUTYLIMHUM TMMYOCOBOTO OBMEXEHHS COLLIANbHMX BUTPAT AEPXKABU Y BUHATKOBIM
CUTYaLT 3 HOCTYNHOK KOMMNEHCALIEID BUMYLLEHNUX BIHAHCOBMUX BTPAT Y MANDYTHHOMY.

3 omagy HA Te, WO PiLlLEeHHS IHO3EMHMX KOHCTUTYLIMHUX CYAiB WOAO CUTYALiH, KO-
nn CTaH AepXasHux GIHAHCIB HE [O3BONAE Hi KOMMEHCYBATM 3MEHLLIEHHS, Hi B3Arani
NOBEPHYTUCb [O HEODAYMAHO MNPWIHATMX HO cebe AepXaBOK COUIAnbHUX 30-
6oB’A30aHb, BiACYTHI, gonosigay nigTpumas nosuuito [onosu Konctutyuininoro Cyay
Pociitcekoi Penepauii B. 3opbkiHa wWoao HEOOXIAHOCTI 4OTPUMAHHA BANAHCY MiX
KPUHKOBUMMY LIHHOCTIMM MPMBATHOI BAACHOCTI i EKOHOMIYHOI cBObOAM TA LiHHOCTS-
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MW COUIQNbHOT CNPABEANMBOCTI AK OPIEHTMPY ANst KOHCTUTYLIMHOIT tocTuuii. BoHa mae
30XMCTUTU, HACAMNEPEN[, COLIaNbHO-EKOHOMIYHI MPOBA MPOLUAPKIB HACENEHHS,
BILPI3AHMX Bif, NPOLECiB NPMBATU3ALIT 3AranbHOAEPXKABHOI CNAALLMHM, OAHAK 3AXMUC-
TUTU HE Yepes AepPXaBHY BNArogifHICTb, a Yepes PeanisaLiio CoLianbHOI 4ePXABOIO
cBoro 060B'a3Ky 306€3MedyBaTH LIMSXOM BIAMOBIAHWUX KOMMNEHCALUIMHUX MEXQHI3MIB
HOMCNAOKIWMM YNIEHOM CyCnifbCTBA PIBHICTb CTAPTOBUX MOXIMBOCTEN Yy peanisauii
HUMWM OCHOBHUX MPAB Ta CBOHOA,.

Ins npuHumnosoro NOM AKLUEHHS L€l CKNAgHOI npo6neMM, HO AYMKY JOMOBIAAYQ,
KOHCTMTyLI,iﬂ MQE OOTU FTPOMAAAHOM YiTKY BIANOBIAb HA MUTAHHS NPO obcar Ta c|>iHOH-
COBI CKNAAOBI peanizauii GyHAAMEHTANbHUX NPAB (TAKMX, 9K NeHCiiMHEe 3a6e3nedyeHHs,
XWUTIO, OCBITA TOLLO) HQ OCHOBI, 30KPEMA, MOy 3rafiaHMX MPAB HA MOBHICTIO FAPAH-
TOBAHI (TOBTO rapaAHTOBAHI 30 ByAb-AKMX YMOB) i TAKI, WO 306€3MedyioTbCs 3aNeXHO
Bin NOTOYHOT diHaHCOBOI cuTyauii. Moxnueo, Taka signosigs Oyne AOHA HO OCHOBI
koHUenuji «6e3yMOBHOrO OCHOBHOIO [JOXOMly», KA AKTMBHO AMCKYTYETbCA HAPA3i B
PO3BMHYTUX KPATHOX i 3rQHO 3 SKOK AEepPXABA 3MIMCHIOE KOXHOMY rPOMAASHUHOBI
NEBHI BWMMIATM [/ 30[40BOJIEHHS €NeMeHTapHuMx notpeb 3apaam 3abesnedeHHs
COLIanbEHOrO MUPY, 3an0BiraHHs MOACHKIN ferpapauii Ta 3pOCTAHHIO 3N0YUHHOCTI;
PEryNOBAHHS iHLLMX KOHCTUTYLLIMHUX COLIANBHUX MPAB € MOXIAHUM Bif BUPILLEHHS LbO-
rO OCHOBHOTO MUTAHHS.

tO. baynin Takox 3a3HAYMB, WO Mig 4OC POBOTU 3 YAOCKOHANEHHS YKPATHCLKOT
Konctutyuii gouinsHo nepenbaunti 3akpinneHHs 8 il TEKCTi TPbOX 6A30BMX 3ArasnbHO-
BM3HAHMUX MPUHLMNIB NPABOBOrO PErytoBAHHA — MPOMNOPLMHICTb, CyBCUaIApHICTb,
30KOHHI OYiKYBAHHS, fKi MEBHOIO MIPOIO BXE 3AdiKCOBAHO Y BITYM3HAHOMY 30KOHO-
OOBCTBI.

OcHoBHI LOMOBIAI 3yMOBMIIM XBABY [AMCKYCIO M YMCIEHHI 3QMUTAHHS [0 AONO-
Bimayie. Y BiANoBiasx, 30KPEMA, NPOMYHANM LYMKU NPO MOXIMBE 3AMNPOBAMKEHHS Y
Konctutyuinomy Cyai Ykpainu npakTki gocnigpxeHHs GbakTniHux oB6CTaBuH B OKpe-
MMX KaTeropiax cnpas (MogibHO A0 NPAKTUKM KOHCTUTYLIMHMX CYOiB PO3BUHYTMX
KpaiH); npo Te, wo gons piweHb Konctutyuitnoro Cyay Ykpainm nicns 3MiHu KOHCTH-
TYLIMHWUX HOPM, HQ SKMX BOHK 6Aa3yBANMCs, MOxXe ByTH PI3HOIO: PILLEHHS!, <MPUB A3AHI»
10 BYKBANbHUX GOPMYITIOBAHB | KOHKPETHMX OBCTABUH, CTOHYTb HAAOAHHAM iCTOPIT, a
PiLLUEHHS, MOB'A3AHI 3 MEBHUMMU MPUHUMIAMM | TAKI, WO CAMI MICTATb MPUHLMMIOBI BM3-
HOYEHHs, 30ePexyTb CBOE 3HAYEHHS K YUHHI QKTH; MPO T€, LLO LiHHOCTI KOHCTUTYLT €,
3 0fHOTO BOKY, YHIBEPCANbHUMM, OCKITbkM Byfib-aKa KOHCTUTYLIA K TAKA MOBUHHA
BMKOHYBATM MPUTAMAHHI T dyHKUIT, 3 iHWOro GokKy, aKCIoNoriyHa XapakTepUCTUKA
KOXHOI KOHCTUTYLii — YHIKANbHA 3 OrAAAY HA Te, WO BOHA NPUUMOETbCA B KOHKPETHIN
LEPXABI, B KOHKPETHMUX YMOBOX | 3 KOHKPETHOIO METOIO.

Hani yyacHukM 3aCigaHHs KPYrioro CTony Npe3eHTyBANM HU3KY NOBIAOMIEHb SIK Te-
OPETUKO-METOONONYHOrO, TAK | NPOBNEMHO-MPAKTUYHOTO XAPAKTEPY.

Y cBoemy suctyni cyaas KoHctutyuivinoro Cyay Ykpainu y BigcTasui, JOKTOP tOpu-
anyHnx Hayk, npogecop M. Koctmuskmii, 3oxkpema, 3asHaume, wo Konctutyuis Yk-
PAiHM — QKT YCTAHOBYOI BAAAM, WO 3A¢iKCYBAB CYCMinbHUM JOrOBIP, HA MiACTABI 9KO-
ro Oit0Tb TPM TifIKK BAAAM, B TOMY YMCITi 30KOHOAABYA, WO NPUMMae 3akoHK. KoHcTu-
Tyuif € 0COBAMBOIO LIHHICTIO, OCKiNbKM 3ACBIAYYE BIAMNOBIAHWMA PiBEHb KYNbTYPHOIO
PO3BUTKY HOPOAY, KPIM TOr0, — Pi3HOACMEKTHOIO, CUCTEMHOIO LiHHICTIO, OCKINbKM MAE
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NPUHLMNOBE 3HAYEHHA ANS BNOPALKYBAHHS NMPABOBOrO, MOAITMYHOTO, EKOHOMIYHOTO
XWUTTH KPQAiHM, CYCninbHOT iL€ONOrii i NCMXONOTii, PO3BMTKY MOACLKOrO CBITOrMagy TO-
wo. OKpeMOIO LiHHICHOKO XOPAKTEPUCTUKOIO KOHCTUTYLIT € T€, LLIO BOHA € pe3ysbTa-
TOM MOMNITUYHOTO KOMMNPOMICY, NONITUYHUX LOMOBIIEHOCTEM, | CTOPOHM LUMX LOMOBIE-
HOCTEM MalOTb AOTPUMYBATHCH X Y NPOLEC Aii BXe NpuitHaTol KoHcTuTywii. Lilo Tesy
M. Koctuubkuit npoinoctpysae Ha npuknagi npuitHatta y 1996 poui i noganswoi
peaniszauii Konctutyuii Ykpainm. Bin 3ragas Takox npo cycninbHi cynepeyHocTi, oby-
MOBIEHI HEONIBEPAbHUM XAPAKTEPOM YMHHOI yKpaiHCbKoT KoHCTUTYLIT, 3ayBakme-
WK, WO BIOKPUTA Heto cBOHOAA PO3BUTKY PUHKOBMX BIAHOCUH CMPUUMHSIE KOHKY-
PEHLIIO 3AKOHIB PUHKY | TUX 30KOHOAABYMX CKTIB, sIKi CTOATb HO 30BAAI IX Aii (Wo, no
peui, xapaktepHo He nuwwe ans Ykpainm). Came Tomy HeobxigHo € nogansiua pobo-
Ta 3 ynockoHaneHHs KoHcTuTyuii, ska 0aHOK HE NOBUMHHA 6yTV1 nocniwHoto i abcT-
PAKTHO-CMEeKynsTMBHOW. byap-aka, xou HaiMmeHwa 3miHa go KoHctutyuii, mae ByTu
no6yLOBAHA BUKIKOYHO HO OCHOBI YITKMX EKCNEPTHMX TA MPOTrHO3HMX BUCHOBKIB.

Cyans Kowncruryuisivoro Cyay Ykpainm, kaHauaat topuamndHmx Hayk M. Tyastasi
NPOGHANI3YBAB IHCTUTYT KOHCTUTYLIMHOI CKAPrK B ACMEKTI LiHHICHOrO migxoay A0 po-
3yminHa Koncturyuii. MigTpumytoum aymky npo 6aratoacnekTHmMin XapakTep LiHHOCTI
KoHcTutyuii, it pis3HOMAHITHWUI BNAKB HA MIOAMHY, IPOMAASHCHKE CYCrinbCTBO, MOrO OK-
PEMI IHCTUTYTH, NPABOBY CMCTEMY TA AEPXABY, ABTOP 303HAYMB, LLO B CYYACHIK LEMO-
KPATHUHIM NPaBOBIM AepxaBi LiHHICTE KOHCTUTYLIT BUABNSETLCS, HOCAMMNEPER, Y TOMY,
WO BOHQA, NO-MEPLUIE, 3AKPIMIOE | TAPAHTYE OCHOBOMONOXHI MPABA | CBOBOAM NMioan-
HM | (POMAAAHWHA, NO-APYyre, BCTAHOBMOE AEMOKPATUYHUIA AePXXABHO-NPABOBUI Pe-
XXMM Y KPQiHi, NO-TPETE, € HEBI EMHOIO YMOBOKO BM3HAHHS TA fii BEPXOBEHCTBA NPA-
BA y Aepxasi. [1prpoaHO, WO NoaanbLIMIA PO3BUTOK CYHOCHOTO KOHCTUTYLIOHANI3MY
NoB’3aHUIM 3 PO3BYAOBOIO IHCTUTYTIB | MEXAHI3MIB, WO 3a6e3nedyBany 6 30XMCT Oc-
HOBOMONOXHUX NPAB MIOAMHM | HEOMNYLLEHHA HEBUNPABAAHOIO 3BYXEHHs ix obcary i
amicty. OaHUM 3 HAMBINbLL BIEBUX TAKMX IHCTUTYTIB € KOHCTUTYLIMHA CKAPra, AKa f03-
BONSE BI3UUHUM TA IOPUAMYHUM OCOBAM BesnocepenHbO 3BEPTATUCS 4O OPTraHy KOH-
CTUTYLIMHOT IOPUCAMKLIT 3 MUTAHb KOHCTUTYLLIMHOCTI 3QKOHIB TA iHLUMX NPOBOBMX AKTIB,
Nepesipka KOHCTUTYLIMHOCTI AKmMX HanexmTb 0o opucamkuii KonctutyuiiHoro Cyay.

3rapaBLUM Y AEKINBKOX CNOBAX MPO €BOMOLIO HUHI YUHHOTO B YKPAIHI iHCTUTYTY
KOHCTUTYLIMHOTO 3BepHeHHs Ta Horo giesicTb (y 2010 poui cim pilueHb — TPeTUHA Bif
YCiX NPUIAHATAX TOrO POKY — BYI0 yXBANEHO Y MOPSAKY PO3MISAY KOHCTUTYLIMHMX
3sepHeHb, y 2011 poui — aes’sTb pilueHb, Maike NONOBMHA Bif KinbkocTi pileHb KoH-
ctutyuinHoro Cyay Ykpainm Toro poky),

M. TynbTak BUCNOBKMBCS 30 BNPOBAMKEHHSA KOHCTUTYLIMHOI CKAPru, OCKIifIbkM BOHA
OLHOYACHO € IHCTUTYTOM 306e3neyeHHs NMPABO3AXMCTY, 3MILHEHHS AEMOKPATIl i
CTBEPLKEHHS BEPXOBEHCTBA MPABA B AEPXKABI. IHCTUTYT KOHCTUTYLIMHOT ckapru, Ha
MOr0 yMKY, MILHOCUTH MEXAHI3M 3aXWMCTY MNPAB MHOAMHM HO HOWBWMLLMI Liabenb,
306€e3neuyoun AOTPUMAHHS NMPaB i CBOOOA Mpu yxBANEHHi Ta peanisauii HanbinbLw
3HAYYLLMX NPABOBKX AKTIB Y AEPXABI, 3POCTAHHSA AKTMBHOCTI TPOMOASAH Y iX NpoTUaii
AEPXABHINM CBABOSI YM HEAOANLCTBY, 3MILHEHHS MExaHiaMy npamoi aii Hopm Kowcrtu-
Tyuii (amke 3axmMCT NPaB rapaHTYeTbCS GE3NOCepPenHbO HA MIACTABI KOHCTUTYLIMHMX
HOPM 30 HASBHOCTI 3QKOHY, L0 LMM HOPMOM CynepeunTb). 3a BiCyTHOCTI TAKOro
IHCTUTYTY 0COBA B CYHACHMX YMOBAX, KOMM [li€ MPE3YMMLIs KOHCTUTYLIIMHOCTI 3AKOHY,
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3MYLLEHA YEKATU KOHCTUTYLIMHOTO MOAQHHS Bif MOBHOBAXHOro cyb’ekta abo ntw
«OBXIGHUMM LUASXAMMY i 3septatncs o KoHctutyuiriHoro Cyny 3 KOHCTUTYLIMHUM
3BEPHEHHAM MPO BM3HAHHA 3AKOHY HEKOHCTUTYLLIMHUM HA migctasi ctatti 95 3akoHy
Ykpainm «Mpo Konctutyuinhmin Cyn Ykpainu» 4m CNOm@iBATUCH HA 30XMCT 3 GOKy
MiXHQPOLHMX CYLOBUX YCTAHOB. [TpaKTUYHY HEMOXIIMBICTb 3AXMCTUTHU 30 TAKMX YMOB
KOHCTUTYLiMHE NpaBo rpomagaHmHa M. [ynbTai npoinocTpyBaB HA NPUKNAL NOCTa-
Hoeu Kabinety Minictpis Ykpainu sig 10 nuctonaga 1999 p. Ne 2066, skoto sateep-
IKEHO Nepenik penirinHx OPraxi3auii, BIDOBYEHHS GKMX HE JOMYCKAE KOPUCTYBAHHS
36poeio.

OujHIoI4YM POMb  KOHCTUTYLIMHOT CKAPTM Y 3MILHEHHI AEeMOKPATUYHUX 30Caf
cycninbetea, M. [ynbTai KOHCTATYBAB, WO BOHA CTUMYITIOE 3AIMCHEHHS YCiIX OCHOBHMX
byHKUi AeMoKpaTii (YyCTOHOBYOT, ONTUMI3ALIT AEPXABHUX PilEHb, CMPUSHHS BMKO-
HOHHIO MPUMHATUX PilLEHb, OXOPOHHOI TOLLO), OAHAK OCHOBHQ Ti POJb BUABNSETLCA Mif
yac peanisauii KOHTPONLHOT dyHKLiT AemokparTii. [Mpu LbOMy BiH NOroamMBCs i3 3aCTeE-
PEXEHHAM HiMeubkoro dinocoda npasa P. Anekci, 30 9KMM «i 4EMOKPATUUHOMY 3Q-
KOHOLOBLIO HE MOXHA LOBIpaTH Heobmexero». KonctutyuiHy ckapry M. Tynstai
BBAXAE MPUMHATHOIO [/1s 3AQCTOCYBAHHS B YKPQiHi GOPMOIO HACTYMHOrO (IO MaE
micue micns HOBPAHHA NPABOBMM OKTOM YUMHHOCTI) | KOHKPETHOTO (KOHKPETHMIt BMNA-
[OK MOPYyLWeHHs NpaBa Cyb'ekTa y 38'93Ky 3 BMOAHHAM | 3QCTOCYBAHHSM MEBHOTO
NPABOBOrO AKTA) KOHCTUTYLIMHOTO KOHTPOMIO, HACMIAKM AKOTO, OAHAK, MOLLMPIOOTHCA
HE NWLLE HA 308BHUKA, O M HA HEBM3HAYEHE KONO Cyb’ekTiB. [OBOPAUM X NPO KOHCTH-
TYLiMHY CKAPry fK YMHHMK MOCMIEHHSA Aii BEPXOBEHCTBA MPABA, BiH 3AYBOXMB, LLO
KOHCTUTYLiMHE OCKAPXEHHS [ONOMOXE Peani3yBaTi, HACAMNEPES, MATepianbHUM
ACMNEKT BEPXOBEHCTBA MPABA — BTIIEHHSA Y HOPMAX MOTOYHOTO 30KOHOAABCTBA CTAH-
AQPTIB OCHOBOMOMOXHUX NPAB | CBOHOS NIOAUHM | FPOMAAAHUHA, 3aKpinneHnx y KoH-
cTmTYLiT YKPATHM TA MDKHAPOAHO-NPABOBMX AKTAX.

Cyans Koncruryuisinoro Cyay Ykpainm, kanauaat opuanynmnx Hayk M. Mapkyw
3BEPHYNA YBArY NPUCYTHIX HA TAKE BAXKIMBE, HA ii NOMAL, MUTAHHS, K PO3BUTOK B YK-
paiHi NonepeaHbOro KOHCTUTYLIMHOIO KOHTpoN. BoHa 3a3HauMNa, WO HUHI aKTYAsb-
HUM € 30KOHOAOBYE YTOYHEHHS Mex noBHoBaxeHb Konctutyuithoro Cyay Ykpainu
CTOCOBHO KOHCTUTYLIMHOTO KOHTPOIO, 30KPEMA B ACMEKTI BHECEHHS 3MiH 0 KoHCTH-
Tyuii YKPQiHM OpraqivHMMmM 30KkOHAMM 30 CNELIANbHOK NPOLEAYPOIO, nepeabadeHon
it posainom XIII. TMigkpecnumsLum topuamyHy crneumdiky Umx 3aKOHIB (BOHM 0BCYroByOTh
KoHctutyuito sk 6030BMI 30KOH; MOB'A3QHI 3 HEIO 3MICTOBHO Ta KOHLENTYQNbHO;
cs sk 3aCi6 koperysaHHs OCHOBHOrO 3aKOHY 3 METOKO MOro AETAni3aLii, KOHKPEeTH-
30LLii, yCyHEHHS NPABOBMX NPOTAIMH, KOMI3il TOLWO; BUYEPNYIOTh CBOIKO IO 3 HADYTTAM
YMHHOCTI; BHECEHI HMMM 3MIHU CTQIOTb YACTUHOKO KOHCTUTYLiIMHOrO TekcTy), M. Mapkyuu
NOSICHMIQ AKTYQSIbHICTb MOPYLLIEHOTO HEO NUTAHHS HA Npuknagi 3akoHy Ykpainu «[1po
BHeceHHs 3miH 0o Konctutyuii Ykpainmy sin 8 rpyars 2004 poky Ne 2222-1V (nani —
3akoH Ne 2222), wio i gotenep B YkpaiHi OLHIOETLCSA MNO-PI3HOMY. 30 OfIHUMM OLIHKA-
MM, Ui 3MiHM BYM BHECEHI 3 MOPYLLEHHAM KOHCTUTYLIMHOT NpOoUeaypy i CNpoBOKYBASM
NONITUUHY KPK3Y, YCYHYTH SIKY MOXHA OYO TifbKM Yepes KOHCTUTYUIMHUIA KOHTPOSb, 30
IHLLIMMM — 3MIHW HOBYM YMHHOCTI | cTanm nonoxeHHsmm Konctutyuii Ykpainu, wo yHe-
MOXJIIMBITIOE KOHCTUTYLMHUIA KOHTPOSb (Hopmu KoHcTuTyuii He € oro o6’ ektom).
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M. MapkyLu BBaxae, Wwo noTpibHo yTouHUTH nosHoBaxeHHs KonctuTyuiiHoro Cy-
oy YKpaiHu Wwomfo 3AIMCHEHHS HWMM SK MOMEepPenHbOro, TAK i HACTYMHOTO KOHCTH-
TYLIMHOrO KOHTPOMO npwu BHeceHH 3miH go KoHctutyuii Ykpainu, yTounutn o6’ ekt
KOHCTUTYLIHHOTO KOHTPOJTIO TA BU3HAYUTH, Yk MOBUHHA BYTH TAKMM 06’ €EKTOM BUKIIOY-
HO KOHCTUTYLIMHICTb NpOoUeaypy NPUAHATTS 3AKOHIB, LLO BHOCATb 3MiHM, YM TAKMM
06’ekTOM MOXeE BYTH 11 30KOH NPO BHECeHHs 3miH 1o KonctuTyuii Ykpainm, skuit Ha-
6yB YMHHOCTI (Ha #oro BignosigHicTb nonoxeHHsm posainis |, I, 11l 4n iHwmm nonoxen-
Ham Konctutyuii Yekpainu). 3 meToto nigsuuieHHs epekTMBHOCTI KOHCTUTYLIMHOTO KOH-
Tpomo notpibHo Hagatn Kowctutyuithomy Cyay YKpaiHM npaso 3midcCHIOBATH
KOHCTUTYLIMHUI KOHTPOMb fK LWOAO 30KOHOMPOEKTY, TAK i LWOAO BXE MPUMHATOrO
30KOHY NPO BHeceHHs 3miH 0o KoHctutyuii Ykpainm (Ha npeameT Horo BinnosigHOCTI
6030BMM Hopmam KoHCTUTyLi, y3romKeHOCTi 3 IHLLMMM Ti NONOXEHHAMM, LLO HE Niana-
IOTbCSH 3MIHOM, O TAOKOX HO NpeamMeT AOTPMMAHHS KOHCTUTYLIMHOI npoueaypu po3rms-
Ay, YXBONEHHS TA HOBPAHHS UMM 30KOHOM YmHHOCTI). HasisHe npaso KoHctutyujiiHo-
ro Cyay YkpaQiHu 34iMCHIOBATU NONEPEAHIA KOHCTUTYLIIMHMIM KOHTPOSb 04O 30KOHO-
NPOEKTy NPO BHECEHHs 3mMiH o KoHcTuTyuii YkpaiHm Ha npeameT Horo BignosigHoCTi
Tinbku i ctattam 157 ta 158 3Byxye MOXIMBOCTI OPraHy KOHCTUTYLIMHOT topUCanKLii
B Ui cdepi i ycknagHIoe 3aiMcHerHs HUmM dyHKuii oxoponu KoHctuTyuii Ykpainu.

MMutanHs wiHHicHoro sumipy KoHctutyuii Ykpainm sk uinicHoro gokymeHta abo ii
OKPEMMX MONOXEHb Y iX MOPIBHAMBHOMY QCMEKT i CUCTEMHOMY 3B'SI3KY € HACTINbKM
BAraTOrPAHHKUM, LLIO HE MOXE BYTM OXOMNEHE 3MICTOM SKOTOCh OHOTO AOCTIAXEHHS,
3asHauus cyaas KoHcrutyuivinoro Cyay Ykpainu, KQHAMAAT IOPUANYHUX HAYK, BOLUEHT
B. Unwkin. MeToto i 30BAAHHSM CBOTO BUCTYMY BiH BU3HAYMB CNPOBY NPpOAHANi3yBa-
TM B OCMEKTi LUiHHICHOTO BMMIpY HOpMM ocHoBHOTO TekcTy KoHctuTyuil Ykpainu y
cniBBigHOWEHHI 3 nonoxeHHamun posainy XV «[epexiani nonoxeHHsay. OcTaHHi, sk
cknagosa OcHosHoro 3akoHy Ykpainu, 3a6e3nedyioTs aAanTauilo CyCrnifbHO-
NONITUYHOTO | EPXABHOTO XMUTTH KPATHMU O BUMOT HOBOMPUMUHSATOT KOHCTUTYLIT. 30 iX
3MICTOM BOHM € HEBIfl'EMHMMM Bifi KOHCTUTYLIMHOMO TEKCTY | BOAHOYAC 30BEPLIAIOTL
oro. OAHAK YW € BOHM PIBHOLHHMMM 30 CBOTM CTATYCOM MOSTOXEHHSIM iHLWIMX (OCHOB-
Hux) posainis Koncturyuii Ykpainme

9k Binomo, Hopmu [NepexigHrx NoNoXeHb BUKNAAEHO HEe B CTATTAX, O B MYHKTAX,
NPOHYMEPOBAHKMX OKPEMO Bif, 3aranbHOi Hymepauii craten KoHctutyuii (aHanoriyHo
8 benbrii, Pocii). Lli ocobnmeocTi dopmanbHoro xapaktepy Ceigqats Npo TMMYacoBe
3HayeHHs [NepexifHmMx NonoxeHs Ha GoHi OcHOBHOrO, cTabinbHoro Tekcty KowcTu-
Tyuii. MpusHauenns MNepexigHux nonoxers, Ha aymky B. Lnwkina, € 6aratosektop-
HUM. Boru, 3 ogHoro 6oky, 3abesnedyioTs «nepexig» 4o NPABOBOTO PEryIOBAHHS HA
3MICTOBMX 30CaAaX, BU3HAYEeHUX HOBUM OCHOBHIMM 3aKOHOM (3BigCH BUMOra MyHKTY 1
po3ainy XV, 30 9KOI0 30KOHM TA iHLWI HOPMATUBHI OKTH, MPUIHATI 0 HOBYTTS YUHHOCTI
uieto KOHCTUTYLIEIO, € YMHHMMM B Til 4QCTMHI, WO 11 HEe cynepeunTs); 3ab6e3nedyioTs
NPABOHACTYNHUUTBO B OPraHisauii i AisnbHOCTI iHCTUTYTIB, 36epexerux y Hosin KoH-
ctutyuii (Bepxosra Paga Ykpainu, Mpesuaent Yxpainu, Kabinet Minictpis Ykpainu,
CYyAOBA CMCTEMA, NPOKYPATypa). 3 iHWOro 60Ky, BOHM BU3HAYAIOT CTPOKM GOPMY-
BAHHSI HOBMX KOHCTUTYLiMHMX iHCTUTYTIB (Hanpwuknag, Konctutyuiinoro Cyay Ykpainu
(nyHkT 6 posainy XV) a6o ymoBK HABPAHHS YMHHOCTI OKpemmx nosioxeHs OCHOBHOTO
3akoHy (Hanpuknag, YactuHm nepwoi cratti 99 Kownctutyuii Ykpainm, ska BusHavae
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rPMBHIO FPOLLIOBOIO oaunHuueto Ykpainu). MepexiaHi nonoxeHHs MoxyTs 36epirati Ha
MEBHMM CTPOK A0 OKPEMMX HOPM MOMNEPELHIX KOHCTUTYLII | 30KOHIB, HOBITb AKLLO BO-
Hu cynepedats Hosi Konctutyuii Ykpainu (tak, signosigHo go nyHkty 13 posginy XV
npoTsarom 5 pokis nicnst HABYTTA HEKO YMHHOCTI 36EpIraBcs NOPSAOK APELUTY, TPUMAH-
HS Mif BOPTOIO | 3ATPUMAHHS OCIO, NiO3PIOBAHUX Y BUMHEHHI 3M10UMHY, NPOBEAEHHS
ornsagy Ta 0bLwyKy XUTNA ab0 IHWOro BONOAIHHS 0COOM, WO HE BiANOBIAAB BU3HOYE-
HOMy HOBOIO KOHCTUTYLiEID NOPSfAKY BUMHEHHS BiAMOBIAHWMX AiM 30 BMOTMBOBAHMM
pileHHaM cyay).

Takum unHom, lepexigHi NONOXEHHs 30 CBOEIO IOPUAMUYHOIO MPUPOLOIO MAIOTh
TUMYQCOBMM TO OAHOMOMEHTHMI XxapakTep i nicnsa peanizauii Hopm OcHoBHOrO 3aKO-
HY BMYEPNYIOTb CBOK YHKLIIO TA MPUMNMHAIOTL [0, CTAKYM KMEPTBOKO BYKBOIOY.
BoHu He MOXyTb ByTM OCHOBOIO AN PENYIOBAHHS MOAANBLUMX MPABOBMX BIAHOCHH i
NepEeTBOPIOIOTLCS HA MATEPIAN A1 ICTOPUUYHMX JOChiLKeHb. BignosigHo, Ha oymky ae-
AKUX IOPUCTIB, BOHM MQIOTb BYTU CKACOBAHI, WO € MUTAHHAM IOPUANYHOT TexHiku. Taka
bopMa NO3BABEHHA YMHHOCTI MOMIOHMX HOPM Y NPAKTULI E€BPOMENCHKMX KPQAiH
30CTOCOBYETLCS MANO, B YKPATHi BOHA B3Arasi He 30CTOCOBYBAACH, XOUA MAMXE BCi
NONOXeHHs po3ainy XV Bxe He ailoTb. TOMY MOXHQ FOBOPUTM NMPO BTPATY HUMM UYMH-
HOCTI y 3B'A3Ky 3 X peanisaui€io, 30Kpema HACTAHHAM nepeabayeHnx HUMM MOMIM
(HabyTTa KoHcTUTyUi€io YMHHOCTI, NpoBeaeHHs yeprosmx subopie 1o BepxosHoi Paam
Ykpainu un subopis lMpesuperta Ykpainm Towo). o peui, 3 4HOTUPHOAUATU MyHKTIB
[NepexifHunx NONoXeHb HO CbOrOAHI 3ANMULLIAITLCS HEPEANI3OBAHUMM MPUIUCU MYHK-
Ty 9,y 38’93KY 3 UMM 30 NPOKYPATYPOIO MPAKTUHHO 36EPIraeThcs dyHKLIS 3aranbHOro
Harnagy.

Y KOHTEKCTi BUYEPMHOCTI TA LiHHICHWUX BUMIPIB HOMBINbLL AUCKYCIMHUM € MUTAHHS
ctpokis aii nyHkTy 14 posainy XV KoHCTUTYLiT NPO BUKOPUCTAHHS ICHYIOUMX HO MOMEHT
NPOrOJIOLLEHHS YKPATHCHKOT CyBEPEHHOI IEPXXABM BiCbkOBMX 6a3 36poitHMx cun Pa-
nsHcekoro Cotoay (nicns noginy ix MaTepianbHOT YaCTUHKM BOHM HABYIU CTATYCY MiCLb
«TMMYOCOBOTO NepebyBAHHS IHO3EMHUX BIMCbKOBUX GOPMYBAHbY) 3 OMNISAY HO MPUMUC
yactmHu cbomoi ctatti 17 KoHctutyuii Ykpainum, akmit 3a60pOHAE PO3TALYBAHHS iHO-
3EMHMX BiliCbkOBMX 63 HO TepuTOopii YkpaiHu. 9kiio BBaxaTH, Wwo Hopmu [epexiaHmnx
NOMOXEHb «BMUPAIOTbY 3 MOMEHTY iX peanisauii, To nonoxeHHs nyHkTy 14, ake 3a
3MICTOM € OLHOMOMEHTHMM BigcTynom Big ctaTTi 17 KoHctutyuii Ykpainu, sBxe pea-
nizosare 3 ATt patudikauii 3akoHom Ykpainu Big 24 Gepesns 1999 poky
Ne 547-XIV (547—-14) Yroamn mix Ykpainoto i Pociricbkoro Pegepauieio npo cratyc ta
ymoBu nepebysarHs YopHomopcbkoro oty Pocitcekoi Penepauii Ha Teputopii
Ykpainu sig 28 TpasHs 1997 poky (aani — Yroaa). Y noganbwiomy BUpilleHH: NMTAHbL
nepebyBaHHA IHO3EMHMX BiliCbk Ha TepuTopii Ykpainu (y Tomy umcni i HP) mae spiic-
HIOBATMCA HA NIACTABI nonoxeHsb ctatTi 17, nyHkty 23 yactuHu nepuwoi craTti 85
Koncturyuii Yrkpainu.

B acnekTi WiHHICHOTO BUMIPY BAPTO TAKOX AMCKYTYBATU LOAO AEAKMX MOSOXEHb
sragaHoi Yroam. Hanpuknag, ii ctatra 25 BusHadae, 1o cTpok aii forosopy Moxe Oy-
T ABTOMATMYHO MPOAOBXEHO HA HACTYMHI N'ATMPIYHI Nepioau, SKLLO XOAHA 3i CTOPIH
He MOBIAOMMUTb MUCBMOBO iHLLY CTOPOHY NPO NPUNUHEHHS KOTO Aii HE Ni3HIle OAHOro
POKY A0 CrfMHYy CTPOKY fail. 3a TakMm bopMymioBaHHAM Yroga s3arani moxe 6yTu
BiuHOWO, a nyHKT 14 MNepexigHmnx nonoxeHs HABYBAE BMLLOTO CTATYCY, Hix ctaTTa 17
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Konctutyuii Ykpainum, aka y LiHHICHOMY BUMIpI CTAE BPA3NMBOIO | MEHL 3HAYYLLOIO (if
IMNEPATUB NEPEKPECTIIOETLCSA MOTOXKEHHSIM, HMXKYUM 30 CTOTYCOM | 3HAUEHHAM).

OpHak came B LiHHICHOMY QCMeKTi HOPMM OCHOBHOTO TekcTy KoHcTuTyuii He
MOXYTb BYTH NepekpecneHi HOPMAMM JOMOMPKHOTO 3HAYEHHS, OCKINbKM BOHM BTPA-
4AKOTb POJIb HOPM BULLIOTO 3HAYEHHS, CTATYC OCHOBHMX OPIEHTUPIB CyCNinbCTBA i Aep-
XOBM, TM Binblue npunuck po3ainy | «3aranbHi NONOXeHHs» (y TOMy uYMcni i cTaT-
19 17), 9Ki MOIOTb BULLMI CTATYC HE NuLie CTOCOBHO [lepexiaHux NonoxeHbs, a 1 iHWMWX
Hopm KoHctuTyuii YkpaiHmM, ockinbku BU3HAYAKOTL 6A30BI 30COaM CyCnifibHOro i aep-
XKQBHOrO nagy. Tak nepepbauns CaOM KOHCTUTYLIEAABELb, BU3HAYMBLUM OCOBNMBUIA
NOPSAOK 3MiHKM nonoxeHb po3ainy | (sk i posainis I, XIl).

Bapto naragatu, wo Konctutyuinmin Cya YkpaiHm BUSHAYABCS i3 NPIOPUTETHICTIO
y NEBHMX CUTYaLisXx oaHMX HOPM KOHCTUTYLIT y CNiBBIAHOLWEHH 3 IHWWMMM HOPMAMM Of-
Horo perynatusHoro 6noky. Y Piwenni sig 29 ciuna 2008 poky Ne 2-pn/2008, sok-
PEeMa, 3a3HAYEHO, WO 30 OBCTABMH, KOMM BUHMKAE KOHKYPEHLis NpaB i cobog noau-
HU Y 3L0IMCHEHHI X 30XMCTY, MA€E BYTM 30CTOCOBAHO NMPMHLMI NPIOPUTETHOCTI, ane ue
BinOYBAETHCA NULLIE y Pa3i kasyansHoi cutyauii (a6saum 1, 3 nignyHkry 6.1.3 nyHkry 6
MOTMBYBQMLHOT YacTHK Pilenns). HanesHo, Takui nigxin Mmoxe 6yt 3aCTOCOBAHO i
[0 OIHOMOPSAKOBMX 30 CTATYCOM HOpPM ocHoBHoro TekcTy Konctutyuii. Hopmu x [e-
PEXIAHUX MONOXEHb HE MOXYTb AOMIHYBATM HOAA HOPMAMM OCHOBHOMO TEKCTY,
OCKINbKM X MPUIHAYEHHS — HE MOCTIMHE PEryMOBAHHSA, O PO3B A3AHHSA CUTYAL, WO
06’ EKTUBHO BMHMKQIOTbL Yy NEPIOA 3MiH. 3 MOAONAHHSM TOKMX CUTYALIM BOHM NEpecTa-
IOTb JiTH | HE MOXYTb BYTU OCHOBOKO CUCTEMATUYHOTO PEryNOBAHHS.

[MpuHuun sepxoseHcTBa KoHCTUTYLIT nepen60qoe, IO BOHQO € rOSIOBHOO MONMITU-
KO-MPABOBOIO LiHHICTIO CYCNiNbCTBA | AEPXABM i 9K MUCAHUA OCHOBOMONOXHUN [O-
KYMEHT AEePXABM MAE TEHAEHLIIO O 3POCTAHHSA, 303HAYMB Y CBOEMY BMCTYNi Cyaas
Korcrutyuisinoro Cyay Ykpainu y siactasui, karanaat opuandHnx Hayk . Tkadyk.
Ha #oro aymky, npo ue CBifuMTb, 30KPEMA, 3AMNPOBAAXEHHS IHCTUTYTY KOHCTU-
TYUIMHOTO KOHTPOIIO, KW A03BONSE 306e3nedyBaTh peanisauiio nonoxeHb KoH-
CTUTYUIT, NIATPUMYBATM BIANOBIAHICTE iIM HOPMOTUBHO-MPOBOBMX QKTIB LEPXABY,
OdILIAHO TNYMAUYUTH 3AKOHU 3rigHO 3i 3micTom i gyxom Koncturyuii. 1. Tkauyk Hasis
CrIOBA BIIOMOTrO yKpaiHCcbkoro koHctutyuionanicta J1. KOsbkosa npo npuHumn sep-
xoBeHcTea KoHcTutyuii, akuit 6epe CBil noYaTtok 3 HAPOAHOI NENTUMHOCTI | HOAAE
MOXIUBICTb BTIMOBATH AyX | BykBy KOHCTUTYWIT 9K y NpABOTBOpPUYIK, TGK | B NPABO3a-
cTocoBHin gianbHocTi. OcHoBHMI 3akoH YKPATHM, TAKMM YMHOM, MAE BYTU «KOHCTH-
TYLiMHUM», TOBTO HOPOLHMM 30 CBOIM AYXOM i 3MICTOM. TaKMi Niaxia 4O PO3YMiHHS
Konctutyuii, Ha gymky I, Tkauyka, — TpaauuinHuii, aoxe 3HQYEHHS TEPMIHA «KOH-
CTUTYLIS» 9K OQHOMO 3 HAMAABHILLMX IOPUANMYHUX TEPMIHIB (3 NOHAL ABOXTUCAYHOO
icTOpi€r0) y pi3Hi YacK NOB'A3yBANOCH 3 OCHOBOMOSOXHUM QKTOM HAPOAHOIO BOME-
susasnenHs. Y CtapopasHbomy PUmMi 30 4acie npuHLUMNATY TA JOMIHAHTY B ObiLliHMX
AOKYMEHTAX 3aCTOCOBYBABCS TepMiH «Rem Publicum constituere» — «pUMCbKMA HA-
PO[l BCTAHOBJIIOEY, TOBTO NATUHCLKMI TEPMIH «constitutioy (yCTpii, BCTAHOBNEHHS)
NOB’A3yBABCA 3 NPABOCYH EKTHICTIO HAPOMY, O HE IMNEePATOPA UM IHLLIOTO OPraHy
AEePXABHOT BNAAM. Y UbOMY CyTb HOBEAEHOTO TEPMIHQA, | BILOBPAXEHHs BOMI HAPO-
ny B KoHctutyuii, y skint 61 GopmMi BOHA HE NPUItMANACH, € ICTUHHOIO, HOMBMLLOKO Ti
LiHHICTIO.
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BonesmasneHHa Hapoay BiioOPaXAOTh HE TinbKu 3AdiKCOBAHI MONOXEHHS | HOp-
mu KoHctutyuii, a i1 gyx, dinocodis Ta ii igei. Te, WO YMHHI 30KOHM, IHLII OKTM MAIOTb
signosinatn 6yksi Ta ayxy KoHctuTyuii, HuHi cnpuimaeTbes sk noctynat. OpHak, 9k He
NapAgOKCANbHO, AYXOBHY cknanoBy KoHCTUTYLIT 4OCImKEHO HEAOCTATHLO, | Le € aK-
TYQNbHOKO MPOBAEMOIO BITYUSHAHOT HOYKM KOHCTUTYLIMHOTO NPABA, NPW PO3B A3AHHI
AKOT [IOPEYHO BMKOPMCTOBYBATU HAraTy YKPAiHCbKy dinocodcbky Ta RiTepaTypHy
CNAALMHY, Wob 3PO3YMITH, FKMIt LyX MOXE BYTH 30KIAAEHMI y BYKBY TOrO YM IHLLOTO
tekcty (tBOpy). Ha nornan M. Tkauyka, ayx Konctutyuii, sk i iHworo akta, cnig po-
3YMITH SIK CyTb MOTO 3MICTY, MOTO ICTUHHWIA, BULLMIK CMMCI, CNPSIMOBAHICTb, 30KNAAEHI
y HbOMY igei i npuHuMnu. ToMy BaXIMBO, LLOG OPraHu Baau CNpuitMani i 30CTOCOBY-
BASIM 3AKOHM BIAMNOBIAHO He Tinbku 0o Bykew, a i ayxy Koncturyuii Ykpainu.

BusHauanbHy ponb y 3'scysanHi ayxy nonoxexs KoHctutyuii Ykpainm mae sigirpa-
satn Konctutyuintuin Cya Ykpainu. Huni 8iH nparde 3a6e3nedyBatit BEPXOBEHCTBO
OcHoBHOrO 30KOHY CBOEKD KOHTPOSBHOIO TA IHTEPNPETALIMHOIO AINbHICTIO, BilbLIOIO
MIPOIO OPIEHTYIOUMCH HA Ti TekeT, abo «byksy». OgHak HABYTUI HUM OOCBIA CBIgYUTD
npo noTpeby BUPOBIEHHS FPYHTOBHMX MiAXOMIB A0 3 SCYBAHHS B KOXHOMY KOHKPETHO-
MY BUNALKY LyXY, CEHCY KOHCTUTYLIMHMX NONTOXEHb. TOX NOPSL 3i 3BUYHMM rPAMATHY-
HUM, TEKCTYQrbHUM MeTofom noTpebye 6inbly aKTMBHOMO 3QCTOCYBAHHS Teneo-
NOMYHUIA Nigxin A0 TnymadeHHs Tekcty KoHcTuTyuii Ta BUPOBEeHHs TaKMX NPABOBMX
NO3uLIM, B AKMX BU YITKO NPOCTEXYBASMCH CMUCH, CMPAMOBAHICTb, CyTb KOHCTUTYLLiNA-
HUX MOMNOXEHb | HO OCHOBI AKMX OBDMEXYBANOCA 6 NMPUAHATTA CYMHIBHUX 30 3MICTOM
HOPMATMBHO-NPABOBKX akTiB. Lls npobnema, yHiBepcanbHa ans BCix OPraHis KOHCTH-
TYUIMHOT I0CTULT, NTOCTYNOBO HOBYBAE HOPMATUBHUX 30CAA A CBOTO BUPILLIEHHS (Ha-
NPWKNOA, KOHTPOMb 3AKOHIB HA iX BIAMOBIAHICTE «METI KOHCTUTYLIMHOTO 3HAYEHHS»
npakTukyetbca Konctutyuirtnoto Pagoto @panuii).

TeMmi 30xXMCTy KOHCTUTYLiMHKX UiHHOCTel i poni KoHctutyuiHoro Cyay Ykpainu y
UbOMY Mpoueci npucesTUB Cai Buctyn cyaas KoHctutyuivinoro Cyay Ykpainu y Big-
crasui |. loM6poBCbkMH, pO3MNOYABLLK MOTO 3 PUTOPUYHOTO 3AMUTAHHS: YK NoTPebye
Koncturyuis Ykpainm saxmcty? CTeepaHO BiANOBIgaoun HO HbOTO, BiH 3AYBAXKMB, LLIO
Konctutyuis Ykpainm 1996 poky He nopywysanacs Tinbku 28 yepsHa 1996 poky, y
LeHb i1 NPUMAHATTS. O;J,posy Nicns UbOro KOXHOTO AHSA, KOXHOI TOAMHMU, KOXHOT XBUIK-
HU | KOXHOI cekyHan KoncTutyuito xTo-Hebyab nopyLye: MNpesuaenT, Bepxosna Panga,
KabineT MiHicTpis, CinbCbka paaa M rpOMAfsHMH. TOMy BOHQA BMMATQE MOCTIMHOIO
30XMCTy. XTO X ii noBuHeH 3axmilaTn?e NpeanaeHT Ykpainum, akuit 3a KoHctutyuieto €
rapaHToMm ii goaepxanHs; Bepxosra Paga Ykpainu, Wo npuiMae 30KOHM i NOBUHHA
NPY NPUAHATTI HOBOTO 3AKOHY 306€3NeYnT MOro MAKCUMAsbHY BianosigHicTe Kox-
CTMTYLIT, 30KPEeMa Yepes Npouec rofloCyBaHHS; ypaa,; 3suuaiHi cyau. Kpim Toro, 3a
Konctutyuieio B YkpaiHi yTBOpeHo cneuianisoBaHuii OpraH, skoro He 6yno paHiwe, —
KoHcTutyuinHmi Cyn, YKpQiHU 9K €AMHUI OPraH KOHCTUTYLIMHOT opucamkuii. Yu mae
BiH ocobnusocTi ak cyb’exT 3axmcty Konctutyuiie 3suuaino. Mo-nepue, ue cneuians-
HUM nepenbadeHmit KOHCTUTYLIE OpraH 3 BUSHAYEHUMMU HEKO MOBHOBOXEHHAMM, AKi
€ HEMOPIBHIOBAOHUMM 3 MOBHOBAXEHHAMM iHLLIKMX cyB ekTiB. [o-gpyre, KoHcTuTyLidHmiA
Cyn Ykpainu sk giicHni rapaHt KOHCTUTYLIT MOE MOBHOBAXKEHHS! OLIHIOBATM HA KOH-
CTUTYUIRHICTb i ronosHux cy6’exTis Bnagm: [Npesnaerta Ykpainm (6inbwe Hixto He
MOXE NepPeBiPATU Ha KOHCTUTYUIMHICTb OKTU raswm aepxasm), BepxosHoi Pagu Ykpai-
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Hu (HaBiTb [pesnpeHT He MoOxe CKACYBATHM MPUMHSATI HEKO MOCTAHOBM | 30KOHM),
Kabinety Minictpis YkpaiHW, OkTU SIKOrO BiH TOKOX NEPEBIPSE HA KOHCTUTYLIMHICTb.
k1o ui opranu nopyiyoTs He KoHcTuTyuio, a npasa, nepenbayeHi 3aKOHOM, ixX ak-
TV NIGNAZOIOTh Nif AitO CYAIB 3AranbHOT (onMiHiCTpoTMBHoT) topucamkuii. [NMo-TpeTe, uen
opraH popmyeTtbes 3 18 cyaais, ski NPeACTABAMIOTh Yy PIBHUX YACTUHAX TPM FifkK BRQ-
[M: 30KOHOABYY, BUKOHABYY (AKLLO YMOBHO BinHecTH [1pesnaeHTa fo uiei rinku) Ta cy-
nosy. XofeH gepxaBHUit OpraH He GOPMYETLCS HA TakiiM ocHoBi. [lo-ueTBepTe, Le
OPraH NO3ANAPTIMHUK, | BiH MOBMHEH HE TilbkKM AEKNAPYyBATH Le, A 1 Peani3oByBATH
nosanapTinHicTb npakTMyHo. na nopisHaHHs: Bepxosrna Paga YkpaiHm — nonituyHmit
OPraH, y aKOMY NEPEMArae NosliTMYHA CUA 3 HAUBINBLLOKO KiNbKICTIO MAHAATIB, TOMY
CNOAIBATUCS HA AOTPMMAHHA Tam komuch KoHctuTyuii He BapTo (Ha aymky |. om6-
POBCLKOTO, e XAPAKTEPHO Ans BCiX napnamenTis). [osanaprTinHicts [NpesuaerTa ta
ypsiy — BIZHOCHQ 1 ymOBHQ, a cyam (ocobnmso Konctutyuintimii Cyg) — ue opramu,
B AKMX NO3ANAPTIMHICTL MOXE | NOBMHHA BYTM PEani3oBAHA HAMMOBHILLIE. 3PELLTOI,
no-n'ate, ue peansHa koneriansHicTb NpuitHATTS Konctutyuiiium Cynom Ykpainu
CBOIX PILLEHb, SIKY MOXE BIfIUyTH Tiflbkut TOM, XTO OYB y CyAOBUX 3ACIAAHHSX | 3HAE, AK
06roBoOpPIOIOTLCS NPOBAEMM i AK Ui pilleHHs npuitmatoTbes. Bee sragane pobuts Kow-
crutyuinitnit Cya i KOHCTUTYUIAHY KOCTULIIO YHIKQMBHUM MEXaHi3Mom 3axucty KoHcTu-
Tyuii B YkpaiHi.

Cy,q,q;r KOHCTMTyuiﬁHOI’O Cy,qy )/Kpa}'HM Y BIACTABLi, KQHAMAAT IOPUANYHNX HAYK
. MapTHeHko ouinme Temy Kpyrioro CTony K fiyxe BAany i CBOEYACHY, NOB A30BLLM
il 3 AHANI3OM KOHCTPYKTUBHOTO AOCBIfY iHLIKMX OPraHiB KOHCTUTYLIAHOT tocTmuii. Tak, y
Pecny6niui [Nonblya, 303HAYMB BiH, COME LHHOCTI, O HE TiflbkM HOPMM ¥ MPUHUMMK €
PErynsTOpoM KOHCTUTYLiIMHUX BigHOCKH. Lljo Tesdy BiH npoiniocTpyBaB HO NPUKNAA
npuinsToro Konctutyuitium Tpubyranom lMonbui piluerHs, skum 36anaHCOBAHICTb
LEPXKABHOTO 6ro,u>KeTy BM3HAYANACH 9K KKOHCTUTYLIMHA LiHHICTbY i HO OCHOBI LbOTO,
3Q BIACYTHOCTI BiAMOBIAHUX KOHCTUTYLIMHMX HOPM, BM3HOBABCA HEKOHCTUTYLIMHUM
npoekT aepxasHoro Gioaxety, sHeceHnin KabiveTtom Minictpis Mokt no Ceiimy.
TUM COMMM piBEHb KOHCTUTYLMHO-MPOBOBOrO PEryMoBAHHA OyNO BU3HAYEHO BinbLL
BMCOKMM, HiXX PiBEHb HOPM i NpuHUMNiB. [oaibHa npakTuka icHye 1 8 lcnanii, ae cyam,
BMHOCSUM PILLIEHHS, KEPYIOTLCS MPUHLMMNOM CouianbHOi cnpaseanmsocTi. HopmaTtue-
HOTO BM3HOYEHHS LbOrO NPUHLMMY HEMOE, OOHAK, 30CTOCOBYIOUM HiTKO CHOPMYNbO-
BAHI HOPMM raNy3€BUX 30KOHIB, Cyau BepyTb A0 YBATM KOHKPETHI OBCTABUHM CNPABU
i, MOCMNAOYUCb HA BUMOTU MPUHLMIMY CNPABEASIMBOCTI, MPUMMAIOTb PILLEHHS TAKUM
YUHOM, LOH OCHOBM TIAHOTO JIOACLKOTO ICHYBAHHS He Oynu nopyweni. Ha aymky
M. MapTHHeHKa, YKPAiHCbKi Cyau TAKOX Mormu 6 bikCyBATU y CBOIX PILLEHHSAX NEBHI
coujianbHi WiIHHOCTI, fKi x04 | He chopmynbosaHi YiTko B KoHctutyuii Ykpainu, ane sumn-
NUBQIOTH 3 1T TEKCTY, 0OYMOBNEH iT 3MICTOM i CyTTIO, @ TOMY NOTPEOYIOTh MPABOBOTO
3AXMCTY.

[Hwi acnekt suctyny M. MapTtuHeHka Bynu npucssiyeHi npobnemi HaranbHUX 3MiH
no Konctutyuii Ykpainm 3 MeToro HaBnmxeHHs i 0o 3aranbHONPUitHATUX B €Bponi
CTOHAQPTIB (HOI‘IpMKJ‘IOJJ,, no ctatTi 24 wopo 30KPINAEHHS NPUHLMMY PIBHOCTI HE Tinbku
roomagsH, a i noaen). Bin KoHCTaTyBAB TAKOX, WO NPUTAMAHHI YnHHIM KoHcTuTyuii
YKpQiHu HefonikM 3HOYHOKO MIPOIO NOB’A3aHI 3 NpouecoM ii npurHaTTs y 1996 poui,
konu Ha posman BepxosHoi Paaun Ykpainm He notpanue BceHapoaHo obrosopiosa-
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HMi npoekT KoHCTUTYLIT, a NpoekT, Wo po3rsaadscs, TAKOX HE MPOMLOB Npouesypy
pedepeHayMy. Y pesynbTaTi BUHMKIO MUTAHHS, UM MOXHA BBAXATH unHHY KOHCTU-
Tyuito YKpQiHu pesynsTaToM YyCTAHOBYOTO AKTA HOPOAHOTO BOSIEBUSBIEHHS.

Ocobnusy akTyanbHICTL TEMM KPYIIIOro CTOMy Nigkpecnue cyaas KoHCTUTYLiiHOro
cyay Ykpaiuu y BiaCTaBLi, AOKTOP topuandHmux Hayk, npogecop B. Tuxmwi. Bin 3aysa-
XMB, O PE3YNbTATM MOrO AOCHIMKEHb MOXYTh CTATM B Harogi y poboTti KoHcTu-
TyuinHoi Acambnei, uneHamu akoi € cim cyaais Konctutyuithoro Cyay Ykpainu y
BiACTABL.

KaHaunat opuamyrmx Hayk, noueHt HauioHansHoro yHisepcutety «Kueso-Moru-
naHceka akagemisy, cyans Koncruryuiivoro Cyay Ykpainm y sinctasui M. CaseHko
NPUCBATMB CBIM BUCTYN TAKMM BAXKIIMBUM, HO MOTO MOMMAA, AKCIONOMNYHMM XAPAKTEPU-
ctmkam KoHcTutyuii, sk cTaBinbHICTb i peanbHicTb. KOHCTUTYLIMHI LIHHOCTI, 303HAYMB
BiH, MOXHQ KNACUPIKYBATU 30 PISHUMK KPUTEPISMM (3MICTOM, OAPECATAMM, rany3samu
NPABA, NPABOBUMM IHCTUTYTaMM TOLLO). OpHAK X NPAKTUYHA PEeani3aLlia 3anexXmnTs Bif
TOro, Hackinbku ynmHHa KoHcTuTyLis € cTabinbHo | peansHoto. ToMy Ui xapakTepuc-
Tk OCHOBHOTO 30KOHY TOKOX BAPTO MPOAHAMI3YBATH B LiHHICHOMY ACMEKTI, XOud Yy
dinocodcbki NOCTYNATU LIHHOCTEN BOHM HE BMUCYIOTHCA.

Ha aymky M. Casenka, ctabinbHicTb KOHCTUTYLT He 0BMEXYETBCS TifNlbkK HE3MiH-
HICTIO T TEKCTY, sIK 3a3BMYa BBOXaETbCA. [ig ctabinsHicTio KoHctuTyuii Ykpainm y wu-
POKOMY 3HQYEHHI BiH PO3yMi€ CTONICTb NOBYAOBAHOTO HA ii LIHHOCTAX | MONOXEHHSX
NPABOMNOPSAKY, GYHKUIOHYBAHHS CyCninbCTBA, BYTTS MOAMHM, AIANLHOCTI AEPXABM,
BesnocepenHio aito it Hopm. Crabinbhicts OcHosHoro 3akoHy Ykpainu Gopmye ycTa-
neHi dopmm npasocsigomocTi, cnpuitHatta Konctutyuii sk Cratyty aepxasu i
CyCMinbCTBA TA OCHOBHOTO IXKEPENa HALIOHANBHOMO NPABA, WO rAPAHTYE 36epexeH-
HS KOHCTUTYLIMHMX ifeaniB, BNEBHEHICTb Y HELOTOPKAHHOCTI M HE3MIHHOCTI KOHCTU-
TyuiHux LinHocTen. Peanshicte KoncTutyuii astop posymie sk besnocepeanin pery-
IKOIOYMI BMMB HA NepenbayeHi Het CyCninbHi BIGTHOCKUHM, HEYXMUITbHE BUKOHAHHS, BU-
KOPWUCTAHHSA, JOAEPXAHHS TA 3ACTOCYBAHHS Ti NONOXEHb Y Npoueci GyHKUIOHYBAHHS
CyCninbCTBA, AIANLHOCTI Aepxasu, OyTTa moanHu. DaxisLi BBOXAOTb PEANbHICTb IOPK-
ONYHOT KOHCTUTYLIT OFHIEI0 3 TONOBHUX ii XAPAKTEPUCTUK.

KoHctutyuis Ykpainm HQpomoXyeTbCs 3 AYMOK i BONI IIOAEN | peaniaye y LiHHICHIH
dbopMi ix ineanm, a BTINEHI y Hil LIHHOCTI BOHA NEePEeTBOPIOE HA 0COBNMBE CouianbHe
ByTTa — cTilke, Yitko BuaHadeHe. Cam dbakT 3aKPINIEHHs LIHHOCTEM Ha KOHCTUTYLIN-
HOMY PiBHI HE O3HAYAE, LLIO NOMOXEHHS, B SKMX BOHW 3AKPINAEH] YM 30KNALEHI, OBTO-
MOTHUYHO peaniaytoTbest. Jlnie 30 ymMoBM peanbHOCTI perymiooyoro srnnny OCHOBHO-
ro 3akoHy YKpaiHU HO CyCnifibHi BIGHOCKMHM 3AKPIMAEH] Y HbOMY LiHHOCTI TAKOX OyayTh
peansHMmK, a He dikTneHMMK. He Brnaakoso KoHctuTyuis Ykpainu MicTUTb HU3KY no-
FIOXEHb, CNPAMOBAHMUX HA 3a6e3nedeHHs il QiEBOCTI (BU3HAHHSA HAMBMLLOT IOPUANYHOT
CHUK i NPAMOI AiT i HOPM, BUMOTA MPUMHATTS 3AKOHIB TA iHLUMX HOPMATUBHUX OKTIB HA
il OCHOBI i Y MOBHIM BiANOBIAHOCTI AO ii MONOXEHb TOLLI,O).

Ha nymky M. Casenka, npobnema peansHocti KoHcTuTyuii YkpaiHM 3arocTpioeTbes
4yepes3 HEroTOBHICTb CYCMiNbCTBA 4O CMPUMAHATTS i LIHHOCTEM, LOMIHYBOHHS NMPUBATHUX
iHTepecis Hag NybniyHUMK y OCI6, BIANOBIAANBHMX 30 Ti peanisauito, Yepes HMU3bKMUMI
PiBEHb MOMAITMYHOI TG NPABOBOT KYNbTYPM B YKPATHCbKOMY MOMITUKYMI, BIACYTHICTb HOP-
MQATMBHO BM3HAYEHMX 3AXO[IB KOHCTUTYLIMHO-NPABOBOI BiANOBIAANBHOCTI.
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3asHaunswm npo saxnmee micue Konctutyuinnoro Cyay Ykpainu y 3a6esnedeHHi
crabinsHocTi 1 peansHocTti OcHosHOro 3akoHy YKPQiHM, BUCTYMNAKOUMIA BUCIIOBMB
HU3KY BUMOT [0 OisfbHOCTI LbOrO OPraHy, NOTPUMYIOUMCh SKMX BiH AIMCHO CTaB 6K
B3ipuem nosarn 0o KoHctutyuii YKpAiHW i HEYXMIbHOTrO i OAEPXAHHS, HAZIMHUM
3aXMCHUKOM MpaB i cBobog noanHu, oxopoHuem OCHOBHOrO 3aKOHY AEPXABM T
BEPXOBEHCTBA NPABA. Bignosigaoun Ha aLpPeCcoBAHi YHOCHUKOMM KPYIIOro CTony 3a-
nutarHs, M. CaBeHKO BUCNOBMB AYMKY MPO T, LLO GOPMATbHMM KOHCTUTYLIMHUIA KOH-
Tponb, 3aincHioBaHmi Konctutyuintium Cynom Ykpainu, moxe 6yt nos’ssaHuin 3
pocnimpkeHHam bakTis (3okpema dakTis nopywerHs Hopm KoHcTuTywii), Wwo uiHHoCTi,
3akpinneHi KOHCTUTYLIEID HO MOMEHT T MPUIHATTS, MOXHO PO3BMBATH, ANIE HE MOXHQ
3BYXXYBATH, LLO 30KOH, sKui nepeabayae KOHKpeTHe couianbHe Npaso, nignarae 6e-
3YMOBHOMY BMKOHOHHIO (u,e LOBOJMTb PEASbHICTb BIMOBIAHUX KOHCTUTYLLIMHMX I'IpOB),
wo Kowctutyuis Ykpainm 1996 poky € OcHoBHMM 30KOHOM AEPXABU | XAPAKTEPU-
3Y€TbCA ENIEMEHTAMM CYCrifbHOTO OrOBOPY, OAHAK 3 YPAXYBAHHAM OCOBNMBOCTEN ii
NPUAHATTS BOHA HOBPSAL Y4 MOXE BBAXKATUCH OKTOM YCTAHOBYOT BNAAM.

3 UIKOBMMM MOBIAOMIEHHSIMM HQ 3AMPOMOHOBAHY TEMY BUCTYMWUIM MPUCYTHI HA
3ACIAAHHI BYEHI-KOHCTUTYLIOHANICTU. 30KPEMA, HO MYHILMMANI3M K CUCTEMY inei Ta
NPMHLMNIB MICLLEBOTO COMOBPSAYBAHHS, NOPAAOK MOro OpraHisauii Ta GyHKLiOHYBAH-
HSl, MEXQHI3MK 3a6e3mnedeHHs Npas i cB060A 0COBUCTOCTI T OBMEXEHHS NEPXKABHOT
BNOAM HQ NOKANBHOMY PiBHI 3BEPHYB YBATY JOKTOP HOPUANMYHUX HAYK, CTAPLUMKI HAYKO-
BUK CriiBpobITHMK IHCTUTYTY nepxasum i npasa im. B. M. Kopeuskoro HAH Ykpairm
O. baraHos. Bin ksanidikysae MyHiuunanism ak ertan nibepanisauii, pesynstar
06 ekTMBHOrO Npouecy GyHKLIOHYBAHHS UMBINI3OBAHMX AEMOKPATUYHUX AEPXAB HA
30CAAAX BEPXOBEHCTBA MPABA | BUM3HAHHSA NMOAMHM, i Npas i cBo604 HAMBULLOD
COUQNbHOIO LHHICTIO,  TOMY fK OfHY 3 «QBCOMOTHUX LiHHOCTEN KOHCTUTYLIMHOIO
PiBHA». MyHILMNANI3M BUABNSETLCA HACAMMNEPEL, Y PEANTi3ALLT NPUHLMMIB OBMEXEHHS |
noginy snagu. BiH HOABHWI y CycninbCTBi, B SKOMY NAHYIOTb MNOMITUYHUM, ILEONOTYHUMA
i EKOHOMIYHMI NNOPANi3M, O AEMOKPATUYHI, TPOMAASHCBKI 3ACAAM CTAHOBNATL yH-
OOMEHT KOHCTUTYLIMHOT i 3aranom couiansHoi kyneTypu. KopoTko sragasum esonto-
LitO TO 3HAYEHHS COLIAnbHO-NPABOBOI AYMKM NPO 3ACAAM MICLLEBOTO COMOBPAAYBAH-
HA 9K ileMHe [Kepeno MyHIiUMNaniamy Ta TEOPETUYHY NePEenyMOBY BAOCKOHANEHHS
NPAKTUKK MPABOBOrO PETYMIOBAHHS BIIHOCKH Y Uik cdepi, A. baTaHos 3a3HaumB, Wo
CYTHICTb TQ 3MICT KIACMYHOTO MYHILMMANI3MYy NOTPIBHO PO3MAAATU TA PO3YMITH
Hacamnepepq 3 akCioNOriYHOI NO3uL;i, TOBTO 5K cucTeMy igeanis Ta igen npo eyHaa-
MEHTQbHI LHHOCTI AeMOKPATIl i MPaBA MOAMHM Y IX B3AEMO3B'A3KYy 3 PEHOMEHOM
MYHILMNONbHOT (MicueBoT) snaan. Ceobona, ConinapHicTb, PiBHICTE, MOPASbHICTb, Qb=
TPYi3M, COMOOPraHi3aLis, CaOMOAMCUMMINIHA, COMOBIANOBIAANBHICTb, Cy6CM,EI,iOpHiCTb
BBOXKAKOTLCA CMMCIOYTBOPIOIOYMMM  MPUHLMMNAMM  CYHACHOTO  MYHILMAANI3MY.
AKCIONOriuHi XQPAKTEPUCTHKM 3MYLLYIOTb 3BEPHYTM YBATY | HO UMBINI3ALIMHO-ICTOPUY-
HUM KOHTEKCT PO3BUTKY MyHILMIANi3My, 6e3 4Oro BAXKO 3PO3YMITU Cy4aCHY MPaKTH-
Ky OPrari3auii MiCLLEBOro COMOBPSALYBOHHS, PO3MMSHYTU €BOSIOLIIO PI3HUX MOoaenewn
MICLLEBOTO CAMOBPSAYBAHHA TA iX COULIANbHO-EKOHOMIYHI, OYXOBHO-KYNbTYPHI,
UMBINI3ALIMHI AETEPMIHAHTH.

Takum unHoMm, koHcTaTyBas A. bataHos, MyHiumnaniam cnig po3rnagaTi sk imMa-
HEHTHY O3HAKY CY4ACHOTrO KOHCTMTYLIOHANMI3MY, crieumdidHy GopMy MOro Busasy, op-
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raisauii Ta dyHkuioHyBaHH:A. Takui nigxin no3sonae mubiie 3po3yMiTH 3MICT €BPO-
NEMCbKOro BaYeHHs MICLEBOTO COMOBPSIAYBAHHS SIK MPABA | CMPOMOXHOCTI OPraHis
MICLLEBOrO CaMOBPSAAYBAHHS B MEXAX 30KOHY 3[AIMCHIOBATM PErYMOBAHHS | yIPABMIHHS
CNPOBAMM, LLLO HONEXATb A0 IX KOMMAETEHL,T, B iIHTEPECAX MICLLEBOrO HOCENEHHS (CTOT-
Ta 3 EBponeiicbkoi XapTii Npo Micuese CaMOBPAAYBAHHS).

LliHHOCTAM Cy4acHOrO yKpATHCHKOrO KOHCTUTYLIOHAMI3MY NMPUCBATUIA CBIM BUCTYN
30BigyBAY Kagenpn KOHCTUTYLiViHOro npasa HauioHansHoro yHisepcutety « Oneceka
IOPMANYHA aKaAEeMify, NOKTOP topuanyHmx Hayk, npogecop A. KpycaH. Ockinbku
HOPMATMBHOK OCHOBOIO KOHCTUTYLLIOHONI3MY € KOHCTUTYL, AKCIONOTIYHMM BUMIP YK-
paincbkoi KoHcTuTyLii moxe ByTh poskpuThit came yepes aHanis ii LiHHOCTeM, wo
CTOHOBMATL MPEAMET KOHCTUTYLiMHOT akcionorii. Ockinbku OCTaHHS nuLue GOPMYETLCS
K COMOCTIMHUM HAMPSM Yy PAMKAX BITYM3HAHOI KOHCTUTYLIMHO-NPABOBOI HAYKM,
BiLNOBIAEN HA UYMCINEHHI HArasnbHI NMUTAHHS BOHA MOKM WO He AJE. [aK, BigCyTHiM
YHiIKOBAHMM HAYKOBMIM NiAXiA 4O PO3YMIHHS NPUPOAM (CYTHOCTI) TQ MOHSATTA KOHCTU-
TYLIMHMX LiHHOCTEN, TOMY Af18 BUPILLEHHS LMX NMUTAHb r|0Tpi6Ho 3BEPTATUCH O CAOMOI
¢dinocodii koHcTuTylioHanismy. Came yepes Take 3BepHeHHs, Ha aymky A. KpycaH,
MOXHQO PO3KPUTM CYTHICTb KOHCTUTYLIMHMX LIHHOCTEM 9K T'YMAHICTUYHMX, BEMOKPATMY-
HO-MPABOBMX, YHIBEPCANbHUX OPIEHTUPIB (Uinei TO HOCTAHOBMEHb), WO 3HOXOAATH
bopmanizosaHe BiROBPAXEHHSA B KOHCTUTYLIT AEPXABM, BUABNAOTLCS B OLIHOYHIN,
IHTEPNPETALIMHIK | KOHTPOMbHIW AiSNbHOCTI OPraHiB KOHCTUTYLIMHOT IOCTMLIi, BU3HA-
YONBHO BMAMBAIOTH HA KOHCTUTYUIMHE 30KOHOAABCTBO, KOHCTUTYUIMHY npa-
BOCBIZIOMICTb, KOHCTUTYUIMHMIA NPABONOPSANOK TA NyBMIYHO-BAAAHY NPAKTUKY.

LliHHoCTi cy4acHOro yKpaiHCbKOTrO KOHCTUTYLIOHANMI3MY YTBOPIOIOTE CUCTEMY | BU3-
HOYQIOTb, 30KPEMA, MOro CMPSMOBAHICTbL (MPABA MIOAMHM, KOHCTUTYLIMHO-NPABOBA
csob0opa, BEPXOBEHCTBO NPABA, AEMOKPATIS), HOPMATUBHY TA AOKTPWUHASbHY OCHOBY
(KOHCTUTYLs, IHTErPATUBHE NPABOPO3YMIiHHS), IHCTUTYLIOHANBHO-PYHKLIOHANBHY OC-
HoBy (ny6niyHa BNOAQ, COMOBPSAYBAHHS, HAPOAHMI cyBepeHiTeT). Y Uil cuctemi
NPOoBigHy porb BigirpatoTs KOHCTUTYLIA TG KOHCTUTYLIMHO-NPABOBA CBOHOAA MOAMHM,
PO3MAHYTI B iX PyHKUIOHANBHO-aKCionoriyHomy acnekTi. KoHctuTyuis mae ocobnuse
3HAYEHHS, OCKiNbKM, MO-NEpPLLE, B ii TEKCTI BIATBOPIOIOTLCS LIHHOCTI CYy4ACHOTO KOHCTH-
TYLiOHANI3My, HOro MeTa i CNPAMOBAHICTb. [1o-gpyre, BOHO € OCHOBHUM [LKEPENOM
NPaBA B AEPXABI | MICTUTb HOPMKU K MPUHLMIK, LLO PEryTtooTb CYCnifbHi BIGHOCUHW.
[No-TpeTe, 30 CBOEID MPUMPOAOID BOHA € BTINIEHHAM TPbOX ifeasiB AEeMOKPATMYHOIO
CyCninbCTBA: OBMEXEHHS BAAAM, BM3HAUYEHHS MEXAHI3MIB i npouenyp 34iNCHEHHS
nyOniYHO-BNaAHUX GYHKLIM, BCTAHOBNEHHS MEX BTPYYAHHS Aepxasu y chepy noni-
TMYHOI, EKOHOMIYHOIT | couianbHoi ceoboam nioauHn. KoHcTuTyuiHo-npasosa csobo-
0O MOE 3HAYEHHS, OCKINbKM BOHA € METOIO, LLO PO3KPUBAE AEMOKPATUYHY CYTHICTb
KOHCTUTYLiOHaNi3My. Mexi cBoboau BU3HAUAKOTLCS | PEani3yloTbCa Yepes NPaBo, AKe
3abesneuye, WO € 0COBNMBO BAXIMBUM 3 MOMISAY KOHCTUTYLIOHAMI3MY, HE TinbKu
«csoboay ans» (Ana aKTMBHOI AIANLHOCTI, AIMOBOrO COMOBMPAXEHHS OCOBUCTOCTI), a i
«cBob0oay Biny (Bin 06MEXEHBL TA BTPYUYAHb Y XUTTERISIBHICTE OCOBUCTOCTI, 30KPEMA 3
BoKy nepxash).

TOKMM YMHOM, KOHCTUTYLIMHO-MPOBOBA CBOOOAA MOAUHM SIK LHHICTb Cy4aCHOTO
KOHCTUTYLLIOHQMI3MY — L€ IOPUINYHMMA (KOHCTUTYLIMHO-NPABOBMI) TO GAKTUYHMIA CTAH
MOAMHU B CYCNiNIbCTBI TO AEPXKABI, 30 AKOTO NIOAMHA € PI3UYHO, EKOHOMIYHO, MOMITHY-
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HO, [yXOBHO HE3QNEXHOI (BiNbHOI) Bif Oyab-AKMX HENPABOBUX (HEKOHCTUTYUIMHMX)
oBMexeHb Ta BTPYYAHb Y BCI chepu iHamMBiayansHoT ceoboan 3 6oky nybriyHo-enaa-
HUX TQ HLWMX couianbHmx cy6’ekTis. OCKinbkm KOHCTUTYLIMHO-NPABOBA CBOHOAA OXOM-
MIOE BIGHOCMHM HE TinNbKW IHOMBIAA | BNAAM, O M IHAMBIAIB Mixk COBOIO, 0COBANBOrO 3HA-
yeHHs ans il peanisauii HOBYBAKOTE MPUHLMMKM PIBHOCTI 1 cnpaBegnusocTi. Y CTBO-
PEHHI METOMOMNOMNYHOrO MIAFPYHTA ANA X PO3YMIHHA HA BITYM3HAHOMY pPiBHI BpaB
yuacts i Koneturyuirtimit Cya Ykpainu. AHanis Hu3ku ioro piweHs (Hanpuknag, sig
2 nuctonana 2004 poky Ne 15-pn/2004, sin 24 6epesna 2005 poky Ne 2-pn/2005)
AQE 3MOTY 3pOBUTU BUCHOBOK, LLLO NMPMHLMI CPABEASIMBOCTI HEPO3PMBHO MOB A3AHMIA
3 MPUHUMNOMM PIBHOCTI (BOMIPHOCTI) 1 po3mipHOCTi (MponopuiiHocTi). Y npasosomy
KOHTEKCTi CNPABEANMBICTb O3HAYAE HEYNEPEMKEHICTb OPIraHiB NPABOCYAAA, NOAITUY-
HY T i1E0NOriYHY HEMTPANLHICTL OPraHis NyGRIYHOT BNAAM, HEMOCATAHHS IHAMBIAIB HA
B3OEMHI MPOBA i MOXIIMBICTb 3AKOHHOT NPOTMAIT y pasi NogiGHUX MOCAraHb, BigNnaTy
no 3acnyrax, 0COBUCTHX 3MIOHOCTAX | SKOCTAX NPU FTAPAHTOBAHOCTI HOAAHHS PIBHMX
MOXIMBOCTEN, YPAXYBAHHA B3OEMHMX IHTepecis couianbHux cyb’exTis. BignosigHo
KOHCTUTYLIMHA PiBHICTb, 30CHOBAHA HA MPMHLUMMI CNPABEASIMBOCTI, O3HAYAE (B ACnekTi
OCHOBHMX LIIHHOCTEN KOHCTUTYLIOHANI3MY) PIBHI KOHCTUTYLiNHI NpaBa 1 0608’ a3ku,
PIBHICTb Nnepen 30KOHOM, HOLAHHSA FAPOHTOBOHMX KOHCTUTYLIEIO PIBHUX MPABOBMX,
E€KOHOMIYHMX, MONITUYHMX TA IHLLMX MOXIIMBOCTEM, BIACYTHICTb AUCKPUMIHALLT, NpiopK-
TET NPAB TA iHTEPEeCiB 0OCOBUCTOCTI Y BIIHOCUHAX 3 AEPXKABOIO.

Ha npobnemu BAOCKOHANEHHS KOHCTUTYLIMHOTO PO3BMTKY B YKPQiHi 3BEpHYyNa
YBATY MPUCYTHIX JOKTOP IOPUAUYHUX HAYK, Mpogdecop kageapu KOHCTUTYUIHHOrO
npasa tpUaAnYHOro @akynstety KuiBCbkOro HauiOHQILHOMO YHIBEPCUTETY iMEH|
Tapaca llesqenka H. Manosuuska. Ha ii pymky, yaockonamosatn KoHctuTyuiio
YkpaiHu noTpibHO, OCKiNbKM BOHA HE BilOBPAXAE HANEXHUM YMHOM PEQSTbHMUIA CTAH
CYCNiNbHUX BIAHOCKH | TEHAEHLIT, WO 3YMOBMNEHO CKNAAHICTIO NOAITUYHUX TA EKOHO-
MI4HMX YMOB, 30 sfkmx Bigbysascs npouec ii npuiHatts 16 pokis Tomy. OgpHak
KOHCTATALA HEeAOMIKiB Y YMHHIN KOHCTMTyLLi'l' YKpoTHM He 03HAYaE HeobxigHOoCTI ii
CKOCYBAHHS TQ TEPMIHOBOTO npuiHaTTs Hosoro OcHosHoro 3akony. [Npouec ypoc-
koHanerHs Konctutyuii Ykpainm noTpibHO 34IMCHIOBATH 3 LOTPUMAHHAM OCHOBOMO-
NOXHUX MPUHUMMIB KOHCTUTYLIMHO-NPABOBOrO PErYIIOBAHHS, BPAXOBYIOUM i 0CO6-
nMBE MICLUE Yy NPABOBIM CUCTEMI KPAiHM TA QYHKLIIO OCHOBHOro crabinisatopa
cycninbHoro xutta. YpockoHanosatr KoHCTUTYLiIO NOTPIBHO | MOXIMBO Yepes me-
XOHI3M BHECEHHS 3MiH i JIONOBHEHb A0 ii TEKCTY, A TAKOX LUMASXOM NPUMAHATTS KOHCTH-
TYLIMHMX 30KOHIB.

H. Msanoeuubka nosHaumMna aeski HaNpsMu BAOCKOHANEHHS KOHCTUTYLiIMHO-NPQa-
BOBOIO PEryMOBAHHS i, BIANOBIAHO, MOXIIMBOTO KOperyBaHHs TekcTy KoHcTutyuii,
NOCTABMBLUM HO NepLUE MiCLe NOSINWEHHs MEXAHI3MIB 3a6e3neyeHHs npas i ceobof
MOLMHU | TPOMAAAHUHA K HOMBULLIOT COLLIANBHOI LiHHOCTI. 30erMo, BOHO BBOXXOE 30
HeobxigHe po3wmpuTi nosHosaxeHHs KonctutyuiiHoro Cyay Ykpainu wopo
3LINCHEHHS MONEePEenHbOro KOHCTUTYLIMHOIO KOHTPOMO, OCKiNbkM Ue edekTUBHMM’
30CiB NPOTUAIT YXBASNEHHIO NAPIAMEHTOM YKPAIHM HENMPABOBMX 3AKOHIB, TG 3ANPOBA-
AUTU IHCTUTYT KOHCTUTYLiHOT ckapru. [MoTpebye Nopanslioro po3suTKy M iHCTUTYT
MICLLEBOrO CaMOBPSIAYBAHHS — HA PIBHI 30KOHOAABYOrO PerynioBaHHs (0cobnuso ue
CTOCYETbCA MICUEBOTO CaMOBPAaYyBaHHs y micTi Kuesi).
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PossuToK gepxasHoOro 6y,EI,iBHl4LI,TBO 30NeXMTb Bif NONITUYHOT €4HOCTI B KPATHI, 6es
Hel yTBEPAXKEHHS CUbHOT fepKaBHOT BNaaM Hemoxnumee. B YkpaiHi Hemae noniTuyHoi
€AHOCTI BHACNILOK BHYTPILHbOTO PO3KOMY CYCMiNbCTBA, HELOCKOHANOCTI NAPTIMHOI
CUCTEMM TOLLO. TOMY NOTPEBYIOTh OCOBNUBOT YBAMU ABA YMHHWUKM, BAXKIIMBI s KOH-
conigauii cycninbCTBA, — HEYXWUMbHE MPOBEAEHHSA MOMITUKMU 3AMHATOCTI HACENEHHS i
NiIABULLEHHS MOrO XMUTTEBOTO PIiBHSA TA BAOCKOHAMEHHS 3QKOHOAABYOrO PErynoBAHHS
MIDKHOLIOHOMbHMX, MIXXETHIYHMX BiAHOCHKH.

YUQCHMKM KPYTIOro CTOMY MAM 3MOTY rubLLE O3HAROMUTUCS 3 METOLONOMNYHUMM
30CAAAMM OPTAHIYHOTO KOHCTUTYLIOHAMI3MY — cneuudiuHoro Hanpsamy ¢inocodcs-
KO-NPABOBOT AOKTPMHM TA KOHCTUTYLIMHOI NPOKTUKM, LLO PO3BMBAETHCA HUHI HOCOM-
nepen y Cnonydenmx LLtatax Amepuku. Ix KOPOTKMM, 3MICTOBHUI ornsaa 6yno 3anpo-
NOHOBAHO KOHAMAATOM IOPUAMYHMX HAYK, HOLUEHTOM Kadeapu KOHCTUTYUiHHOro
npasa Ykpainm HauioHansHoro yHisepcutety «OpuamuHa akagemis Ykpainu
im. dpocnasa Myaporo» B. Peunubkum. Bin koHcTaTysas, 30kpema, wo B YkpaiHi i
CbOTOfHI BIACYTHE PO3YMIHHSA 3ATANBHOMO 3MICTY | PYHKLIOHANBHOTO MPU3HAYEHHS
OPraHiYHOTO KOHCTUTYLIOHAMI3MY, FONIOBHMX LiHHOCTE i cTpaTeriynoi metr OcHoB-
Horo 3akoHy. 3ragaHi LHHOCTI | METY CMPUMMMAIOTL MOMMITKOBO Ti, XTO HE PO3YMI€ €TU-
Ky PO3BMHYTOrO KAMiTaniamy. HaATOMICTb 3MICT OPraHiyHOrO KOHCTUTYLIOHAMI3MY
nepenbayae, nepeaycim, CPUsHHA MPUCKOPEHHIO CoUianbHOI anHaMikM. Byab-ska
OPraHiYHA KOHCTUTYLiS — Lie HOCAMMNEePEL roNOBHUA HOPMATUBHUM YMHHWUK HONATO-
[XXEHHS TOPU3OHTANBHMX PUHKOBKX 3B'S13KiB, rAPAHTIS CBOOOAM TA HELOTOPKAHHOCTI
IHOMBIAA M TPOMOMAHCHKOrO CYCMinbCTBA 3Araniom, NPABOBMIA 3ACIO NPUCKOPEHHS BCiX
COLiaNnbHMX B3AEMOZAIM | NULLE NOTIM — IHCTPYKLIS AN LEPXKABHOrO anapary (3oci6 30-
6esneyeHHs cTabinbHOCTI 4ePXABHOTO Nagy).

Y cy4aCHOMy CBITi PO3PI3HAIOT AMEPUKAHCbKMI (i3 npioputeTom csoboau) Ta
€BPONENCbkMi (i3 npiopuTeTom cTabinbHOCTI, WO He 3anepedye cBobOaU, TOMy HOro
racno — «OeMOKpPATIa i CBo6ono») TUNONOTIYHI NIAXOAM OO BU3HAYEHHS OPraHIYHOrO
KOHCTUTYLIOHAONI3MY, i Lie PO3PI3HEHHS MAE HE TiNbkWM TEOPETUYHE, A M NPAKTUYHE 3HA-
YeHHs. ABTOP € NPUXMUITbHUKOM NEPLLIOTO, BBAXAKOUYM, LLLO 30 BHYTPILHBOK NTOTIKOIO T
FONIOBHUM MPM3HAYEHHSM OPraHIYHMIA KOHCTUTYLIOHANI3M — Le cBobofaa, ska nepe-
aye nemokparTii. YHiBepcanbHa ceo604a NponosuLii Ta NonmuTy CTBOPIOE PUHOK, B AKO-
MYy AEMOKPATis € nuile nonituyHnm cermeHtom. Came pUHOK SIK YHIBEPCANbHUI THM
CTOCYHKIB (0 HE NemMoKpaTia) YMOXIMBIIIOE NPOrPECUBHY COLIAbHY AMHAMIKY, LLIO
NOB’A3YETHCA 3 HAABHICTIO OPTAHIYHOTO KOHCTUTYLIOHAMI3MY.

OcHOBHE 3HAYEHHS KOHCTUTYLT, HO [lyMKYy OBTOPQ, — HE MATEPIAMNbHMMA, A NpoLe-
cyanbHuit acnekT. KoHcTuTyuis 3a6e3nedye MOXIUBICTb epeKTUBHOT B3AEMOAIT Pi3HMX
cy6’exTiB, BKNOYAIOUYM BNOAHMX, AN PALIOHANBHOTO BMPILLEHHS HATQbHUX MUTOHb.
Y pamMKax OpraHiyHoOro KOHCTUTYLIOHANI3MY Lsi B3AEMOLIS 34IMCHIOETLCS Y HAMLLBUI-
Wuit i HaledekTmeHILWKIM cnocib. Bin sabesnevye npasosui nag, 30 AKOro KOXeH MAE
MOXIMBICTb AiATW, HE MUTAKOYM 3AMBOTrO [O3BOMY B IEPAPXIYHUX CTPYKTYPAX MOMAITMY-
HOI 4K aaMiHICTPaTMBHOT Bnaau. [lepeBaxHuMit piBeHb CNinKyBAHHS — UMBINbHO-TOPU-
30HTaNbHMI. BrnogHa iepapxia npu LbOMy HEe CKACOBYETbCA, ane Hibu BigcTynae Ha
Apyrui nnaH. B opraHiyHoMy KOHCTUTYLIOHAMI3MI «TIHBOBUMMY» CTAKOTb IHCTUTYTH BIQ-
oM, Q He puHKy. binbwe TOro, ockinbkM AEMOKPATIS CAMA € YACTMHOK PMHKY,
PALIOHANBHO MPUCKOPIOIOTLCS M MOAITUYHI Mpouecu. 3 iHWworo 6oky, AemMokpaTis —
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cuctema GOPManisoBaHUX OBMEXeHb, Le PEXMM, xod i NobynoBaHui Ha BMBOPI
Binbwocti. Came TOMy BOHO MOXE rafibMyBATH NPOrPEC, YNOBIMbHIOBATU PO3BMUTOK,
OCKiNbKM, K | Byfib-sKMI PEXMM, HE MOXE MOBHOIO MIPOIO NepeabaynTH BifibHI (CMOH-
TQHHI) NPOSABM MONITUYHOTO, EKOHOMIYHOTO, KynbTypHOro po3sutky. OTxe, aKWwo
FONIOBHUI TAPAHT PUHKY — OPraHIiYHA KOHCTUTYLsI, TO FONIOBHOIO i MeTOIO € 3a6e3ne-
YeHHs cBoHOM AK YMOBM TBOPUYOCTI TA NPOorpecy. A AKLLO BOHA NOKIMKAHA FAPAHTY-
BaTM cBoboay, Bif AkOi 6e3n0oCcepenHbO 3anexXmTb PUHOK | MOCTYN 3Aranom, To Oc-
TATOYHO NOMYHUM Byfle CNPUIHATTA KOHCTUTYULIOHAMI3MY K BEPXOBEHCTBA HE30Co-
6oBUx Npasun rpu — npaea. Lo x cTocyeTbca 30KOHHOCTI K BUMOTU LOTPUMAHHS
NO3UTMBHMX NPABKI, TO BOHA € BAXKIMBOIO CKNAAOBOIO AEMOKPATII, ane He BinbLue Hix
OflHMM i3 aTPUBYTIB KOHCTUTYLiOHAN3MY. [Ing 3aiicHEeHHs aemoKpaTii NoTPIBGHI 3aKo-
HU, NPOTE Lji 3AKOHM MAIKOTb BYTU KOHCTUTYLIMHUMM, TOBTO BOHWU HE MOBMHHI 303IXATH
HO cBOBOMY TA PUHOK, IHOKLLE HEMWHYYOIKO € COLIQNbHA KPU3A | 3PELUTOID KCMEPTb»
KOHCTUTYLIOHONI3MY.

9Kk MExaHi3M MIATPMMKU PUHKY OPFaHIYHMIA KOHCTUTYLIOHANI3M nepeabayae cBo-
6oy TBOPYOCTI, BTINIEHOT Y CUMBONIYHMX GOPMAX (HOCAMNEpen y HayLi, OCBITI TA MM-
CTeLLTBi). Y nepxasi, KA € f4iINCHO KOHCTUTYLLIMHOO, TBOPYICTb MOTPAMAAE Mifl HAZIMHMIA
NPOBOBMI 30XMCT (rOPAHTOBAHA CBOOOAA TBOPYOrO COMOBMPOXEHHS, BIACYTHICTb
LLEH3YPU, HEBTPYYAHHS BAAAW Y KYNbTYPHO YYTAMBI 30HWM HAYKM, NITEPATYPU TA MUC-
TEeuTsa).

Ha aymky B. Peunubkoro, wuni YkpaiHa nepebyBae HO no4yaTkoBiM cTagii 3a-
CBOEHHA MAPAOUIMM OPraHIYHOTO KOHCTUTYLIOHAMI3MY, COME TOMY He YCBILOM-
NIOETLCA BMIMB AEMOKPATIi HO TBOPYICTb | HO cBOBOAY B LINOMY, HE CHOPMOBAHO
AOCTATHIX TAPAHTIM CBOBOAM PUHKOBMX B3AEMMH. Hepes nesHi iCTOPUYHI MpUUuHM OC-
HOBHY 3ArpO3y HALOHANBHOMY MOCTYMY TYT BOAYAKOTh HE B IEMOKPATII Y4 BY3bKOCTI
TBOPYOro MPOCTOPY, O B ABTOPUTAPM3MI Ta AMKTATYpPI. [ns pauioHanbHOro Bukopuc-
TAHHA MOXJIMBOCTEM, sIKi HOLOE AEMOKPATUYHUIA PEXMM, B YKPQATHI NOTPIBHO BiATBO-
PUTU MOBHOUIHHUIA PUHOK (PUHOK 3E€MIi BKIKOYHO), 3AXMCTUTU BAQACHICTb | BUXOBATK
QABTOHOMHY OCOBUCTICTb.

HoueHt kapenpmn Teopii nepxasu i npasa HauioHansHoro yHisepcutety «fOpu-
an4Ha akagemis Ykpainu imeri Spocnasa Myaporoy, noktop opmanyrnx Hayk C. lNo-
rpebHsik BUCNOBUB fAeaki nobaxaHHs Ha aapecy Kowctutyuiinoro Cyny Ykpainm,
KM, HA MOrO yMKY, 3 OHOro 60Ky, MA€E 3axXMLWATH Te, WO € yctaneHum B KoHcTtu-
Tyuii i WO BiANOBILHO BBAXAETLCH KOHCTUTYLIMHOK LIHHICTIO; 3 iHLIOro 60Ky — pe-
Qni30BYBATM Y CBOTM AIANBHOCTI MPWMHUMM BEPXOBEHCTBA MPOBA, WO MOXe OyTw
NOB'A3QHMIA 3 PEBI3IEI0 AEAKMX YCTANEHUX pedeit. 3 NormaLy iHTEPEeCiB CyCninbCTBA ay-
xe Baxxnmneo, wob Konctutyuinnmnin Cyn YKpaiHm, 3aXMLLAIOYM KOHCTUTYLIRHI LIHHOCTI,
KEPYBABCS BEPXOBEHCTBOM NPABA. 3BifcK Npobnema HanexHoOro MOTUBYBAHHS CyfO-
BMX pillieHb. [ToCUMNaHHS Ha JOCBIL IHWWX CyaiB, 30KpeMa EBPONencLKOro cyay 3 Npas
noanHn, besymosHo, gonae piwerHsm Konctutyuiinoro Cyay astoputety. OpHak
KPiM MOCKNAHb HA Ui AXepena Ta OCTATOYHOrO BUCHOBKY, CHOPMYNIbOBAHOTO B PE30-
NIOTUBHINM YACTMHI, IOPUCTAM Clifl 6AYUTU POSFOPHYTY KAPTUHY OBIPYHTYBAHHS LMX
BMCHOBKIB, AETANBHO BUMUCAHY MOTUBYBAIbHY YACTUHY.

Lle nepekonnueo gosoauno 6, wo Konctutyuinuin Cyg y cBOil aianbHOCTI Ke-
PYETLCS HACAMMNEPES, MPUHLUMMNOM BEPXOBEHCTBA MPABA. Y MOTUBYBAMbHINA YACTMHI
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pileHb OPraHy KOHCTUTYLIMHOI IOPUCAMKLIT — MOro penyTalis, 3a3HA4YMB HO 30BEpP-
wenHs C. MorpebHsk.

3 NEBHWMM MIPKYBOHHSAMKM T NOBAXKAHHAMM B KOHTEKCTI TEMW KPYIIOro CTOny
ssepHyscsa 0o Koncturyuiinoro Cyay Ykpainm i 3aBigyBay kadeapm KOHCTUTYLHHO-
ro npasa OPUAMYHOTO GakynbTeTy JIbBIBCbKOrO HALIOHAILHOIO YHIBEPCHTETY
im. I. @parka J1. bopmucnascekmii. Ceoto 4eprosy piuHmLIO, 3a3HAUMB BiH, KOHCTUTYLIS
YKpaiHM 3ycTpivce gewo B po3bypXAHOMY CTAHI, KOMM HABITb CMiKEp NAPIAMEHTY
30SBASE NPO TE, L0 BOHA BXE «BMKOHANA CBOIO posby. Lle MoxHa posymitu Tak, wo
QAKTYQSTbHOTO KOHCTUTYLIMHO-MPABOBOrO PEryioBAHHA B KPATHI He BiaOYBAETLCS, LLIO
KoHctutyuii paktnyHo Hemake.

J1. BopucnaBchbkmit TAKOX CTPMMAHO MOCTABMBCS [O PO3TOPHYTOI HUHI HOOMIPHO
QKTMBHOT AisSNbHOCTI Woao nepermaay i BpockoHaneHHs Konctutyuii Ykpainu.

[i amiHa — ue KPOK, KM NOTpebye rpaHUYHOT BUBAXKEHOCTI, 06EPEXHOCTI, a rono-
BHE pPeanbHOi OBrPYHTOBAHOCTI. TyT TAKOX Mir 61 ctaTti B Harogi noteHuian Koncru-
Tyuittoro Cyay YKpaiHu, kWit KpaLle, HiX Oyb-XTO iHLMI, 3HAE CTAH, B AKOMY nepe-
Bysae KoHCTUTYLS, TO OCHOBHI NPOBIEMM KOHCTUTYLIMHO-MPABOBOIO PEryoBAHHS.
3p0O3yMino, BiH HE MOE HOPMATMBHO BU3HAYEHMUX MOBHOBAXEHb BHOCUTH Y3AraSibHEH-
HS | NPONO3ULIT LLOAO CTAHY KOHCTUTYLIMHO-NPABOBOrO PEryNiOBAHHS 4O NAPIAMEH-
Ty abo [NpesuaeHTta YkpaiHu, ane NOBEAEHHS MOro KOMNETEHTHOT NO3umLii 3 UMx Mnu-
TAHb 10 BiOMA OCHOBHUX Cy6 €KTiB BNOAM Y Til UM iHLWIM dopmi Byno 6 HAA3BUYAMHO
kopucHum. 3asepuyioun euctyn, JI. Bopucnascbkuit npuenHaBcs GO AyMKM, WO
OCHOBHI MPO6IEMM B KOHCTUTYLIMHO-NPABOBOMY PErYIOBAHHI (TA BIANOBIAHO B XWTTI
YKpQiHCbKOro cycninbctea) obymosneni He ctaHom Konctutyuii Ykpainm sk Takoi, a
CTOHOM i BUKOHQHHS.

Ha sasepuuierns kpyrnoro crony lonosa Konctutyuiitoro Cyay Ykpainu A. Tono-
BiH MOMAKYBAB YYOACHMKAM 30 IPYHTOBHI AOMNOBIfI TA LiKABE M KOPUCHE OBroBOPEHHA
HU3KM BAXIIMBUX MPOBNEM KOHCTUTYLIMHOIO ByaiBHUUTBA 1 fgianbHOCTi KoHCTUTYLiHO-
ro Cyay Ykpainu. Bin Bucnosus noasky npucyTHiM GbaxiBLAM 3 KOHCTUTYLIMHOMO Npa-
BA 30 BESMKY JOMNOMOTY, Ky BOHM HagaoTs Konctutyuitnomy Cyny Ykpainu B xopi
MOro NPAKTUYHOI POBOTH.

Ornsa ninrotosneHo
YnpasniHHIM NpaBOBOI ekcrnepTHan
Cexperapiaty Koxcrutyuisinoro Cyay Ykpainm
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3OBHIIIIHI 3B’ A3KH

KOHCTHTYI[THHOTO CYIY YKPATHH

HEPBEHb

Bisut generauii KoncruryuiitHoro Cyny YKpaiHu y cKJ1ai 3acTyITHUKa
Tonosu KoucturyuiitHoro Cyny Ykpainu 0. baynina, cynniB KoH-

11—15 yepBHA crutyuiitHoro Cyny Ykpainu H. Ianranu ta B. [umkina no ®PH 3
METOIO IIPOBEICHHS (haXOBUX 3yCTpiueil 3 KOHCTHTYLIHO-IIPaBOBUX
mutaHb (M. boun, ®PH)

nenerauist Koncruryuiitnoro Cyny Ykpainu Ha voui 3 TonoBoro KoH-
crutyuiitHoro Cyny YkpaiHu A. [onoBiHMM B3sjla y4acThb Y MiXHa-
ponHiii koHdepeHllil «Tpagulis Ta NMEPCrEeKTUBU KOHCTUTYLIIIMHOTO

20—24 gyepBHSA KOHTPOJIIO», TIpUcBsueHiil 20-piuuto Koncturyiiitnoro Cyny Pymynii
(M. byxapect, PymyHist). ¥ pamkax BizuTy Oyjo mianvcaHo MemopaH-
JIyM TIpO pO3BUTOK cHiBpoOiTHULTBA Mixk KoHcTuTyliitHuM CynoM Yk-
painu tTa Koncruryuiithum Cynom Pecniy6niku bosrapist

3actynHuk [onoBu Koncruryuiinoro Cyny Ykpainu FO. bayiin mpo-
BiB 3ycTpiu 3 nmeieraiiero KutailchbKoro opuanyHOro TOBapuCTBa Ha
qoJli 3 Bille-mpe3uneHToM KuTaiichKOro IOpMAMYHOTO TOBAapUCTBA B
npoBiHLii A3iniH nanom XKy [yoxu

JIMNEHDb

cynast KonctutyuiitHoro Cyny Ykpainu C. BaoBiueHKO B3$IB y4acTh y
YopHoMopchKiit perioHalibHil KoHDepeHlii «[IpaBo Ha piBHICTb: MexXi

5—8 TUITHS KOHCTUTYLIMTHOTO 3aXMCTy», opraHizoBaHiii KoHcruryuiithum Cynom
Ipysii cninbHO 3 HiMelbKMM TOBapUCTBOM MiXKHApOIHOI CHiBIpalli
(M. barywmi, Ipysis)

22 yepBHS

cynnst Koncrurynitinoro Cymy Ykpainu O. I[laceHIok MpoBiB 3ycTpid 3
19 aumusa npeacTaBHMKaMu Micii ekcneptTiB [Ipoekty Twinning «IlinBuieHHs
e(eKTUBHOCTI Ta SIKOCTi YIpaBIiHHS aIMiHICTpaTUBHUX CYIiB YKpaiHU»

Koncturyuiinuit Cyn YkpaiHu BigBimajia rpymna cTydeHTiB Buinoi
LIKOJIM MeHeIKMeHTY (M. Bapiasa), siki mpoxoasiTh HaBYaJibHY TTpaK-

20 nunHs TUKY Ha MiANPUEMCTBAX Ta B LIEHTPAJIbHUX OpraHax Biaaau M. Kuesa B
paMKax criBmnpaii 3 AKaJeMi€l0 MyHIlIMITAJIbHOTO YIIPaBJIiHHS

3actynHuk TomoBu KonctutyuiitHoro Cyny Ykpainu C. Bunokyposn
MPOBIB 3yCTpiu 3 gejeraliielo B’eTHaMchKOI acolialii opucTiB

CEPINEHb

neneranis Koncrtutyiitinoro Cyny YxpaiHu Ha 4oii 3 [onoBoio
Konctutyuiinoro Cyay VYkpainu A. lTonoBiHuMM y ckiani cyanai
Koncruryuiiinoro Cyny Ykpainu H. Ilanranu ta kepiBHuka Ciryxou

28 ceprHs — 3abe3neueHHs disibHOCTI [onoBu Koncturyuilinoro Cyny Ykpainu —

2 BepecHs TrOJIOBHOTO pajgHuKa M. ApIIeBChbKOI B3sila y4acThb y MiXKHApOIHii
KoHepeHIil «KOoHCTUTYy1is: BTiUIEHHS LIIHHOCTEH IpaB JIIOAWHU,
JEMOKPATUYHOTO CYCITiIbCTBA Ta CydacHoOi nepxkaBu» (M. AcTaHa,
M. Anmatu, Pecrybrika Kazaxctan)

24 murHsa
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26—29 BepecHsI

Ne 5/2012
BEPECEHb

neneratist KoncruryuiiitHoro Cyny Ykpainu Ha yosi 3 TosnoBoro KoH-
crutyuitiHoro Cyny Ykpainu A. ToloBiHUM B3sJ1a y4acTh Y MiJATOTOB-
yoMy 3aciganHHi nmo XVI Konrpecy KoHdepeHIii eBpormneiichbKux
KOHCTUTYLiHUX cyaiB (M. BimeHb, ABcTpiiicbka PecrybJiika)

BinOynacsa koHdepeHuisi cynaiB Konctutyuiiinoro Cyny YkpaiHu Ta
Koncrutyuiiinoro TpubyHany Pecry6miku [Monbina (M. Kui, YkpaiHna)

nenerauist Koncruryuitinoro Cyny Ykpainu Ha voini 3 TonoBoro KoH-
crutyuitHoro Cyny Ykpainu A. TonoBiHum y cknazi cynni KoHcTu-
tyuiitHoro Cyny Ykpainu M. Komoca ta kepiBHuka Ciykou 3a6e3rie-
yeHHs AisibHOCTI TosioBu KoHcTtutyniitHoro Cyany YkpaiHu — TroJioB-
HOro pamHuka M. AplleBCbKOi B3sila y4yacTb y MiXXHapOAHOMY
cemiHapi «Posb KoHcTUTYLIITHUX cyaiB KpaiH CXiZHOTO ITapTHEPCTBA B
mpoleci rapMoHisallii HalliOHaJbHOTO 3aKOHOJABCTBa «Acquis
Communautaire», opranizoBaHoMy KoncturyuititnHum Cynmom Ipya3ii
CHJIbHO 3 OIOpO TEXHIYHQI JOMOMOIM Ta iH(GOpMaLillHOro OOMiHY
€sponeiicbkoi komicii TAMEKC (TAIEX) (M. Batywmi, [py3is)

cynast Koncruryuitinoro Cyny Ykpainu O. IlaceHiok mpoBiB 3ycTpiu 3
npencraBHUKamMu Micii excrieptiB [Ipoekty Twinning «[linBuieHHs
e(eKTUBHOCTI Ta SKOCTi yIpaBIiHHS agMiHICTpaTUBHUX CYyIiB YK-
paiHM» B paMKaX BUKOHaHHS 3axoay «HamaHHsI mormoMoru B po3po0iii
peKoMeHallii Il Tpec-ceKpeTapiBy»

BinmOynacst koHgepenuist cynniB Koncruryuiitnoro Cyny YkpaiHu ta
KoncruryuiitHoro Cyny JIutoBchkoi PecryOmiku Ha Ttemy «lapaHTii
HE3aJIeXKHOCTI KOHCTUTYLIMHUX cydiB» (M. BinbHioc, JIutoBceka Pec-
my0Jtika)
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MEMOPAHOYM

NPO PO3BUTOK CMiBPOBITHULTBA
mix Koncturyuiiium Cynom Ykpainu
ta KoHctutyuiiHum Cynom Pecny6riku bonrapis

Kowncturyuinnuin Cya Ykpainm i Konctutyuinimin Cya Pecny6nikm bonrapis (aani —
CropoHm),

BII3HAUAIOYM BAXKIIUBICTb CNiBPOBITHULTBA MiXK OPTAHAMM KOHCTUTYLIMHOI topMuC-
AVKUIT Ans NOAONbLIOro PO3LUMPEHHS BCEOIYHMX B3CEMOBUTIGHMX proTHCbKo-6on—
raPCbKMX BIHOCUH,

CMMPOIOYNCb HA MPUHUMNM LEPXABHOIO CyBEPEHITETY, YCBIAOMIIOIOYM CBOIO
BIANOBIAANBHICTL y cdepi 3axmcTy, 3a6e3nedeHHs BEpXOBEHCTBA i 6e3nocepenHboi
AT KOHCTUTYLIN, 3aXMCTY NPAB | CBOBOA MOANHU | TPOMOISHUHA,

NPArHYYM LWASXOM PO3BKTKY CMiBNPAL 1 OOMIHY LOCBIAOM POOOTU CPUSITU BXMT-
TIO 3aXOfiB A JOCATHEHHS NPAKTUYHKUX PE3YNbTATIB Yy Chepi 3aXMCTY, 306e3nedeHHs
BEPXOBEHCTBA M 6e3r|ocepem-|bo'|' Lii KOHCTUTYLINW, 30XMCTY NPAB i cBObBO NIOOUHM i
rPOMAASHUHA,

6y;3,yq14 BMNEBHEHMMM B TOMY, LLLO CMiBNPALS M 0BMiH LOCBIgOM pO6OTM y cdepi 3a-
XMCTY, 3a6e3Me4YeHHs BEPXOBEHCTBA i Be3nocepenHbol aii KOHCTUTYLM, 3OXMCTY NPAB
i cB06O NIOAMHU | TPOMALAHUHA CMPUATUME MOAANBLIOMY PO3BUTKY M 3MILHEHHIO
BIIHOCKMH MiX HOPOAAMM OBOX KPQAiH,

LOMOBWIUCS NPO TAKE:

Cratra 1
CropoHM NigTpUMyBATUMYTb CBOT BIlHOCHMHM HO OCHOBI MPUHLMMIB B3AEMHOT MOBA-
M, HE3ANEeXHOCTI, AOBIPU Ta CI'IinO6iTHMLI,TBO.

CraTTta 2
CTopoHM MPOBOAMTUMYTL [BOCTOPOHHI 3yCTPidi NPEACTABHMKIB KOHCTUTYLLIMHUX
CYLiB 3 GKTYQbHMX MUTAHb KOHCTUTYLIMHOTO NPABOCYAAS, WO CTAHOBAATH CMifbHUM
iHTepec, noyeproeo 8 Ykpaiwi Ta Pecnybniui bonrapis.

Cratma 3

CTOpOHM 30IMCHIOBATUMYTb OOMIH PILLIEHHAMM, BUCHOBKAMM, YXBANAMM, MOUAHATI-
MM KOHCTUTYLIMHUMKM Cynamu OBOX fepXaB, a TAKOX MATEPIANAMM MPABOBOrO
XAPAKTePY, HAOYKOBMMM TA EKCNEPTHUMMU LOCTIIKEHHAMM.

Cratta 4

CTOpOoHM CnpUATMMYTb OPraHi3aLil B3OEMHMX BI3UTIB NPEACTABHMKIB KOHCTU-
TYLIMHKUX CYAIB 3 METOIO BMBYEHHS OOCBIAY AiANbHOCTI OPraHiB KOHCTUTYLIMHOT IOpUC-
OMKUIT fepxas CTopiH.

Cratra 5

CTOopoHM CnpuaTmMyTb NOCTIMHOMY 0BMiHY iHbOpPMaLlieo Ta nocBinoM poboTH Ha
PiBHI CEKPETAPIATIB, 30KPEMA iX OKPEMMX CTPYKTYPHUX NigPO34iNiB.
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Cratta 6

Akwo iHwe He BusHaveHo CTopoHamu, OOMIH AenerauisMm 3aiNCHIOETLCA HO TAKMX
YMOBQX:

a)  30MpoWeHa CTOPOHA BIAMOBIAAE 30 MXXHAPOLHI TPAHCMOPTHI

BMTPOTM YNEHIB Aenerawi,

6) npwWtMaoYa CTOPOHA BIANOBIAAE 30 BUTPATH, MOB'A3AHI 3

nepebyBaHHAM Aenerauii 3anpoLIeHOi CTOPOHM, BKITKOUAIOYM BUTPATHU HA

NPOXMBAHHSA, XOPYYBAHHS TA MICLEBI TPAHCNOPTHI BUTPATH.

Cratta 7
Lleit MeMopaHayM HE MOXe TIYMAUUTUCS K MKHOPOAHMIA Jorosip abo yroaa i
3rigHO 3 MIXXHOPOAHMM NMYBAIYHUM MPABOM HE BCTAHOBIIOE NPABOBKUX 3060B’A30HSb.

Cratta 8
Lleit MeMopaHaym yKNOAQeTbCA CTPOKOM HA TPU Poku. Moro ais aBToMaTM4HO
NPOAOBXYETHCS HA KOXHI TPU HACTYMHI POKM, AKLLLO XOAHA i3 CTOPIH MMCbMOBO HE Mo-
BILOMWTb NMPO CBiM HAMIP MPUMUHUTK MOTO A0 HE MEHLUE, SK 3a TPW Micsaui Ao
3aKiHYeHHs aii Memoparaymy.
BYMHEHO & micti Byxapecr, 21 yepsHs 2012 poky, y ABOX MPUMIPHMKAX, KOXHMIA
YKPQIHCbKOIO TA 6OArapCbKO MOBAMM, MPUYOMY BCi TEKCTU OBTEHTUYHI.

[onosa [onoea
Konctutyuininoro Cyay Ykpainu Koncruryuintoro Cyay Pecny6niku bonrapis
A. TonosiH €. TanHues
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Bictuk Korncrutyuivinoro Cyay Ykpainm

Ne 5/2012

BITAEMO IOBUIAPIB

Cyani Koncturyuininoro Cyny Ykpainu,
oro Cekpetapiar Ta PegakuiitHa paga
«BicHuka KoHctutyuinitoro Cyay YkpaiHuy

wwmpo sitaoTs cyaao Koncturyuitnoro Cyay Ykpainu,
KAHAMAATO IOPUANYHUX HAYK,

LOKTOPA Npasa,

3ACNyXeHOro pucTa YKpaiHm

CTELIOKA TMetpa boraaHoeuua 3 50-piyusml

baxaemo Bam, waHosHuit [NeTpe boraaHoBMYy, HOBMX 3HAYHUX HAYKOBMX LOCST-
HeHb y NpaBoBii cdepi, Ae Bawi 3HaHHS 1 4OCBIA KOHCTUTYLIMHOTO CyAOYMHCTBA Ciy-
ryloTb YTBEPMKEHHIO B YKPQAiHi NpaB i cBOOOA MOANHM | TPOMAAAHMHA.

baxaemo, wob 3n0poe’s Byno MiLHUM, OCENns — 3ATULIHOK, A WAHa 1 Tobos
PiaHUX | Apy3iB — BE3MEXHOIO.
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3asigysay  BignosigansHmii
PEAAKUIMHO-BMAOBHMYOTO BigAINY  Cekperap
Cexpetapiatry K. lNirHacra
Koncturyuintoro Cyay Ykpainm — Ten.: 0 (44) 238-11-54
C. Cvpoperko  e-mail: court@ccu.gov.ua
ten.: 0 (44) 238-10-32

Bunoaeeup
BuagaeHunumii im «IH KOpe»
Ykpaina, 04107, Kuis-107, syn. barrosytiscbka, 17-21
Ten./dakc: 0 (44) 537-51-11
E-mail: inffo@inyure.kiev.ua
www.inyure.kiev.ua

CsigouTrso Npo BHeCeHHs cy6’ekTa BUAABHMYOT CNPAaBK
0o LlepXaBHOro peecTpy BMAABLIB, BUTOTIBHMKIB | PO3MNOBCIOAXKYBAYIB
BMAABHMYOI NPOAYKLi

Cepis [IK No 2191 gig 20.05.2005 p.

Hag sunyckom npauosanm:
Mazenko O. C,,
lopbauerko O. B,
Tiodskina O. B,
Minayk J1. 4.,
Kaprawosa O. P.

Mignucaro go apyky 01.11.2012.
®opmat 70 x 100 '/4,4. Manip odbceTrmit. dpyk obceTHmit.
Ym. gpyk. apk. 10,4. O6n. sug.-apk. 8,65.
3am. Ne 12-951.
Haknag 570.
Llia gorogipHa.

Binnpykosaro y MAT «BINOJ»
Ykpaina, 03151, m. Kuis, syn. Bonunceka, 60

CsigouTtso nNpo BHeceHHs cyb’ ekTa BUAABHKUYOT CpaBK
0o LlepXaBHOro peecTpy BUAABLIB, BUTOTIBHUKIB
i PO3MOBCIOAXYBAYIB BUAABHMYOT NPOAYKLIT
Cepis OK Ne 752 gig 27.12.2001 p.
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