Summary to the Decision of the Constitutional Court of Ukraine 
No. 9-rp/2010 dated March 25, 2010 in the case upon the constitutional petition of 47 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of the Resolution of the Verkhovna Rada of Ukraine “On temporary appointment and discharge of judges to and from administrative offices”

Subject of the right to constitutional petition – 47 People’s Deputies of Ukraine – applied to the Constitutional Court to recognise the Resolution of the Verkhovna Rada of Ukraine No. 1098-V dated May 30, 2007 “On temporary appointment and discharge of judges to and from administrative offices” (hereinafter referred to as “the Resolution”) as non-conforming with the Constitution of Ukraine (unconstitutional).
Until the legislative regulation is established the Resolution sets forth the order of appointment and discharge of judges to and from administrative offices of the court’s chairman and deputy chairman (except Chairman of the Supreme Court of Ukraine and Deputy Chairmen of the Supreme Court of Ukraine) by the High Council of Justice based on the recommendation of: the Council of Judges of Ukraine (as for the specialised courts – the relevant council of judges); Chairman of the Supreme Court of Ukraine (as for the specialised courts – chairman of the relevant high specialised court); assembly of judges of the relevant courts; member of the High Council of Justice (item 1). The Regulation also provides that chairman of the court, deputy chairman of the court appointed after May 16, 2007 in accordance with the provisions of Article 20.5 of the Law “On the Judiciary of Ukraine” that were recognised unconstitutional by the Decision of the Constitutional Court of Ukraine No. 1-rp/2007 dated May 16, 2007 are subject to confirmation as stipulated by item 1 of the Regulation (item 2).
Ukraine is a law-based state, in which the principle of the rule of law is recognised and effective (Articles 1, 8.1 of the Constitution).

The Constitution of Ukraine prescribes that state power in Ukraine is exercised on the principles of its division into legislative, executive and judicial and determines the limits of authority, grounds and means of activities of state bodies (Articles 6, 19.2).
According to the Constitution of Ukraine, matters of the judicial system, judicial proceedings and the status of judges shall be determined by the laws of Ukraine exclusively. The sole body of legislative power in Ukraine is the Verkhovna Rada and its authorities include adoption of laws (Articles 75, 85.1.3, 92.1.14). Hence, resolution of the above-mentioned issues also belongs to the authority of the Verkhovna Rada. 
In authorising the Verkhovna Rada with such authorities, the Fundamental Law obliged it to act not only within its limits but also in the manner prescribed by the Constitution, i.e. to determine the judicial system, judicial proceedings and the status of judges by adopting laws only.
Pursuant to Article 92.1.14 of the Constitution of Ukraine, the Verkhovna Rada of Ukraine adopted the Law “On the Judiciary of Ukraine” according to which creation of courts and appointment and discharge of judges to and from administrative offices are the components of the judicial system (Article 20). Therefore, according to the Fundamental Law, these matters should be resolved in a legislative way exclusively which is the constitutionally prescribed way of determination of the judicial system by the Verkhovna Rada of Ukraine.
In its Decision No. 1-rp/2007 dated May 16, 2007 in the case on appointment and discharge of judges to and from administrative offices (paragraph 3 item 6 of the motivation part, item 3 of the resolution part)_the Constitutional Court emphasised the necessity to regulate the appointment and dismissal of judges to and from administrative offices in the legislative way precisely).
Legal reasoning of the Constitutional Court in its Decision No. 4-rp/2008 dated April 1, 2008 in the case on the Rules of Procedure of the Verkhovna Rada of Ukraine which states that the list of issues that are to be regulated by laws exclusively (prescribed in Article 92 of the Fundamental Law) is mandatory, i.e. all decisions related to them should be approved in the form of the law. In particular, these issues include the judicial system, judicial proceedings and the status of judges. In this way the Constitution prescribes that the Verkhovna Rada exclusively is in position to lay down the organisation and the procedure for operation of bodies of legislative, executive and judicial power and the status of the officials (paragraphs 3 and 4 item 4.2 of the motivation part).
Thereby, having regulated the issue on appointment and discharge of judges to and from administrative offices by the resolution, and not by the law, the Verkhovna Rada of Ukraine acted within its authority but not in the manner prescribed by the Constitution that does not conform with Articles 19.2 and 92.1.14 of the Fundamental Law.

Thus, the Constitutional Court of Ukraine held:
1. To recognise the Resolution of the Verkhovna Rada of Ukraine No. 1098-V dated May 30, 2007 “On temporary appointment and discharge of judges to and from administrative offices” as such that does not conform with the Constitution of Ukraine (unconstitutional).

2. The Resolution of the Verkhovna Rada of Ukraine No. 1098-V dated May 30, 2007 “On temporary appointment and discharge of judges to and from administrative offices”, recognised unconstitutional, loses its effect on the day of adoption of this Decision by the Constitutional Court.
