Summary to the Decision of the Constitutional Court of Ukraine No. 10-rp/2009 dated May 12, 2009 in the case upon the constitutional petition of the President of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of Article 17.1 of the Law “On Elections of the President of Ukraine” and the Resolution of the Verkhovna Rada of Ukraine “On Designating Regular Elections of the President of Ukraine”
Subject of the right to constitutional petition – the President of Ukraine – applied to the Constitutional Court of Ukraine with a petition to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) Article 17.1 of the Law “On Elections of the President of Ukraine” (hereinafter referred to as the Law) and Resolution of the Verkhovna Rada of Ukraine “On Designating Regular Elections of the President of Ukraine” (hereinafter referred to as the Resolution).

  Ensuring that elections of the President of Ukraine are held within the periods envisaged by the legislation is significantly important for a democratic state and its republican foundations (paragraph one item 3.1 of motivation part of the Decision No. 8-rp/2009 dd. April 28, 2009).

Pursuant to Article 85.1.7 of the Constitution, designating elections of the President of Ukraine within the terms provided for by the Constitution pertains to the authorities of the Verkhovna Rada of Ukraine. Under Articles 103.1, 103.5 and 104.1 of the Fundamental Law, the President of Ukraine is elected for the term of five years; the President of Ukraine assumes office from the day of taking the oath to the people at a solemn session of the Verkhovna Rada of Ukraine; regular elections of the President of Ukraine are held on the last Sunday of the last month of the fifth year of the term of authorities of the President of Ukraine.
Hence, the Verkhovna Rada of Ukraine, calculating the term of office of the President of Ukraine, designating regular elections of the President of Ukraine and fixing the date of the elections, shall be guided by Articles 85.1.7, 103.1, 103.5 and 104.1 of the Constitution.

The Resolution of the Verkhovna Rada of Ukraine fixed Sunday, October 25, 2009 to be the date of regular elections of the President of Ukraine. In this Resolution, the Verkhovna Rada of Ukraine referred in particular to Article 58 of the Constitution (“laws and other normative-legal acts have no retroactive force except in cases when they mitigate or annul the responsibility of a person”) and Article 17.1 of the Law (“regular elections of the President of Ukraine are held on the last Sunday of October of the fifth year of the authorities of the President of Ukraine”). 

Article 17.1 of the Law reproduces Article 103.5 of the Constitution that was effective before January 1, 2006. However, this Article as amended by the Law No. 2222 has been in force since January 1, 2006.
Chapter II “Final and Transitional Provisions” of the Law No. 2222 is silent regarding the application of Article 103.5 of the Constitution that was effective before January 1, 2006 to fixing the date of elections of the President of Ukraine which are held after the Law No. 2222 enters into force. Therefore referring in the Resolution to Article 58 of the Constitution is groundless.
According to the amended Article 103.5 of the Constitution, regular elections of the President of Ukraine are held on the last Sunday of the last month of the fifth year of the term of authorities of the President of Ukraine. Thus, Article 17.1 of the Law is non-conforming with Article 103.5 of the Constitution, i.e. unconstitutional.
According to the Fundamental Law, Ukraine is a law-based state where laws as well as other normative-legal acts shall be adopted on the basis and conform to the Constitution, and where bodies of state power (i.e. legislative, executive and judicial) are obliged to act only on the basis, within the limits of authorities and in the manner envisaged by the Constitution and laws (Articles 1, 6.2, 8.2, 19.2).
These fundamental constitutional norms are binding for each body of state power when realising its authorities.

Since the Resolution is not founded on the mentioned provisions of the Constitution concerning calculating the term of office of the President of Ukraine and fixing the date of regular elections of the President of Ukraine, the Constitutional Court of Ukraine reaches the conclusion on its non-conformity with Articles 6.2, 8.2, 19.2, 85.1.7 and 103.5 of the Constitution.

Thus, the Constitutional Court of Ukraine held to recognise as non-conforming with the Constitution of Ukraine (unconstitutional) Article 17.1 of the Law “On Elections of the President of Ukraine” No. 474-XIV dd. March 5, 1999 as amended by the Law No. 1630-IV dd. March 18, 2004 and the Resolution of the Verkhovna Rada of Ukraine “On Designating Regular Elections of the President of Ukraine” No. 1214-VI dd. April 1, 2009.

