Summary to the Decision of the Constitutional Court of Ukraine as of December 11, 2007 no. 11-rp/2007 on the official interpretation of the provisions of Article 129.3.8 of the Constitution, article 383.2 of the Code of Criminal Procedure
Citizen Kasyanenko B.P. applied to the Constitutional Court for the official interpretation of the provisions of Article 129.3.8 of the Constitution, Article 383.2 of the Code of Criminal Procedure.

The author of the constitutional appeal substantiated the necessity in the official interpretation of the mentioned norms by the fact that the Supreme Court applies them differently while examining cassation complaints of the decisions of local and appeal courts in cases on complaints on rulings on refusal to initiate a criminal case.

The Constitutional Court came to a conclusion that the decisions of local and appeal courts in cases of public and private prosecution which left unsatisfied the complaints on rulings on refusal to initiate a criminal case, are such that hinder further proceedings in a case since they exclude the possibility to initiate a criminal case, to conduct a pre-trial investigation (inquiry), its consideration in essence by the court, adoption of a decision and making other procedural acts, and thus they are to be examined in cassation.

The provisions of Article 383.2 of the Code of Criminal Procedure as to the examination in cassation of courts’ decisions in the aspect of the issues raised in the constitutional appeal are to be understood as such that grant the right to examine in cassation the decisions of local and appeal courts rendered in cases concerning complaints on rulings on refusal to initiate a criminal case since such decisions hinder further proceedings in a case except for cases when a court of appeal cancelled a decision of a local court and returned the case for a new trial.

Article 129.3.8 of the Constitution which determines one of the main fundamentals of the judiciary – ensuring complaint of a court decision by appeal and cassation, Article 383.2 of the Code of Criminal Procedure that sets forth the possibility to examine in cassation the rulings which hinder further proceedings in a case and decisions of courts of appeal rendered as to these rulings, and Article 384 of the Code of Criminal Procedure which establishes a list of subjects who have the right to complain in cassation or to submit a cassation application as to the mentioned courts’ decisions are in systemic link. This gives grounds to conclude that except for persons who, pursuant to Article 384.4 of the Code of Criminal Procedure, have the right to submit a cassation application onto mentioned courts’ decisions, the persons who appealed judicially the rulings on refusal to initiate a criminal case also have the right to submit a cassation complaint. 

Thus, the Constitutional Court of Ukraine held that the provisions of Article 129.3.8 of the Constitution “ensuring complaint of a court decision by appeal and cassation, except in cases established by law” in the systemic link with Article 383.2 of the Code of Criminal Procedure are to be understood as such that give the right to examine in cassation the decisions of local and appeal courts as to the rulings on refusal to initiate a criminal case, except in cases established by law.

