Summary to the Decision of the Constitutional Court of Ukraine dated April 25, 2012 No. 11-rp/2012 in the case upon the constitutional appeal of citizen Oleksii Leonidovych Shapovalov concerning official interpretation of the provisions of Articles 106.1.20, 111-13.1 of the Commercial Procedural Code of Ukraine in conjunction with the provisions of Articles 129.3.2, 129.3.8 of the Constitution of Ukraine 

In considering issues raised in the constitutional appeal, the Constitutional Court of Ukraine proceeds from the following. 
Judicial proceedings in Ukraine are based on the main principles defined by Articles 129.3.2, 129.3.4, 129.3.8 of the Constitution of Ukraine, in particular equality before the law and the court of all participants in a trial; adversarial procedure and freedom of the parties to present their evidence to the court and to prove the weight of evidence before the court; ensuring complaint of a court decision by appeal and cassation, except in cases established by law. As for the commercial proceedings, the mentioned principles are developed in Chapters I, XII and XII-1 of the Commercial Procedural Code of Ukraine (hereinafter referred to as “the Code”). 
Change of manner and order of execution of decision is one of the procedural guarantees of protection and renewal of rights and interests of natural and legal persons protected by court. 

According to the case-law of the European Court of Human Rights the right to execution of the court decision is a part of the right to access to court envisaged by Article 6 of the Convention for the Protection of Human Rights and Fundamental Freedoms for purpose of which execution of a decision adopted by any court shall be regarded as an integral part of judicial examination (Judgment in the case “Shmalko v. Ukraine" dated July 20, 2004).

Change of one manner and order of execution of court decision to another are connected with its obligatory execution regardless of the way it is conducted – voluntarily or compulsorily. There shall be adopted a ruling concerning change of manner and order of execution of decision, ruling, resolution of court or refusal in their satisfaction which may be challenged in the order established by law. 
Having analysed the content of Articles 106, 111-13 of the Code, the Constitutional Court of Ukraine deems that they do not have a prohibition regarding appellate and cassation appeal of rulings and resolutions of commercial court. Absence of the norm concerning challenge of ruling on refusal to satisfy appeal concerning change of manner and order of execution of decision, ruling, resolution of court in Article 106.1 of the Code shall not constitute grounds for refusal in admitting appellate or cassation appeals against such rulings. Such refusal would have been regarded as a violation of the constitutional right to judicial protection which shall not be restricted according to Article 64 of the Constitution of Ukraine. 
According to the constitutional requirement of equality before the law and the court parties shall have equal procedural possibilities of renewal of the mentioned rights and freedoms, particularly by means of challenging in the appeal of rulings of court of the first instance and in cassation - of resolutions of appeal instance both concerning change of manner and order of execution of decision, ruling, resolution and refusal in these changes.
Absence of possibility of appellate and cassation challenge of court ruling regarding refusal in satisfaction of appeal concerning change of manner and order of execution of decision, ruling, resolution in the same order as rulings on change of manner and order of their execution does not comply with the principle of justice either. 

The right to challenge court decisions in courts of appeal and cassation is a part of the constitutional right of an individual to judicial protection. It is guaranteed by the fundamental principles of judicial proceedings envisaged by the Constitution of Ukraine which are binding for all forms of judicial proceedings and judicial instances, in particular ensuring appellate and cassational challenge of court decision, except in cases established by law (Article 129.3.8).
The Constitutional Court of Ukraine came to a conclusion that apart from a decision of a local commercial court rulings of local commercial court and resolutions of appellate instance both concerning change of manner and order of execution of decision, ruling, resolution and refusal in change of manner and order of their execution may be challenged in appeal and cassation.    
  Thus, the Constitutional Court of Ukraine held that in terms of the constitutional appeal the provisions of Articles 106.1.20, 111-13.1 of the Commercial Procedural Code of Ukraine in conjunction with the provisions of Articles 129.3.2, 129.3.8 of the Constitution of Ukraine shall be understood as reading that rulings of local commercial court and rulings of an appeal instance both concerning change of manner and order of execution of decision, ruling, resolution and refusal in change of manner and order of their execution are due to challenge in appeal and cassation.    

