Summary to the Decision of the Constitutional Court of Ukraine dated June 12, 2012 No. 13-rp/2012 in the case upon the constitutional petition of 53 People’s Deputies of Ukraine concerning conformity to the Constitution (constitutionality) of some provisions of the Tax Code of Ukraine  

Article 16.1.13 of the Tax Code (hereinafter referred to as “the Code”) envisages that a taxpayer is obliged to allow officials of a controlling authority while carrying out inspections to survey the premises and territories (other than residential premises of citizens) that are used for obtaining income or are related to the maintenance of objects of taxation, as well as for inspecting calculation and payment of taxes and fees in the cases established by this Code.  

According to Article 20.1.11 of the Code the state tax authorities have a right to examine areas, premises (other than residential premises of citizens) and other property used to conduct economic activities and/or are object of taxation and used  to generate income (profit) or related to other taxable objects and/or may serve as a source of tax repayment. 

In the opinion of the subject of the right to constitutional petition, the mentioned provisions of the Code do not conform to Articles 30.1, 30.2, 124.1 of the Constitution since entry into a dwelling place or other possessions of an individual, the examination or search thereof shall not be permitted other than pursuant to a substantiated court decision.
The Constitutional Court mentions that the disputed provisions of the Code concerns not entry but access of the controlling bodies to examination of the territories and premises defined in the Code and liability of a taxpayer to allow officials of the controlling bodies while performing examination to examine respective premises, territories. 
Herewith in case officials of bodies of the State Tax Service are not allowed to examine territories, premises defined in Article 20.1.11 of the Code these bodies have a right to apply to a court concerning suspension of expenditure operations of a taxpayer on bank accounts of such taxpayer in banks and other financial institutions (except operations on salary payments and discharge of tax, levies, single contribution for the mandatory state social insurance, as well as monetary obligation of a taxpayer defined by the controlling body).

 The Constitutional Court deems that the authority of the controlling bodies and liability of taxpayers established in Articles 16.1.13, 20.1.11 of the Code are the necessary conditions for ensuring execution of Article 67.1 of the Constitution according to which everyone is obliged to pay taxes and levies in accordance with the procedure and in the extent established by law. 

The subject of the right to constitutional petition considers that application of administrative arrest of property towards an individual who has incurred a tax debt and travels abroad (Article 94.2.2 of the Code) restricts his or her right to freely leave the territory of Ukraine guaranteed by Article 33.1 of the Fundamental Law. 
Analysis of the mentioned provisions of the Code gives grounds to state that they do not comprise prohibition for an individual who has incurred a tax debt to travel abroad, but Article 94.2.2 concerns only the right of property of a taxpayer concerning the property he or she possesses in case this person has incurred a tax debt and travels abroad.  
According to Article 94.2.5 of the Code administrative arrest of property may be applied if registration of a person as a taxpayer with the state tax authority is missing should such registration be mandatory according to the Code or when a taxpayer who has received a tax notice or has incurred a tax debt performs actions on transferring property outside Ukraine, concealing or handing it over to other persons.

The subject of the right to constitutional petition argues that mentioned provisions of the Code contravene with the principles of inviolability of a dwelling place and the right of private property provided by Articles 30, 41 of the Fundamental Law since, in his opinion, it is seen from the content of these provisions that arrest may be applied to property which is not used for economic activities, including a dwelling place of a person.

The right of the legislator to establish a special order for a taxpayer to dispose of his or her assets which include a dwelling place in laws for a certain term conforms to the legal position of the Constitutional Court stated in its Decision dated March 24, 2005 No. 2-rp/2005 reading that “the establishment of tax system, taxes and levies, its scale and order of discharge is an exclusive prerogative of a law. While regulating these public relations the state has a right to define mechanisms which ensure due discharge of taxes and levies by taxpayers (paragraph 4 of item 4.1 of the motivation part).

The Constitutional Court deems that application of administrative arrest to property of a taxpayer in order to ensure the taxpayer to discharge his or her liabilities is not a violation of the right of a person for inviolability of a dwelling place. Therefore, the administrative arrest of property of a taxpayer does not deprive the taxpayer of the right of property for such assets guaranteed by Article 41 of the Constitution.       
Thus, the Constitutional Court of Ukraine held:
To recognise as conforming to the Constitution (constitutional) the provisions of the Tax Code, in particular:

- Article 16.1.13 according to which a taxpayer is obliged to allow officials of a controlling authority while carrying out inspections to survey the premises and territories (other than the residential premises of individuals) that are used for gaining income or the territories related to the maintenance of objects of taxation, as well as for inspecting calculation and payment of taxes and fees in the cases established by this Code;

- Article 20.1.11 according to which the state tax authorities have a right to examine areas, premises (other than residential premises of individuals) and other property used to conduct economic activities and/or are object of taxation and used  to generate income (profit) or related to other taxable objects and/or may serve as a source of tax repayment;
- Article 94.2.2 according to which administrative arrest of property may be applied if it has been identified that an individual who has incurred a tax debt travels abroad;
- Article 94.2.5 according to which administrative arrest of property may be applied if registration of a person as a taxpayer with the state tax authority in missing should such registration be mandatory according to the Code or when the taxpayer who has received a tax notice or has incurred tax debt performs actions of transferring property outside Ukraine, concealing or handing it over to other persons.
