Summary to the Decision of the Constitutional Court of Ukraine no.14-rp/2008 dd. July 8, 2008 on the case upon a constitutional petition of 60 national deputies of Ukraine concerning compliance with the Constitution (constitutionality) of provisions of sub-paragraphs 1 and 2 of paragraph 1 and paragraph 2 of Article 11 of the Law of Ukraine “On Natural Monopolies” (case on national commissions regulating natural monopolies)
A subject of the right to a constitutional petition – 60 national deputies of Ukraine – applied to the Constitutional Court of Ukraine with a request to recognize as non-compliant with the Constitution of Ukraine (unconstitutional) provisions of sub-paragraphs 1 and 2 of paragraph 1 and paragraph 2 of Article 11 of the Law of Ukraine “On Natural Monopolies” (hereinafter referred to as the Law).
The disputed provisions of the Law provide for the following:

· national commissions regulating natural monopolies (hereinafter referred to as the commissions) are central executive bodies with a special status that are created and terminated by the President of Ukraine (sub-paragraph 1 paragraph 1 of Article 11);

· the commissions act on the grounds of provisions approved by the President of Ukraine (sub-paragraph 2 paragraph 1 of Article 11);
· the commissions consist of the Commission Chair and at least two commission members appointed and dismissed by the President of Ukraine upon nomination by the Prime Minister of Ukraine (paragraph 2 of Article 11).

In considering the issues raised by the authors of the constitutional petition the Constitutional Court of Ukraine proceeds from the following.

Pursuant to provisions of sub-paragraph 31 of paragraph 1 Article 106 of the Constitution of Ukraine, powers and authorities of the President of Ukraine are determined exclusively by the Fundamental Law of Ukraine. This Constitutional Court of Ukraine repeatedly referred to this fact in its documents.
In its Decision no.7-rp/2003 dd. April 10, 2003 (case on guarantees of activities of a national deputy of Ukraine), the Court  stated that “powers and authorities of the President of Ukraine are provided for in the Constitution of Ukraine, which makes it impossible to adopt laws that would provide for other powers and authorities (rights and responsibilities)”. The Constitutional Court of Ukraine preserved the same position in its Decisions no.9-rp/2004 dd. April 7, 2004 (case on the Coordination Committee) and no.1-rp/2007 dd. May 16, 2007 (case on dismissal of a judge from administrative office).

 When approving the Law in 2000 and providing for powers and authorities of the President of Ukraine mentioned in sub-paragraphs 1 and 2 of paragraph 1 and paragraph 2 of Article 11 of the Law, the Verkhovna Rada of Ukraine acted in accordance with the scope of constitutional competence of the Head of state provided for in Article 106 of the Constitution of Ukraine, namely his/her power to form central executive bodies and regulate their activities.

 However, the Law no.2222-IV changed the wording of Article 106 of the Constitution of Ukraine. The new provisions of this article do not contain the power of the Head of state to create central executive bodies and regulate their activities through presidential decrees. The President of Ukraine may regulate activities of only those bodies which he/she is constitutionally authorized to create and regulate.
Thus, the Constitutional Court of Ukraine held:

Provisions of the Law of Ukraine “On Natural Monopolies” no.1682-III dd. April 20, 2000 are recognized as non-compliant with the Constitution of Ukraine (unconstitutional), namely:

· sub-paragraph 1 paragraph 1 of Article 11 on creation and termination of national commissions regulating natural monopolies by the President of Ukraine;

· sub-paragraph 2 paragraph 1 of Article 11 on approval of provisions on national commissions regulating natural monopolies by the President of Ukraine;

· paragraph 2 of Article 11 on appointment and termination of authorities of the chairs of national commissions regulating natural monopolies and members thereof by the President of Ukraine upon submission by the Prime Minister of Ukraine. 

Judge Dmytro Lylak attached a dissenting opinion.
