Summary to the Decision of the Constitutional Court of Ukraine No. 15-rp/2012 dated July 11, 2012 in the case upon the constitutional petition of 51 People’s Deputies of Ukraine regarding conformity to the Constitution of Ukraine (constitutionality) of the provisions of paragraphs five and six Article 75, paragraph four Article 77 of the Rules of Procedure of the Verkhovna Rada of Ukraine, approved by the Law of Ukraine “the Rules of Procedure of the Verkhovna Rada of Ukraine” (case on elections of the Chairman of the Verkhovna Rada of Ukraine) 

Subject of the right to constitutional petition – 51 People’s Deputies of Ukraine – applied to the Constitutional Court of Ukraine with a petition to rule on the unconstitutionality of the provisions of Articles 75.5, 75.6, 77.4 of the Rules of Procedure of the Verkhovna Rada of Ukraine approved by the Law of Ukraine “On the Rules of Procedure of the Verkhovna Rada of Ukraine” dated February 10, 2010 No. 1861-VI (hereinafter referred to as “the Rules of Procedure”).

In examining the constitutional petition, the Constitutional Court of Ukraine proceeds from the following.

As it is seen from Articles 1, 5.2 of the Fundamental Law of Ukraine the distinctive principle of the parliamentarianism is openness of parliamentary activities. 

Essence of the representative democracy envisages, first of all, indirect participation of citizens in decision making of state importance by means of their representatives called on to act on behalf of voters, express and protect interests of all people. Implementation of the principle of openness of parliamentary activities guarantees constant communication of the People’s Deputies of Ukraine as plenipotentiary representatives of the Ukrainian People in the Verkhovna Rada of Ukraine with voters which creates conditions for comprehensive analysis of activities of specific People’s Deputies of Ukraine and the parliament as a whole. 

According to Article 82.5 of the Fundamental Law of Ukraine rules on the conduct of work of the Verkhovna Rada of Ukraine shall be laid down in the Constitution of Ukraine and the Rules of Procedure of the Verkhovna Rada of Ukraine.    

The Fundamental Law of Ukraine, specifically Article 88.1, does not provide a special requirement concerning election and recall of the Chairman of the Verkhovna Rada of Ukraine from office by secret vote by means of submission of secret ballot.

It is seen from the content of Articles 84.1, 88.1 of the Fundamental Law of Ukraine that the Chairman of the Verkhovna Rada of Ukraine shall be elected and recalled from office at the open plenary meeting of the parliament except occasions when a closed plenary meeting is held upon decision of majority of the constitutional composition of the Verkhovna Rada of Ukraine.   

The Constitutional Court of Ukraine deems that according to Articles 84.2, 84.3, 88.1, 91 of the Constitution of Ukraine decisions concerning election or recall of the Chairman of the Verkhovna Rada of Ukraine from office shall be adopted by majority of the constitutional composition at its plenary meetings by means of voting.

It is seen from the abovementioned that provisions of Articles 75.5, 77.4 of the Rules of Procedure according to which decisions concerning candidates for position of the Chairman of the Verkhovna Rada of Ukraine and recall of the Chairman of the Verkhovna Rada of Ukraine from office shall be made by secret vote by means of submission of ballots do not ensure openness of parliamentary activities, thereby do not conform to Article 84.1 of the Fundamental Law of Ukraine. 

Thus, election of the Chairman of the Verkhovna Rada of Ukraine by secret vote by means of submission of ballots, i.e. adoption of decision not at the plenary meeting of the Verkhovna Rada of Ukraine contravenes Article 84.2 of the Constitution of Ukraine according to which decisions of the Verkhovna Rada of Ukraine shall be made at its plenary meetings only. 

According to the disputed provisions of Articles 75.6, 77.4 of the Rules of Procedure the elected Chairman of the Verkhovna Rada of Ukraine is considered a candidate for a position who received majority of votes of the People’s Deputies of Ukraine of the constitutional composition of the Verkhovna Rada of Ukraine if ballots for secret vote are submitted to no less than two thirds of the People’s Deputies of Ukraine of their factual number; vote is considered to have taken place if ballots for secret vote are submitted to no less than two thirds of the People’s Deputies of their factual number.

With regard to this the Constitutional Court of Ukraine mentioned that decisions of the Verkhovna Rada of Ukraine concerning election and recall of the Chairman of the Verkhovna Rada of Ukraine from office shall be executed with relevant resolutions of the Verkhovna Rada of Ukraine (Articles 75.7, 77.4 of the Rules of Procedure). Pursuant to Article 91 of the Constitution of Ukraine the Verkhovna Rada of Ukraine adopts laws, resolutions and other acts by the majority of its constitutional composition except in cases envisaged by the Fundamental Law of Ukraine. 

Thus, according to the Fundamental Law of Ukraine the only requirement concerning number of the People’s Deputies of Ukraine which determines adoption of decisions (acts) by the competent Verkhovna Rada of Ukraine is the presence of the relevant number of votes of the People’s Deputies of Ukraine of the constitutional composition of the parliament defined by Article 91 and other provisions of the Fundamental Law of Ukraine.

The Constitutional Court of Ukraine came to a conclusion that provisions of Article 75.6 “if ballots for secret vote submitted to no less than two thirds of the People’s Deputies of their factual number”, Article 77.4 “vote is considered to have taken place if ballots for secret vote are submitted to no less than two thirds of the People’s Deputies of their factual number” of the Rules of Procedure do not conform to Article 91 of the Constitution of Ukraine. 

Thus, the Constitutional Court of Ukraine held:


To recognise as non-conforming with the Constitution of Ukraine (unconstitutional) the provisions of the Rules of Procedure of the Verkhovna Rada of Ukraine approved by the Law of Ukraine “On the Rules of Procedure of the Verkhovna Rada of Ukraine” dated February 10, 2010 No. 1861-VI, in particular: 

- Article 75.5 “decisions concerning candidates for position of the Chairman of the Verkhovna Rada of Ukraine shall be made by secret vote by means of submission of ballots”;

- Article 75.6 “if ballots for secret vote submitted to no less than two thirds of the People’s Deputies of their factual number”;

- Article 77.4 “is adopted by secret vote by means of submission of ballots and” and “vote is considered to have taken place if ballots for secret vote are submitted to no less than two thirds of the People’s Deputies of their factual number”.

