Summary to the Decision of the Constitutional Court of Ukraine no. 2-rp/2005 as of March 24, 2005

The subject of right to constitutional petition – 48 People’s Deputies of Ukraine – applied to the Constitutional Court with a submission to recognize unconstitutional the provisions of article 1.17, article 8 of the Law of Ukraine “On the procedure of cancellation of obligations of tax payers before budgets and state special purpose funds” (hereinafter – the Law).

In resolving the issue the Constitutional Court came out of the following. The Constitution stipulates the right of everyone to possess, use and dispose of his/her property, the results of his/her intellectual, creative activity and the right to entrepreneurial activity which is not prohibited by law (articles 41, 42). The Fundamental Law establishes the norm that the property shall not be used to the detriment of the person and the society (article 13).

The execution of constitutional duty envisaged by article 67 of the Constitution is realized through the payment of taxes and charges by everyone. The establishment of the system of taxation, taxes and charges, their amount and procedure of payment is the exclusive right of law. When regulating these society relations the state has the right to determine the mechanisms, which ensure the due payment of taxes and charges by the payer. One of the means of such ensuring is the institute of tax deposit, introduced by the Law. Thus, in particular, the provisions of article 1.17, article 8 of the Law regulate the emergence of the right for tax deposit, its content, registration, suspension, and limitation as to its application.

The provisions of part two article 8.2.1 of the Law envisage that the grounds for the emergence of the right for tax deposit is failure to submit or untimely submission of the tax declaration by a tax payer. By doing so, the legislator, in fact, makes the failure to submit or untimely submission of the tax declaration equal to fact of failure to pay the tax obligation. But the stated grounds do not yet testify to the existence of tax obligation with the tax payer and moreover to a tax debt.

In establishing such a ground for implementation of a tax deposit the legislator did not take into account the availability or absence of the existence of tax obligation, as well as the consequences which may arise for a tax payer in case of failure to submit or untimely submission of a tax declaration and to arbitrary limit the right of the latter to dispose of his/her property which violates article 41.1 of the Constitution.  

The provision of article 8.2.2 of the Law envisages the extension of the right to tax deposit for any type of the assets of the tax payer which were in his possession at the moment of emergence of such right (full economic possessing), as well as for any other assets, for which the tax payer will acquire the right to property in future before the moment of cancellation of his/her tax obligations or tax debt.

It follows from the content of this provision, and the practice of its application confirms it, that the right for tax deposit extends practically to all types of the assets of a tax payer. At the same time the adequacy of the sum of tax obligation or tax debt to the deposited assets of the tax payer is not taken into account, which does not enable the fair solution of issues of the application of the right for tax deposit between the subjects of tax legal relations. 

Ensuring the return of taxes and charges to budgets and state special purposes funds is to be executed by way of introduction of tax deposit for the assets of the tax payer in such amount which would ensure the guaranteed reimbursement of the unpaid taxes to the state in full scope.

The extension of the right to tax deposit for any types of the assets of a tax payer which exceed the sum of the tax obligation of tax debt may cause the deprivation of such tax payer not only of the income but of other assets, endangering his/her further entrepreneurial activity until its termination.

The Constitution guarantees the right of everyone to challenge in court the decisions, actions or omission of bodies of state power, bodies of local self-government, officials and officers (article 55.2).

The provision of part three article 8.1 of the Law envisages that the right of tax deposit arises according to the law and does not require the written filing. The transition of the assets of the tax payer into a tax deposit is the result of his/her failure to fulfil the tax obligation or tax debt.

According to article 5.2.5 of the Law a tax payer has the right to challenge at court the decision of the controlling body on tax obligation at any moment after receiving the respective tax notice. Thus, a tax payer is not deprived of the right to court protection.

The provisions of article 8.6.1 of the Law envisage the possibility for a tax payer, whose assets are in tax deposit, to dispose freely of them, except for the operations which are subject to written coordination with a tax body. For such a tax payer article 8.6.2 of the Law defined the conditions of execution of operations with costs without their coordination with a tax body, and article 8.6.3 does not allow to give property which is in tax deposit to a further deposit or its usage for providing a current or future requirement of the third party.

Thus, the tax body is given a legal ground to coordinate the conduct of such economic operations with the assets of the debtor which would provide the execution of tax obligation and the realization in this regards of the execution of the constitutional obligation of the debtor as to the payment of taxes and charges.

Taking this into consideration, the Constitutional Court of Ukraine recognized as such that conform with the Constitution (are constitutional) provisions of article 1.17, item 1.8, part one, three, four of article 8.2.1, articles 8.4, 8.6.1, 8.6.2, 8.6.3 of the Law of Ukraine “On the procedure of cancellation of obligations of tax payers before budget and state special purpose funds”.

The Court declared unconstitutional the following provisions of the Law of Ukraine “On the procedure of cancellation of obligations of tax payers before budget and state special purpose funds”:

part two article 8.2.1 according to which the right to tax deposit arises in case of failure to submit or untimely submission of a tax declaration by a tax payer – from the first working day, next to the last day of the term established by the law on the respective tax, charges (obligatory payment) for submission of such tax declaration;

article 8.2.2. in the part of the extension of the right for a tax deposit for any type of the assets of a tax payer without taking into account the sum of his/her tax debt.

