Y

IMEHEM YKPAIHU
PINMIEHHSA
KOHCTUTYHIMHOI'O CYY YKPAIHH
NIPYTUM CEHAT

y cnpaBi 3a KOHCTHTyHiHHHMH ckapramu Jlopomiko OQOuabru €BreHiBHw,
€BcrideeBa Muxkutn IropoBuua, Kymaoéu IBana IlerpoBuua, Skimenka
Bonogumupa IlerpoBnua mopo Bianosignocri KoHeruTynii  Ykpaiuu
(xoHcTHTYNiliHOCTI) mMyHKTIB 1, 5 uyacTMHHM moctoi cratTi 19, nmynkry 2
YacTHHH TpPeThoi crarrti 389 IlmMBinbHOro mpomecyanabHOro Koaekcy YKpaiHu
(oo rapaHTyBaHHS NpaBa HA CyAOBHH 3aXHCT
y MaJI03HAYHHX CIOPaX)

Kuis Cmpasa Ne 3-88/2021(209/21, 47/22, 77/23, 188/23)
22 nucronana 2023 poky
Ne 10-p(1I)/2023

Hpyruit cenat Koncrurynitinoro Cyny Ykpainu y cKiami:

I'onmosatuit Cepriii [lerpoBuy (rososa 3acigaHus),

I"'opogoBenko Biktop BaneHTuHoBHY,

Jlemak Bacunps BacunboBuy,

Moiicuk Bonogumup PomanoBuy,

ITepomaticekuit Oner OnexciioBud (HoOIoBizay),

IOpoBchka I'anuna BanenTuHiBHa,

PO3IIISIHYB Ha IUIGHapHOMY 3acCilaHHI CIIpaBy 3a KOHCTHTYUIHHHUMH CKapramu
Hopomko Omneru €BreniBHu, €BcTipeeBa Mukutu Iroposuua, Kymabu Isana
IlerpoBuua, SIxiMenka Boxomumupa IlerpoBmda mono BimmoimHocti Koncruryii
Vkpaiau (KOHCTHUTYyHiMHOCTI) ImyHKTIB 1, 5 yacTwHU mocroi crarti 19, myHKTy 2

qacTHUHU TpeThoi craTTi 389 L{uBiIBHOIO NpoLecyatbHOro KoJeKcy YKpaiHu.

3acnyxaBmu cyanio-gonosimada Ilepomatrickkoro O.0. Ta mocmiguBIIN
MarepiaJid CIpaBH, 30KpeMa No3uIli, mo ix BucmoBumu: [Ipesmment Ykpainu
3enencekuii B.O., T'omoBa BepxoBHoi Pamu Vkpainu Credanuyxk P.O.,

VYrnosHoBaxxenui BepxosHoi Pagu Ykpainu 3 npas mozaunu Jly6inens J1.B., Minictp

G:\2023\Suddi\Rishent 1 1.docx



2

toctunii Ykpaiau Mamoceka J[.JI., I'onosa KacamiiiHoro nuBinbsHOrO cyny y ckiani
Bepxoaoro Cyny I'ymeko B.I.; HaykoBui: IHCTHTYTY AepxaBu 1 mnpaBa iMmeHi
B.M. Kopenpkoro HanionansHoi akafieMii Hayk YKpaiHH — JOKTOp IOPHAUYHUX HAYK
Tumuenko I'.I1., KuiBcpkoro HamioHansHOro yHiBepcuTeTy iMeHi Tapaca IlleBuenka —
IOKTOp IOpUAWYHUX Hayk, npodecop Ilputuka FO.Jl., xaHAuOaT IOpUINYHIX HayK,
noueHt Bacununa H.B., HarionansHoro ropuquaHoro yHiBepcutety iMeHi Spocnasa
Mynporo - xaHgupgar opuandHUX Hayk, noueHT KpaBmoB C.O., xaHmuzar
IOpUAUIHUX HayK, poueHT Mamuunpkuil B.JO., JlepxaBHOrO BUIIOIO HaBYAJIBLHOIO
3aKjafy ,,Y KFOpOACHKHMM HalliOHANBHUNA YHIBEPCUTET® — MAOKTOp HOPUAMYHHX
Hayk, mpogecop Poray O.f., XMenpHHUBKOTO YHIBEPCUTETY YIpPaBIIHHSA Ta
npaBa imeni Jleonima IO3pkoBa — KaHAMOAT IOPUAMYHHX HAyYK, IOLIEHT
bounapenko-3eninceka H.JI., a Takox uneH HaykoBO-KOHCYJIBTaTUBHOI pamiu
Koncturyniinoro Cyny VxpaiHu — [OOKTOp IOpPHAMYHHX HayK, mpodecop
I'ony6eBa H.1O.,

Kouncruryuitinuit Cyn Ykpainu

YCTaAaHOBHB:

1. Hopomko O.€., €scridees M.I., Kymaba LII., Sximenxo B.I1. 3Bepuyucs no
Koncrutyuiiinoro Cyny Ykpainu 3 KIOMOTaHHAMH IIOAO NepeBipKH Ha BiMOBIAHICTD
Koncturymii Ykpainu (KOHCTUTYUIHHICTD) IMyHKTIB 1, 5 wacTUHH mocToi crarti 19,
IYHKTY 2 4aCTHHHU TpeThoi cTarTi 389 LlMBiIBEHOrO IIpOIIECyaIbHOTO KOAEKCY YKpaiHu
(mani — Konmexc).

3rigHo 3 myHKTamMu 1, 5 wactunu moctoi crarti 19 Komekcy s uineit Kogekcy
MaJIO3HAUYHHUMU CIIPaBaMH €:

,»1) CIIpaBH, y SIKHX I[iHA II030BY HE IEPEBHUIILYE CTa PO3MIpiB MPOKUTKOBOTO
MIHIMYMY JUIs ITpare3gaTHuX ocib;

Lh 6

5) crpaBH IpO 3aXWCT IpaB CIIOXKHBAYIB, I[iHA IT030BY B SKHUX HE IEPEBHIIYE

JBOXCOT I’ ATECATH PO3MIpiB IPOXXUTKOBOI'O MIHIMyMY IS ITpane3gaTHUX 0ciG*.
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3a myHKTOM 2 4acTHHHU TpeThoi cTarTi 389 Konmekcy He niansraroTs kacaliiHoMy
OCKapIXeHHIO:

,»2) CYIOBI pillleHHS y MaJIO3HAYHUX CIpaBaX Ta y clpaBax 3 LIHOIO MO30BY, IO
He TIEPEBUINYE IBOXCOT II'SITAECATH PO3MIpPIB IPOXHUTKOBOTO MIiHIMYyMY s
mpane3aaTHUX 0ocib, KpiM BUIIAJKIB, SAKIIO:

a) KacaliifHa cKapra CTOCYe€TbCs IIUTaHHS IIpaBa, sike Mae (QyHAaMeHTaJILHe
3HAYEHHS JJIsl GOPMYBAHHS €IMHOT IPaBO3aCcTOCOBYOI MPaKTHKH;

6) ocoba, sxa mojae KacaliiiHy ckapry, BiamosigHo no nboro Kogmekcy
mo30aBjieHa MOJXJIMBOCTI CIIPOCTYBAaTH OOCTaBMHM, BCTAHOBJEHI OCKAap)XXEHUM
CYJIOBUM PIII€HHSM, IIPH PO3TISl 1HIIOI CIpaBH;

B) CIIpaBa CTAHOBUTH 3HAYHUH CYCIIIBHHH 1HTEpeC a0 Ma€ BUHATKOBE 3HAYEHHS
IUTsl y9aCHHKA CIIPaBH, SIKUM Mofae KacaliiHy cKapry,

I') CyJ IepIIoi iHCTaHIl] BiTHIC cripaBy A0 KaTeropii Malo3HaYHUX IIOMIIKOBO®.

OO6rpyHTOBYIOUM TBepKEHHS Moz0 HeBianoBinHocTi KoHcrurymii Yxpainu
3azHadyennx npumnucis Konmekcy, Jlopomko O.€., €BcrideeB M.I., Kymaba L.IT. Ta
Sximenko B.JI. y cBOiX KOHCTUTYHUIMHMX CKaprax IIOCHJIAIOTECS Ha MPHITHCH
Konctutynii VYkpainu, Kogmekcy, pimenHs KoncruryniiHoro Cyny VYxpainu Ta

€BpoIefcEKOro Cy Iy 3 Mpas JIFOJHHH, a TAKOX CYJIOBI pillleHHS B iXHIX crpaBax.

2. 31 3MiCTy KOHCTUTYLi{HUX CKapr Ta AOXy4YeHHUX IO HUX MaTepiaiiB yoauyaeToCs

Take.

2.1. Mopomko O.€. y cepnni 2015 poky 3BepHynacs 10 JKOBTHEBOT0 pallOHHOIO
cyny Micra XapKoBa 3 [I030BOM JI0 KOMYHJILHOTO HiANPUEMCTBA ,, XapKiBBOJOKaHAI,
y SKOMy Iipocuina cTSrHytd 3 Bigmoimaga 100 000,00 rpu Ha il KOpUCTH SK
BIJIIIKOYBaHHS MOPaIbHOI IIKOH.

JXoBTHeBUI paltoHHMH cy MicTa XapKoBa pimeHHsM Bif 18 mortoro 2020 poky,
3aMIIeHUM 6€3 3MiHHM IT0CTaHOBOIO XapKiBCHKOTO ameNsliifHoro cyny Bix 21 rpynus

2020 poky, y 3a10BOJIeHHI IT030BHUX BUMOT Jlopomiko O.€. BigMOBUB.
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Hopomko O.€., He MOroIXYOUYXCH i3 3a3HaY€HUMHU CYJJOBUMH PIlIEHHIMH CYIiB
TepIoi Ta anesIIiHOT iIHCTa I}, OCKapXXWIa X Y Kacal[ifHOMY IOpSIKy.

Bepxosuuii Cyn yxBanoro Big 1 Gepesns 2021 poxy BiIZMOBUB y BiIKPHUTTI
KacalliifHoro ImpoBajPKEHHs 3a Kacallifinoro ckaproro Jlopomxo O.€., 3a3HauuBIIH,
30Kpema, 1110 ,,cyMa II030By y Lilf cripaBi PO 3aXHCT IIpaB CIOXKKUBA4a € TAaKOIo, IO
cranoM Ha 01 ciuns 2021 poky He nepeBHUIIye cTa pO3MipiB IPOKUTKOBOTO MiHIMyMy
g mpanesgaTHux ocié <..>. Orxe, L chpaBa BIJHOCUTBECS MO KaTeropii
Majo3Haynux 3rigHo Bumor IIIIK Vkpainu, sKi BIANOBiAlOTh KpPHUTEpPiro
nependadyBaHocTi. <...> ockinpku Jopourko O.€. nogana kacamiiiHy ckapry Ha Cy10oBi
pilleHHs y MaJlo3HauHill CIpaBi, 0 He MiUISAraloTh KacalifHOMY OCKap)XeHHIO, y

BiJIKpUTTI KacaliifHOro MPOBaJXXEeHHS y CIIpaBi CJIiA BiAMOBUTH .

2.2. Hdopomko O.€. y KOHCTUTYUiWHiN ckap3i TBepAWUTh, IO MYHKTH 1, 5
qacTHHH mocToi crarti 19, myHKT 2 uvacTuHH Tperhoi crarti 389 Kopekcy e
BiZIIIOBiMarOTh cTaTTsM 3, 8, 9, yacTHHaAM mepIuii, Apyriit craTri 24, YacTUHI mepirii
crarti 55, crarri 64, myuktam 1, 3, 6 wactunu Apyroi crarti 129 Koncrutymii
VYxpaiHu, OCKUIbKY, 30KpeMa:

— «BHUAUTEHHS 4yacTHHOI moctoro ctarti 19 LIIK VYkpainu i3 3aramy crpas
MHOXHHH TaK 3BaHUX ,,MaJIO3HAYHUX CIIPaB‘‘ B 3aJIEXKHOCTI BiJl L{iHU [T030BY, KaTeropii
CIpaBH, IpeIMeTa CIIpaBH, Ta NoAaiblie N030aBJIeHHS CyI0M yYaCHUKIB TAaKUX CIIpaB
Maibke BCiX CyIOBUX MPOIENYP, € CIIPaBKXHBOIO NUCKpUMIiHAIi€0 <...>,

Taka muckpuMiHalis 3a LIHOIO IMO30BY Ta IHIIMMH O3HAKaMH, BKa3aHUMH Yy
yactuHi moctiit crarri 19 HITK Ykpaiuu, nopyirye KOHCTUTYLiHHE paBo Ha piBHUM
OOCTYIl JO IPaBOCYIns, ke 3a0e3[euyeThCs HE JIKIIE BIIKPUTTAM NPOBAIKEHHS Y
CIIpaBi, aje ¥ CyJOBUMHU IIPOLETyPaMu»;

— «<..> BCTaHOBJIEHHA ,MaJIO3HAYHOCTI“ CIIpaB, IO CYIPOBOIXYETHCS
mo30aBieHHIM <...> CYIOBHX IIPOIeNyp, € NiMCHO HACTLIBKU IUCKPHUMIiHAIIHHAM
SIBUILEM, IO ITOBHICTIO BHKHAAE 0CO0y i3 CYJOBOTO Ipolecy — y ,Malo3Ha4HHX"

crpaBax CyIOBOTO IIpOIleCy HeMae B3aralli, TOOTo, HeMae aHi IyGIiYHOro po3risiay
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CIIpaBH, aHi IJIACHOCTi CyJOBOTO IIPOLECY, aHi CIpaBeMJIUBOrO Cymy, aHl 4ecTi Ta

TiIHOCTi, TOOTO, HEMae B3araii JOCTYILY JO IPaBOCYII».

2.3. €Bcridees M.I. y gepBHi 2021 poky 3BepHyBcs 0 [leuepcskoro paiioHHOTrO
cyny micta Kuesa 3 mo30BoM a0 [lepxxaBHOT ka3Hauechkoi ciy6u Ykpainy, y skomy
IPOCHB CTATHYTH Ha HOro KOPUCTH 59 257 rpH IIKOAY, 3aBJaHOi HEKOHCTUTYIiHUM
aKTOM.

Ileyepchkuit paiionHuii cyn micra Kuesa pimenssM Bix 2 gepBHA 2022 poky,
3aIHIIeHUM 0e3 3MiHu rocTaHoBOO KHIBCEKOro anelsiiiftHoro cyay y cKiaji KoJerii
CYAMiB CyOOBOI NajaTd 3 pO3MNIAAy HHUBUIBHHX cmpaB Bifg 17 ciuns 2023 poky,
BimMoBUB €BcTidheeBy M.I. y 3a10BOJIEHH] HOT0 IIO30BHUX BUMOT.

He moromxyrouuch i3 3a3HaY€HHMH CYOOBHUMH pIlIEHHSMH Cy[iB MepInoi Ta
ameNsLiiHol iHcTaHLi#, €BcTideeB M.I. nonas kacaniitHy ckapry.

BepxoBumit Cyn yxsayoro Bixg 3 mororo 2023 poxky BiIMOBHUB Yy BiIKpHTTi
KacalliifHoOro mpoBa/>KeHHs 3a KacalliiiHoio ckaprow €Bcrideesa M.I. 3 mocunanHsam
Ha Te, 110 ,,I{iHa MM030By y cmpaBi <...> cTaHOBUTH 59 257 IpH Ta He NEPEBUIIyE CTa
PO3MIpiB IPOXKUTKOBOrO MiHIMyMy Ans mpanesfatHux ocib. To6To cmpasa <..> €

MaJIO3HAYHOIO Y CHJIy BUMOT 3aKOHY".

2.4. €BcTrideeB M.I. BBaxae, mo MyHKT 2 4acTUHU TpeThoi crarTi 389 Konexcy
CYIlepeYuTh YacTHHI Hepuiil crarti 8, 4acTuHi TpeTid cTarTi 22, YacTHHI mHepIuii
crarti 24 Koncturymii Ykpainu 3 orjsiny Ha Te, 10:

— ,,BCTaHOBJICHHS 0OMeXeHb KacalliifHOro OCKap>XeHHs CyIOBHX pillleHb 3aJI€KHO
BiJl IpeAMeTy cHopy Ta IiHH M030By Oyj0 3BYXEHHSAM 3MicTy Ta obcsry
KOHCTHTYLIMHOT0 MpaBa Ha KacaliiiHe OCKapXeHHs CYyJOBUX pillleHb";

,»3aKOHOJIaBellb 3alpoBafWB AUCKpPHMiHAIliiHe IIpaBOBE peryJIOBaHHS,
0oOMeXUBINYU JTOCTYH 10 CyXy KacallifHoi iHCTaHIIi1 3aJIe)XKHO Biff 0OCTaBUH, fAKi HE €
pelleBaHTHUMH MeTi ITuX 0OMeXeHb";

— ,,(opMyirOBaHHS MiACTaB JIg KacallifHOTO OCKap>KEHHS CYyAOBHX pillleHb Y

MaJIO3HaYHUX CIIpaBaxX He BiAINOBiJla€ BUMOT'aM MPaBOBOI BU3HAUYEHOCTi".
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2.5. Kyma6a LII. y motomy 2021 poky 3BepHYBCS A0 TepHOIIIBCHKOTO

MiCbKpallOHHOTO cyny TepHominbchkoi obmacti 3 mo3oBoM 1o JlepxaBHol
Ka3HaueHcpKol ciyx6u Ykpainu, ['onoBHOro ympasninns HanionanbHoi momimii B
TepHominecekili obmacti, Tpers ocoba — HopTkiBChbkHMM palfOHHMHA BIAMII MOJIIGi
T'onoBHoro ympasiinas HamionaneHo! modinii B TepHOMineCeKi# obnacTi, y sxomy
IPOCHMB BIJIIKOAYBaTH MopaibHy Iikoxy B po3mipi 100 000,00 rpH, 3aBnany
BHACIIIIOK O€3MisUIbHOCTI OpraHy AOCYZOBOI'O PO3CHiAyBaHHS IiJ 4Yac 3MiACHEHHS
IOCYIOBOTO PO3CIIiIyBaHHS KpUMiHanpHOTo npoBamkeHHs Ne 12016210190000212.

Tepuoninbcbkuii MicbkpaloHHUN cyn TepHominbebkoi obnacTi pimeHHsSM
Bin 21 ymmus 2021 poky, 3anumeHuM 6e3 3MiHM IOCTaHOBOIO TepHOMUIECHKOTO
anensiiinoro cyny Bim 29 BepecHs 2021 poky, y 3al0BOJIEHHI ITO30BHMX BHMOT
Kyma6wu 1.I1. BimMOBHB.

He moromkyrouucek i3 3a3Ha4YeHUMH CYIOBHMH PillleHHSMH CYZIIiB Iepuioi Ta
anensuiinol incrannii, Kyma6a [.IT. ockapxuB 1X KacarifHUM MOPSIIKOM.

BepxoBuuii Cyn B yxBaii Bif 14 rpynus 2021 poky Ipo BiIMOBY Y BiIKPHUTTI
Kacal[ifHOTo IMpoBaKeHHS 3a KacaliitHor ckaproro Kymabu LI1. 3a3Hauus, 30kpema,
Take: ,,<...> IiHa M030BYy y wiit crpasi craHoBuTs 100 000,00 rpH, To6TO CymMy, sika
cranoM Ha 01 ciuns 2021 poky He nepeBHUIIy€e CTa pO3MipiB NPOXKUTKOBOTO MiHIMyMY
Ui mpane3natHux oci6 (2 270,00 rpa x 100 = 227 000,00 rpu). Otxe, cupasa, Ha

CyJI0Be pillleHHs y SIKi¥ mogaHa KacaliifHa cKapra, € MaJIO3HauyHOIO B CUITY 3aKOHY.

2.6. Kymab6a LIl. y koHCTHTYyWiliHI} cKap3i TBEpAUTH IIPO HEBIATIOBIOHICTH
ab3amy nepioro MmyHKTY 2 yacTUHHU TpeTboi cTaTTi 389 Koxekcy crarram 1, 3, 21, 22,
YacTUHAM Mepllii, Apyrik crarTi 24, yacTUHAM nepIui, Apyrii crarti 55 Koncrtutymii
YKpaiHu 3 oIy Ha Te, IOo:

- ,JiepxaBa B ocobi KacamiiiHoro nusineHOro cyny y cwiani Bepxosnoro Cymy
Vxpainu He 3abe3neunia <...> rpaBa Ha KacallifHUN po3IJIAf CIPaBH IO NPUYHUHI 11
MaJIO3HAYHOCTI";

— BiH ,,JIOpyIIy€e PiBHICTh TPOMAJSH, OCKIIIBKHM, OXHI TPOMAJSHH, LiHA II030BY

KX I@EepeBHUIIye€ IBICTI II'SATHECAT pO3MIpiB MPOXHUTKOBOTO MIHIMyMy IJIst
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mpare3faTHUX 0cib MaroTh IMpaBo Ha KacalliifHe OCKap)XeHHs, a <...> IeHCIOHep, KU
JieIb BIXKHBAE Ha Mi3epHY IIEHCII0, TAKOTO MpaBa mo30aBjIeHHit";

,iIpu npuitHaTTi 3akoHy Ne 460-IX Bim 15.01.2020, B cmiy sKoro He
IIJUIAraloTh KacalllfHOMY OCKapXeHHIO CYOBi pillleHHS y MaJIO3HaYHHUX CIIpaBax Ta y
cIpaBax 3 I[IHOIO II030By, IO HE IEPEBHINYE JBOXCOT II'STAECATH pO3MipiB
IPOXUTKOBOTO MIiHIMyMy JuIs Ipane3faTHHX oci0 Oyno 3ByxeHo <...> MpaBo
rpoOMajsiH Ha KacalliliHe OCKap)KeHHs Ta KacallifHU# po3risa CIpaBH IO NMPHYHHI
MaJIO3HAYHOCTI CIIpaBU'";

— HUM ,,JIOPYIIEHO PIBHICTh KOHCTHUTYI[IHHOTO IpaBa IPOMasSH Ha KacallifiHe

OCKap XeHHS pillleHHs CYAy Y IIUBUIBHIHN CIIpaBi 3a MaifHOBOIO O3HAKOKO®,

2.7. 'V Bepecui 2019 poky Skimenko B.II. 3BepHyBcs n0 OG60IOHCHKOIO
paifonHoro cyany wMicra KueBa 3 mno3zoBoM n0 ToBapuctBa 3 0OMEXEHORO
BiJIIIOBiTANBHICTIO ,,[HBECTHILII HHO-PO3paxyHKOBUN LEHTP", Y SKOMY IIPOCHB CTSTHYTH
3 BiAnoBigava Ha #oro KopucTth 99 495,37 rpH.

3aoyHuM pimeHHAM O60JI0HCEKOr0 paifoHHOro cyxy micta Kuesa Bix 3 rpynHs
2020 poky ro3zoBHi Bumory Skimenka B.I1. 3ag0BoieHO 4acTKOBO, a caMe BiIMOBJIEHO
B YaCTHHI CTATHEHHs 3 BiJNIOBiZa4ya BiICOTKIB 32 KOPUCTYBaHH! KOIITAMH.

KuiBcpkuil anensmifiauit cyn mocraHoBoro Bif 14 mororo 2022 poky 3aodHe
pimenHs O6onoHchKOT0 palionHOTO cyny Micta Kuesa Big 3 rpyans 2020 poxy momo
BiZIMOBH Yy 3a/I0BOJICHHI II030BHHUX BUMOT CKaCyBaB Ta yXBaJIHMB HOBE CYJIOBE pilllEHHs
B IIiii YaCTHHI, IKUM II030BHI BUMOTH 3a0BOJILHUB.

Aximenko B.JI. 3BepHyBcs y TpaBHi 2022 poky mo OO6010HCEKOTO
paiioHHOro cyny micra KueBa i3 3asBOIO IIpO YXBaJIeHHS JOJATKOBOI'O PilllEHHS
y copaBl 3a #oro mo3oBoM g0 ToBapucTBa 3 0OMEXEHOIO BiITIOBiNAILHICTIO
,» JHBECTHLIITHO-PO3paxyHKOBHH IEHTP IIPO 3aXUCT MpaB CIOXHUBAYA, Y AKil MPOCHB
CYA CTATHYTH 3 BiAIIOBiJlaya IOHECEHI HHUM ,,IIiJ] 4ac PO3TJISAY LUBIIBHOI CIIPaBH
CyZOBi BUTpaTu y po3Mipi 15 329,00 rpua”.

O6onoHchkui paiioHHu# cyn Mmicta KueBa yxBanoro Bix 24 tpaBus 2022 poky,

3anueHoro 6e3 3MiHu moctaHoBoio KUiBChKOTO anensuiinoro cyay Bix 18 mucromnana
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2022 poky, 3anumuB 6e3 po3rsiay 3asBy Jximenka B.IT. mpo yxBajeHHs 10AaTKOBOIO
pillleHHs B YaCTHHI CTATHEHHS BUTPaT Ha NpodeciifHy MpaBHUYY JOIIOMOTY, a B iHIIIi
YaCTHHI — IOBEPHYB 3asBHUKY.

He moromxyroouduch i3 3a3HauyeHUMH CYJOBUMH pilieHHsAMH, Skimenko B.II.
OCKapXUB IX y KacauiiHoMmy mopsaky. Bepxosuuit Cyxn yxsanoro Bin 13 mroToro
2023 poky BiAMOBUB y BiIKpPHUTTI KacallifHOTO NPOBaJKEHHS, BKa3aBIIH, 30KpeMa,
Take: ,,BUBUMBIIM KacalliliHy cKapry Ta JoJaHi Jo Hei mMaTepianu, Bepxosuuii Cyn
IiMIIOB BUCHOBKY IPO BiZIMOBY y BiIKpUTTI KacalliifHOTO MPOBAKEHHS, OCKLIBKH
BOHA I10J1aHa Ha Cy/I0BI pillleHHs y Mallo3Ha4Hi# cIIpaBi, O He IiyIsrae KacaifHomy
OCKap XeHHIO, a caMe ,,[IpeIMETOM II030BY € BUMOT'H IIPO 3aXHUCT IIPaB CIIOXXHUBAYIB,
I[iHa MO30BY y MaHii cmpaBi craHoBUTH 99 495,37 rpH, ska cranoMm Ha 01 ciung
2023 poxy He IEpPEBHUIIYE CTa pO3MIpiB IPOXXUTKOBOTO MiHIMYyMYy JJIs IIpane3naTHUX

ocio®,

2.8. Sximenko B.I1. y xoHCTHTYLi#HI# ckap3i MPOCHTH MMEPEBIPUTH ITyHKTH 1, 5
gacTUHU mmocTtoi cTtarTi 19, myHkT 2 uvacturm Tperboi crarti 389 Kopmekcy Ha
BIATIOBIAHICTH cTaTTAM 3, 8, 9, 19, 22, yacTuHi nepmiit cratri 55, crarti 64, myHKTY 8
gacTUHH Apyroi crarti 129 Koncruryuii Ykpainu (KOHCTUTYLiHHICTE) Ta 3a3HAYaE,
mo ,,iHCTUTYT MAaJO3Ha4YHUX CIpPaB € HEeIOCKOHAJIUM, OCKIJIbKH CTBOPIOE TaKy
IOpUINYHY HEBHU3HAUEHICTh, SIKa CYNEepPeYUuTh NPHHIUITY BEpXOBEHCTBA IpaBa, amKe
no3Boiisie BepxoBHoMy Cymy TpaKkTyBaTH HEUiTKi Ta 3aIUIyTaHi MOJIOXKEHHS 4.6 CT. 19,
m.2 4. 3 cr. 389 LIIK VkpaiHu Ha cBilf po3cyJ, o NPU3BOJUTE IO MaHIMyJAHil y
NIMTaHHI BiJHECEHHs CIPaBH JO MaJ03HA4YHOI Il Yac BUPIMIEHHS IHUTAaHHSA PO
BiZIKpUTTS KacallifHOrO IPOBaKEHHsS Ha pIIeHHS CyAiB MOIEpeAHIX iHCTaHWiH, y

TOMY YHCJIi 3 MOTHBIB y4acTi Y pO3IJIsii CIipaBu CyMi, AKoMy OyB 3asABIeHHH BigBia .

2.9. T'onoea BepxoBHoi Panu VYkpainu y nucbMOBOMY ITOSICHEHHI, 30Kpema,
3a3Ha4YMB:
,»110ABa IIpaBOBOrO I1HCTUTYTYy MaJO3HAYHHX CIIOPiB Yy 3aKOHOAABYOMY

peryIoBaHHI HaIllOHAJIBHOIO IMBIJIBHOTO IPOIIECYaIbHOrO IpaBa Ge3rnocepenHbo
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o0yMOBJIeHa MpoLlecaM rapMOHi3allii 3aKOHOAABCTBA YKpaiHM i3 3aKOHOIABCTBOM
€sporneiicskoro Corozy (nani — €C).

Pernmament €Bpomnelickkoro mnapiameHty Ta Pamm €ppometicekoro Corozy
Ne 861/2007 Big 11 nemast 2007 poky, nepenbadae Takuit pi3HOBU CYJJOBUX CIIPaB SIK
3araJIbHOBU3HAHUH 1 TaKUi, 10 € aJbTepHATUBOIO CTAaHAAPTHOMY CyZ0BOMY IIPOLIECY
posrisiny crpaB y kpainax €C, y sxux 3 1 ciunsg 2009 poky aie nponenypa po3risigy
IpiOHUX MO30BiB*;

— «BCTaHOBJIEHHS 3akoHOM Ykpaiuu ,,JIpo BHeceHHs 3MiH 10 ["ocnogapcekoro
IpoIeCyaJIbHOTO KoJieKey Ykpainu, lI{UBinbHOrO mpolecyalbHOro Koaekcy YKpaiHu,
Konexcy agMiHiCTpaTHBHOIO CyJOYMHCTBA YKpaiHH Ta IHIINX 3aKOHOJABUMX aKTiB*
Ne 2147—-VIII 3axoHOgaBYHX 0OMEXKEHD MOCTYILY IO KacalliifHOl iHCTaHMLii HiIJTKOBUTO
Y3TOMKY€EThCA 3 TojiokeHHsAMH Pexomenpanii Komitery mimictpiB Panu €spomnu
K(95)5 Bix 7 motoro 1995 p. ,,Illoxo BBemeHHS B Airo 1 moimmueHHs GyHKIiOHYBaHHS
CHCTEM 1 IPOIeAyp OCKap>KeHHS B IIUBIIFHUX 1 TOPrOBENbHUX CIIpaBax‘y;

— ,,3aKOHOJIaBeIlb HaJaB CyAy KacalliifHol iHCTaHIil MpaBO BUKOPHCTOBYBATHU
Takui GUIBTp AOITyCKY CIpaB 10 KacallifHOro neperyisay HijIkoM oorpyHToBaHo. Take
peryioBaHHsS IIOBHICTIO BiANOBimae 4YuHHINA penmakuii myHkty 8 crarri 129
Koncturyuii Vkpainu <...>. Takum uymHoM, OcHOBHMH 3akoH YkpaiHH BifHic
BH3HAYEHHS BWIIQ[IKiB KacallifHOTO OCKAapXXeHHS CYAOBOI'O pillleHHS J0 [HTaHb
3aKOHOJIaBYOi JIOLIIBHOCTi, BHpIIIEHHS SKUX BIJHOCHUTBCA [JO BHKIIOYHMX

noBHOBaXXeHb BepxoBHoi Pagu Ykpainu®.

3. Po3B’s13yr04u NUTaHHS 100 KOHCTUTYLUIHHOCTI MyHKTIB 1, 5 4acTHHHU mocToi
crarti 19, mynxry 2 yactunu Tpetboi crarti 389 Kopexcy, Koncruryuiitnuit Cyn

VYkpaiHi BUXOJUTE i3 TAKOTO.

3.1. 3a Koncruryuiero VYkpainu mpaBa i cBoOOOM JIIOOWHU Ta iX TIapaHTil
BU3HA4YalOTh 3MICT 1 CHPSAMOBAHICTh MiSUIBHOCTI JepxaBW; YTBEPIKEHHS |
3abe3rleyeHHs IpaB i CBOGOJ JIIOJUHU € TOJOBHUM OOOB’S3KOM JepXKaBu

(mepie, TpeTe pedeHHs 4YacTHHH Apyroi crarTi 3); ,B YKpaiHi BU3HaeThcs i Ii€
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MIPUHIIWII BEpXOBEHCTBA NpaBa‘ (YacTHHa Iiepima cTaTTi 8); rpoMajsiHi MaloTh PiBHI
KOHCTHUTYIiMHI IIpaBa 1 cBOOOAM Ta € pPIBHUMH Ilepell 3aKOHOM; He Moxe OyTu
IIPUBLIEIB 4 0OMEXeHb 3a 03HAKAaMH PacH, KOJIbOPY WIKipH, MO TUYHUX, PENiriHHuX
Ta IHIINX NEepeKOHaHb, CTaTi, €THIYHOTO Ta COLIATHHOIO IIOXOPKEHHS, MaifHOBOIro
CTaHy, Micls IPOXXMBaHHS, 32 MOBHHMMH a00 IHIIMMM O3HaKaMH (YaCTHHH IIepIia,
apyra crarti 24); mpaBa i cBOOOAM MIOAWHHM 1 TIpOMafsHMHA 3axXHIIAE CYA
(vacTrHa mepma CTaTTi 55); BHKIIOYHO 3aKOHM YKpaiHM BH3HA4YaIOTh, 30Kpema,

CYIOYHMHCTBO (IYHKT 14 yacTuHU nepioi cratti 92).

3.2. Koncruryuiiiauii Cyn YxpaiHH y cBOIX pilllEHHSX MOCIIJOBHO OGCTOOE
HO3UIIII0, 110 ,,[IPABOCYAJIS 32 CBOEIO CYTTIO BU3HAETHCS TAaKUM JIMINE 33 YMOBH, IO
BOHO BiAIOBiJlac BUMOTaM CIpaBeIIHBOCTI i 3abe3neuye eheKTUBHE IOHOBIIEHHS B
npaBax” (mepuie pedeHHs ab3ally OecATOro ITYHKTY 9 MOTHBYBaIBHOI YacTHHU
Pimmenns Bixg 30 ciuas 2003 poxy Ne 3-pm/2003); ,,1paBo Ha CYHOBHM 3aXHCT €
rapaHrielo peaiizamii iHIIMX KOHCTUTYWIHHHMX ImpaB i cBoOOA, iX yTBepmXeHHS i
3aXUCTY 3a JOTIOMOTOIO ITpaBoCy Al (Ipyre pedeHHs ab3aly BOCBMOTrO MiAMyHKTY 2. 1
IyHKTY 2 MOTUBYBajbHOI uacTHHHM Pimenns Big 23 muctonmaga 2018 poky
Ne 10-p/2018); ,,mpunucu crarti 8, yacturu nepmoi crarti 55 Koncruryuil Ykpainu
3000B’43yI0Th [iepXKaBy rapaHTyBaTH Ha 3aKOHOAABUOMY PiBHI KOXKHOMY MOXXJIUBICTh
peamizauii #oro mpaBa Ha CyJOBHH 3aXHCT. 3aKOHOJIaBEI[b MAa€ BCTAHOBHUTH TaKUM
oOcsr npaBa ocib Ha CyOBHi 3aXUCT, sKUil 3abe3nedyBaB Ou Horo AieBy peaizalliio,
a BIIMOBa CyHIB y peajizallil Takol MOXJIHBOCTI MOXe IMPU3BECTU IO MOPYIIEHHS
rapanTtoBaHoro KoHcrutyniero YkpaiHu npaBa Ha Cy[OBHH 3aXUCT* [mepiie, Apyre
pedeHHs ab3ally IIOCTOTO IIyHKTY 2 MOTHBYBaJIBHOI YacTHHH PileHHS Bij 6 KBiTHA

2022 poky Ne 2-p(11)/2022].

3.3. Ilpunucu Konctutyuii Ykpainu Ta ropuauudi no3unii KoHcturtyuiHoro
Cyny VYKpalHH CTOCOBHO KOHCTUTYLIHHHX TrapaHTili IpaBa Ha CyZOBHH 3aXHCT
IIOCYTHBO CITIIBBITHOCHI 3 IPUMIKHCAaMHU aKTiB MIXXHapOIHOIO IpaBa, 30KpeMa CTarTi 8

VcecBiTHBROI neknaparii oackkux mpaB 1948 poky, yxsaneHoi I'eHepaibHOIO

G:\2023\Suddi\Rishen'1].docx



11
AcaMbieeto Opranizanii O6’ennannx Harit 10 rpynns 1948 poky, 3a sSK0¥0 ,,KOXKHA

JIOAWHAa Ma€ TpaBo Ha e(eKTHBHE IIOHOBJEHHS Yy IIpaBaX KOMIIETEHTHHMU
HaIllOHAJIBHAMHU CyJaMH B pa3i IopylIeHHsS i1 OCHOBOIOJOXHUX IIpaB, HamaHUX T
KOHCTHUTYIli€l0 200 3aKkoHOM®,

3a myskToM 1 cratti 6 KoHBeHIIIl mpo 3aXUCT NpaB JIFOAWMHHU i OCHOBOIIOJIOXKHUX
cBobonm 1950 poxy (mami — KoHBeHIlis) KOXXE€H Mae NMpaBO Ha CIPaBEIMBHM 1
nyOmigHuiA po3rIsiA MOro CHpaBH YHPOAOBX PO3YMHOIO CTPOKY HE3IEXKHHM 1
0e3CTOpOHHIM CYZOM, IO HOr0 yCTaHOBJIEHO 3aKOHOM, SIKHH PO3B’SKe CIp IOA0
fioro mpaB Ta 00OB’SA3KiB IUBLIFHOIO XapakTepy ab0 BCTAHOBUTH OOIPYHTOBaHIiCTH
OyAb-IKOr0 BHCYHYTOTO TMPOTH HBOTO KPHMIHAJIBHOTO 3BHHYBAu€HHS; CyIOBE
pilleHHs IPOTOJIOMIYIOTH ITyOJivHO, ane Ipeca i rpoMajChKiCTh MOXYTh OyTH He
JIOIIyIIEHi 0 3aJM 3aciflaHb IPOTATOM YChOTO CYyZOBOI0 PO3IiAy abo HOro YacTUHH
B iHTepecax Mopaii, TpPOMaICHKOr0 IOPSAKY YH HalioHANBHOI Oe3lmeku B
JEMOKPATHYHOMY CYCIIUIBCTBI, SKIIO TOTO BHMAaraloTh iHTEpECH HEMOBHOJITHIX a6o
3aXUCT MPUBATHOTO XXHUTTS CTOPiH, a0 — TI€IO Miporo, IO BH3HAHA CyJOM KOHUYE
OTPiIOHOI0, — KON 32 0COOIMBUX 00CTaBUH MyOJIIYHICTh PO3IIIALY MOXE 3aIlIKOIUTH
iHTepecam npaBoCyIsl.

€Bponeicekuii cy i3 IpaB JIIOAUHA HAaroJOCHB, 10 MyHKT 1 ctarTti 6 KonBeHmii
MICTHUTh rapaHTii CIIpaBeJIMBOTO CYAOYNHCTBA, OAHUM i3 acCIeKTiB SKHUX € JOCTYH H0
Cyny, IO «piBE€Hb AOCTYIly, HaJaHHH HalllOHAJHFHUM 3aKOHOIABCTBOM, Ma€ OyTH
JIOCTaTHIM Ui 3abe3redeHHs OcoOH ,,IpaBOM Ha Cya™ 3 OINISAY Ha IPHHIIMII
NpaBoOBJIaJIsl B JEMOKPAaTUYHOMY CyCHiibCTBi. J[s Toro, mob mpaBo Ha JOCTYII HO
cyny 6yno mieBumM, ocoba IMOBHHHA MaTH YiTKY IPaKTHYHY MOXJIMBICTH OCKapKHUTH
YHUH [aKT], 10 CTAHOBUTH BTPY4YaHHS B ii nipaBay [pimeHHs y cripasi Bellet v. France

Biz 4 rpynHs 1995 poky (3asBa Ne 23805/94), § 36].
3.4. Koncturyuiitauit Cyn Ykpainu B Pimenni Bix 1 nmucrtomama 2023 poky

Ne 9-p(I1)/2023 xoHcTaTyBaB, IO y CBOIX KOHCTUTYLIHHUX IPOBAKEHHIX BiH ,,<...>

3BaXKa€ Ha HaJOaHHS CIIIBHOTH (acquis communautaire) y LiNOMY Ta Ha BiAIOBiAHi
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IpeAMETOBI KOHCTUTYLIHHOTO KOHTpONIO OKpeMi akTh €pomneiicbkoro Corosy
30kpeMa” (ab3ar nepiuil NiANYHKTY 3.5 MyHKTY 3 MOTHBYBaJILHOI YaCTHHH).

E€pponeiicekuii Ilapmament 1 Pama €spomneiicekoro Coro3y IOCTaHOBOIO
Bim 11 sumus 2007 poky Ne 861/2007 3arBepmumm €Bporelickky Ipouenypy
po3B’si3aHHs NpiOHUX N1030BiB Yy kpainax €C (The European Small Claims Procedure)
31 3miHamu (nani — IlpaBuna ESCP), mio € anbTepHaTHBOIO 3BUYAilHOMY CYJOBOMY
IIPOIIECOBI PO3TJIISAY CIIpaB Ta 3acTOCOBHOIO 3 1 ciunsa 2009 poxy.

[IpaBuna ESCP Bu3HayaroTh IepeNiik II030BiB, LI0 iX pO3MISJAIOTH 3a
IPOLEAYPOIO PO3B’sI3aHHSA JpiOHUX MO30BiB, Ta BUIU IIO30BIB, SIKi HE MOXYTh OyTH
PO3TIISHYTI 3a Ii€F0 MPOIEAYypOr0, 30KpeMa: HION0 CTaTycy abo MpaBO3AAaTHOCTI
bizuuHNX 0cid, peXxUMy MalHOBUX BiIHOCHH IOAPYXOKS, allIMEHTHUX 3000B’A3aHb,
CHagKyBaHHS; IO0 HEPYXOMOIO MaiiHa, 32 BHHSITKOM TIPOINOBHUX BHUMOT; TPYHOBI
CIIOpM 1 CHOpaBH IOJO coLianbHOro 3abe3nedeHHs; OaHKPYTCTBO; apOiTpax;
HOPYIIEHHS] HeJOTOPKAHHOCTI IPUBATHOI'O XXUTTS 1 IpaB, OB’ A3aHUX 13 0c00010.

I3 Ilpaun ESCP y6agaeTbcs, IO METOIO 3alpOBAa[KCHHA IpPOLENYpPH
PO3B’sI3aHHs APiOHUX IT030BIB € MOKpAIIEHHS JOCTYITY A0 IPaBOCYAIs, CIIPOIIECHHS Ta
CKOPOYEHHsI CTPOKIB pO3B’sA3aHHs JpiOHUX ITO30BIB 3a TOIIOMOT'OF0 3HHKEHHS CYA0BHX
BUTpAT, 3a0e3MeueHHs IBUAKOCTI Ta CIPOIIEHHS NIpoLielypy BUSHAHHS T2 BUKOHAHHS

CYIIOBHX pillleHb, yxBasieHUX 3a IIpaBunamu ESCP.

4. Po3B’s3y104M MUTaHHS MO0 KOHCTUTYUIHHOCTI IMyHKTIB 1, 5 yacTHHM ImocTol
crarri 19 Komekcy, Koucruryuitinuii Cyn VYxpailHu BHXOOUTEH i3 TOro, IIo 3a
YacTUHOIO Jpyroro crarTi 129 OcHoBHOro 3akoHy YKpaiHM OCHOBHHMH 3acCaliaMiu
CYIOYHHCTBA €, 30KpeMa: PIBHICTh YCiX yUaCHHKIB CyIOBOTO NPOLIECY Iepel 3aKOHOM
i cynoM (myHKT 1); 3MarajibpHICTh CTOpiH Ta cBoOOJa B HaJaHHI HUMH Cydy CBOIX
IOKa3iB 1y JOBEeIEHHI ITepel CYIOM IX ePeKOHIHUBOCTI (IyHKT 3 ); IMAaCHICTh CYI0BOIO
mpolecy Ta HWoro moBHe (iKCyBaHHsS TEXHIYHMMM 3aco0aMu (IyHKT 6); po3yMHi

CTPOKH PO3TISALYy CIIpaBU CyAoM (IIYHKT 7).
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V gactuni m’atii crarti 1312 Konctutynii VKpaidy BCTaHOBJIEHO, IO 3aKOHOM
MOXYTh OyTH BH3HA4UeHI BHHATKH INOJO IIPEJCTABHUITBA B CyHi, 30KpeMa Yy
MaJIO3HAYHHX CIIOpax.

Orxe, OcHoBHMM 3akOHOM YKpaiHM BHOPMOBaHO HE JIMIIE OCHOBHI 3acaiu

CYHOYHMHCTBA, & i BUAU CYJIOBHX CIIODIB, JI0 SKUX BiTHECEHO H MaJl0O3HAYHi CIIOpH.

4.1. Koucturyuivtauit Cyn YxpaiHu 3a3Ha4duB, IO ,,0[IHI€IO 13 3araJlbHUX 3aca
YKpaiHCHKOT'O KOHCTHTYIIHHOTO JIaJly € rapaHTis 3BEpHEHHS [0 CyAy IUIS 3aXUCTY
KOHCTHUTYLIHHUX IpaB i cBOOOJ JIOOMHU 1 TpoMaisHUHA®; ,3aKOHOJABEllb Mae
BCTAHOBHUTH TakUi oOCsT npaBa ocib Ha CyJJOBUH 3aXUCT, AKkuil 3abe3nedyBaB Ou iioro
nieBy peamizamio® [ab3anl Apyruil, Opyre pedeHHs abszally MIOCTOro IYHKTY 2
MOTHBYBaJIbHOI YacTUHU PimnenHs Big 6 xBiTHA 2022 poky Ne 2-p(11)/2022].

VY Pimenni Bixg 21 mumas 2021 poky Ne 5-p(I1)/2021 Koncrurtyuiitauit Cyn
Vxpainu HaronocuB: ,,CyTHICHMH 3MICT IpaBa Ha CyJOBHH B3aXHCT, W0 HOro
BCTaHOBJICHO YaCTUHOIO MepIoro craTTi 55 KoHcturynii Ykpainy, ciifx BU3HAYATH SIK
y B3B’S3Ky 3 OCHOBHHMH 3acaflaMi CyJOYHHCTBA, BHU3HAYEHHMH IPHIIHCAMU
yacTuHH Ipyroi cratTi 129 Korctutynii YkpaiHu, Tak 1 3 ypaxyBaHHSIM 3MiCTy IIpaBa
Ha CIpaBeIJIUBUM cyZd, BU3HaueHoro y ctarri 6 KoHBeHIii Ta BUTIYMayeHOIo
€BponeiicbkuM CyAOM i3 IpaB JMOAWHU (ab3a1] BOCbMHHN MiAMyHKTY 2.1 IyHKTY 2
MOTHBYBaJIbHOT YaCTHHH).

€Bporeiicbkuil Cy 13 IMpaB JIOAMHU MOCIiIOBHO 3a3Hayae, 110 IpaBo Ha CYyI,
rapaToBaHe crarrelo 6 KouBeHnii, He € abcomoTHuUM; OOMEXeHHs IpaBa,
rapantoBaHoro crarreto 6 Konsenuii, He Oyze cyMmicHUM i3 IyHKTOM 1 Iii€l cTarTi,
SKIO BOHO HE Mae€ NMpPaBOMIpHOI METH Ta SKIIO HeMae PO3yMHOI HOMipHOCTI Mix
3aCTOCOBHMMH 3aco0aMy Ta METOI0, IO 11 IMparHyTh JOCSITH [pillleHHS Y CIpaBi
Ashingdane v. the United Kingdom Bin 28 tpaBHsa 1985 poky (3asBa Ne 8225/78),
§ 57]; mOMIpHICTH moJArae B JOTPUMAaHHI CHpPaBeIIMBOro OamaHCy MiXX BHMOTaMH
3araJlbHUX 1HTEpECIiB CYCIIbCTBA Ta BHMOTAaMH 3aXHCTy OCHOBOIIOJIOXXKHHX IIPaB
TIOOWHM [pimieHHs y cnpasi Scordino v. Italy (Ne 1) Bim 29 Gepesus 2006 poky
(3asBa Ne 36813/97), § 93].
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VYV pimenni y cnpaBi Ponkd v. Estonia Bin 8 nucromama 2016 poky
(3asBa Ne 64160/11) €Bporelicbkuii Cyx i3 paB JIIOJUHA BU3HAB, IO AePXKaBH-UICHU
MOXYTh BBaXXaTH 32 JOLUJIBHE 3allpOBafWTH CIIPOILEHY IPOIERypy PpO3B’SI3aHHS
NpiOHUX MO30BiB MOPSIKOM LHUBUIBHOIO CyJOYMHCTBA; Taka CIpOINEHa Ipolenypa
MOXeE BIATIOBIaTH iHTEepecaM CTOpiH, OCKIIBKM BOHA TMOJIETIOYE OOCTYI JI0
IpaBOCY[ s, 3MEHIIye BHUTpPATH, MOB’A3aHi 3 PO3IMIISIIOM CIIPaBH, Ta IMPHCKOPIOE
BPETYJIFOBAHHS CIIOPIB; CYJl TAaKOX 3ayBaXXUB, IO JEP>KaBU-WIEHH MOXYTh YXBalIUTH
pillleHHS PO Te, IO TaKy CHpPOIICHY IMBUIBHY IPOLEAYPY, SK IMPaBHIO, MAalOTh
IIPOBOIUTHU B paMKax IHUCHBMOBOTO IIPOBaIKEHHS, SKIIO TUIBKH CyJ HE BHU3HAae€ 3a
NoTpiOHE NMPOBECTH yCHE CIlyXaHHs abo SKIO OXHA 31 CTOPIH He 3BEPHETHCS 3 TAKKUM
KJIOMIOTAaHHSAM; TaKa CIIpPOIIeHa IIpollefypa PO3B’a3aHHs JPiOHUX IO30BIB MOPSIKOM
IIUBIIBHOTO CyJAOYMHCTBA O€3lepeyHo Ma€ BIANOBINATH MPHHIMIIAM CIIPaBEeIIHBOTO

CYIOBOTO pO3IJISNY, 10 IX rapaHToBaHo IyHKToM 1 crarTi 6 Koneenuii (§ 30).

4.2. Koncruryuiiinuii Cyn YkpalHU KOHCTAaTYe€, IO MPUIMCOM YaCTHHHU II’SITOI
cratti 1312 OcHoBHOTO 3aKoHy YKpaiHM yKOHCTHTYHWOBAHO MOHSTTS ,,MaJ03HAYHi
criopu‘.

Kouncrurynitinuit Cyn Ykpainu 3Baxkac Ha Te, 0 B ITyHKTaX 1, 5 4aCTHHH II0CTOL
crarti 19 Kogmekcy Tta inmmx cratrsx Konmekcy 3acTocoBaHO TEpMiH ,,Mallo3HAYHI
cripaBu®, a B yacTHHi 11’ atid crarti 1312 Koncturynii Vkpainu — TEpMiH ,,Man03HayHi
criopu‘.

3 anam3y mnpunuciB Konekcy BumnmBae, H0 IIi IPUIKACH PO3BHBAIOTE,
KOHKPETH3YIOTh Ta NETANi3yIOTh MPUIUC 9acTHHH I’sToi crarti 1312 Koncrurymii

pralHI/I o0 CyaoBOI'0o po3riiagy MaJlO3HaYHHUX Cl'IOpiB.

4.3. Ha Koncrutymii VYkpaiHH IpyHTOBaHO Trajiy3eBe 3aKOHOJaBCTBO, SKE
PO3BHUBAE, KOHKPETU3Y€E U eTalizye KOHCTUTYLHHI IIPUIIUCH.
3a crarreto 1 Kogekcy #oro npu3Ha4deHHAM €, 30KpeMa, YCTaHOBJIEHHS MOPSIAKY

3MiHCHEHHS IUBUILHOI'O CyJIOYHHCTBA.
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3aBIaHHAM IMBiNILHOTO CY[OYMHCTBA € CIIPaBeIMBHMH, Heylepe/KeHHH Ta
CBOEYACHHWM PO3IJIAA 1 BUPIIIEHHS LUBUIBHUX CIpaB A €(hEeKTHBHOIO 3aXUCTY
IOPYIIeHUX, HEBH3HAHUX a00 OCIOPIOBaHUX IIpaB, CBOOOA YM iHTEpeciB (Pi3UUHHX
ocib, mpaB Ta iHTepeciB IOPUAWYHMX OCiO, iHTepeciB Jep)kaBU (UacTHHA IiepIina
crarti 2 Koxmekcy).

Ilpunucamu Konekcy BH3HAYEHO OCHOBHI 3acaiyl LMBUIBHOI'O CYIOYHMHCTBA,
30KpeMa: BEpXOBEHCTBO IIpaBa; I1oBara 10 YecTi i TiIHOCTI, piBHICTb yCiX YYaCHHKIB
CYZOBOrO TpOLeCy Iepel 3aKOHOM Ta CYAOM; IIpOIOpLiiHiCTh; 000B’sI3KOBiCTH
CYLHOBOIO pimeHHs; 3a0e3nedeHHs IIpaBa Ha aneNsAlidHWM Ieperiisif CIpaBH,
3a0e3meueHHs IIpaBa Ha KacallifHe OCKap>XeHHS CYJOBOrO pIIIeHHsS y BHIAAKaXx,
YCTQHOBJIEHUX  3aKOHOM; pPO3YMHICTh CTPOKIB  pO3IJISNYy CIpaBH CYAOM;
HETIPUILY CTUMICTD 3JI0BXXUBaHHS MpolLieCyalbHUMU ITpaBaMH (YaCTHHA TPETS CTaTTi 2).

3akoHoM Ykpainu ,,IIpo BHeceHHs 3MiH o ['ocrogapchkoro mponecyairbHOro
Kojekcy VYkpainu, L{uBinpHOro mpoliecyaspHOro Kozekcy Ykpainu, Komekcy
aIMiHICTPATHBHOTO CYHOYHMHCTBA YKpalHH Ta IHIIMX 3aKOHOMABYHUX aKTiB“
Bix 3 >xoBTHA 2017 poky Ne 2147-VIII (mani — 3akon Ne 2147) y Konexc BHeceHo
3MiHH 1010 BHOPMYBAHHS BITHOCHH i3 pO3IJISAY MaJIO3HAaYHHX CIIPaB.

VY IlosicHIOBaIBHIN 3aKCIl A0 MPOEKTY 3aKOHY YKpaiH! PO BHECEHHS 3MiH 10
['ocnoapchkoro IpolecyalbHOro Kofekcy Ykpainu, 1{uBinpHOro mporecyaibHOro
Konekcy Ykpainu, Kojmekcy anMiHICTpaTHBHOrO CyAOYMHCTBA YKpaiHU Ta iHINHMX
3aKOHOJaBUMX akKTiB (peectp. Ne 6232), yxpaneHoro sk 3akoH Ne 2147, 3a3HaueHo, 110
METOIO 3alPOBaKEHHSI KaTeropil MaJo3HaYHHUX CIpaB € ,,HOpMATUBHE BPETYIIOBaHHS
IpoLeCyaIbHUX MeXaHi3MiB, sSKi MaloTh 3a0e3meduTH eQeKTUBHHM, ClpaBeIMBUI,

HeyIepemKeHUH Ta CBOEYaCHHIA 3aXUCT MpaB 1 cBO60 ocobu B cymi‘.

4.4. YV gactuHi mocTi#t crarti 19 Konexkcy BU3Ha4eHO, sIKi LUBIBHI CIIPaBU €
MaJIO3HaYHUMH.
Ouixroroun myHKTH 1, 5 yactuau mocroi ctatTi 19 Komekcy Ha BignoBimHicTh

Kouctutynii VYxpainu, Koucrutymivamit Cyn VYkpaiHu 3Baxkae Ha Te, IO 34
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yacTHHOIO mocToro cTarri 19 Kogekcy HiHa MO30BYy € OOHHUM 13 KpUTEpiiB s
BiJIHECEHHS LIUBUIBHOI CIIPaBH 10 KaTeropii MaJo3HAYHHUX.

3a myHkToM 3 yacTHHH TpeThoi cTatTi 175 Komekcy mo3oBHa 3as1Ba Ma€ MiCTHTH,
30KpeMa, 3a3HaueHHS I[iHU [T030BY, SKIIO MMO30B IiJISAra€e rPOIIOBOMY OLIHIOBaHHIO.
[{iHy mo30By BH3HA4YaAIOTh y [TO30BAX PO CTATHEHHS I'POIIOBUX KOIITIB CYMOIO, SIKY
CTATYIOT 13 ypaxyBaHHAM npumucis ctarti 176 Kogekcy B pa3i BUCYHEHHS II03UBavYEM
MalHOBUX BHMOT.

3a mynkroM 1 uactuHu uerBeproi ctarTti 19 Kopekcy BH3HaHHA crnpaBu
MaJIO3HAYHOIO, 3a 3arajJbHUM IIPaBUJIOM, Ma€ HACTIAKOM il poO3MIaA y HOPSAKY
CIIPOIIEHOT0 ITO30BHOT'O IPOBAIKEHHS.

3a crarrero 275 Kogmekcy cyn posrisgae CIpaBUd y MNOPSAKY CIPOIIEHOIO
II030BHOTO IPOBAPKEHHS MPOTArOM PO3yMHOT'O CTPOKY, aje He OiibIIe IIiCTAEeCSTH
IHIB i3 JHS BIIKPUTTS IIPOBaJKEHHS y CIIPaBi.

Poarnsin cipaBu y MOpsiIKy CIIPOIIEHOT0 IT030BHOTO IIPOBAKEHHS 301HCHIOE Cy X
3a MpaBWIaMH{, ycTaHOBIeHMMU KozexcoM s po3risgy CHpaBH y NOPSAKY
3arajbHOro IO30BHOIO IIPOBAKEHHS, 3 0COOJHMBOCTSAMHU, BU3HAYEHUMH y riaBi 10
Kognexcy, Ta 6e3 moBiioMIeHHS CTOpiH 3a HasBHHMH Y CIIpaBi MaTepianamu, 3a
BiZICYTHOCTI KJIOTOTaHHS Oynb-sKOi 31 CTOpiH mHpo iHme (YacTHHH Iepiua, II’sTa

ctatti 279 Koznekcy).

4.5. J1o OCHOBHHX 3acajl CyJOYHHCTBa, BU3HAYEHHUX Y YACTUHI ApYTiii cTarTi 129
Konctutynii YkpaiHu, HaJleXUTh IJIACHICTh CYJOBOrO IIpoliecy Ta HOro IOBHE
¢bikcyBaHHS TeXHIYHUMH 3aco0amu (IyHKT 6).

3a crartero 7 Komekcy po3misf cipaB y cyJiax MPOBOASATh YCHO i BIIKpUTO, KpiM
BUIIa/IKiB, BU3HaYeHnX Koxekcom (dacTuHa nepina); 6yas-ska ocoba Mae mpaBo OyTu
IPUCYTHBOIO Y BIIKPUTOMY CYZOBOMY 3aciiaHHi (Ieplle peueHHs YaCTHHHU APYroi).

3a cratTero 8 Konekcy HixTo He Moxe OyTy no3basneHuit npasa Ha iH(popMariiro
Ipo JIaTy, Yac 1 Miclie po3risiay CBO€EI clipaBu abo oOMeXeHUit y MpaBi OTpHMaHHS B
cyni ycHoi abo muchbMOBOI iH(popMalll mpo pe3yibTaTd pO3rsLmy HOro CymoBOL

cnpaBy; Oynp-ska ocoba, sika HE € YJaCHUKOM CIIpaBH, Ma€ MpaBO Ha JOCTYI MO
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CYHOBUX pillIeHb Y IOPSAKY, YCTAHOBICHOMY 3aKOHOM (YacTUHA Nepiia); iHpopmarris
OO0 CYAY, SKHil pO3riisifac CIpaBy, YYaCHHUKIB CIIPaBH Ta IIpeaMeTa I030BY, JaTH
HaJ[XOJIKEHHS [T030BHO] 3asBH (CKapri) 4u Oyab-gKol iHIIoi 3as1BU ab0 KIONOTaHHSA Y
CrpaBi, 30KkpemMa ocolu, sKa IMojaja Taky 3asiBy, YXXKUTHX 3aXOHiB 3a0e3nedeHHs
030By Ta/ab0 MOKa3iB, cTaiil po3IMNIALy CIpaBH, MiCHsA, JaTH 1 4Yacy CYIOBOIO
3acijaHHs, PyXy CIpaBH 3 OJHOrO CyAy IO IHIIOrO € BiIKPUTOIO Ta IiJJIArac
HEeBIOKIATHOMY ONPWIIOJHEHHI0O Ha odimiiiHoMmy BeOmoprani cymoBoi Biaau
VkpaiHu B moOpsnKy, BusHaueHoMy llomoxxeHHsM mnpo €aMHY CyAOBY
iHpopManiifHO-TeleKOMyHiKalliiiHy cucTeMy Ta/ab0 IOJOXEHHSIMH, [0 BU3HAYAIOTH
NOPAAOK PYHKIIOHYBaHHS 11 OKpeMHX mifcucTeM (MOAYIIiB) (YaCTHHA TPETS).

Koncrutynitiunii Cyn VYkpaiHu, YCTaHOBIIOIOUM ITOCYTHiH 3B’SI30K MIiX
IpunrcaMu 4acTuHU JApyroi ctarti 129 Koncrurynii Ykpainu, 1110 BU3HAYAIOTh TakKi
OCHOBHI 3acagy CYyAOYHMHCTBA, SIK [JIACHICTh CYAOBOTO IIpOleCy Ta HOro IOBHE
¢ixcyBaHHS TexHIYHUMHU 3acobaMu (IIyHKT 6) 1 pO3yMHI CTPOKH PO3IJIAAY CIIpaBH
cynoM (IIyHKT 7), Y KOHTEKCTi IpeaMeTa KOHCTUTYIHHOTO KOHTPOJIO Y LbOMY
NPOBa/KEHH1, BUXOIUTH 13 TOr0, 10 0coba, ska peasizye CBOE KOHCTUTYIIiiHe IpaBo
Ha cynoBuil 3axuct (crarts 55 Koncturynii Ykpainu), nepegoBciM 3aiHTepecoBaHa B
IoNepXKaHHI PO3YMHHMX CTPOKIB pO3IJIsAAy ii cmpaBH CynoM. BoJHouac INIacHIiCTH
CYZOBOTO IIpOLieCy Ta Horo moBHe (iKCyBaHHS TEXHIYHUMH 3aC00aMHU € TOIOMIXXKHUMMU
IOpPUANYHUAMU SIBUIIAMH, 1110 CTOCYIOTECS OYIb-51K01 0COOH.

OTxe, noaep XxaHHs TaKoi OCHOBHOI 3acaJli CyJOYMHCTBA, K IJIaCHICTh CYJOBOI'0
npoiecy Ta Horo moBHe (PIKCyBaHHS TEXHIYHMMHM 3acobamu, Mae OYTH y3romkeHe 3
IHIIMMH OCHOBHHMH 3acajlaMu CyJOYHUHCTBa, Bu3HaueHMMHU KoHcTHuTynieo Ykpainuy,

30KpeMa pO3yMHHUMH CTPOKaMHU PO3TJISAY CIIPaBH CYIOM.

4.6. NocnimKyoun NpaBOMipHiCT MeTH 3ampoBamkeHHS B Kogmekci kareropii
Masio3HauHuX cnpas, Koncrurynittnuit Cyn YkpaiHu BUXOAHTH i3 TOTO, [0 BU3HAHHS
CIIPaBH MaJIO3HAYHOIO T4, K HACIiNOK, 1 po3IJIsH, 3a 3araJIbHUM [IPaBUIIOM, Y TIOPSAKY

CIIPOLMICHOI'0 IIO30BHOI'0 IIPOBAKCHHA € IICPCAYMOBOIO 3a0e3neueHHs LOACPXKaHHA
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PO3YMHHUX CTPOKIB PO3IJISAY CIPABHU CYIOM — OIHi€l 3 OCHOBHHX 3aca]l CyIOYHHCTBA,
Bu3HaueHUx KoHctuTyniero Ykpainu (IyHKT 7 9aCTUHU Apyroi crarti 129).

Koncruryniiinuit Cyxn YkpaiHH BpaxoBye, 10, PO3B’A3yI0UH INpPOIECYyalibHE
NUTaHHS [P0 PO3IJs/ CIPaBU B MOPSIKY CIpOLIEHOro abo 3arajJibHOrO IO30BHOTO
IpOBaKEHHs, CyZ 6epe 10 yBaru He JIMIIeE LiHy [1030BY B LIUBUIBHIH CIIpaBi, a it HU3KY
1HIMX 06CTaBUH: 3HAYEHHS CIIPaBU JUIA CTOPiH; 0OpaHUi II03UBavYeM CIocid 3aXucry;
KaTeropilo Ta CKJIaJHICTh CIIpaBH; 0OCAr Ta XapakTep AOKa3iB y crpaBi, 30KpeMa 4u
noTpiOHO y cHpaBi IPU3HAYUTH EKCIEPTU3y, BUKIMKATH CBiKIiB TOINO; KiIBKiCTH
CTOpiH Ta IHIIMX YYaCHMKIB CIpaBH; 4YM CTAHOBUTb PO3IJILA CIPaBH 3HAYHHUI
CYCHUIBHHM iHTepec; JyMKy CTOpPiH IOJO MOTPiOHOCTI pO3INISAy CHpaBH 3a
IpaBUIaMU CIPOIIEHOr0 II030BHOTO IPOBa/PKEHHSA (YacTHHA TpeTs cTarti 274
Kogexcy).

Crartamu 274, 277 Kogexcy BHOPMOBAaHO PO3B’SA3aHHS CYAOM IHTAHHS OO
pO3MIIAAY CIIpaBH B MOPSAAKY CIIPOIIEHOTO II030BHOTO IIPOBA3/XKEHHS, 30Kpema:
BKa3aHO Ha IIPaBO II03MBaya 3asBIIATH KJIOMOTAHHS IIPO TAKUi MOPSMOK pO3IIIALY,
3a3Ha4YeHO MPO MOXXIUBICTH HaJaHHs BiAIOBiaueM 3amepedeHb i3 IBOr0 IHUTAHHS,
YCTaHOBJIEHO IPaBO CyAy Ha IIOCTAHOBJIEHHS YXBaJIM PO IEpeXil 3i CIpomIEHOro
II030BHOT'O TNIPOBAJPKEHHS 10 PO3MVISTY CIPaBH 3a IMpaBUIaMH 3arajibHOrO IMO30BHOIO

IIPOBAA>KCHHS.

4.7. Koncrutyuiitauit Cyn YkpaiHu 3Baxkae Tak0X Ha Te, 110 CKOPOUEHHS CTPOKY
pO3MiIsily CHOpaBH CyAOM Ta 1HINI IIpolecyalbHi OCOOJIHMBOCTI pO3B’sI3aHHs
MaJIO3HaYHUX CIIOpPiB MAlOTh HACTIIKOM 3HIKEHHS CYINOBHX BHUTpPAT JJjis 0COGH, sKa
peanisye CBO€ KOHCTHMTYHiMHE IpaBO Ha CyJOBHH 3aXHCT, IO B LIJOMY IOJErIIye
JOCTYIl 0 IIPAaBOCYyAJs Ta caMy MOXJIMBICTh peaiizallil IpaBa, rapaHTOBaHOI'O
npunucamu crarti 55 Koncrutyuii Ykpainu.

Kpim Toro, mpunucu uyactunu moctoi crarri 19 Kogekcy, siki BU3HA9aioTh
KaTEeropilo MaJIO3HAaYHUX CIIpaB Ta IX PO3MNISA CyJaMH Yy MOPSOKY CIPOLIEHOrO

II030BHOT'O IIPOBAJKEHHS, € Y3TrOJXKEHNUMH i3 3aCTOCOBHUMH B KpaiHax €C mpumucaMmu
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IMpasun ESCP, 1mo BW3HAYalOTh TAaKWi BUJ IO30BiB, SK ApiOHI, Ta BHOPMOBYIOTH
npoleaypy 1X po3B’s3aHHs y CIPOILEHiH ponenypi.

V IlpaBunax ESCP Takoxx BU3HaA4€HO OJMH i3 KpUTEpiiB AJI BU3HAHHS I1030BY
IOpiGHUM — po3Mip M030BHUX BUMOT He mepeBuirye 5 000 eBpo (myHKT 1 cTaTTi 2), 1o
€ CIIBBIIHOCHHMM 3i 3MIiCTOM NpPUNHUCIB MyHKTIB 1, 5 wacTwuHM mocrtoi crarri 19
Kopnexkcy.

VpaxoByrouu CyKyIHICTh HaBeJIeHUX MipKyBaHb, Koncturyniiiauii Cyn Ykpainu
BHCHOBY€, IO IyHKTH 1, 5 wactuHH moctoi crarti 19 Komekcy He cymepeuars

YaCTHHI MepIii ctarti 55, yactuHi apyri# crarti 129 Koncturymii Yxkpainu.

5. ABTOpH KJIONOTaHb, apryMeHTyI0uH HeBiAmnoBinHicts KoHcTuTylil YKpainu
nyHkTiB 1, 5 wactuam moctroi crarri 19 Kopekcy, TtBepmate mpo ix
HEKOHCTUTYL[IMHICTh He JIUIIe B aClleKTI BU3HAYEHHS HUMHM I'POIIOBUX KPHUTEPIiB JIJis
BIIHECEHHS IIMBUIBHUX CIIpaB A0 KaTeropii MaJlo3dHa4HHX, a ¥ 3a3Ha4yaroTh, IO IIi
NPUITUCH € QUCKPUMIHALIMHUMY 3 OTJISy Ha BU3HAUEHHS B HUX 3HAUYHUX PO3MipiB
I[iHH IT030BY K KPUTEPi0 BU3HAHHS CIIPaBU MaJIO3HAYHOIO.

Cy0’exT 1mpaBa Ha KOHCTUTYIIHHY CKapry BBaXalOTh, [0 BHACIiJOK
3aCTOCYBaHHS CyJaMH IyHKTIB 1, 5 wactunu moctoi cratti 19 Konexcy ixHi cipaBu
OyJio BHU3HAaHO MaJIO3HAYHHUMH, a TOMy I1X OylI0 AUCKPHUMIHOBAaHO 3a O3HAKOIO
MaifHOBOTO CTaHy, IO € IMOpYIIEHHSM IlepeayciM dYacTHHH Jpyroi crarti 24

Kounctutyuii Yxpainu.

5.1. 3a Koucruryniero Ykpainu ,.B YKpaiHi BHU3HA€TBCA 1 i€ NPHHIHUII
BEpPXOBEHCTBA ITpaBa“ (YacTUHa nepina cTaTTi 8).

[IpuHIUI FOPUANYHOI PiBHOCTI BHOpMOBaHO cTaTTero 24 Koncruryuii Ykpainu,
3a SIKOIO IPOMaJIsIHU MalOTh PiBHI KOHCTHTYLIHHI ITpaBa i CBOOOIHU Ta € piBHUMH IIepe.
3aKOHOM (YacTHHa Ileplia); He MoXxe OyTH pUBLIeiB 4 0OMEXKEHB 32 O3HAKAMH pPacH,
KOJIFOPY WIKipH, MOJITUYHUX, PEIIrifHIX Ta IHIMUX NepeKOHaHb, CTaTi, €eTHIYHOTO Ta
COLIiaJIbHOTO MOXO)XKEeHHsI, MAHOBOTO CTaHy, MiCIs IPOXXUBaHHS, 32 MOBHUMH a60

1HIIMMU O3HaKaMH (YacTHHA Apyra).
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5.2. Koncrutynittnuit Cyn YxpaiHu y CBOIX pilIeHHSX cOpMYJIIOBaB IOPUIUYHY
TIO3HI[I0 CTOCOBHO CYTI Ta 3MiCTy NPUHITUILY IOPUANYHOI PIBHOCTI, IO € 3HAYYILOKO i
JUIS IHOTO MPOBAJKEHHS: ,,3aca/la pIBHOCTI yCiX YYaCHHKIB CYAOBOIO IpOLECy Iepen
3aKOHOM i cyioM 3abe3neuye rapaHTii JOCTYIHOCTI IPaBOCYAS Ta peatizauil mpasa
Ha CyJTOBH 3aXUCT, 3aKpiIIeHOro B yacTuHi nepiiit crarti 55 Koncturynii Ykpainm.
s 3acaga € MOXiXHOIO BiJ| 3araJIbHOTI0 NPHUHIIUITY PIBHOCTI IPOMAJISIH Iepel 3aKOHOM,
BH3HAQUEHOTO YacTHHOIO mepmioro cTarri 24 OcHoBHoOro 3akoHy YkpaiHu, i
CTOCY€TBCS, 30KpeMa, cepu CYIOUYHHCTBA. PiBHICTH yCiX YYacHHKIB CYIOBOTO
MpoIleCy TepeR 3aKOHOM 1 CyaoM Iepeabadae €IUHUA INPABOBHUH PEXUM, SKUH
3abe3medye peanisaliiio ixHiX mpolecyalbHUX mpaB® (ab3an nmepuuil migmyHkTy 3.1
IIyHKTY 3 MOTUBYBaibHOI yacTuHU Pimenns Bix 25 xBiTHA 2012 poxy Ne 11-pr/2012).

Koncrutynitinuiik Cyn  YkpaiHd  BU3Hae  JOMYCTUMICTh  OOMEXXEHHS
KOHCTHTYLIHHOIO NPUHIUITY PIBHOCTI 32 YMOBY HasBHOCTI IIPaBOMipHOT, 00’ €KTUBHO
OOTIpYHTOBaHOI MeTH, CcrocoOH HOCSTHEHHS fAKOi € HaJIeKHUMH Ta MOTPiOHHUMH
[a63ay yeTBepTHH MyHKTYy 3 MOTHBYBAJIBbHOI 4YacTHHH PimreHHs Bim 12 nwumHs
2019 poky Ne 5-p(1)/2019].

Orxe, 3agns pomepxanHs BuMmor Koserutymii  VkpaiHu — mpumucu
IPOIECYaIbHOTO 3aKOHY MAalOTh 3a0e3NeYuTH piBHI IOPHAWYHI MOXIIHBOCTI
IIPOIECYaIbHOTO XapaKTepy s BCiX Y4YacHHKIB CyJOBOTO IIpollecy, a y pasi
BCTAHOBJICHHsI TpUIIMCAaMH I[IpaBa IPOLECYalbHUX BiAMIHHOCTEH 3aCTOCOBaHI B
OpOIECYyabHOMY 3aKOHI IOpHOWYHI 3aco0M MaTh OyTH CIPSIMOBaHHMH Ha
JNOCATHEHHSI IPaBOMIpHOI METH, IPYHTYBaTHCh Ha KOHCTUTYUIHHHUX IpHUHIIMIIAX

IIpaBoBJIa sl (BEpXOBEHCTBA IIPaBa), FOPUAUYHOI PIBHOCTI Ta JOMIPHOCTI.

5.3. 3a crarrero 14 KonBeHmii KOpPHUCTYBaHHS IIpaBaMH Ta CBOOOJaMi,
BU3HAHUMH B Hili, Mae OyTH 3abe3nedyeHe 6e3 AuCKpUMiHaLil HAa Oyap-AKii i3 Takux
Ii/ICcTaB, SK CTaTh, paca, KOJIip IIKipH, MOBa, PEJiTis, IOJIITUYHI YH iHII IIepeKOHAHHS,
HaIllOHAJIBHE YM COIllaJbHE ITOXOMKEHHS, HAJEKHICTh N0 HAIlOHAJIBHMX MEHIINH,

BJIACHICTB, CTAHOBE IMOXOKEHH:, a00 3a IHIITUM CTaTyCOM.
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€BporelicbKuii Cy i3 paB JIIOJUHY 3a3Ha4HB, 110 ,,HEOAHAKOBICTh Y CTaBJICHHI
€ OUCKpHMIiHAIiHHOIO, K0 Opakye 00’€KTUBHUX i OOIPYHTOBaHUX IiJICTaB; SIKIIIO
HeMae MpaBOMIpHOI MeTH abo SKIIO Opakye pO3yMHOI JOMIPHOCTI 3aCTOCOBaHMX
3aco0iB MeTi, mo il mparHyTh gocartu; [{orosipHa Jlep>kaBa Mae MEBHUM IPOCTip
obnymyBauHs (a margin of appreciation) y BA3HaY€HHI TOTO, YH BiIMiHHOCTI B IHIITHX
CXOXXHX CHTYalisIX YMOXUIUBIIOIOTH HEOJHAKOBE CTABJIIEHHS Ta SKOIO Mipoio (IuB.
Burden v. the United Kingdom GC, Ne 13378/05, § 60, ECHR 2008)* [pimenns y
cnupasi Hdamdldinen v. Finland Big 16 mumas 2014 poky (3asBa Ne 37359/09), § 108].

5.4. 3rigHo 3 yactuHOIO mocToro cTarti 19 Konekcy cnpasy, 1iHa II030BY B SIKMX
He MepeBUIy€e CTa PO3MIpiB NPOKUTKOBOIO MiHIMyMy IJIs Ipane3laTHUX oci0
(myHkT 1), Ta cIipaBy PO 3aXUCT IIPaB CII0XKHUBAYiB, 1[iHA IT030BY B IKUX HE MIEPEBUIITYE
JIBOXCOT II'SITHECATH PO3MIpiB NPOXUTKOBOTO MiHIMyMy JUIsl Ipane3laTHUX ocih
(LyHKT 5), € MaJIO3HAYHUMH.

3a crarrero 1 3akoHy VYkpainu ,IIpo mpokutkoBui MiHIMYM® Bif 15 JiumHs
1999 poxy Ne 966—XIV 3i 3MiHamMu IPOXXUTKOBUN MiHIMYM — Il BapTiCHa BEIWMIUHA
JOCTaTHBOTO I 3a0e3nedeHHs] HOPMaJIbHOTO (PyHKIIOHYBaHHS OpPraHi3My JIIOJAUHH
Ta 30epexeHHs HOro 310poB’s HabOpy NPOAYKTIB Xap4uyBaHHs, a TAKOXK MiHIMAJIEHOTO
HaboOpy HEIMpPOJIOBOJIBUMX TOBApiB Ta MiHIMalbHOro HabOpPY IOCHYT, MOTPIOHUX IJIst
3aJJOBOJICHHSI OCHOBHHMX COLIaJNBbHUX 1 KyJAbTypHHX MoOTped ocoOucTocTi
(vacTuHa mepIna).

BepxoBHna Pana Vkpainu, peani3ytoud CBOI KOHCTUTYIIiiHI IMOBHOBaXX€HHS, B
3aKoHaXx YKpaiuu rpo [ep>xaBHuil OromxeT YKpaiHu Ha KOHKPETHHH KalleHIapHUH pik
YCTaHOBJIIOE PO3Mip IPOKUTKOBOTO MiHIMyMY.

3 ornsAy Ha Te, IO CIIpaBU aBTOPIB KIIOMOTaHb CyU PO3TJIIAIH B Pi3HI 4acoBi
nepiomu 3 2015 poky mo 2023 poky, IpOTArOM LHUX POKIB PO3Mip MPOXHTKOBOTO
MiHiMyMy 3MmiHioBaBcs, Koncturyniftauit Cyn VYkpaiHu BBakae 3a JOILIbHE
BUKOPUCTaTH y IbOMY KOHCTUTYL(iHHOMY IpOBaPKEHHI pO3Mip IPOXHTKOBOIO

MiHIMyMy, ycTaHOBiIeHUuH BepxoBHoro Pagoro Ykpainu Ha 2023 pik.

G\2023\Suddi\Rishen\1 1, docx



22

3a crarrero 7 3akoHy Ykpainu ,,IIpo Jlep>xaBHuit 610/pxet Yipainu Ha 2023 pik*
Bix 3 mucromana 2022 poky Ne 2710-IX (mami — 3akon Ne 2710) mpoXUTKOBuMiA
MiHIMyM [ mpane3gatHux oci6 cranouth 2 684 rpH. BimmomimHo mo crarti 8
3axony Ne 2710 i3 1 ciunsg 2023 poxy MiHiMaJbHY 3apoOiTHY IIaTy YCTaHOBJIEHO,
30KpeMa, y MicsiuHOMY po3Mipi 6 700 rp=.

Orxe, 3a myHkTOoM 1 gactuHu moctoi cratTi 19 Komekcy po3mip miHu mo3omy
craHoBuTh 268 400 rpH, 3a myHkToM 5 yactuHH mmoctoi ctarti 19 Komekcy —

671 000 rpH.

5.5. OuUiHIOIOYH KOHCTHUTYUiWHICTh NMyHKTIB 1, 5 wacTuHM mocroi crarTti 19
Konekcy, Koncturynitinuit Cyn YkpaiHu BKOTpe HaroJjolnye Ha TOMY, IO Jep)kaBa
Ha BUKOHAaHHSA 1i TOJIOBHOTO KOHCTHUTYLUHHOTO OOOB’S3Ky — YTBEpPIXYBaTH i
3abe3nedyBaTH IpaBa i1 CBOOOOW JIOAMHU — Mae 3a0e3NeYuTH MAi€BICTh IHOIO
KOHCTUTYLIIHHOTO IIPUIIKCY.

IIpaBo Ha cynoBUi 3axuCT, rapanToBaHe cTaTTelo 55 Konctutynii Ykpainu, ta
BCl CKJIQJHUKHU IIHOTO IpaBa, 30KpeMa Ti, 110 3abe3nedyloTh JOCTYN O CyOy Ta
BHU3HAYAIOTh OOCAT i 3MiCT IPOIECYyaTbHUX IIPAB yUYaCHHUKIB IIpOLIeCyalbHUX BiTHOCHH,

MarTh 6}’TI/I MNpakKTU4IHHUMHU Ta e(i)eKTI/IBHI/IMI/I, a HC TCOPCTUYHHUMH 5 iJIIOBOpHI/IMI’I.

5.6. Koncruryuiinuit Cyn VYkpainu y npoMmy PimieHHI BHCHOBYe, W10
3alpoBa/PKEHHS y IUBUIBHOMY CYAOYHHCTBI KaTeropii Majo3HayHHX CIpaB Mae
IIPaBOMIpHY MeTy, 10 BHUKOPHUCTaHHS Yy IyHKTax 1, 5 gacTuHM moctoi crarti 19
Kogmexcy Takoro KpuTepito JJis BiTHECEHHS CIIpaBH IO KaTeropii Malo3HauHWX, SK
IliHa [1030BY, HE CyIIepeUMTh IPUIKCAM YaCTUHHU IepIIoi CTATTi 55, YaCTUHH Ipyroi
crarti 129 Koncrutyuii Ykpainu.

ITynktu 1, 5 wactunu moctoi crarti 19 Komekcy Matote OyTu gociimkeni Ha
IpeaMeT JOMIPHOCTI Ta BiICYTHOCTI B HUX JUCKPHMIiHALIHHOTO 3MICTY 3 OIVISAy Ha

BU3HAYEHI HUMU PO3MIpPH I[iHU IT030BY.
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5.7. Koucturyuittnuit Cyn VYxpaiHu HarojomysaB, IH0 ,[apaHTOBaHa
Konctutyniero YxpaiHu piBHICTH yciX JIoJeH y IXHiX mpaBax i cBoOomax o3Hayae
KOHEYHICTh 3a0e3NedeHHs IM piBHUX IOPUAMYHUX MOXIIHBOCTEH SK MaTepiajlbHOrO,
TaK i MpoIeCyaJbHOr0 XapakTepy Ul peati3alii 0JHaKOBHX 3a 3MIiCTOM Ta 00CsAroM
npaB i cBoGox. Y gepxaBl, KepoBaHIM IIpaBOBIAALSAM, 3BEpHEHHA OO0 CYAY €
yHIBEpCaJIbHUM MEXaHI3MOM 3aXUCTy IIpaB, CBOOO Ta 3aKOHHHUX iHTepeciB Qi3uyHux
1 ropuaYHHEX 0cCi0, a JofepikaHHA 3arajlbHUX NPHHIMIIB PIBHOCTI TPOMAJISH Iepen
3aKOHOM Ta 3a00pOHM AMCKPHUMIHAIIi], IO X BU3HAYEHO IPUIIMCAMH YaCTHH IEPIIO],
npyroi crarti 24 Konctutynii Ykpainu, € HEOIMIHHUM CKJIaHUKOM pealizalii npasa
Ha CyIoBHH 3axucT® [ab3al] TpeTii miaAmyHKTYy 3.1 MyHKTY 3 MOTHBYBAIBHOI YaCTHHHU
Pimenns Bix 6 kBiTHA 2022 poxy Ne 2-p(11)/2022].

Y Pimenni Big 19 xBitTHa 2023 poky Ne 4-p(I1)/2023 Koncturyuiitnuii Cyn
VxpaiHU IOCTiAOBHO 0OCTOIOE IOPUIAUYHY TO3UIILIO0, 32 SIKOIO «,,BEPXOBEHCTBO IIpaBa*
(npaBoBianns) BUMarae, mob yrpydaHHs B KOHCTUTYLIHHI IIpaBa i CBOOOIM JIIOQUHU
3aBxaM Oyno nomipHUM» (ab3al mepuuil NiAMYHKTY 2.2 IIyHKTY 2 MOTHUBYBaJIbHOI
YaCTUHU).

OTxe, yCTaHOBJIEHHSA Yy IIpOLleCyallbHOMY 3aKOHiI pO3Mipy LIHH IO30BY SK
KPUTEPIIO U1 BIIHECEHHS CIIPaBU IO KaTeropii MajJo3HauYHUX Mae OyTH IPYHTOBaHO
Ha IIPMHIUIIOB]I IOMIPHOCTI, Mo 3000B’sA3ye AepkaBy BH3HauuTd B Konekci Takwmii
pO3Mip LIiHU [T030BY, AKUH He Oyle HaagMIpHUM Uiss 0OpaHOl METH Ta He CIIOTBOPHUTH

PO3yMIHHS CIIPaBH SK MaJO3HAYHOT JIJI OCOOH.

5.8. Koncrutynitinuit Cyn VYkpaiHu BBaxkae, IO Jiep)KaBa, pealizyroud CBii
pPO3CyJl IIOAO BCTAHOBJIEHHS Yy IPOLIECYaJIbHOMY 3aKOHi pO3Mipy LIHH II030BY SK
KpPUTEpiIO JIS BiJHECEHHs CIpaBH IO KaTeropii Mallo3HAaYHHX, Mae O0GOB’S30K
JOAEpXXKyBaTUCh KOHCTHTYHIMHUX HMPUHIMIIB Ta 3BaXXaTH HA BUMOTY HPaBOMIPHOCTI
METH I1iJ] 4ac 3aCTOCYBaHH: TaKOTO IOPUAUYHOTO 3ac0o0y BiIHECEHHS IUBLUIBHUX CIIPAB
70 Kareropili MaJO3Ha4yHUX, SK I[iHa II030BYy, Ta IOJEPXXYyBATHUCH IPUHIIUILY

JIOMIpHOCTI.
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Koucturynitiauit Cyx YkpaiHu 3ayBaxcye, 10 BH3HA4YeHI B YacCTHHI MIOCTIiH
crarti 19 Kogekcy po3mipy LiHU [T030BY K KPUTEPIi BiAHECEHHS CIIPaBH 0 KaTeropii
MayiozHayHux y cyMi 268 400 rpa (myskT 1) Ta 671 000 rpH (MyHKT 5) € He JwuIne
3HAYHWMH, & ¥ IIePEeBUINYIOTh YCTAHOBJEHI B 3aKOHI PO3MIpH IPOXHUTKOBOIO
MiHIMyMy JIJI Ipale3aTHHX 0ci0 Ta MiHiMabHO1 3apobiTHOT IIaTH.

Busnavyenuii y myHkTi 1 yactunu mocroi crarti 19 Koxgekcy po3mip ninu nmo3oy
nepesuinye 40 MiHIManbHHUX 3apoOiTHHX IIIAT Ta AOPIBHIOE 8§ pPOKaM OAEp)KaHHS
0c00010 BHILIAT y pasi, IKIIO Ii BUIUIATH JOPIBHIOBATUMYThH PO3Mipy HPOXKUTKOBOIO
MiHIMyMy JUIs TIpane3faTHux oci6. 3a myHKToM 5 9yacTUHU mocToi cTarTi 19 Konekcy
1ina mo3oBy mnepesuinye 100 MiHiManbHUX 3apoOIiTHUX IUIAT Ta AOpiBHIOE 20 pokam
oJIep>KaHHS 0COOO0 BHILIAT Y PO3Mipi NIPOKUTKOBOIO MiHIMYyMYy IS Tpale3qaTHHX
ocib.

Koucturynifinuit Cyn Ykpainu 3a3Hadae, mo Kojekc He MiCTUTh IPHUITUCIB, SKi
B Oynp-sKuil croci6 yMOTHBOBYBatM O MOMIpHICTh BH3HAa4YeHHS y IyHKTax 1, 5
yacTUHY 1mocToi cTatTi 19 Kogekcy came Takux po3MipiB IiHU ITO30BY.

Otxe, Koncruryuifinuit Cyn YkpaiHu BBaXkae, 10 BU3HA4YEHi B IIyHKTax 1, 5
yacTUHY 1ocToi craTTi 19 Kozmekcy po3aMipu LiHH 1030BY SK KpHTepiil BiIHECEHHs
CIpaBH 0 KaTeropii MaJlo3HaYHHUX HE BiANOBiIAIOTh PO3YMIHHIO CIPaBH Ta CIIOPY B

Hill IK MaJIO3HAYHOTIO.

5.9. Hocmimxyroun myHKTH 1, 5 wacturm mocroi crtarti 19 Kogekcy,
Koncturyniiauit Cyn VYkpaiHu Takox 3ayBaxye, 1o 3rigHo 3 IIpasmiamu ESCP
Ipoleypy PO3B’si3aHHSA JPiOHMX ITO30BIB 3aCTOCOBYIOTH Y pasi, KOJH po3Mip
TI030BHUX BUMOT He ItepeBuiye 5 000 eBpo (myHkT 1 crarti 2).

Bognouac 3rigHo 3 myHkToM 1 yactunu moctoi ctatti 19 Konekcy 3a odiriitnum
KypcoM HarmionaneHoro 6anky VYkpaiHM IiHa 1o30oBy cTaHOBUTH 6 801 eBpo, a
BiJIIIOBITHO JI0 IIYHKTY 5 yacTHUHU ImocToi 1iel xk crarti Konexcy — 17 002 eBpo.

Orxe, npumnucu myHKTIB 1, 5 yacturHm mocTtoi cratti 19 Koxekcy BH3HAYa0TH
IPOIIOBHM KpHUTEpili BifHECEHHS CIpaB OO KaTeropii MaJlo3HAYHUX Y po3Mipax, 110

NepEeBUINYIOTh aHAJIOTIHHUIM MOKa3HUK, ycraHoBieHul y [IpaBunax ESCP.
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5.10. CykymnHicTh HaBeieHUX MipKyBaHb nae Koncturyuiiinomy Cynosi Ykpainu
IiCTaBH MAJIE BUCHOBKY, IO IPUITUCH IYHKTIB 1, 5 yacTuHM moctoi crarti 19
Kopexkcy, y IKHX BU3HAYEHO pPO3MipH IiHU [T030BY 5K KPUTEpil 1151 BiTHECEHHS CIIPABU
10 KaTeropii MajJo3HayHUX, a caMe cro (IMyHKT 1) Ta ABicTi m’sataecar (MyHKT 5)
pO3MipiB IIPOXXUTKOBHX MiHIMyMiB, HE € HAJIEXHHUMH 3aco0aMH peryJroBaHHs
IpoIleCyaIbHUX BiTHOCHH.

VpaxoByroun HaBeneHe, Koncturyuiinuit Cyn YxpaiHu JiHIIOB BUCHOBKY, IO
nyHKTH 1, 5 wactunm mocroi ctarti 19 Koznekcy cynepedaTs yacTuHi nepimiit crarti 8

Ta 4acTHHi npyrii cratti 24 Konctutyuii Ykpainm.

6. Koncrutyuiinuit Cyn YxpaiHu BBaXkae 3a JOILUIBHE Y HBOMY IPOBAIKEHHI
OKPEMO OILIIHMTH KOHCTUTYLIHHICTh yHKTY 5 4acTHHHU mocToi ctatti 19 Konmekcy B

{HIIIOMY acTeKTi.

6.1. 3a Koncruryniero Ykpainu ,,jep>kaBa 3axXHIla€ paBa CII0XXHBaYiB, 3A1HCHIOE
KOHTPOJIb 3a fKICTIO i Oe3meuHicTIO HpoAyKiii Ta ycix BUAIB mOCHyr i polir®
(uacTuHa yeTBepTa cTaTTi 42); M0 MOBHOBa)XeHs BepxoBHOI Panu YkpaiHu Halle)XXHUTh,
30KpeMa, ,,BU3HA4YCHHS 3acaJ BHYTPIMIHBOI 1 30BHIIIHBOI IOJITHKH, peatizamii
CTpaTeriuHoro Kypcy AepXaBu Ha HaOyTTS ITOBHOINPABHOTO YIEHCTBA YKpaiHH B
€spornetickkoMy Corosi Ta B Opranizanii IliBHiYHOATIaHTHYHOTO JOroBopy* (IyHKT 5
YaCTHHHU IepIIoi cTarTi 85).

Y Pimenni Bix 1 mucromaga 2023 poxy Ne 9-p(I)/2023 Koncruryuilinuii Cyn
VkpaiHu [iHIIOB BUCHOBKY, IO ,,Ji€BHHA Ta e(pEKTUBHUHN 3aXHCT IpaB CIIOKHBAYiB €
OOHMM 31 CIIocOOiB BHKOHAHHS JepXaBolO 1ii TOJOBHOIO KOHCTHUTYIHHHOIO

000B’sI3Ky — yTBep[KyBaTH I 3abe3meuyBaTh mpaBa 1 cBOOOAM JFOAHHH

(ab3arg nepiui miamyHkTy 3.8 MyHKTY 3 MOTHBYB&JIBHOI YaCTHHH).

6.2. BigmoBinHo o Yroau Ipo acouiariro M YkpaiHOio, 3 oJHOro GOKy, Ta
€sporneiicekuM Coro30M, €BponelchKUM CIIiIBTOBAPHCTBOM 3 aTOMHOI €Hepril i ixHiMu

JepXaBaMHU-4IeHaMy, 3 Jpyroro Ooky, parudikoBaHoi 3akoHoM Ykpainu ,IIpo
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patudikamiro Yrogd mpo acormiamilo MiX YKpaiHOIO, 3 OJIHI€E]l CTOpPOHH, Ta
E€sponeiicbkuM Coro3oM, €BpOIeHChKIM CIIIBTOBAPUCTBOM 3 aTOMHOI €Heprii 1 IXHIMHU
IepxaBaMH-4leHaMy, 3 iHmol ctopoHu™ Bixg 16 BepecHs 2014 poxy Ne 1678-VII,
CTOPOHH ,,CHIBPOOITHIUYAIOTE 3 METOI0 3a0e3NedeHHs] BUCOKOTO PiBHS 3aXUCTY NpaB
CIIOXXMBa4iB Ta MJOCSATHEHHS CyMICHOCTI MDX IXHIMH CHCTEMaMH 3aXHCTy IIpaB
cnoxwuBayiB® (crarts 415).

Koncrurynitinuit Cyn Ykpainu 3BaXkae TaKOX Ha Te, IO 3a 3BEAEHOIO BEpCi€ro
Jorosopy npo ¢pyHkuionyBanHs €spomneiicbkoro Cotosy (Consolidated version of the
Treaty on the Functioning of the European Union) Bim 1 6epesns 2020 poxy
(1201E/TXT) (mani — Horosip npo €C) 3aXUCT CIIOXXUBAUYiB HAJIEKUTH IO OCHOBHHX
JIIISHOK KOMIIETEHINl, 1o il MHOAUIAIOTE MK coboro €pometicbkuii Coro3z i
Jiep>KaBU-4JIeHH (MIyHKT ,,f* yacTHHU Apyroi cTarTi 4).

Jis migTpuMaHHS iHTEpeciB CIOXHBadiB Ta 3a0e3led4eHHsS BHCOKOro piBHA
ixgporo 3axucty €pomneiickkuit Coro3 chpuse OXOpOHi 310poB’s, Oesmeli Ta
€KOHOMIYHHMM IHTepecaM CIIOXHBadyiB, a TaKOX IIATPUMAHHIO IXHBOTO IpaBa Ha
noiHQOpMOBaHiCTh, 00I3HAHICTH 1 CTBOPIOBAHHS OpraHizauiil IJs 3aXUCTy IXHIX

iHTepeciB (yacTuHa nepima ctatTi 169 posaimy XV Jorosopy npo €C).

6.3. Koncruryniiinuit Cyn YkpaiHu 3 orisay Ha Bu3HaueHHH B OCHOBHOMY
3akoHi YKpaiHu cTpaTeridyduii Kypc Ha HaOyTTs MOBHONPAaBHOI'O WIEHCTBA Y KpaiHU B
€BporneficckoMy Coro3i Harosionrye Ha OOOB’SI3KOBOCTI TOro, mo YKpaiHa
3abe3reunTh BUCOKUIM piBEHb 3axXUCTy IpaB CIIOXKHUBadiB dYepe3 CTBOPEHHS Ta
¢GyHKLIOHYBaHHS MeXaHi3My 3[1HCHEHHS Ta 3aXUCTY IIPaB CII0>KUBAYiB.

CxylaTHUKOM TaKOIro MeXaHi3My € IOpUCIHUKIiiHa cyoBa (opMa 3aXuCTy IpaB
CIOXHBAUiB, Y MeXaxX SKOi CIioXXuBauyaM Mae OyTH HalaHu| JOCTYII 4O IIPaBOCYLIS i

3abe3nedyeHa e(heKTUBHICTH CyIOBOr0 3aXUCTY IXHIX IIpaB Ta iHTEpECiB.

6.4. 3akonom VYkpaimm ,IIpo BHecenHs 3MiH go [ocmomapcekoro
IpolLecyalbHOro Kofekcy Ykpainu, [[UBiIbHOTO MpolecyaibHOro Kofekcy YKpaiHu,

Kozekcy anMiHICTpaTHBHOTO Cy/OYMHCTBAa YKpaiHU IIOJ0 BIOCKOHAJECHHS MOPSIIKY
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posrisay cynoBux cpas® Big 15 ciurs 2020 poxy Ne 460-IX (mani — 3akon Ne 460)

yacTHHY mocTy crarti 19 Kongekcy HONMOBHEHO IIyHKTOM 5, 3a SKMM A0 KaTeropii
MaJI0O3HAYHHKX CIIPaB BiTHECEHO ,,CIIPaBH IIPO 3aXKCT IIPaB CIIOKUBaYiB, I[iHa I030BY B
SKUX HE IIEPEBHILYE IBOXCOT II'SITACCATU PO3MIpiB MPOKHUTKOBOIO MiHIMyMy miis
npare3gaTHux ocio®.

AHanizyrous IyHKT 5 gactuni 1moctoi cratTi 19 Konekcy, Koncrurtyuiitnuii Cyn
YKpaiHu KepyeTbCs TUM, 1[0 BU3HAYEHUH Y HbOMY I'POIIOBHM KPUTEpPil LiHU I030BY
3HAYHO IIEPEBUINY€ AaHAJIOTiIHHWI KpuTepili BiHECEHHA CIpaB JO KaTeropii
MaJIO3HAYHUX, YCTAHOBJICHUH AJI BCiX 1HIITUX [MO3UBAYIB y IyHKTi | YaCTHHU IIOCTOI
crarti 19 Kopmekcy, — IiHa 1030By He IIEPEBHINYE CTa PO3MIpiB MPOXKHTKOBOIO
MiHIMyMY JUISI Ipane3gaTHHX ocib.

Tob6to 3 nHA HaOpaHHS YUHHOCTI 3MiHaMu, BHeceHUMH 3akoHOM Ne 460 no
Komekcy, crmoxuBayi Ha MiACTaBi MPUIUCY IYHKTY S5 YacTHUHH MIocToi cTaTti 19
Kopexcy B pasi nmogaHHsI HUMH [O30BY B IOPSAKY HUBIIBHOTO CyJOYHHCTBA OyAYThH y
MEHII BUT1AHIH IOpUIMYHIT CUTyalil TOPiBHSHO 3 IHIIMMH NTO3UBaYaMHt — yIaCHUKaAMU

IUBUTBHUX MPOLECYaATbHUX BiTHOCHH.

6.5. Koncrurynitinuéi Cyn YkpalHM BUXOIUTH i3 TOro, IO 3a IIyHKTOM 14
yacTuHM nepinoi crarti 92 Koncturynii YkpaiHU BUKIIIOYHO y 3aKOHiI BU3HAYalOTh,
30KpeMa, cynoduHcTBO. ToO6TOo BepxoBHa Pana YkpaiHu NOBHOBaXKHa yXBallOBaTH
3aKOHH, II0 BHOPMOBYIOTH IIPOLIECYaJIbHI BIIHOCHHHU, IIPOTE 3MICT LIUX 3aKOHIB Mae
BijmoBinatu BuMoraMm Koncruryuii Yxpainu.

B VkpaiHi BU3HAEThCH 1 Ji€ NPUHIMII BEpPXOBEHCTBA IpaBa (YacTHHA Iepiia
crarti 8 KoHcTuTywii Ykpainn).

VY Pimenni Bin 18 uepHs 2020 poky Ne 5-p(II)/2020 Koncruryuiiinmit Cyx
YxpaiHd 3a3Ha4yWB, IO ,,0[HIEI0 3 BHMOI' IPHUHIHUIY BEPXOBEHCTBA IIpaBa
(mpaBoBNIaAMs) € BUMOTa IOPHAMYHOI BU3HA4YEHOCTI (K mpuHIun) <...>. ITpusmumn
IOPUJIMYHO] BH3HAYEHOCTI € ICTOTHO B@XJIMBUM Y MHTaHHAX <..> [i€BOCTI
BEpXOBEHCTBA IpaBa (MpaBoBiaans)” (ab3an nepmuit mianyskry 2.1.1 mignyskry 2.1

IIYHKTY 2 MOTHUBYBaJIbHOI YaCTHHH).
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B immomy pimenni Koncturyniinuit Cyn YKpaiHM HarojlocuB Ha TOMY, IO
LIOPUOUYHY BH3HAUEHICTh <...> CIiI pPO3yMITH HE JHIIe SK IIpaBo o0cobu
pO3paxoByBaTH Ha PO3yMHY Ta IependadHy cTabiIbHICTh IPUITUCIB aKTiB IIpaBa, diTKe
PO3YMIHHS IOPUIUYHUAX HACHIAKIB 3aCTOCYBaHHS TaKUX IPHUIINCIB, a TAKOX SK IIPaBo
oco0M Ha PO3yMHI OYiKyBaHHs LIOAO NOCIiZOBHOCTI Ta I[LIICHOCTI 3aKOHOTBOPYOL
nismeHOCTI BepxoBHOI Pagm YkpaiHM sK €JUHOrO OpraHy 3aKOHOAaBYOl BIIagud B
Vxpaini“ (ab3an n’saTHil myHKTY 4 MOTUBYBaJIbHOI YacTUHH PimeHHs Bin 23 rpymaus
2022 poky Ne 3-p/2022).

Koncruryuitinuii Cyn VYkpaiHu 3Baxkae Ha Te, IO IOHATTH ,JOPHAUYHA
BU3HAYEHICTH 3TiAHO 3 MDKHAPOJHHMH aKTaMH Ta JOKyMEHTaMH O3HAyae€, 0
,IOpUIUYHA BHU3HAYEHICTh BHMAarae, o0 IOpUANYHI HOpMH Oysid 3po3yMilUMH i
TOYHHMH, & TAKOXK, 00 IXHBOI0 METOK Oyi10 3a0e3nedeHHs epe10a4HOCTH CHUTYAaIii
Ta npaBoBigHOCHH" [ [JomoBiab Ipo npaBoBIanis, cxBaieHa €pponeiicskoro Komiciero
,»3a JIeMoKpaTiro 4epe3 mpaBo“ (Benemiiicbka Kowmicis) Ha 11 86-My mieHapHOMY
3acigaHHi, ske BinOymocs 25-26 Oepe3ns 2011 poxy [CDL-AD(2011)003rev]
(nmepie pevenns § 46)]; ,,06pak CTaoCTi ¥ MOCHIZOBHOCTI 3aKOHOAABCTBA <...> MOXE
BIUIMHYTH Ha CIPOMOXHICTP ocobu IuiaHyBatu cBoi nii. Ilpote cramicte He €
CaMOIJIIIO: TIPUITHCaM MpaBa Ma€ OyTH BJIACTHUBA CIIPOMOXHICTh IPHUCTOCOBYBATHUCH
JI0 YMOB, IO 3MiHIOIOThCS. [IpHIUCH npaBa MOXXHA 3MIiHIOBaTH, BTIM, 32 YMOB, IO
CYCIILIBCTBO 3HAE MO Iie Hanepen i Gepe yyacTh B 0OTOBOpPEHHI, a TAaKOX 1[0 He Oyne
IIKiVTMBUX HACHIOKIB IS HpaBOMIpHUX crofiBaHp® [CroelianbHe XOCIHiIKEHHS
€sponeiicekoi Kowmicii ,,3a gemoxkparito uepe3 mpaBo“ (Beneuiiiceka Kowmicist)

,»Mipumno npaBoBnagas“, CDL-AD(2016)007, mynxkr I1.B.5.60].

6.6. OuiHro04M IMyHKT S yactuHU moctoi cTarTi 19 Koxekcy, Koncturyniitnuii
Cyn Vkpainm Bu3Hae HasBHICTh y BepxoBHoi Pagu VYkpaiHu NoBHOBaXeHb i3
yXBaJICHHsI 3aKOHiB, sIKi 3MiHIOIOTh PEryJIIOBaHH [IPOlLieCyalIbHUX BiTHOCHH 3a YYacTIO
cnoxuBauiB. IIpote 3akoHOmaBya HisuibHICTH BepxoBHoi Panu Ykpainu 3 yHeceHHs
TaKUX 3MiH Ta 3MICT BiJNOBIIHHX 3aKOHIB MAlOTh BiANOBIZATH KOHCTUTYLIHHHM

BUMOIaM, 30KpeMa BHUMO3i IOpHOUYHOI BH3HAYEHOCTi, B acIeKTi mnepenbadHocTi,

G'\2023\Suddi\Risheni 1.docx



29

YMOTHUBOBAHOCTI Ta IIOCHiJOBHOCTI B HOPMAaTHMBHOMY BperyJIOBaHHI CYCHUIBHUX
IIPaBOBITHOCHH.

Koucturyuiiuuii Cyn VYxpaimn koHcrarye, mo npumucu Koxpekcy Ta
3axoHy Ne 460 He MICTATh yKa3iBKM Ha NPaBOMIpHY MeTYy BiZHECEHHS CIIpaB IIpO
3ax¥CT MPaB CIIOXKUBA4YiB 0 KaTeropii MaJlo3HAYHUX Ta BU3HAYEHHS IHU II030BY B
IIMX CHpaBaXx y CyMi, IIO CTaHOBUTH JBICTI II'SAITAECSAT PO3MIpIB IPOKUTKOBOIO
MiHIMyMY IS Ipane3fgaTHux ocid.

He MicTuth MOTHBYBaHHS NMOTpeOH Yy AOMOBHEHHI YaCTHHM ImocToi craTTti 19
Kopmekcy nynkrom 5 i IlosicHioBaNbHA 3allMCKa O MPOEKTY 3aKOHY YKpaiHH Hpo
BHECEHHs 3MIH 10 ["ocnioiapchKkoro npouecyaibHOro Kouekcy Ykpainu, [{uBinsHoro
npolecyalbHOro Kojekcy VYkpainu, Komekcy anMiHiCTpaTUBHOrO CymOYHHCTBA
YxpalHu MO0 yIOCKOHAIEHHS INEperyisify CYyIOBHUX pillleHb B alelslifHOMYy Ta

KacariiHoMy nopsaky (peectp. Ne 2314), yxsaneHoro sk 3akoH Ne 460.

6.7. 3 ornany Ha HaBeneHe Koncrurynilinuit Cyn YxpaiHu BBaXKae, IO IMyHKT 5
yacTMHU moctoi crarTi 19 Kogekcy, 3a skuM 1o kareropii Majlo3Ha4HUX CIIpaB
BiZJHECEHO CIPaBU IIPO 3aXUCT IpPaB CIIOXXUBAYIB, L[iHA [TO30BY B SKUX HE MMEPEBUIIYE
IBOXCOT IT’ATECATH PO3MIpiB MPONKUTKOBOTO MIHIMYMY IS Ipane3faTHHX oci0, He
BIJTIOBila€ BUMO3i IOPUAMYHOI BU3HAUEHOCTi, KOHCTUTYLINHMM IpUIKCcaM i
MDKHapOIHUM 3000B’s13aHHAM YKpaiHU 010 3a0e3eueHH s BUCOKOTO PiBHS 3aXUCTY
IIpaB CIIOXKHBAYiB.

YpaxoByrouu HaBegeHe, Koncrutyuniitauii Cyn YxpaiHu AiRIIOB BUCHOBKY, IO
IYHKT 5 9acTHHH mocTtoi crarti 19 Konekcy cynepednTs YacTHHI Hepluiid cTarTi 8§,
YqacTHHI 4eTBepTil crarti 42, myHKTY 5 yactuHHW mepmoi crarti 85 Konctutyuii

VYkpainu.

7. Po3B’A3yI0uM MHUTaHHS L[0JI0 KOHCTUTYLIHHOCTI IyHKTY 2 YaCTHHH TPETHOL
crarti 389 Kogekcy, Koncruryuitinuit Cyn YkpaiHu BUXOAUTH i3 TOrO, IO MpaBsa i
cBOOOHM JIIOJUHY i I'POMaJITHUHA 3aXUIIae Cy/ (JacTHHA repma cTaTTi 55 OCHOBHOTO

3akoHy YKpaiHu).
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3a yacTuHOIO nepmoio crarti 92 Koncrurynil YkpaiHu BHKIIOYHO y 3aKOHaX
VYkpaiHu BU3HaU€HO, 30KpeMa, CyA0yCTpiil Ta CyJOUMHCTBO (ILyHKT 14).

BepxoBuuii Cyn € HalBUIIUM CYAOM Yy CHCTE€Mi CyAOYCTpPOIO YKpaiHu
(vactuHa Tpets craTTi 125 KoHcTuTynii Ykpainu).

V uacruni Apyrid ctarti 129 OcHoBHOro 3akoHy YKpaiHH BH3HAYEHO HU3KY
OCHOBHHUX 3acajl CyZJJOYNHCTBa, 30KpeMa 000B’ I3KOBICTh CyI0BOT'0 pillleHHS (ILyHKT 9).

3a crarrero 129! Koncruryuii Ykpainu cynoBe pilleHHS € 060B’SI3KOBHM [0

BUKOHAHHS (Ipyre pedeHHs YacTUHHU IepIIoi).

7.1. 3a mynkrom 8 yactunu Apyroi ctarTti 129 Koncrurynii Ykpainu 0oCHOBHUMH
3acajlaMH CyJOYMHCTBA € 3a0e3eueHHs IIpaBa Ha anessiiHui eperisay ClpaBy Ta y
BU3HAYEHHUX 3aKOHOM BUIIaJIKaxX — Ha KacallilfHe OCKap>XeHHS CYLOBOTO pillleHHS.

Koucturyuitauii Cyn Ykpainu, 3n1iCHIOI0UN NTepelyBaIbHUN KOHCTUTYLI HHMMH
KOHTPOJIb IIPOEKTY KOHCTUTYIIHHMX NONpaBOK, sKi Oynu BHeceHi 10 KoHctuTymii
VYxpainu 3akoHoM Ykpainu ,,JIpo BHecenHs 3MiH o Koncrutyuii Ykpainu (momo
npaBocyans)” Big 2 gepsust 2016 poxy Ne 1401-VIII, y cBoemy BucHoBky Big 20 ciyns
2016 poky Ne 1-B/2016 3azHayuB, w0 ,,0cob6i Mae OyTH rapaHTOBaHO NpPaBO Ha
neperyisiy ii CIpaBu CyAoM amnensuiiinoil iHcranmii. Ilicns amemsuifiHoro posrisamy
CIpaBU CTOPOHHU CYZOBOTO IpolleCy MOXYTh OyTH HaJileHi NMpaBOM OCKap)XKUTH
CYZHOBI pillIEHHs IepHIO] Ta anessuiiHoi iHCcTaHLil 10 cyAy KacamiiHOi iHCTaHMIIT y
BUIIAJIKaX, BU3HAYEHUX 3aKOHOM, ITI0 CIIpUSATHME 3a0e3e4eHHIO peai3allii NpuHIHITY
BEpXOBEHCTBa mpaBa“ (ab3aun apyruit migmyHkty 3.6.3 mianyskty 3.6 myHKTY 3
MOTHBYBAJIBHOI YaCTUHH).

VY Pimenni Bixg 17 ugepBusa 2020 poxy Ne 4-p(I1)/2020 Koucrurywiitauit Cyn
VKpaiHu HaroJIocuB, IO ,,xoua OOCSAr pO3CyAy 3aKOHOAABIS IIPH BCTAHOBJICHHI
CHUCTEMH CyAOYCTpPOIO, IIPOLIEyPH OCKapXXeHHs, IIACTaB I CKaCyBaHHS a0o 3MiHM
CYIOBHUX pillIeHb CyJlaM{ BUINUX iHCTaHIi{, MOBHOBa)XX€Hb CYAiB BHUIIUX IHCTAHLIN €
IIMPOKMM, 3aKOHOJABElb IIOBHHEH, 3/iMCHIOIOYM BigNOBiIHE pETYIIOBaHHS,
BUXOAUTHU 3 KOHCTUTYUIHHUX NMPUHITUIIB 1 IHHOCTEH Ta BiANOBITHUX MiXXHAPOIHUX

3000B’s13aHb YKpaiHy, 30KpeMa 11010 eeKTUBHOTO CYA0BOI0 3aXHCTy NpaB i cBoGO
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JIOMUHY 1 TpoMansHUHA® (Ipyre pedeHHs ab3aly IISTOro MiJIyHKTY 3.2 IYHKTY 3

MOTHBYB&JIBHOI YaCTUHH).

7.2. Y crarti 6 KoHBeHIlii rapaHTOBaHO MHpaBO Ha CyA, OXHUM 3i CKJIATHHUKIB
SKOTO € TIPaBO Ha JOCTYII 10 CYAY.

ITpaBo Ha JOCTYII ZI0 Cyy HE € aDCOIIOTHUM; 3a CBOIM 3MiCTOM BOHO MOXe OyTu
oOMeXeHHM, OCOOJIMBO IIOJ0 YMOB NPUNAHSATHOCTI CKAapru Ha pillleHHS; OJHAK Taki
oOMeXXeHHsI He MOXYTh YIUTMBATH Ha peajtizallilo boro npasa B Takuii cnoci6 abo 1o
TaKoi MipH, III00 caMy CyTb IpaBa 0yJio opyuIeHo; I1i 0OMeXeHHs MaroTh BiAMIOBiNaTH
IpaBOMipHili MeTi, Mae OyTH PO3yMHMH CTYIiHb JOMIPHOCTI MiX 3aCTOCOBHHMH
3aco0aMu i MeTOI0, 10 il MparHyTh AOCATTHU [pimieHHs €Bpomneichkoro cyny 3 mpas
JIONUHYU y crpaBi Mywma npomu Yxpainu | Mushta v. Ukraine Bix 18 nmcromana
2010 poxky (3assBa Ne 8863/06), § 37].

€Bporeicpkuil cyJ i3 mpaB JIIOJWHU 3a3HadyMB, IO 3aCTOCOBYBaHHS CTAaTTi 6
KonBeHIIT 0 anesamifHuX Ta KacallifHUX Cy[IiB Ma€ 3aJieXXaTH BiJl XapaKTepHUX PHUC
BiZITIOBiTHOT'O MIPOBAJKEHHS, @ TAKOXK Mae OyTH BpaxoBaHAa LLTICHICTH NPOBAIKEHb,
10 IX 3AIMCHIOIOTH Y HallioHAIbHOMY npaBonani (legal order), it posp KacalifiHoro
CYAy Y HUX (IUB., HapUKIaj, pilieHHs y cripaBi Monnell and Morris v. the United
Kingdom Bin 2 6epe3ns 1987 poky, cepit A, Ne 115, c. 22, § 56, i pimieHns y crpasi
Helmers v. Sweden Bin 29 xxoBTHA 1991 poky, cepis A, Ne 212-A, c. 15, § 31) [pimmenns
y cnpaBi Menvuux npomu Ykpainu | Melnyk v. Ukraine Big 28 Gepe3ns 2006 poky
(3asBa Ne 23436/03), § 24].

7.3. 3a migmyHKTOM ,,c“ myHKTy 7 Pexomenparii Ne R(95)5 Komitety MinicTpiB
Pagu €Bpornm pgepxaBaMm-uwleHaM IIOAO BBEACHHS B Jil0 W  IOJIMNIIEHHS
(GYHKI[IOHYBaHHS CHCTEM 1 IPOIEAYp OCKap>XEHHS B IUBIIBHUX i TOPrOBEILHUX
crpaBax, yXBajJeHol Ha #oro 528-my 3acigansi 7 grororo 1995 poky, ckapru o cymy
TPeThOi 1HCTaHII] MalOTh [I0aBaTH 100 TUX CIIPaB, TPETIH CYNOBHUH PO3TJIAL SIKUX
OOUTbHUN, HANpHKIaN CIOpaB, SKi pPO3BHUBATUMYTh HpaBo ab0 CIPHATHMYTh
OJJHAKOBOMY TJIyMAa4eHHIO 3aKOHY; BOHH TaKOX MOXYTh 6yTH oOMexeHi ckapramu y

THX CIIpaBax, ¢ MUTaHHS IpaBa MAIOTh 3arajibHe CyCIIIbHE 3HaYCHHS; Bii 0co0H, SKa
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II0JIa€ CKapry, CJIiJ BUMaratd OOIPYHTYBaHHS IIiICTaB, 3a SKUX pO3MJLAX il crpasu

CIPUSTHME JIOCATHEHHIO TaKUX LIiIeH.

7.4. OLIHIOIYA KOHCTHUTYIIHHICTH IMyHKTY 2 YaCTHHH TpPeThOi cTarTi 389
Konexcy, Koncturyuitinuit Cyn YkpalHu BUXOAUTH 13 TOTO, IO 3TiTHO 3 IPUIIACAMH
OcHoBHOro 3akoHy Ykpainu, ropuawyHuMu nosunismu Koncrurtyunifinoro Cymy
VkpaiHu, 00 € CHiBBITHOCHUMH 3 TmpunucaMd KOHBeHII Ta NPaKTHKOIO
€Bponeiicbkoro Cyny 3 IpaB JIIOAHWHHU, IPaBO Ha KacaliliHe OCKapXeHHS CYIOBHMX
pilieHs He € aOCOIOTHUM.

[Tpurucu Kozxexkcy MOXyTh yCTaHOBIIIOBAaTH OOMEXXEHHS Ha pealli3allilo paBa Ha
KacaliifHe OCKap)XeHHS CyIOBHX pillleHb, OJHAK Taki OOMEXeHHS MaloTh OyTH
IPYHTOBaHI Ha MPUIIKCaX [PaBa, 110 € 3PO3YMLIMMHU 3a CBOIM 3MiCTOM 1 epei6auHuMu

3a HacJliIKaMH 3aCTOCYBaHHS, Ta MaTH IIPaBOMipHY MeTy i OyTH JOMipHUMH.

7.5. 3a crarramu 25, 388 Koapekcy cynoMm kacauidHOi iHCTaHLIT y IUBLIBHUX
cnpaBax € Bepxosuuii Cyx, skuil nepernsgae B KacallifHOMYy NOpPSAKY CYIOBi
pilleHHs, yXBaJleHi CyJJaMH IIepIlo] Ta anessaniiHol iHCTaHIi#.

3rigHo 3 yacTuHOO nepmoio cTarti 389 Konekcy ydyacHUKHU CIIpaBH, a TaKOX
ocobu, siki He Opanu ydacTi y cHpaBi, SKIO CyZ BUPIHIMB MUTaHHS IPO iXHi IpaBa,
cBobozy, iHTepecu Ta (abo) 00OB’S3KH, MAlOTh IPAaBO OCKapXUTH Yy KacalilfHOMy
nopsaky BuzHadeHi B Konekci pilneHHs (pillleHHs, HIOCTaHOBU, YXBaJIM) CyAiB IEePIO]
Ta areysALiiHOI IHCTaHILiH, [0 HabyJIM 3aKOHHOI CHJIH.

3a uactuHOO npyroro ctarti 389 Komekcy mimcraBoio s KacalliiHOro
OCKap)K€HHs CYJOBHX pillleHb € HeNpaBWIbHE 3aCTOCYBaHHSA CYIOM HOPM
MaTepiaJbHOTO IpaBa YU IIOPYIIEHHS HOPM IPOIeCyalIbHOTO IpaBa.

OTxe, y KacalifiHOMy HOpsaKy Moke OyTH 3IiHCHEHMH Ieperyiif CymoBHX
pillleHb, YXBaJleHHUX CyIJaMH Iepinoi Ta anessiniiHOl iHCTaHIH, mpoTe Jjume y

BHUIIaJKaXx, BUSHAYCHHUX KOI[GKCOM.
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7.6. ITpunuc myHkTy 8 yacTunu npyroi ctaTTi 129 OcHoBHOro 3akoHy YKpaiHu
nepebyBa€ y MOCYTHOMY 3B’S3KY 3 iHIIMMHU KOHCTUTYLIITHUMHU IIPUIIHCAMHU, 30KpeMa
IpUIHCOM YacTUHU nepiuoi cratti 8 Konerutynil Ykpainu mono 1i€BOCTi MPUHITHITY
NpaBoBIaAs (BEpXOBEHCTBA IIPaBa).

€BporeichKHiA Cy/[1 i3 IpaB JIIOJUHU Y I[bOMY KOHTEKCTI 3a3Ha4UB, 110 ,,IIPaBO Ha
CTpaBeISTUBUI CyIOBUH pO3IiIsil, rapaHToBaHe IyHKToM 1 crtarti 6 KoHnBeHil, ciij
TIyMa4uTd B KOHTeKCTi mnpeamOymu KoHBeHmii, sika, 30KpeMa, IIPOTOJIOUIYE
IIPaBOBAJIS K CKIAI0OBY YacTUHY criyibHOI ciaantiuau JlorosipHux Jlepxas. Ogaum
i3 OCHOBOIIOJIOXHHX ACHEKTIB IMPaBOBIAAs € IMPHHLHUI IOPUIWYHOI BH3HAYEHOCTI,
3TiHO 3 SIKUM Yy pa3i 0CTaTOYHOTr0 pO3B’I3aHHS CITOPY CYAaMHU IXHE piIIeHHS He MOXHA
CTaBUTH IiJ CyMHIB (AMB. pimeHHs y cmpaBi Brumarescu v. Romania [GC],
(3asBa Ne 28342/95), § 61, ECHR 1999-VII)* [pimenns y cnpasi Xpucmoe npomu
Vkpainu | Khristov v. Ukraine Big 19 mortoro 2009 poky (3asiBa Ne 24465/04), § 33].

Y cBOIX pilmeHHAX E€BpONEHCHKUH CyJ 13 IpaB JIOAWHH HEOAHOPa30BO
HAroJIoIlyBaB, IO Ieperisiy He Moxe OyTH IPHUXOBAaHOIO allelslli€lo, a JIUIIe
MOXIMBICTh iCHYBaHHS JBOX IOIVISIB HA MUTAHHS HE € MiJCTaBOIO JJIsl [IOBTOPHOT'O
PO3TIIAAY; BIACTYIH BiJ IHOTO MPUHIIUILY BUNPaBAaHi, TUILKH SKINO BOHU MOTPiOHI B
oO0CTaBUHaX CYTTEBOTO Ta IEPEKOHJIMBOrO Xapakrepy [pilleHHS Yy cropasi
Ryabykh v. Russia Bin 24 munusa 2003 poky (3asBa Ne 52854/99), § 52]; xomHa 3i
CTOpiH He Ma€ IpaBa BUMaraTH MeperjsiIy OCTATOYHOIr'o Ta 000B’SI3KOBOTO pillleHHs
Cydy TpPOCTO TOMY, LI[0 BOHA XO4Y€ HOCSITTH METH IIOJO HOBOTO CIyXaHHS CIpaBH
Ta HOBOTO I pO3B’si3aHHs [pimieHHs y cnpaBi [lonomapvose npomu Ykpainu /
Ponomaryov v. Ukraine Bin 3 xBiTHsa 2008 poky (3asBa Ne 3236/03), § 40].

€Bponenchkuil cyJ i3 mpaB JIIOIWUHY IMOCIIJOBHO OOCTOIOE€ IMO3HUINIO, IO JJIs
pO3yMiHHS 3MicTy OOMeXeHb IpaBa Ha JOCTYI IO CyAy, FapaHTOBaHOIO CTAaTTelo 6
KonseHniiii, € norpeba y BpaxyBaHHi pojii KacallilHHUX Cy[iB Ta BH3HaHHI TOTO, IO
YMOBHU IPAMHITHOCTI KacarlifiHoi CKapIy 00 IUTaHb IpaBa MOXYTh OyTH cyBopili,
HDK A 3BAYaliHO CKapry; 3acTOCYBaHHS BHU3HAUEHOro y HalliOHATHHOMY IpaBi
KpUTepito ratione valoris nys noxanHs ckapr no BepxoHoro Cyny € mpaBoMipHOIO Ta

OOIPYHTOBaHOIO MPOIECYAFHOI0O BUMOIOIO 3 OIJIALy Ha caMy CyTh IIOBHOBa)XeHB
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BepxosHoro Cymy W00 po3Iiisily JHIIE CIpaB BiATIOBIAHOTO PiBHSA 3HAYYIIOCTI
[nuB., HampHKIaA, pilmleHHs y cnpaBi Levages Prestations Services v. France
Bix 23 xoBTHA 1996 poxy (3asBa Ne 21920/93), § 45; pituenns y cupasi Brualla Gomez
de la Torre v. Spain Bix 19 rpynus 1997 poky (3asBa Ne 26737/95), § 36, § 37,
Reports 1997-VIIL; pimenns y cmpasi Kozlica v. Croatia Bin 2 nucromana
2006 poky (3asBa Ne 29182/03), § 32, § 33; pimenns y cupasi Jovanovié¢ v. Serbia
Bim 2 xoBTHS 2012 poky (3asBa No 32299/08), § 48; pimenHs y cmpasi
Shamoyan v. Armenia Bix 7 numnus 2015 poky (3asBa Ne 18499/08), § 29; pituenns y
crpaBi Zubac v. Croatia Bix 5 kBiTHs 2018 poky (3asBa Ne 40160/12), § 83, § 84].

7.7. Koucturyuiinuii Cyn VYkpaiHd BHXOOWTH i3 TOro, INO JOJEpXKaHHS
NPHHLMITY OCTATOYHOCTI CYHOBOro pIlI€HHS (res judicata) € HaIBaXJIHWBUM IS
3abe3MeueHHs MoBark A0 Cyy, HOro pillleHb Ta Ji€BOCTI BCi€l CHCTEMHU IIPaBOCYAAS B
JepKaBi, KepoBaHIH IMpaBOBIAJISIM.

»Res judicata o3Hadae: KOJU 3a aleNSIIiifHOI0 CKApPTrOI0 yXBaJeHO OCTATOUHE
pillleHHs, TO MOJaNbIIi 3BepHEHHs <..> HeMmoxuiuBi. CliJi BU3HABaTH OCTaTOYHi
pillleHHS i JOTPUMYBATHUCH iX, 32 BUHATKOM TOTO, 1[0 € He3alepedHi MiJCTaBh I iX
neperysiny” [Crerianshe nocnimkenHs €sporneiicekoil Kowmicii ,,3a nemokparito yepes
npaBo“ (Beunemilickka Kowmicis) ,Mipuno npasosmagas”, CDL-AD(2016)007,
myHkrt I1.B.8.63].

JlonepikaHHs NPUHIIUITY OCTaTOYHOCTI CYA0BOI0 pillleHHs (res judicata) nomnsrae,
30KpeMa, y TOMy, IO >OJEH 13 y4YacHHKIB cmpaBu abo IiHIIMX IOPUAHNYHO
3alHTEpeCOBaHUX y PpO3rJIiAi cmpaBd oci® He Mae mpaBa BHUMAaraTtd KacalliiHOro
Heperisiy OCTATOYHOI'0 Ta 00OB’I3KOBOTO CY/TOBOTO PIllIEHHS JIMILE IS [IOBTOPHOTO
CIIyXaHHSI CIIPaBH Ta yXBaJICHHS HOBOT'O CYJIOBOTO PillIEHHS.

Koncrutyuitinuét Cyn YxpaiHu BBaxae, III0 YMHHE BperyiatoBaHHs y Kopekci
IpoliecyaIbHUX BIIHOCHH 13 KacallifHOTo Meperyisany y UMBUIBHUX CIpaBaX CyIOBHX
pillleHb, yXBaJI€HHUX Cy/aMH IepIIol Ta anesuiiHo1 IHCTaHLi}, y3TiIHEHO 3 IIPUIIHCOM
NyHKTY 8 yacTuHHU Apyroi crarti 129 OcHoBHoro 3akoHy YKpainu Ta BiAnoBigae poti

BepxosHoro Cyny He nuIue K cyAy KacalliiHol iHCTaHLIi y HMBITBHUX CIpaBax, a i
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SK HAWBHIIOTO CYAy B CHUCTEMi CYAOYCTpoIO0 YKpaiHu (JacTuHa Tpers crarri 125
Konctutyuii Ykpainn).

Bepxouuii Cyq sk cyq KacaliiiHol iHCTaHIi] y IMBUIBHUX CIIpaBax i3 Neperiismy
B KacariifHoOMy IOPSAAKY CYJOBHUX pillleHb, yXBaJIE€HUX CyJaMU NEpIIO] Ta aleNsaIiiHOl
iHCTaHIl#, Ma€e BHKOHYBaTH IIOBHOBa)XKEHHS IIOJO YCYHEHHsS MOpPYIIEHb HOPM
MaTepiaIbHOTO Ta/ab0 MpOIECYaIbHOTO IIpaBa, BUIIPABIEHHS CYIOBUX HOMMJIOK i
HEJIONIKIB, @ He HOBOTO PO3MISAYy CIIPaBH Ta HiBEJIIOBAHHS pOJIi CyHiB IepIIOi Ta

aneAnidyol IHCTaHIlif Y YWHEHH] IpaBOCYIIsA Ta PO3B’A3aHHI I[UBIILHUX CIOPIB.

7.8. OLiHIOIOYM KOHCTHTYIIHHICTh IYHKTY 2 YaCTHMHHM TpeThoi cTarti 389
Konexcy, Koncruryuiiinuit Cyn YkpaiHu TakoX 3BaXka€ Ha Te, WO NEPerisiy y
KacallifHOMy MOPSIKY CYIOBUX pillleHb, YXBaJICHHX CyJaMU IepIloi Ta anesiiiHol
iHCTaHIII#, MATIMe HACJIiJKOM 30UIbIIEHHS CYJOBUX BUTPAT 1 TPUBAIOCTI PO3TIISLY
[UBLTBHUX CIpaB, sIKi 3a KPUTEpieM IiHU 1030BYy abo IHINMMM KpHUTEpieM BU3HAHI
MaJl0O3HAaYHUMH. 3a3HaueHi OOCTaBHMHHM 3HIDKYIOTh €(eKTHBHICTh KacalliifHOro
Iepersiay — OAHOrO 31 CKJIAAHUKIB MEXaHi3My CyJOBOT'0 3aXHCTY.

ToMy BHOpMYBaHHs IpOIECYaIbHUX BITHOCHH Yy croci6 Bu3HaueHHs B Komekci
MiJCTaB JIJIs KacaliifHOro nepenisiiy CyJoBUX pillleHb, YXBaJICHUX CyJaMH IepIIol Ta
areNIiifHol 1HCTaHIIM, MOXJIUBE K BUHATOK 1 JIMIIE Yy pa3i, KOJH Iie 00YMOBJIEHO
morpebaMu, 10 € 3HAYYLIMMHM IS Ji€BOCTI Ta e(eKTUBHOCTI MIPaBOCYIs, 30KpeMa
nmotpe6oro po3B’s3aHHS BepxoBHuMm CynmoM sK HaWBUIIUM CYJOM Yy CHCTeMi
CYIOYCTpOI YKpalHH CKJIaJHOIO IOPHUANYHOTO MHUTaHHS, sike Mae QyHIaMeHTalbHe

3Ha4YeHHs JUI1 QOPMYBaHHS CylaMHU €IMHOI IPaBO3aCTOCOBHOI IPAaKTHKH.

7.9. Koucrutynitnuii Cyn VYxpaiHu BBaxae, IO NOPUINC IYHKTy 2
gactuHU TpeThoi cratti 389 Kogmekcy, mo BCTaHOBIIOE OAMH i3 ,,(inbTpiB® mis
KacalifHOTo Mepersy CyJOBUX pillleHb, yXBAJIIEHUX CYJaMH IepIIoi Ta aresiiHol
IHCTaHLIM, — BU3HAHHS CIpPaBU MAaJO3HAYHOIO — € 3pO3yMUIMM 3a 3MIiCTOM Ta

nepen0avyHUM 3a HaCJIiKaMH 3aCTOCYBaHHS.
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3asnaueHuii mpunuc Kojekcy Takox Mae MpaBOMIpHY METYy — IOAepXKaHH:S
IPUHIIMITY OCTATOYHOCTI CYHOBOrO pillleHHs (Fes judicata) SK OOHOTrO 3 acCIeKTiB

BHUMOTH IOPHIUYIHOT BUZHAYECHOCTI.

7.10. OmiHIOOYM KOHCTUTYLINHICTH IyHKTYy 2 YaCTHHU TpeThoi cTarTi 389
Kogekcy B acmekTi HJOMipHOCTI BUKOPHUCTaHHX Y HbOMY IOPHAWYHUX 3ac00iB, IO
BCTaHOBIIIOIOTH ,,(iIBETP® IS KacaliiHOTO Neperiiaay CyIOBHX pillleHb, YXBAJTEHUX
CyIamu nepinoi Ta anensmiiHoi incraniii, Koncturyuiinuit Cyn Ykpainu 3Baxae Ha
Te, 10 6e3MmocepeIHbO B MiIMyHKTaX ,,a‘“—, I I[bOr0 IyHKTY BU3HAYEHO BUIIAIKH, 34
AKMX KacalliiiHe MpoBaJKeHHS Mae OyTH BIAKpHTE IOIPH Te, INO0 CIpaBy BH3HAHO
MaJIO3HAYHOIO.

TakuMu BUIaAKaMH, 110 X BU3HAYEHO B ITYHKTI 2 YaCTHHH TPEThOl CTaTTi 389
Konekcy, €, 30kpema, HasBHICTh y KacalliiHIi CcKap3i IUTaHHS MpaBa, IO Mae
byHIaMeHTaIbHe 3HAYeHHS UIsI GOpPMYBaHHS €IMHOI IPaBO3aCTOCOBHOI NPAaKTHKH
(migmyHKT ,,a°); 3HAYHHH CYCIHUIPHUN iHTepec ab0 BHUHATKOBICTH 11 3HAYEHHS IS
ydacHHKa CIIpaBH, KU IToJla€ KacamiiHy ckapry (MiAMmyHKT ,,B“); BITHECEHHS CyI0M
HEePIIoi IHCTAHIL] CIpaBU A0 KaTeropii Majo3HaYHUX MOMIJIKOBO (HiAMYHKT ,,r*‘).

OTxe, yCTaHOBJIEHHUH Yy ITyHKTI 2 yacTHH TpeThoi cTaTTi 389 Koxekcy Taxwmit
,»OUIBTP® I KacallifHOTO IEeperisany CyAOBHUX pillleHb, yXBaJIEHUX CyIaMH IepIIo]
Ta amnessIiiHOl I1HCTaHIIN, SK MaJIO3HAYHICTh CIpaBH, HE € HenepeOOPHOI
NEePEeIKOAOI0 I NOCTYIy ocoOu A0 CyAy KacamiiHoi iHctaHuii. ToMmy myHKT 2
yacTHHH TpeThoi cTarTi 389 Komekcy MicTHTHP HOMipHI 3aco0H 3aKOHOIABYOTO
BHOPMYBaHHS IIPOLIeCyalIbHUX BiTHOCHH IIOAO BIIKPUTTS KacallifHOro IIpOBaKEHHS
y MaJIO3HAaYHUX CIIpaBax.

VYpaxoByrouu HaBeneHne, Koncturynituuit Cyn YkpaiHu BUCHOBYE, IO ITyHKT 2
yacTuHU TpeThoi craTTi 389 Kopmekcy He cymepeduTh 4acTHHI mepimid cratti 8,
nyHKTaM 8, 9 yacTuHM Apyroi crarti 129, wactuni nepmiii crarti 129! Koncrutymii

YKpaiHu.

G:\2023\Suddi\Rishen'] 1.docx



37

8. 3a yactuHolo Apyroro ctarti 152 Konctutynii Ykpainu ta crarrero 91 3akony
Vxpainn ,,IIpo Koncruryniitnuit Cyn Ykpainu“ 3akoHu, iHmIi akTd abo ix okpemi
HOpPMH, BU3HAaHI HEKOHCTHUTYIINHMMH, yTpadalioThb YHHHICTH i3 [AHS YXBaJleHHS
Kouctutymiitaum CynoM YkpaiHu pillleHHS NPO X HEKOHCTUTYLINHICTD, SKIIO iHIIe
HE BCTAaHOBJICHO CaMUM DiIIEHHSM, ajie He paHillie JHSI Horo yxBaJIeHHS.

VYcraroBuBImIK HeBianmoBiAHicTe KoHcTuTynii VikpaiHu (HEKOHCTUTYLIHHICTE)
nyHkTiB 1, 5 wacturu moctoi crarTi 19 Kopexcy, Koncruryniitnuit Cyn Ykpainu
3311 3a0e3redeHHs e(heKTUBHOCTI 311HCHEHHS IUBIILHOTO CYyJJOYMHCTBA Ta HaJaHHs
BepxoHiit Paxi Ykpainu ctpoky Ha BHeceHHs 3MiH 10 Konekcy BBaxkae 3a noTpiGHe
BiITEpMiHYBaTH BTPaTy YHHHOCTI LIUMH MIPUITHCAMHU.

BepxoBHa Pana YkpaiHu Mae IpuBeCTH HOPMaTHUBHE PETyJIIOBaHHS, YCTAaHOBJIEHE
nyHKTaMu 1, 5 yactunu mocroi cratti 19 Konexcy, mo Bu3HaHi HEKOHCTUTYIi HHUMH,

y BignoBijHicTh 10 KoHcTuTywii YKpainu Ta 1iporo PimenHs.

VpaxoBylouu BHKJIaJIEHE Ta KEPYIOUnCh crarTamu 147, 150, 1511, 1512, 152, 153
Koncrutyuii Yxpainu, Ha migcrasi crareit 7, 32, 36, 65, 67, 74, 84, 88, 89, 91, 92,
94, 97 3akony Ykpainu ,,IIpo Koncruryuitauit Cyn Ykpainu“

Kouncruryniiinnii Cya Ykpainu

YyXBaJHB:

1. Busuatu TaKHM, 110 BiZimoBimae Koncrurymii VYkpainu
(¢ KOHCTUTYWUIMHUM), IYHKT 2 dYacTuHM Tperbol ctaTri 389 IluBineHOrO

[IPOLIECYAIBHOT'O KOJEKCY YKpaiHHU.

2. BusHatm Takumu, mo He BianmoBigawoth KoHctuTynmii  Vkpainm
(¢ HEKOHCTUTYUIMHUMH), TMyHKTH 1, 5 vacTuHM moctoi crarri 19 IluBinsHOrO

IIPOLIECYAJIBHOTO KONEKCY YKpaiHHU.

3. IlynxTw 1, 5 yacTiuaM moctoi cratTi 19 LluBinbHOrO NIponecyaabHOTo KOAEKCY
VkpaiHy, BU3HaHI HEKOHCTUTYIIHHUMHU, YTPadalOTh YHHHICTH Yepe3 IIiCTh MicsIliB i3

nus yxBaneHHs Koncrutynitinum CynoMm Ykpainu nporo PimeHHs.
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4. BepxosHii#t Pani Ykpainu npuBecTH HOpMAaTHUBHE PEryIIOBaHHS, yCTAHOBJICHE
nyHkTamu 1, 5 gactuHM moctoi crarti 19 L{MBIIBHOrO NpolecyanbHOTO KOIEKCY

VYxpainu, y BignosigHicts 10 KoneruTyuii Ykpaiau Ta 1p0oro PimneHHs.

5. Pimenns Koncturynifinoro Cyny Ykpainu € 060B’I3KOBUM, OCTATOYHHM Ta

TaKuM, [0 He MOXKe OyTH OCKapKeHO.

Pimenns Koncrurynilinoro Cyny Yxpainu nifnsrae orry6iiKyBaHHIO y ,,BicHHUKY

Koncturynitinoro Cyny Yxkpainu®.
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