Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No. 11-r / 2018 dated December 4, 2018 in the case upon the constitutional petition of the Supreme Court on the compliance of the provisions of Articles 133.3, 133.10 of the Law of Ukraine “On the Judiciary and Status of Judges” in the wording of the Law of Ukraine “On Ensuring the Right to a Fair Trial” to the Constitution of Ukraine (constitutionality) 

The Constitution stipulates that Ukraine is a democratic, law-based state (Article 1); state power in Ukraine is exercised on the principles of its division into legislative, executive and judicial power (Article 6.1); in Ukraine, the principle of the rule of law is recognised and effective, the Constitution of Ukraine has the highest legal force, laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Articles 8.1, 8.2).
Under the Basic Law, human and citizen’s rights and freedoms are protected by the court (Article 55.1); justice in Ukraine is administered exclusively by courts and judges (Articles 124.1, 127.1); independence and inviolability of a judge are guaranteed by the Constitution and laws of Ukraine; any influence on a judge is prohibited; judge holds an office for an unlimited term; the grounds to dismiss a judge or terminate his/her powers provided by Constitution of Ukraine (Articles 126.1, 126.2, 26.5, 126.6, 126.7); the State ensures funding and proper conditions for the operation of courts and the activity of judges; remuneration of judges is defined by the law on judiciary (Article 130).
The above provisions of the Constitution of Ukraine indicate that it defines fundamental approaches to ensuring the independence and immunity of judges, and, therefore, places them at the highest level of protection – the constitutional level. The laws may extend the scope of the guarantees of independence and immunity of judges, which should be sufficient for them to carry out their activities impartially, objectively and independently.
Stipulation at the constitutional level of the provision, according to which justice in Ukraine is administered exclusively by courts and the provision on independence of judges create the most important guarantee of observance of the constitutional human and citizen’s rights and freedoms. Such consolidation is aimed at creating an effective mechanism for the implementation of tasks entrusted to the judicial power, which consist, first of all, in protecting human and citizen’s rights and freedoms, ensuring the rule of law and constitutional order in the state.

Consequently, the security of judges at the level of the Constitution is the most important guarantee of the independence of the judiciary, impartial, objective and independent exercise of their duties by judges to protect human and citizen’s rights and freedoms, ensuring the rule of law and constitutional order in the state.

Judges administer justice through the exercise of judicial power within the powers that they have been granted in accordance with the Basic Law and the Law on the judiciary. Judges perform their duties on a professional basis, have the same legal status, the basis of which are common elements, regardless of the place of the court in the system of justice or of the administrative position that the judge holds in the court. The uniformity of the legal status of all judges is conditioned, in particular, by the existence of a single procedure for obtaining the status of judge, the entirety of judges' rights and duties, and the uniformity of legal guarantees, which enable judges to be impartial, objective, and independent. The acquisition of the status of a judge also implies the acquisition of the guarantees of independence provided for by the Constitution and laws.

The Constitution establishes the same legal status of judges through a system of guarantees of ensuring their independence, which is an integral part of their status. The established system of guarantees of the independence of judges is not their personal privilege, it is connected with the acquisition of the status of judge, has a legal purpose, is aimed at protecting the human and citizen’s rights and freedoms through the administration of justice by an independent and impartial court (judge).

According to the disputed provisions of Article 133.3 of the Law of Ukraine “On the Judiciary and Status of Judges” (hereinafter – the Law No. 2453) in the wording of Law of Ukraine “On Ensuring the Right to a Fair Trial” (hereinafter – the Law No. 192), the official salary of the judge of the local court shall be determined at a rate of 10 minimum wages. The above provision is valid for judges who have not passed the qualification assessment (paragraph 23 of Section XII “Final and Transitional Provisions” of the Law of Ukraine “On the Judiciary and Status of Judges” dated June 2, 2016 No. 1402–VIIІ (hereinafter – the Law No. 1402)).

The analysis of legal regulation by the Law No. 2453 on the size of the salary of a judge of the local court as the basic component of judicial remuneration indicates that the specified amount, before the adoption by the Verkhovna Rada of Ukraine of the Law No. 192, was established by Article 129 “Judicial remuneration” of the Law No. 2453, which, after the adoption of the Law No. 192, became Article 133 of this Law.

The Constitutional Court notes that the Verkhovna Rada by amending the Law No. 2453 by the Laws No. 716, No. 76, and No. 192 periodically changed (decreased) the size of the salary of a judge of a local court as the basic component of the remuneration of a judge. For instance, in accordance with the provisions of Article 129.3 of the Law No. 2453 as amended by the Law “On Amendments to the Law “On the Judiciary and Status of Judges” dated December 19, 2013 No. 716-VII (hereinafter – the Law No. 716), the salary of a judge the local court from January 1, 2013, was 10 minimum wages, and from January 1, 2015, it was supposed to make 15 minimum wages. Yet, according to the Law No. 76, the size of the official salary of a local court judge, established by Article 129.3 of Law No. 2453, as of January 1, 2015, was fixed at the level of 10 minimum wages, determined by law, without indicating the possibility of its further increase. A similar amount of official salary to a judge of a local court is set forth in Article 133.3 of the Law No. 2453 after its revision in the new wording of the Law No. 192.

The Constitutional Court draws attention to the fact that the Law No. 1402 provides for a separate category of judges – “judges who have not passed the qualification assessment”. As a result, today the question of the size of judicial remuneration is regulated by two laws: the Law No. 2453 as amended by the Law No. 192 for non-qualified judges and the Law No. 1402 for judges who have passed such an assessment.

The legislator, periodically reducing the amount of the salary of a judge of a local court determined by Article 129.3 of the Law No. 2453, and introducing the legal regulation of the issue by two different laws, namely the Law No. 2453 as amended by the Law No. 192 and the Law No. 1402, did not take into account that judges who have not passed the qualification assessment, including for reasons that do not depend on them personally, and receive judge's remuneration under the Law No. 2453 in the wording of the Law No. 192, have not lost the guarantees of their independence envisaged by the Basic Law since they have not been deprived of the status of a judge.

The duty of the state to ensure funding and proper conditions for the operation of courts and the activity of judges, enshrined in Article 130 of the Constitution, is one of the constitutional guarantees of the independence of judges.

The system analysis of the provisions of the Constitution testifies to the fact that they have established the duty of the state to ensure proper working conditions and funding for judges and, consequently, to form and secure at the legislative level such a system of financing, including the amount of remuneration of judges, which would guarantee their independence.

Therefore, the remuneration of judges is a guarantee of the independence of a judge and an integral part of his / her status, which, according to 133.2 of the Law No. 2453 as amended by the Law No. 192, consists of official salary and surcharges for years of service, holding an administrative position in court, academic degree, work that envisages the access to state secrets.

The reduction by the legislature of the size of the official salary of a judge leads to a reduction in the amount of judicial remuneration, which, in turn, constitutes an encroachment on the guarantee the independence of a judge in the form of material support and a prerequisite for influence both on the judge and on the judiciary as a whole.

According to the provisions of Article 133.10 of the Law No. 2453 in the wording of the Law No. 192, a judge who does not administer justice shall not be entitled to receive the surcharges to the official salary. This provision envisages two exceptions when a judge who does not administer justice receives all surcharges to the official salary, i.e. temporary incapacitation, and annual paid leave).
The Law No. 2453, as amended by the Law No. 192, provides for a number of cases where a judge does not administer justice.

The Constitutional Court draws attention to the fact that the question of obtaining by judge of a remuneration before passing his / her qualification assessment is regulated by the Law No. 2453 as amended by the Law No. 192, and cases when such a judge does not administer justice are determined by the Law No. 1402.

However, if the deprivation of a judge's right to receive surcharges to the official salary can be considered expedient and justified, in particular, in case of bringing him / her to criminal or disciplinary responsibility, which results in the removal of a judge from office or from the administration of justice, the deprivation of a judge of this right when he / she does not administer justice due to circumstances that do not depend on him / her personally or are not related to his / her behaviour, as follows from the content of the provision of Article 133.10 of the Law No. 2453 in the wording of the Law No. 192, is unfair, unjustified and unreasonable.

The approach applied by the legislator in the provision of Article 133.10 of the Law No. 2453 in the wording of the Law No. 192, to the unification of all cases in which a judge who does not administer justice, does not have the right to receive surcharges to the official salary cannot be considered justified, fair and reasonable, since this approach does not take into account the peculiarities of each category of grounds for non-administration of justice, the degree of such grounds being determined by the behaviour of a judge and other legislatively determined circumstances, and thus unjustifiably leads to a narrowing of the scope of guarantees of independence in the form of a decrease in the level of their material security.

The Constitutional Court notes that the constitutional consolidation of the guarantees of the independence of judges is aimed at making any attempts to influence the judge impossible. Such influence is unacceptable in view of the provisions of Article 126.2 of the Constitution.

The Constitutional Court holds that the legal regulation established by the provision of Article 133.10 of the Law No. 2453 in the wording of the Law No. 192, which applies to judges who do not administer justice due to circumstances that do not depend on them personally or are not caused by their behaviour, restricts the content and scope of the guarantees the independence of judges, poses a threat to the independence of both judges and the judiciary on the whole, as well as the preconditions for influence on judges.

Thus, the Constitutional Court of Ukraine held to declare as incompatible with the Constitution of Ukraine (unconstitutional) the provision of Article 133.3 of the Law of Ukraine “On the Judiciary and Status of Judges” dated July 7, 2010 No. 2453–VІ in the wording of Law of Ukraine “On Ensuring the Right to a Fair Trial” dated February 12, 2015 No. 192–VІII. This provision shall be applied in its original wording, namely: “The official salary of the judge of the local court judge shall be determined at a rate of 15 minimum wages established by law, which shall be implemented in stages: from January 1, 2011 – 6 minimum wages; from January 1, 2012 – 8 minimum wages; from January 1, 2013 – 10 minimum wages; from January 1, 2014 – 12 minimum wages; from January 1, 2015 – 15 minimum wages”.

To declare as incompatible with the Constitution of Ukraine (unconstitutional), the provision of Article 133.10 of the Law of Ukraine “On the Judiciary and Status of Judges” dated July 7, 2010 No. 2453–VІ in the wording of Law of Ukraine “On Ensuring the Right to a Fair Trial” dated February 12, 2015 No. 192–VІII, according to which “a judge who does not administer justice (except for the reasons of temporary incapacitation, annual paid leave) shall not be entitled to receive the surcharges to the official salary” for the purpose of applying certain provisions of the Law of Ukraine “On the Judiciary and Status of Judges” dated June 2, 2016 No. 1402–VIIІ with amendments, namely:

– Article 55.1 concerning failure of a judge to administer justice in the respective court due to impossibility to exercise justice in a relevant court, termination of operations of a court due to natural calamity, military actions, measures to fight terrorism or other extraordinary circumstances and failure to adopt a decision on his or her transfer to another court, for reasons independent of the judge, within the established terms;

– Articles 56.8, 89.1, 89.2 concerning failure of a judge to render justice judge in connection with mandatory training at the National School of Judges of Ukraine to maintain his or her competences qualification;

– Articles 82.3, 147.6, 147.7 concerning failure of a judge to render justice due to non-adoption of a decision to transfer a judge to a position of a judge in another court of the same or a lower level in cases of reorganisation, liquidation or termination of work of a court in which such judge holds a position for reasons independent of the judge within the established terms.

2. The provisions of Articles 133.3, 133.10 of the Law of Ukraine “On the Judiciary and Status of Judges” dated July 7, 2010 No. 2453–VІ in the wording of Law of Ukraine “On Ensuring the Right to a Fair Trial” dated February 12, 2015 No. 192–VІII, declared unconstitutional, shall cease to be valid from the date of adoption of this Decision by the Constitutional Court of Ukraine.
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Dissenting opinion


Judge of the Constitutional Court of Ukraine O.Kasminin delivered dissenting opinion.
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