Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine No.12-r/2018 dated December 18, 2018 in the case upon the constitutional petition of 50 People’s Deputies of Ukraine on conformity to the Constitution of Ukraine (constitutionality) of clause 9 of Chapter I of the Law “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” No. 76-VIII dated December 28, 2014 (the case on the social protection of veterans of war and members of their families)

The subject of the right to constitutional petition - 50 People’s Deputies of Ukraine - appealed to the Constitutional Court with a petition to consider the conformity to the Constitution of Ukraine (constitutionality) of clause 9 of Chapter I of the Law “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” adopted by the Verkhovna Rada of Ukraine on December 28, 2014, No. 76-VIII (hereinafter - Law No.76). 
According to clause 9 of Chapter I of Law No. 76, the Law "On the Status of War Veterans, Guarantees of Their Social Protection" No. 3551-XII dated October 22, 1993, with amendments (hereinafter - Law No. 3551) was amended.
Proceeding from the content of Articles 17, 65 of the Fundamental Law, the Constitutional Court considers that the citizens of Ukraine who protect the Motherland, the independence and territorial integrity of Ukraine, perform constitutionally significant functions. Therefore, the state must grant them and their family members a special status and provide additional guarantees of social protection in accordance with Article 17.5 of the Constitution both during and after the service.

Article 17.5 of the Constitution provides for special social protection for persons entrusted with the duty to protect Ukraine, its independence and territorial integrity as well as members of their families, which is not limited to the conditions and the level established in Article 46 of the Fundamental Law.

Consequently, the consolidation in the Constitution of the duty of the state to ensure the social protection of Ukrainian citizens protecting the Motherland, the sovereignty and territorial integrity of Ukraine is a guarantee of its implementation by the state and of preventing a decrease in the level of social protection of these individuals and their family members.

The category of persons covered by the Law No. 3551 includes family members of those who perished (are missing), died as a result of injury, contusions or injuries obtained when protecting the Motherland, its independence and territorial integrity, and members of the families of the deceased war veterans, therefore the effect of Article 17.5 of the Constitution applies to this category of persons. 
The prescription of Article 17.5 of the Constitution should be understood as requiring the state to ensure also the social protection of Ukrainian citizens-veterans of war, including those who have special merits to the Motherland, and family members of persons who defended the Motherland, its independence, sovereignty and territorial integrity.
The Law No. 3551 provides benefits to combatants and persons equated to them (Article 12), persons with disabilities as a result of the war (Article 13), war participants (Article 14), persons covered by Law No. 3551 (Article 15), persons who have special merits before the Motherland (Article 16), victims of the Revolution of Dignity (Article 161).

The establishment of privileges for veterans of war, persons covered by the Law No. 3551, is one of the means of implementing the constitutional duty of the state to ensure social protection of persons protecting the Motherland, its sovereignty and territorial integrity, and members of their families. The state cannot unilaterally waive the obligation to social protection of persons who have already fulfilled their duty to the state in defence of its sovereignty and territorial integrity. Failure by the state to fulfil social obligations regarding veterans of war, persons covered by the Law No. 3551, undermines trust in the state.

The Constitutional Court considers that the social protection of war veterans, the persons covered by the Law No. 3551, is aimed at providing them with an adequate standard of living. Restriction or abolition of privileges for veterans of war, persons covered by the Law No. 3551, without equivalent replacement or compensation, is a violation of the state's obligations regarding the social protection of defenders of the Motherland and members of their families. In the event of a change in the legal regulation acquired by these persons, benefits or other guarantees of social protection should be preserved with the possibility of their implementation. Restriction or cancellation of such benefits and other guarantees of social protection is possible only in case of the introduction of equivalent or more favourable conditions of social protection.

Clause 9 of Chapter I of the Law No. 76, the constitutionality of which is contested by the People's Deputies of Ukraine, introduced amendments to Articles 14, 15, 16 of the Law No. 3551, which provide for privileges for war participants, persons covered by Law No. 3551, and persons who have special merits to the Motherland.

If the average monthly total income per family calculated per person for the previous six months exceeds the amount of income that gives the right to a tax social benefit, a number of privileges to the participants in the war, individuals who have special merits to the Motherland, is not provided. That is, the consequence of introducing the conditions for the granting of certain privileges was their cancellation for a certain circle of persons.
In addition, by establishing in Articles 14.6, 16.2 of the Law No. 3551 of the condition for obtaining certain privileges, the state transferred the responsibility for the social protection of the participants in the war, persons who have special merits to their Motherland, to members of their families, which does not correspond to the essence of the constitutional guarantees regarding provision of social protection of these persons. Such an approach outweighs the positive obligation of the state regarding the social protection of these individuals and members of their families in the sense of Article 17.5 of the Constitution.

The Constitutional Court considers that the provision by the state of social protection of persons who, in accordance with the obligation imposed on them by Article 65.1 of the Constitution, defended the Motherland, the sovereignty, territorial integrity and inviolability of Ukraine and their family members in accordance with Article 17.5 of the Constitution in conjunction with Article 17.1 means that the provision of benefits and other guarantees of social protection to war veterans, persons covered by the Law No. 3551, should not depend on the financial situation of their families and should not be conditioned by the absence financial capacity of the state.

The restriction or cancellation of the provisions of the Law No. 76, which are the subject of constitutional control, of the privileges established by Law No. 3551, is in effect a refusal of the state from its obligations under Article 17.5 of the Constitution with regard to the social protection of defenders of Motherland and members of their families.

As a result of the legislative changes, Article 15.7 of the Law No. 3551 as amended by Law No. 76 lost its effect, which is the basis for termination of the constitutional proceedings in the case in this part in accordance with Article 62.5 of the Law "On the Constitutional Court of Ukraine".

The Constitutional Court proceeds from the fact that in order to restore the previous level of social protection of war participants, persons subject to the Law No. 3551, persons who have special merits before the Motherland, or to establish alternative options for the compensation of the cancelled privileges, it is necessary to provide funds in the State Budget, to make appropriate changes to laws.

Thus, having established non-conformity to the Constitution (unconstitutionality) of sub-clauses 1.2, 2.2, 3.2, 3.3, 3.4 of clause 9 of Chapter I of Law No. 76, Articles 14.6 and 16.2 of Law No. 3551, the Constitutional Court considers it expedient to postpone the loss of effect of these provisions for three months from the date of adoption of the decision on their unconstitutionality by Constitutional Court.
Thus, the Constitutional Court of Ukraine held to declare as non-conforming to the Constitution (unconstitutional):

- sub-clauses 1.2, 2.2, 3.2, 3.3, 3.4 of clause 9 of Chapter I of the Law “On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” No. 76-VIII dated December 28, 2014;
- Articles 14.6, 16.2 of the Law "On the Status of War Veterans, Guarantees of Their Social Protection" No. 3551-XII dated October 22, 1993 with amendments.

Sub-clauses 1.2, 2.2, 3.2, 3.3, 3.4 of clause 9 of Chapter I of the Law "“On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” No. 76-VIII dated December 28, 2014, Articles 14.6, and 16.2 of the Law "On the Status of War Veterans, Guarantees of Their Social Protection" No. 3551-XII dated October 22, 1993 with amendments, declared unconstitutional, shall cease to be valid in three months after the date of adoption of this Decision by the Constitutional Court. 
Given that sub-clauses 1.2, 2.2, 3.2, 3.3, 3.4 of clause 9 of Chapter I of the Law "On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” No. 76-VIII dated December 28, 2014, Articles 14.6, and 16.2 of the Law "On the Status of War Veterans, Guarantees of Their Social Protection" No. 3551-XII dated October 22, 1993 with amendments, shall cease to be valid in three months after the date of adoption by the Constitutional Court of this Decision, Articles 14.1.7, 14.1.16, 15.1.7, 15.1.18, 16.1.6, 16.1.15, 16.1.16 of the Law "On the Status of War Veterans, Guarantees of Their Social Protection" No. 3551-XII dated October 22, 1993 in the wording before amendments to the Law of Ukraine "On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” No. 76-VIII dated December 28, 2014 shall be applied.

To terminate the constitutional proceedings in the case upon the constitutional petition of 50 People’s Deputies of Ukraine on conformity to the Constitution of Ukraine (constitutionality) of sub-clauses 2.3, 2.4 of clause 9 of Chapter I of the Law ""On Introducing Amendments and Declaring Invalid Some Legislative Acts of Ukraine” No. 76-VIII dated December 28, 2014 on the basis of Article 62.5 of the Law "On the Constitutional Court of Ukraine", i.e. the loss of the validity of an act (its separate provisions), concerning which the issue of compliance with the Constitution has been raised.
Reference:
Decision of the Constitutional Court of Ukraine No. 20-rp/2004 dated December 1, 2004 in the case upon the constitutional petition of 54 People’s Deputies of Ukraine concerning the conformity to the Constitution (constitutionality) of Articles 44, 47, 78 and 80 of the Law "On the 2004 State Budget of Ukraine" and the constitutional petition of the Supreme Court concerning the conformity to the Constitution (constitutionality) of Articles 78.2, 78.3 and 78.4 of the Law "On the 2004 State Budget of Ukraine” (the case on suspension or restriction of benefits, compensations and guarantees).
