Summary to the Decision of the Grand Chamber of the Constitutional Court of Ukraine № 13-r/2018 dated December 20, 2018 in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights concerning the conformity to the Constitution of Ukraine (constitutionality) of the provision of the sixth sentence of Article 13.1 of the Law “On Psychiatric Care”

The subject of the right to constitutional petition – Ukrainian Parliament Commissioner for Human Rights - appealed to the Constitutional Court of Ukraine with a petition to declare as non-complying with the Constitution (unconstitutional) the provisions of the sixth sentence of Article 13.1 of the Law “On Psychiatric Care” № 1489-III, dated February 22, 2000 with amendments (hereinafter – the Law), which provides that a person declared as incapacitated in accordance with the law, who is unable to express a request or provide conscious written consent due to the state of his/ her health, is hospitalised to the institution for psychiatric care upon the decision (consent) of the guardianship body, which shall be taken not later than 24 hours from the date of referral to this body of a legal representative of the said person and may be appealed according to the law, including in court.

The issue of hospitalisation of the incapacitated person without his/her conscious consent to the institution of psychiatric case has already been considered by the Constitutional Court in the case upon the constitutional petition of the Ukrainian Parliament Commissioner for Human Rights concerning the compliance with the Constitution (constitutionality) of the provisions of the third sentence of Article 13.1 of the Law in the original wording (the Law “On Psychiatric Care” № 1489-III, dated February 22, 2000).

In its Decision No. 2-rp/2016 dated June 1, 2016, the Constitutional Court declared as such that does not conform to the Constitution (unconstitutional) the provisions of the third sentence of Article 13.1 of the Law in the original wording (the Law “On Psychiatric Care” № 1489-III, dated February 22, 2000 in conjunction with the provisions of Article 13.2 concerning hospitalisation to psychiatric institution at the request or with the consent of guardian upon the decision of psychiatrist without judicial control of the person, declared to be legally incapable in the manner prescribed by law

On November 14, 2017, the Verkhovna Rada adopted the Law “On Amendments to Certain Legislative Acts of Ukraine on Psychiatric Care” No. 2205-VIII dated November 14, 2017 (hereinafter – the Law No. 2205), according to which, in particular, Article 13.1 of the Law is set forth in the following wording: “A person who has reached the age of 14 years shall be hospitalised to the institution for psychiatric care voluntarily – upon his/her request or with his/her conscious written consent. A person under the age of 14 (a minor) shall be hospitalised to a psychiatric care institution upon the request or upon the written consent of his/her parents or other legal representative. In case of disagreement of one of the parents or in the absence of parents,  hospitalisation of a person under the age of 14 (minor) to a psychiatric care institution shall be conducted upon the decision (consent) of the guardianship body, which shall be taken not later than 24 hours from the date of referral to this body of a legal representative of such person and may be appealed according to the law, including in court.. A person recognised as incapacitated in accordance with the law is hospitalised to a psychiatric care institution voluntarily – at his/her request or with his/her conscious written consent. The legal representative of a person recognised as incapacitated in accordance with the law shall notify the guardianship body at the place of residence of the said person about the consent of the latter for hospitalisation to the psychiatric care institution not later than the day following the day of such consent. A person recognised as incapacitated in accordance with the procedure established by law and who, due to the state of his/her health, is not able to express a request or provide a conscious written consent, shall be hospitalised to the institution for psychiatric care upon the decision (consent) of the guardianship body, which shall be taken not later than 24 hours from the date of referral to this body of a legal representative of the said person and may be appealed according to the law, including in court. The consent for hospitalisation is recorded in the medical documentation signed by the person or his/her legal representative and the psychiatrist”.
The analysis of the provisions of the sixth sentence of Article 13.1 of the Law gives grounds for asserting that an incapacitated person who, due to the state of his/her health, is not able to express a request or provide a conscious written consent, shall be hospitalised to a psychiatric care institution upon the decision (consent) of the guardianship body, namely without a court decision.

Therefore, by introducing the aforementioned legal regulation by the Law No. 2205, the legislator, in fact, allowed the involuntary hospitalisation of incapacitated persons without a court decision, the absence of which in these legal relations was declared as incompatible with the requirements of Articles 3, 8, 29, 55 of the Basic Law by the Constitutional Court in its Decision No. 2-rp/2016 dated June 1, 2016.
By repeated introduction of the legal regulation with the same disadvantage, the Verkhovna Rada has violated the requirement of Article 8.2 of the Fundamental Law, according to which laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it.

The Constitutional Court came to the conclusion that the provisions of the sixth sentence of Article 13.1 of the Law contradict Article 8.2 of the Constitution, since such provisions establish the legal regulation of social relations, which was found to be unconstitutional.

The aforementioned provisions of the Law also do not comply with Articles 29.1, 29.2, 55.1 of the Basic Law, since they provide for the hospitalisation of an incapacitated person to a psychiatric care institution without a court decision.

Thus, the Constitutional Court of Ukraine declared to recognise as such that does not conform to the Constitution (unconstitutional) the provisions of the sixth sentence of Article 13.1 of the Law “On Psychiatric Care” № 1489-III, dated February 22, 2000 with amendments, which provide that a person declared as incapacitated in accordance with the law, who is unable to express a request or provide a conscious written consent due to the state of his/her health is hospitalised to the institution for psychiatric care upon the decision (consent) of the guardianship body, which shall be taken not later than 24 hours from the date of referral to this body of a legal representative of the said person and may be appealed according to the law, including in court.

The provisions of the sixth sentence of Article 13.1 of the Law “On Psychiatric Care” № 1489-III, dated February 22, 2000 with amendments declared unconstitutional, shall cease to be valid from the date of adoption of this Decision by the Constitutional Court of Ukraine.
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