Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 3-r(II)/2026 dated 1 April 2026 in the case upon the constitutional complaint of Roman Chervinskyi regarding the constitutionality of Article 615.5 of the Criminal Procedural Code of Ukraine


Roman Chervinsky has appealed to the Constitutional Court of Ukraine to verify the compliance of Article 615.5 of the Criminal Procedural Code of Ukraine (hereinafter, the “Code”) with Articles 3.2, 8.1, 8.2, 21, 22.1, 22.2, 29.1, 29.2, 55, 59, 53.2, 126.1 and 129. 2.1 of the Constitution of Ukraine (constitutionality).
According to Article 615.5 of the Code, “where it is impossible to hold a preparatory court hearing, a preventive measure in the form of detention, imposed by an investigating judge or the head of a prosecution authority during the pre-trial investigation, shall be deemed extended until the relevant issue is resolved at the preparatory court hearing, but for no longer than two months”.
The Constitutional Court of Ukraine has consistently upheld the legal position that the right to liberty and personal inviolability is not absolute and may be restricted, nevertheless such a restriction must be carried out in compliance with constitutional guarantees for the protection of human rights, that is, it is possible only on the grounds and in the manner specified by law, and must have a legitimate aim and be proportionate.
The Constitutional Court of Ukraine emphasises that the provisions of the Code which restrict the fundamental human and citizen’s rights and freedoms, as guaranteed by the Constitution of Ukraine, must be clear, comprehensible and predictable, so that participants in criminal proceedings understand the content of these provisions and the legal consequences of their application.
The Code establishes the duty of the investigating judge or the court to consider a motion to extend the period of detention prior to the expiry of the previous ruling on the application of this preventive measure. At the same time, the aforementioned provisions of the Code do not regulate the consideration of the issue of extending the period of application of the preventive measure in the form of detention in cases where it is impossible to hold a court hearing.
Article 615.5 of the Code, which, in the context of the imposition of martial law in Ukraine, regulates the extension of the period of application of a preventive measure such as detention, constitutes a special law (lex specialis) in relation to the relevant provisions of Section II “Measures to Ensure Criminal Proceedings” and Article 315.3 of the Code, which constitute general law (lex generalis).
Given that “a special law takes precedence over a general law” (lex specialis derogat generali), under martial law, the procedure for extending the period of application of a preventive measure such as detention, where it is impossible for the court to hold a preparatory hearing, is regulated by Article 615.5 of the Code.
The extension of the period of application of a preventive measure such as detention, pursuant to Article 615.5 of the Code, is based not on evidence of the circumstances necessary for extending the period of application of this exceptional preventive measure, but on the circumstances that make it impossible to hold a preliminary court hearing. Therefore, the continued detention of a person bears the hallmarks of an arbitrary restriction of their liberty and personal integrity.
The decision to extend the term of a preventive measure such as detention for a period of up to two months “in the event that a preparatory court hearing cannot be held” lacks a clear and comprehensible legislative basis and predictable consequences of law enforcement.
Due to the vagueness, obscurity and unpredictability of the provision “in the event that a preparatory court hearing cannot be held” in Article 615. 5 of the Code, the extension of the application of a preventive measure such as detention for a period of up to two months is linked solely to the occurrence of certain circumstances that objectively make it impossible to hold a preparatory court hearing, without the need for the court to examine and establish sufficient evidence of the circumstances for extending the period of application of the preventive measure of detention against the person. 
The state has a wide margin of appreciation regarding the regulation of criminal proceedings during martial law. The exercise of this margin of appreciation by the legislature may result in the adoption of a special law to regulate the procedure for pre-trial investigation and the judicial consideration of criminal proceedings under martial law.
The regulation in Section IX¹ of the Code of a special regime for criminal proceedings under martial law and the amendments made by Law No. 2462 to Article 615. 5 of the Code are driven by the need to ensure the fulfilment of criminal proceedings during the period of full-scale armed aggression by the Russian Federation against Ukraine, taking into account the specific features of conducting criminal proceedings during the period of martial law.
The Constitutional Court of Ukraine emphasises that legislative provisions allowing for the extension of a person’s detention due to the objective impossibility of conducting the relevant court proceedings are permissible only in exceptional cases directly caused by the conditions of martial law. At the same time, when establishing such regulatory provisions, the legislature does not have broad discretion and must introduce legislative provisions that would ensure a proper judicial review of the issue of a person’s detention without delay from the moment the circumstances preventing it are removed, but in any event within a period not exceeding 72 hours.
The Constitutional Court of Ukraine declared Article 615.5 of the Criminal Procedural Code of Ukraine incompatible with the Constitution (unconstitutional); Article 615.5 of the Criminal Procedural Code, having been declared unconstitutional, shall cease to have effect three months from the date of the Constitutional Court’s delivery of this Decision.
The Verkhovna Rada of Ukraine shall bring the regulatory provisions established by Article 615.5 of the Criminal Procedural Code, which has been declared unconstitutional, into conformity with the Constitution and this Decision.

Supplementary information:

Universal Declaration of Human Rights of 1948; 
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General Comment No. 35 on Article 9 of the International Covenant on Civil and Political Rights;
European Convention on Human Rights of 1950;
Report on the rule of law - Adopted by the Venice Commission at its 86th plenary session (Venice, 25-26 March 2011) [CDL-AD(2011)003rev]; 
The Updated Rule of Law Checklist - adopted by the Venice Commission at its 145th plenary session on 12–13 December 2025 [CDL-AD(2025)002];
Report on Respect for democracy, human rights and the rule of law during states of emergency :reflections, taken note of by the Venice Commission on 19 June 2020 by a written procedure replacing the 123rd plenary session [CDL-AD(2020)014].
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