Summary to the Opinion of the Grand Chamber of the Constitutional Court of Ukraine № 3-v/2018 dated November 22, 2018, in the case upon the constitutional petition of the Verkhovna Rada of Ukraine on providing opinion concerning the compliance of the draft law on introducing amendments to the Constitution of Ukraine (regarding the strategic course of the state for gaining full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization (Reg. No. 9037) with the requirements of Articles 157 and 158 of the Constitution

The Verkhovna Rada of Ukraine, in accordance with the Resolution "On including into the agenda of the ninth session of the Verkhovna Rada of Ukraine of the eighth convocation of a draft law on amendments to the Constitution of Ukraine (regarding the strategic course of the state on gaining full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization) and its submission to the Constitutional Court of Ukraine" № 2555-VIII dated September 20, 2018, appealed to the Constitutional Court with a petition to provide opinion on compliance of the draft law on amendments to the Constitution (regarding the strategic course of the state for gaining full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization) (Reg. No. 9037) (hereinafter – the Draft law) with the requirements of Articles 157 and 158 of the Constitution.

According to Article 85.1.1 of the Fundamental Law, the powers of the Verkhovna Rada shall include introducing amendments to the Constitution of Ukraine within the limits and under the procedure specified in Chapter XIII of this Constitution.

According to Article 159 of the Fundamental Law, a draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the draft law with the requirements of Articles 157 and 158 of this Constitution.
The Constitution of Ukraine shall not be amended, if the amendments foresee the abolition or restriction of human and citizen’s rights and freedoms, or if they are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine (Article l57.1 of the Basic Law).
Section I of the Draft law proposes to introduce the following amendments to the Constitution:

- paragraph five of the Preamble, after the words "civil consent on the land of Ukraine" should be supplemented with the words "and confirming the European identity of the Ukrainian people and the irreversibility of the European and Euro-Atlantic course of Ukraine";

- Article 85.1.5 should be worded as follows:

"5) determination of the principles of internal and foreign policy, realization of the strategic course of the state on acquiring full-fledged membership of Ukraine in the European Union and in the North Atlantic Treaty Organization";

- Article 102 shall be supplemented with Article 102.3 which runs as follows:

"The President of Ukraine is the guarantor of realization of the strategic course of the state on gaining full-fledged membership of Ukraine in the European Union and in the North Atlantic Treaty Organization";

- Article 116.11 shall be supplemented with Article 116.11 which runs as follows:

"11) ensures the implementation of the strategic course of the state for acquiring full-fledged membership of Ukraine in the European Union and in the North Atlantic Treaty Organization"; 
- clause 14 of Chapter XV "Transitional Provisions", which stipulates that "The use of existing military bases on the territory of Ukraine for the temporary stationing of foreign military units is possible on the terms of lease, by the procedure determined by the international treaties of Ukraine ratified by the Verkhovna Rada of Ukraine" shall be excluded.
Having examined Chapter I of the Draft law, the Constitutional Court found that Chapter I of the Draft law complies with the requirements of Article 157.1 of the Constitution since the proposed amendments do not envisage the abolition or restriction of human and citizen’s rights and freedoms and are not aimed at eliminating independence or violating the territorial integrity of Ukraine. 
The Draft law contains Chapter II which runs as follows:

"This Law shall come into force on the day following the day of its publication."

Chapter II of the Draft law establishes the procedure for the entry into force of the Law "On Introducing Amendments to the Constitution of Ukraine (regarding the strategic course of the state for acquiring full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization)".

Chapter II of the Draft law does not provide for the abolition or restriction of human and citizen’s rights and freedoms, and are not aimed at eliminating independence or violating the territorial integrity of Ukraine, and therefore does not contradict the requirements of Article 157.1 of the Constitution.

According to Article 157.2 of the Fundamental Law, the Constitution of Ukraine shall not be amended in conditions of martial law or a state of emergency.

The Constitution establishes a special procedure for the introduction of martial law or a state of emergency in Ukraine or in some of its areas. Thus, according to Article 106.1 of the Fundamental Law, the President adopts a decision in accordance with the law on introduction of martial law in Ukraine or in its particular areas, in the event of a threat of aggression, danger to the state independence of Ukraine (Article 106.1.20); adopts a decision, in the event of necessity, on the introduction of a state of emergency in Ukraine (Article 106.1.21). Such decisions of the President of Ukraine in accordance with Article 85.1.31 of the Fundamental Law shall be approved by the Verkhovna Rada of Ukraine within two days from the moment of his/her application.

The Constitutional Court states that at the moment of providing this opinion, the decision to introduce martial law or a state of emergency in Ukraine or in its separate areas in accordance with the procedure established by the Constitution was not adopted, therefore, there are no legal grounds that would make it impossible to amend the Constitution. 
In view of the above, the Constitutional Court considers that the Draft law complies with the requirements of Article 157.2 of the Constitution.

The Verkhovna Rada of the eighth convocation within a year has not considered the Draft law and during the term of its powers has not amended the relevant provisions of the preamble, Articles 85, 102, 116, clause 14 of Chapter XV "Transitional Provisions" of the Constitution of Ukraine.

Consequently, the Draft law complies with the requirements of Article 158 of the Fundamental Law.

Thus, the Constitutional Court of Ukraine held to declare as complying with the requirements of Articles 157 and 158 of the Constitution, the draft law on introducing amendments to the Constitution of Ukraine (regarding the strategic course of the state for acquiring full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization) (Reg. No. 9037), which proposes:

"I. To introduce the following amendments to the Constitution of Ukraine:

1. Paragraph five of the Preamble after the words "civil consent on land of Ukraine" shall be supplemented with the words "and confirming the European identity of the Ukrainian people and the irreversibility of the European and Euro-Atlantic course of Ukraine". 
2. Clause 5 of Article 85.1 shall be worded as follows:

"5) determination of the principles of internal and foreign policy, realization of the strategic course of the state on acquiring full-fledged membership of Ukraine in the European Union and in the North Atlantic Treaty Organization". 
3. Article 102 shall be supplemented with Article 102.3 which runs as follows:

"The President of Ukraine is the guarantor of realization of the strategic course of the state for acquiring full-fledged membership of Ukraine in the European Union and in the North Atlantic Treaty Organization". 
4. Article 116 shall be supplemented with Article 106.11 which runs as follows:

"11) ensures the implementation of the strategic course of the state for gaining full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization".
5. Clause 14 of Section XV "Transitional Provisions" shall be excluded. 
II. This Law enters into force from the day following the day of its publication".

The Opinion of the Constitutional Court in the case upon the constitutional petition of the Verkhovna Rada of Ukraine on providing opinion regarding the compliance of the draft law on introducing amendments to the Constitution of Ukraine (regarding the strategic course of the state for gaining full-fledged membership of Ukraine in the European Union and the North Atlantic Treaty Organization (Reg. No. 9037) with the requirements of Articles 157 and 158 of the Constitution shall be binding, final and shall not be subject to appeal.
Dissenting opinion 

Judges of the Constitutional Court of Ukraine M.Hultai, O.Kasminin, O.Lytvynov, M.Melnyk, O.Pervomaiskyi and O.Tupystskyi delivered dissenting opinions.
