Summary to the Decision of the Second Senate of the Constitutional Court of Ukraine No. 6-r(II)/2025 dated December 3, 2025 in the case upon the constitutional complaint of the Limited Liability Company “Reinir Business Group” regarding the constitutionality of the provisions of Articles 23.3.1, 23.4.1, 23.4.2, 23.4.3 of the Law of Ukraine “On Prosecution” No. 1697-VII dated October 14, 2014 (regarding the representation of the interests of the state in court by the prosecutor)

Reinir Business Group Limited Liability Company (hereinafter, the “Company”) appealed to the Constitutional Court of Ukraine to verify the compliance of the provisions of Articles 23.3.1, 23.4.1, 23.4.2, 23.4.3 of the Law of Ukraine “On Prosecution” No. 1697-VII dated October 14, 2014, as amended (hereinafter, the “Law”), with Article 1311 of the Constitution of Ukraine.
According to Article 23.3.1 of the Law, “the prosecutor shall represent the legitimate interests of the state in court in the event of a violation or threat of violation of the interests of the state, if the protection of these interests is not carried out or is carried out improperly by a state authority, local self-government body or other entity with authority, to whose competence the relevant powers are assigned, as well as in the absence of such a body”. According to Article 23.4 of the Law, “the existence of grounds for representation must be substantiated by the prosecutor in court. The prosecutor shall represent the interests of a citizen or the state in court only after the court has confirmed the grounds for representation. The prosecutor is obliged to notify the citizen and his or her legal representative or the relevant authority in advance, before applying to the court. If the court confirms the existence of grounds for representation, the prosecutor shall exercise the procedural powers of the relevant party to the proceedings. The existence of grounds for representation may be challenged by the citizen or his or her legal representative or the authority” (Articles 23.4.1, 23.4.2, 23.4.3).
The Constitutional Court of Ukraine notes that the provisions of Articles 1311.1.3, 55 of the Constitution of Ukraine, together with the provisions of Article 129.2, have a significant impact on the constitutional model of judicial protection of human and citizen’s rights and freedoms. Within this model, the right of a person to judicial protection is linked to the limited and subsidiary nature of the prosecutor's representation of the state's interests in court, as established by the Constitution of Ukraine. Legislative regulation that goes beyond these limits may constitute an interference with the right to judicial protection.
After the entry into force of the Law “On Amendments to the Constitution of Ukraine (On Judiciary)” No. 1401-VIII dated June 2, 2016 (hereinafter, “Law No. 1401”) came into force, the prosecution in Ukraine lost its separate status within the structure of state authorities and acquired the status of a new institution that is fully integrated into the Ukrainian judiciary.
[bookmark: _GoBack]As a result of the 2016 constitutional reform, the prosecution was given a priority role in the field of criminal law (Articles 1311.1.1 and 1311.1.2 of the Constitution of Ukraine). At the same time, the Constitution of Ukraine retained a separate function for the prosecution outside this sphere, but narrowed its scope.
Following the 2016 constitutional reform, the function of the prosecution to represent the interests of citizens or the state in court is provided for in Article 1311.1.3 of the Constitution of Ukraine as representing the interests of the state in court in exceptional cases and in the manner prescribed by law.
The Constitutional Court of Ukraine emphasises that Article 1311.1.3 of the Constitution of Ukraine authorises the prosecution to represent the interests of the state in court only in exceptional cases and in the manner prescribed by law, and not to exercise such representation in cases determined by the prosecution.
The provision “in exceptional cases and in the manner prescribed by law” contained in Article 1311.1.3 of the Constitution of Ukraine means, among other things, that although the legislature has discretion to regulate in law the cases and manner in which the prosecution represents the interests of the state in court, it is nevertheless mandatory that such cases not only be established by law, but also be objectively exceptional, clearly limited, reduced to the minimum necessary, conditioned by special circumstances, and perceived by an outside observer not as general rules, but precisely as exceptions.
Legal regulation of the representation of the state's interests in court by the prosecutor must clearly establish its auxiliary (subsidiary) nature and ensure that the prosecution, in performing this function, does not perform the functions of other authorities without objective grounds.
The Constitutional Court of Ukraine emphasises that the grounds and methods for a prosecutor to obtain the information necessary to represent the interests of the state in court must be clearly, exhaustively and specifically defined by law in order to prevent arbitrary interpretation or expansion of the relevant function of the prosecution. Similarly, the law must clearly define the procedure for the further implementation by the prosecutor of information indicating a violation or threat of violation of the interests of the state, namely, the prosecutor's obligation to act in a manner prescribed by law in the event of such circumstances, in particular, to apply to the court in accordance with the established procedure.
The Constitutional Court of Ukraine concludes that, in detailing the functions of the prosecution enshrined in the Constitution and the procedure for their implementation in laws, the Verkhovna Rada of Ukraine cannot violate their constitutionally defined exhaustiveness and allow their expansion beyond what was established by the constitution-maker, whether by granting the prosecution new functions not provided for in the Constitution or by expanding the content of the functions of the prosecution already established in the Constitution of Ukraine. The Verkhovna Rada of Ukraine must detail the functions of the prosecution established by the Constitution, granting law enforcement agencies only such discretion that would not violate the constitutionally defined limits of these functions.
Certain provisions of Article 23.3.1 of the Law, in that they give the prosecutor the opportunity to represent the interests of the state in court in connection with the failure or improper exercise of the protection of these interests by a state authority, local self-government body or other entity with authority, whose competence includes the relevant powers, do not meet the requirement of legal certainty as a component of the constitutional principle of the rule of law (the rule of law).
The Constitutional Court of Ukraine takes into account that the contested provisions of the Law, in conjunction with other provisions of the legislation, do not indicate the existence of any form of participation by the prosecutor in the adoption of court decisions in the relevant proceedings, do not contain exceptions or privileges regarding the payment of court fees by the prosecution in the event of a prosecutor filing a lawsuit in the interests of the state, the time limits for applying to the court, as well as other features regarding the exercise by the prosecution of the function of representing the interests of the state in court, which would directly lead, in particular, to a violation of the fundamental principles of justice guaranteed, in particular, by Articles 129.2.1 and 129.2.3 of the Constitution, or would negate or complicate the implementation of the right to judicial protection guaranteed by Article 55 of the Constitution of Ukraine.
The provisions of Article 1311.1.3, Article 55 of the Constitution of Ukraine, in conjunction with Article 129.2 are interrelated elements of the constitutional model of judicial protection of human and citizen’s rights and freedoms, in which the right to judicial protection corresponds to the limited and subsidiary nature of the prosecutor's representation of the state's interests in court. Therefore, a legislative violation of the constitutional limits of such representation may lead to interference with the content of the right to judicial protection.
The Constitutional Court of Ukraine notes that the conclusion on the constitutionality of Articles 23.4.1, 23.4.2, 23.4.3 of the Law in this Decision is given only in terms of regulating the representation of the state's interests in court by the prosecutor, which was the subject of constitutional review in this case. Outside the scope of these constitutional proceedings, in accordance with the principle of non ultra petita, the question of the constitutionality of the aforementioned provisions of the Law regarding the representation of citizens' interests by prosecutors in court remains unresolved.
The Constitutional Court of Ukraine declared Articles 23.4.1, 23.4.2, 23.4.3 of the Law of Ukraine “On Prosecution” No. 1697-VII dated October 14, 2014, as amended, as complying with the Constitution of Ukraine (constitutional).
Certain provisions of Article 23.3.1 of the Law of Ukraine “On Prosecution” No. 1697-VII dated October 14, 2014, as amended, have been found to be inconsistent with the Constitution of Ukraine (unconstitutional) in that they give the prosecutor the opportunity to represent the interests of the state in court in connection with the failure or improper exercise of the protection of these interests by a state authority, local self-government body or other entity with authority, to whose competence the relevant powers are assigned. The provisions of the Article 23.3.1 of the Law of Ukraine “On Prosecution” No. 1697-VII dated October 14, 2014, as amended, which have been found to be unconstitutional, shall cease to have effect on 1 January 2027.
The decision of the Constitutional Court of Ukraine does not apply to legal relations concerning the representation of the interests of the state in court by a prosecutor that arose during the period of validity of certain provisions of Article 23.3.1 of the Law of Ukraine “On Prosecution” No. 1697-VII dated October 14, 2014, as amended, which were found to be unconstitutional, and continue to exist after they cease to be in force.
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