Summary to the Opinion of the Grand Chamber of the Constitutional Court of Ukraine No. 6-v/2019 dated November 20, 2019 in the case upon the constitutional appeal of the Verkhovna Rada for providing opinion on the conformity of the Draft Law on introducing amendments to Articles 85 and 101 of the Constitution (concerning the Verkhovna Rada Commissioners) (Reg. No. 1016) to the requirements of Articles 157 and 158 of the Constitution of Ukraine

The Verkhovna Rada, pursuant to the Resolution of the Verkhovna Rada “On inclusion of the Draft Law amending Articles 85 and 101 of the Constitution (concerning the Verkhovna Rada Commissioners) into the agenda of the second session of the Verkhovna Rada of the ninth convocation and its forwarding to the Constitutional Court” No. 32-IX dated September 3, 2019 appealed to the Constitutional Court for providing opinion on the conformity of the Draft Law on introducing amendments to Articles 85 and 101 of the Constitution (concerning the Verkhovna Rada Commissioners) (Reg. No. 1016) (hereinafter referred to as the Draft Law) to the requirements of Articles 157 and 158 of the Constitution of Ukraine.

Under Article 101 of the Constitution, the Ukrainian Parliament Commissioner for Human Rights exercises parliamentary review over observance of the constitutional human and citizen’s rights and freedoms. In case of introducing amendments to Article 101 of the Constitution, proposed by the Draft Law, in order to exercise parliamentary review “over observance of the Constitution and laws in specific areas”, the Verkhovna Rada will be able to appoint Commissioners of the Verkhovna Rada, whose legal status will be determined by individual laws.

The Constitutional Court draws attention to the fact that review over observance of the constitutional human and citizen’s rights and freedoms and review over observance of the Constitution and laws are not identical concepts.

Based on the provisions of the Constitution, in particular its Articles 6, 8, 85, any change of the powers of the Verkhovna Rada (their extension, narrowing, clarification) should take place in a way that would ensure the certainty of the boundaries and the content of such powers.

Amendments to Articles 85 and 101 of the Constitution proposed by the Draft Law provide for the introduction of a new type of parliamentary review, which may go beyond the review over observance of the constitutional human and citizen’s rights and freedoms, and could potentially entail risk of excessive interference by the Parliament through the commissioners for observance of the Constitution and laws in various spheres of social relations without maintaining balance between private and public interests, and thus, may lead to violation and restriction of human and citizen’s rights and freedoms. In addition, the Constitutional Court notes that amendments to Articles 85 and 101 of the Constitution proposed by the Draft Law do not contain a clear definition of the subject matter of exercising a new type of parliamentary review, since their content does not clearly indicate what “specific areas” of public life are concerned. The new type of parliamentary review proposed by the amendments may result in the interference of persons appointed to the offices of parliamentary commissioners “for observance of the Constitution and laws in specific areas”, in the activities of the bodies of state power and local self-government.

Amendments to the Basic Law proposed by the Draft Law make it possible to introduce the institute of parliamentary commissioners “for observance of the Constitution and laws” in any “specific areas”, which may lead, in particular, to duplication or usurpation of functions and powers of other subject of state power by such commissioners.
The system analysis of the amendments proposed by the Draft Law shows that the introduction of such institute of parliamentary review, as the Verkhovna Rada commissioners “for observance of the Constitution and laws in specific arears”, may lead to the narrowing of the scope of activity and the restriction of powers of the Parliament Commissioner for Human Rights and the restriction of the constitutional right of everyone to have recourse to him/her, enshrined in Article 55.3 of the Constitution.
The introduction of the institute of parliamentary commissioners “for observance of the Constitution and laws in specific areas” provided the subject matter of the area under review is not specified will not only cause the problem of delimitation of the areas of activity of the institutions, entrusted with the exercise of the parliamentary review, but may lead to establishment of powers of the sole legislative body at the constitutional level with undefined boundaries, which contradicts Article 6 of the Constitution in terms of the principle of separation of state power.

The amendments to the Constitution proposed by the Draft Law will lead to the establishment of vague limits on the powers of the Verkhovna Rada contrary to the constitutional principle of separation of state power, and to the violation of the system of check and balances between the legislative, executive and judicial branches of power which is a threat for the protection of human and citizen’s rights and freedoms.

The amendments to Articles 85 and 101 of the Constitution proposed by the Draft Law are not aimed at the liquidation of independence or violation of territorial integrity, but they are not in line with the constitutional principles of the rule of law and separation of state power, the principles of a democratic, law-based state and, in the case of implementation, they will threaten human and citizen’s rights and freedoms.

Thus, the Constitutional Court of Ukraine held to declare the Draft Law on introducing amendments to Articles 85 and 101 of the Constitution (concerning the Verkhovna Rada Commissioners) (Reg. No. 1016) as non-complying with the requirements of Article 157.1 of the Constitution, and complying with the requirements of Articles 157.2, 158 of the Constitution.
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