Summary to the Opinion of the Grand Chamber of the Constitutional Court of Ukraine no. 9-v/2019 dated December 24, 2019 in the case upon the constitutional appeal by the Verkhovna Rada for providing opinion on compliance of the draft law on introducing amendments to Article 81 of the Constitution of Ukraine (concerning additional grounds for early termination of powers of the People's Deputy) (reg. no. 1027) with the requirements of Articles 157 and 158 of the Constitution
The Verkhovna Rada appealed to the Constitutional Court to provide an opinion on the conformity of the draft law on introducing amendments to Article 81 of the Constitution of Ukraine (concerning additional grounds for early termination of powers of the People's Deputy) (reg. no. 1027) (hereinafter - the draft law) to the requirements of Articles 157 and 158 of the Constitution.

The wording of Article 81.2.1 of the Constitution, proposed in the draft law, stipulates that the authority of a People’s Deputy of Ukraine terminates prior to the expiration of the term in the event of "resignation through a personal statement - from the moment of the announcement by the People's Deputy of such a statement at the plenary session of the Verkhovna Rada of Ukraine". That is, the word "his" was deleted in this clause and it was supplemented with the new verbal construction.

The Constitutional Court considers that the removal of the word "his" does not affect the legal content of the paragraph and does not concern the subject of the review - the abrogation or restriction of human and citizen’s rights and freedoms. Supplementing of this clause by the provision "from the moment of the announcement by the People's Deputy of such a statement at the plenary session of the Verkhovna Rada" is aimed at fixing in the Constitution the moment when the termination of the term of office of the People's Deputy occurs. This initial moment of time is suggested to be the "moment" when the People's Deputy makes his/her statement of resignation at a plenary session of the Verkhovna Rada. The Constitutional Court notes that the proposed amendment does not envisage the abrogation or restriction of human and citizen’s rights and freedoms, and therefore, meets the requirements of Article 157.1 of the Constitution.

The wording of Article 81.2.5 of the Constitution proposed in the draft law stipulates that the powers of the People's Deputy shall be early terminated in the case of: "5) the establishment by a court of the fact of a non-personal vote by People's Deputy in the Verkhovna Rada, i.e. voting by a People's Deputy instead of another People's Deputy or providing the opportunity by People's Deputy to vote instead of him, from the moment of entry into force of a court decision establishing such a fact".
Such a change to the Constitution is a new basis for early termination of the powers of the People's Deputy (loss of the People's Deputy mandate). The legal formula proposed in the draft law contains several elements that constitute the basis for the loss of a parliamentary mandate.

The Constitutional Court notes that the prescription of Article 84.3 of the Constitution concerning personal voting at the sessions of the Verkhovna Rada is the legal imperative, that is, an unconditional, categorical requirement for People's Deputy, since the representative of the people in parliament must exercise his powers personally.
Automatic termination of the mandate (without a decision of the Verkhovna Rada) by the People's Deputy (early termination of the powers of the People's Deputy) on the basis of establishing by the court of the fact of any "non-personal vote" only - irrespective of the nature of the action (actions) of the People's Deputy, the circumstances in which such fact had place without establishing the nature of the personal involvement of a People's Deputy and without considering that mitigating circumstances may arise in relation to the behaviour of a People's Deputy - will not meet the requirement of proportionality.  
The wording of Article 81.2.6 of the Constitution proposes to remove the words "electoral bloc of political parties".

The Constitutional Court considers that the proposed amendment establishes at the constitutional level a ban on the formation of political parties electoral blocs, although under the Constitution the "political parties electoral bloc" is a separate institution. If the current Constitution provides for the possibility of forming political parties' electoral blocs and having a "parliamentary faction of political parties" in the parliamentary elections, then citizens can exercise their right to "participate in the administration of state affairs", "freely choose and to be elected to the state authorities" not only as a way of exercising active and passive suffrage - by voting in the parliamentary elections for a candidate for People's Deputies who belongs to a political party or running as a candidate to People’s Deputy of Ukraine belonging to a political party".  
The wording of Article 81.2.77 of the Constitution proposed in the draft law stipulates that the powers of the People's Deputy of Ukraine shall be early terminated in the case of: "7) his/her absence without valid reasons at one-third of the plenary sessions of the Verkhovna Rada of Ukraine and/or the meetings of the Committee of the Verkhovna Rada of Ukraine of which he/she is a member, during one regular session".
Such amendment to the Constitution contains a new ground for early termination of the powers of a People's Deputy (loss of a People's Deputy mandate). This ground also follows from the purpose set out in the explanatory note to the draft law, in particular to "ensure parliamentary discipline". 
The Constitutional Court considers that the proposed requirement concerning "the absence at one-third of the plenary sessions of the Verkhovna Rada and/or the meetings of the Committee of the Verkhovna Rada of Ukraine of which he/she is a member, during one regular session" is not proportionate to the aim, and the nature of the sanction should correspond to the gravity of the offense. In addition, the concept of “without valid reason” used in the draft law is of evaluation character, which does not meet the criteria of clarity, consistency, predictability, as required by legal certainty, which is a component of the rule of law principle. Deprived of legal certainty at the constitutional level, this notion is vulnerable as to the possibility of its discretionary application (and in some cases arbitrary) by a parliamentary majority to its advantage and to the detriment of a minority, at the level of ordinary laws. The principle of proportionality requires that as a means of securing parliamentary discipline, lenient disciplinary sanctions should be applied, as appropriate, rather than the sanction proposed in the draft law in the form of early termination of the powers of a People's Deputy. The proposed amendment in the light of the above legal arguments does not meet the requirements of Article 157.1 of the Constitution. 
The wording of Article 81.4 of the Constitution proposed in the draft law stipulates to read as follows: “In case of violation of the requirements for incompatibility of the deputy mandate with other activities, absence of a People's Deputy without valid reasons at one-third of the plenary sessions of the Verkhovna Rada and/or meetings of the Committee of the Verkhovna Rada of Ukraine of which he/she is a member, during one regular session, his/her powers shall be early terminated by a decision of the Supreme Court". 
The proposed amendment provides for a new procedure for early termination of the mandate of the People's Deputy, according to which based on two grounds - "in case of violation of the requirements for incompatibility of the mandate with other activities" and "in the absence of a People's Deputy without valid reasons at one-third of the plenary sessions of the Verkhovna Rada and/or meetings of the Committee of the Verkhovna Rada of Ukraine of which he/she is a member, during one regular session" - the decision on early termination of powers of the People's Deputy of Ukraine will be adopted by the Supreme Court.

Since the Constitutional Court concluded that the proposed amendment to the Constitution, which provides that the powers of a People's Deputy shall be early terminated in the event of “his absence without valid reasons at one-third of the plenary sessions of the Verkhovna Rada and/or meetings of the Committee of the Verkhovna Rada of Ukraine of which he/she is a member, during one regular session", does not meet the requirements of Article 157.1 of the Constitution, there is no need to examine the issue of the procedure for early termination of the powers of the People's Deputy by decision of the Supreme Court in such cases.   
Thus, the Constitutional Court of Ukraine held that the draft law on introducing amendments to Article 81 of the Constitution of Ukraine (concerning additional grounds for early termination of powers of the People's Deputy) (reg. no. 1027) does not meet the requirements of Article 157.1 of the Constitution, and meets the requirements of Articles 157.2 and 158 of the Constitution. 
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Judge S.Holovaty expressed his concurring opinion.
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