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BACKBONE OF THE RULE OF LAW: 

THE DECISIVE CONTRIBUTION OF THE VENICE 

COMMISSION IN UKRAINE 

'fhe European Commission for Democracy through Law - more commonly 

known as the Venice Commission - has been a vital part of Ukraine's 

transition from totalitarianism to democracy from the beginning of Ukraine's 

constitutional process. In the twenty years from the signing of its Terms of 
Accession to the Council of Europe in 1995 to the constitutional reforms 

of 2016 that followed the Revolution of Dignity, Ukraine experienced a 
constant tension between authoritarian and democratic initiatives and 

tendencies in the development of its state institutions. The conflict 
involved the establishment of key state institutions set out in Ukraine's 

Terms of Accession: the functioning of the state prosecutor's office, the 

establishment of an independent judiciary and the proper and effective role 

of the Constitutional Court. 
This paper will highlight the leading role played by the Venice 

Commission during this period. The Commission effectively guided 
Ukraine to compliance with European standards of justice as a democracy 
governed by the Rule of Law by producing 28 opinions, firmly upholding 

the European standards to be implemented in Ukraine's fundamental law (as 
well as in ordinary legislation) and leading the transformation of Soviet-era 
legal thought in Ukraine. 

I. Introduction 
The Venice Commission's involvement in Ukraine's constitutional 
development predated Ukraine's accession to the Council of Europe. 
Ukraine became a member of the Council of Europe in November 199 5 
with a Constitution in force dating from Soviet times, the Soviet Basic Law 
of 20 April 1978, based on the Commission's Opinion that the country 
had strong prospects to meet the standards of the Council of Europe by 
"implementing democracy, fundamental rights and freedoms and the Rule 

1 Member of the Venice Commission in respect of Ukraine. Former Vice President of 
the Venice Commission (1999-2001). 
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of Law."2 Pursuant to its Terms of Accession, Ukraine finally adopte 
new Constitution on 28 June 1996, almost five years after proclairnin:g 
independence. Progress was made and in 1997, the Venice Commis's' 
produced an Opinion assessing the new Constitution, particularly fr 
the standpoint of the Rule of Law, finding that "the important eleme 
of the Rule of Law have found proper expression" in Chapter I (Gen 
Principles), namely that: 

the Constitution has the highest legal force and its norms have 
effect; laws and other legal acts are adopted on its basis and hav 
conform to it (Article 8); 
the principle of separation of powers is recognized and the bo 
of the legislative, executive and judicial power exercise their autho 
within the limits established by the Constitution and in accordan 
with the Jaws (Article 6); 
the principle of legality has found a further clear expression in 
the constitutional provisions concerning 
applied by the courts (Article 8, para. 3).' 

Overall, the Venice Commission concluded that "the principles of the 
of law were well reflected in the text of the Constitution."4 Indeed, a 
later, the Venice Commission would positively assess Ukraine's u"11,c1Li:>1ul,1!/l 

transition, stating that "a number of amendments had been made to 
Constitution, particularly with the view to ensuring Ukraine's transition 
a communist regime to freedom, democracy and the Ruic of Law."5 

This assessment by the Venice Commission of Ukraine's achievements 
in implementing "important elements of the Rule of Law" or "the 
of the Rule of law" into its Fundamental Law was naturally met with 
satisfaction by the Ukrainian political establishment, legal community 
in academic circles. We were all proud that Ukraine was the first and 
nation among all the former Soviet republics that enshrined the 
"the Rule of Law" in its Constitution. However, my experience was 
this was done more by intuition than through a conscious 

Venice Commission, CDL-1NF(1995)002, Opinion on 1he present constitution�! 
situation in Ukraine. l'ollowing the Adoption of Constilutional Agreement between the 
Supreme fuida of Ukraine and 1hc President of Ukraine, p. 13 (G. Conclusion). 
3 Venice Commission CDL-lNl\1997)002, Opinion on the Constitution of Ukraine, p.::2, 
4 Ibidem, p. 13. 
5 Venice Commission CDL-AD(2002)002, Opinion of the Resolution on the princi 
of the State policy of Ukraine in the sphere of human rights adopted by the Verkho 
fuida of Ukraine on 17 June 1999, para. 3. 
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of any exact meaning of this notion. I state this as the person who at the 
time of drafting the Constitution and at the moment of its adoption by 
the Parliament on 28 June 1996 was the only one to insist that the notion 
of the Rule of Law appear in the text of the Ukrainian Fundamental Law 
(at that time I held the position of Iv1inister of Justice and at the same time 
was also a member of the Verkhovna &ida, Ukraine's parliament). Through 
some tough persuasion, my initiative was ultimately supported by a qualified 
majority of MPs, resulting in the following formulation in the Constitution: 
"In Ukraine, the principle of the Rule of Law is recognized and is effective" 
(i\rticle 8, para. 1 ). 

II. Historical background 
There are objective historical, cultural and institutional factors behind these 
issues. For a period of more than three centuries Ukraine was smothered first by 
Russian absolutism and then by the Russian version of Marxism. Both factors 
had immeasurable influence over the development of the Ukrainian legal culture 
and tradition. For its part, the Russian legal culture and legal tradition were 
under the lasting influence of Cerman positivism, embodied in the concept of 
Rl'thfsstaat, which became "pravo11oic,gosudarstvo" (or legals/ale), and was adjusted to 
Russian political developments during various historical periods. In Soviet times, 
this spawned the notion of the /J/i11c1/Jle of socialist (sovie!) fl(i!,ali!y, which became the 
backbone of the Soviet political and legal system and which dominated Soviet 
legal thought for many decades. It mutated into derivatives as the principle of 

S11premacy q
f 

a laJIJ (in Ukrainian: verkhovenstvo zakomt; in Russian: verkhovemtvo 
zakona) where "a law" (zakon) meant simply an ordinary statute. 

It is well known that the concept of verkhovenstvo zakona, alongside 
the concept of socialist (ro11iet) li1g{/li!J, were developed by Stalin's Prosecutor 
Ceneral, Andrei vyshymky, in the 1930s as an outcome of his own "theory 
of state and law", according to which "law draws its force, and obtains its 
content, from the state."'' Vyshynsky's concept of soci(l/isl (rovie!) !ega!i!J was 
officially approved by Stalin as the equivalent to I _;:11i11ist l1g{l/ity.7 The legal 
term "verkhovenstvo zakona", as it was always used in the Russian, Ukrainian or 
Belorussian languages would mean in English "the supremacy of an ordinary 

6 Vyshynsky Andrei. The La1v ef the Soviet S fate. Translated from Russian by Hugh W Babb; 
Introduction by John N. l lazard. - New York: Macmillan, 1954. - P 5. 
1 See Strogovich M.S. Socirilisl !1,grilil)\ li:gal order and applicatio11 of the .\'m'ict /,111• (For the univer­
sities of 1vla1xism-Le11i11ism). - Moscow: i\lysl, 1966. - S. 17-22. (.\'otsia/istichcskaya zako1111ost, 
/mm,po1iadok i p1i!1le11ie111j•c so1·ctskrir,o /mm,: d!ia llniversitetov 111arksizmr1-lmi11iz/l/") [in Russian]. 
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statute". Even at the end of the Soviet Union, the Communist party 
the leadership of 1vfikhail Gorbachev continued to accommodate (in 
the concept of sotsialisticheskoie pravovoie gosudarstvo (Socialist Rechtsstaa� 
official doctrine to be used as a new basis for the "radical strength 
of socialist legality" within the framework of the perestroika process.a By 
interpretation, this type of language constitutes a solid obstacle to m� �: 
the Rule of La1v effective or operative in any relevant country. 

At the time of the adoption of the Ukrainian Constitution in 
we did not understand the origins of the notion of "the Rule of L 
or its genuine meaning. Most jurists at that time did not possess a 
understanding of the substantive meaning of "the Rule of Law", or 
was meant by the "the principles of the Rule of I ,aw" that were so "" 
reflected in the text of the Constitution". The term, the "highest legal for 
of the Constitution, was, in fact, generally understood by Ukrainian juri 
as representing the top of a hierarchical order within the national syst� 
of legal norms, rather than exceptional principles that govern such nor 
Indeed, the political and legal elites had great difficulty in understan 
how the principle of separation of powers relates to the notion of "the 
of Law" and why the "direct application of human rights" should be 
as an element of "the principle" of the Rule of Law. 

We certainly did not appreciate the broad definition of the 
of Law worked out in 1 959 by the International Commission of 
expressing the Rule of Law as a value that belongs to a common he,itage 
constitutes a common principle for European nations: 

"[t} he principles, instittttions and procedttres, not alivcrys identical, but broad/y 
similar, 1vhich the e:xpetience and traditions of lanyers in different counhies 
of the 1vorld, ofim hmit{Z themselves varying}!olitical stmct11res and economic 
backgrounr!r, hm1e shmJJII to be important to /m1tcd the individual from 
arbitrary gover1111m1! and to enable him to e'!}oy the d<gnity o/ 11Je11. ,JJ 

The Parliamentary Assembly of the Council of Europe was suJ:t1c1enLtlV: 
concerned by this disconnection in understanding that it passed a rP,:nnm,,n 

(initiated by this author) proclaiming that "certain traditions of the to tali tar" 

8 See Pe30AJ-OUHll XIX BcecoI03HOH KOH<:pepeHUHH KIT CC: 0 AeMoKpanDaumr co 
KOfO o6ruecTBa H pecpopMe IIOAf!TH"IeCKOH CHCTeMbI. Ko.1v1.MyHt1CtJJ. - 1 988. - .N2 10. -
[Resolutions of XIX All-Union CPSU Conference: On democratization of Soviet so 
and the reform of the political system. CotJ11111111ist, ' 1 988, No. 1 0. - P.68 (in Russian)], 
9 The Rule of Law in a Free Society: a report on the Internat ional Congress of Ju · 
New Delhi, India. January 5- l 0, I 959 / prepared by Norman S. fvfarsh; with a forew 
by Jean-Flavien LaliV<.:. - Ccneva: Tnternational Commission of Jurists, 1959, p. 197. 
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states [were] still present in theory and practice" in most of the post-Soviet 
states. In particular, "the Rule of Law" was s till perceived as the "supremacy 
of the rules", or "written rules" set up in statutes (verkhovenstvo zakona) . 10  The 
Assembly's report on this matter confirmed that in the states impacted by the 
Soviet Union "much of the legal-positivist tradition of the Soviet era is still 
prevailing." 1 1  Consequently, in its resolution, the Assembly drew attention to 
the fact that understanding the "Rule of Law" as the "supremacy of statute 
laws" (in Russian - "verkhovenstvo zakona") is a formalistic interpretation of 
this notion and "runs contrary to the essence" of the Rule of Law. 1 2  

The resolution demonstrated that the debate on this issue was not 
merely of a theoretical or academic nature. It had profound political and 
constitutional significance, since an interpretation of the Rttle of La1v that 
fosters the notion of the rule by law based on positivist legal thinking can 
easily be abused to create very favourable conditions for a11tocratic mle. Indeed, 
Soviet-era legal thinking and methddology constituted a serious obstacle to 
the development of Ukraine's legal system on the basis of the Rule of Law. 

III. Institutional transformations required by the Rule of Law 

After the adoption of Ukraine's new democratic Constitution in 1996, the 
Venice Commission became actively involved in shaping the process of 
Ukraine's constitutional reform. Ukraine's continuous cooperation with the 
Venice Commission in the field of constitutional development is explained by 
the fact that the 1 996 Constitution contained a number of serious inadequacies, 
born out of political compromise. At the time of its adoption, an alliance 
of communists, post-communist socialists and former Soviet 11omenklattrra 
constituted a supermajority in the Verkhovna Rada. J\ccordingly, although the 
principles of the Rule of Law were reflected in the text of the Constitution, 
several provisions of Ukraine's fundamental law emanating from Ukraine's 
Terms of Accession that unfortunately remained "unsatisfactory from a legal 
point of view" 1 3 and not yet achieving European standards of the Rule of 
Law, the most important of which involved 1) the Public Prosecutor's Office 
(PP()); 2) the Judiciary, and 3) the Constitutional Court. 

'0 Sec The principle of the Ruk of l .aw. lvfotion for a reso/11!1011 presented by Mr Holovaty 
and others. Doc 10 180. 6 J\1ay 2004. 
11 See The principle of the ltule of I .aw. Report. Committee on I .egal i\ ffairs and Human 
Rights. Rapporteur: l\fr Erik Jurgens, Netherlands, Socialist Group. Doc 134 3, 6 ]11/y 200 7. 1 2 See: The principle of the Rule of Law: Resolution 1 594(2007). Text adopted by the 
Standing Committee, acting on behalf of the Assembly, on 23 November 2007 (para .4). 1 3 Venice Commission, CDL-INF(l 997)002, Opinion on the Constitution of Ukraine, p. 13. 
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1. Public Prosecutor's Office (PPO) 
Of all the institutions of state in Ukraine, none has proven harder to refo 
than the so-called Public Prosecutor's Office, or Prokuratura (I will use 
term ''prokuraturd ' or "procuracy" throughout, as the term "prosecuto 
does not begin to convey to the western-trained mind the vast 
of supervision, control, and outright repression vested in this 
institution) . 

The "prokuraturd' system in the Soviet period has been ��0�,,u,cu , 
the Venice Commission as follows: 

The prosecution on criminal cases in cout1 represented on/y one aspect qf 
proC11racys J1Jork, matched in significance throughout much Soviet history ry a 
.mperz!isory fundions. In ifs m11shel!, the procuracy hore 
the l�gality of p11hh'c administration. Through the /!OJIJer of u1haf ivas kn011·n 
"general supervision ': it became the duty of the procuracy to monitor 
of laJVs and instructions !y loiver levels q/ government; to investigate 
hy any governmental hody or official (and issue protests); and to receive 
complaints from cith:.ens about such actions. In additio!I, the prom racy -'"'·'",.,,'""' 
the 1vork c!f the police and prisons and pre-trial phase of cnminal cases, and, 
partimlar, 111aki11g decisiom on s11ch m1cial matters aspre-trial detention, search and 
seizure, and emJe.rdroppin,_g. Fi11al!J, the pmcuracy JJJas expected to e:x:erdre scmtit!) 
over the legality of cout1 proceedings. Supervision of tiials gave the proc11rators 
various levels rf the hierarchy the right to revieiv the legality of any verdict, senten 
or decirion that already gom into eflec! ( afier cas.ratio!I revieJV) and, through a protes 
to initiate_yet another revien' ry a court. Evm more tr011bli1;g, the duty to Sllj!ervise tl 
legality of trials meant that an assistant procurator, 1vho 111as conducting a prosect1tio 

in cri111inal case, had rm added responsibility o/ monitoring the conduct of the j11d 
aJ1d 111aki1;gprotests. "fhir /!O}l)/Jl'placed the procurator i11 the couttroom above ho 
the defence co11mel and the judge, in theory zf not also in practice. 1 4  

Thus, the wide scope of the prokuraturds authority as an effectivel 
separate, and unaccountable branch of power, outride of the criminal justic · 
system, was an obvious affront to notions of democratic accountability, justic 
and governance. As this was incompatible with European standards and Counc· 
of Europe values, as part of its Terms of Accession to the Council of Europ 
Ukraine committed to transforming this institution into a body compliant wi 

- -- �- -- -- - ---------------------
1 4 Solomon and Foglesong, '} he Procumcy a/Id the Co11rtr i11 RJ1J.ria: /I Nm• Re/d!ionshij>? In Eas 
European Constinitional Review, Vol 9 No 4 Fall 2000; quoted in Venice Commission 
CDL-AD (2005)0 1 4, (Prosecutor's Office) of the Russian Federation, point. 5 .  
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Council of Europe standards. 15 Having regard to the strong tradition of the 
prokuratura system in Ukraine, the Venice Commission deemed it "indispensable 
to explicitly provide for limitations in the text of the Constitution itself." 1 6  

But old habits die hard and the Commission was less than impressed 
to find that the 1996 Constitution retained the supervision powers of the 
procuracy in point 9 of the document's Transitional Provisions: 17 

Article 9. The procurary continues to exercise, in accordance with the laws in 
farce, the function of supervision over the observance and application of laivs 
and the function of preliminary investigation, until the laws relating the activiry 
of state bodies in regard to the control over the observance of la1vs are put into 

farce, and until the �stem of pre-trial investigation is farmed and the laivs 
regulating its operation are put into effect. 
Stating that this provision propagated "a Soviet-style 'prokuratura"', 18  

the Commission provoked the authorities to try to limit the scope of the 
pro curacy's powers through a subsequent amendment to the 1996 Constitution 
bestowing upon it the powers of 'supervision of the observance of human and citizens ' 
tights and freedoms and the fulfilment of laws l?J! bodies of executive power and l?J! bodies 
of local se!f-government'. The Venice Commission expressed its concern with this 
interpretation of European values, stating that "the extension of the power 
of the Prosecutor can be considered a step bach'Ward not in line with the 
historical traditions of the procuracy in a state subject to the Rule of Law. In 
a state like Ukraine < . . . > it is of paramount importance that the institution 
that supervises compliance with the Rule of Law is non-political." 1 9  

This tension between the authorities and the Commission came 
to a head regarding a whole slew of constitutional issues, including the 
prokuratura, during the political crisis of the so-called Orange R.evolution that 
arose after the presidential elections in 2004. It reflected to a great degree 
the difficult democratic transformation underway in Ukrainian politics and 
society as a whole, as Ukrainians sought to shed their Soviet heritage. By 
2004, while the democratic forces were in the ascendancy, the post-Soviet 

1 5 Venice Commission, CDL-AD(201 3)025, Opinion on the Draft law on the Public 
Prosecutor's Office of Ukraine, para. 27. 
1 6 Venice Commission, CDL-AD(2006)029, Opinion on the Draftlaw of Ukraine amending 
the Constitutional provisions on the Procuracy, para. 26. 
1 7  Venice Commission, CDL-INF(1997)002, Opinion on the Constitution of Ukraine, p. 8. 
1 8  Venice Commission, CDL-AD(2004)038, Opinion on the Draft Law amending the Law 
of Ukraine on the Office of the Public Prosecutor, para. 8 ;  CDL-AD(2006)029, Opinion on 
the Draft Law of Ukraine amending the Constitutional provisions on the Procuracy, para. 4. 
1 9 Venice Commission, CDL-AD(2003)019, Opinion on the three Draft Laws proposing 
amendments to the Constitution of Ukraine, paras. 44, 73. 
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nomenklatura elites responded by trying to tighten their grip on power, 
addition to attempting to steal the presidential election, in a last-ditch 
to shore up their position, on 8 December 2004 the nomenklatura 
pushed through an amendment to the Constitution (Article 121) in orclef' 
to restore the function of a Soviet-type of Pmkurat11ra. The amendment essentially conferring a fifth function on the procuracy: 

'to supervfre the observance of hwnan and citizens ' r{ghts and.freedoms, and 
the obsen1a11ce [o[! of !aJ11s on these mat/en by bodies of stale po1ve1; local self 
,govem111e11!.i� their of!icia!r a11dfi1mtio11mies '. 
The Venice Commission rejected this innovation as well,2t' but to no 

avail: the amendment was adopted despite "the s trongly-expressed opinion of 
the Commission""' against it. Regardless, the Venice Commission remained 
adamant in rccornmcncling to the Ukrainian authorities to bring "the role 
and functions of the public prosecutor's office into line with the European 
democratic s tandards""" and to make clear that "the prosecutor's office is 
not a separate (fourth) pillar of state power, as was the case previously in 
the Soviet system", thereby diminishing "the risk of returning to the system 
of Prok11rat111,1. ""' Civen the specific circumstances of Ukraine, the Venice 
Commission welcomed "the option in favour of an independent prosecution 
service in the framework of judicial power.":'4 In order "to break with th<.: 

Soviet model of Prok11ml!m/',"' the Commission advised the administration 
"to limit the role of procuracy to criminal prnsecution."21' The Commission 
has maintained this consistent positim to this day. 

Pollowing the Orange Revolution, the democratic forces lead by 
President Victor Yushchenko tried to remove the entire separate Chapter on 
the procuracy from the Constitu6on. These draft changes were supported 
by the Venice Commission, which found them to be "in accordance with 
the huropean guidelines on th<.:'. roll'. of prosecutor's office and in line with 
Ukraine's commitments to the Council of Europe."27 

20 Venice Commission, CDL-i\D(2006)029, ( )pinion on ! he Drafl I .aw of Ukraine 
amending the C:onsl i lntional prrwisions on the Procuracy, para. 8. 
" I hirlem, para. <). 
22 Venice Commission, C:DL-i\D(2005)0 1 5, ( )pinion on the aml'.ndmcnts to thl'. Consti­
tution of Ukraine, paras 35-42. 
23 Venice Commission, CDL-J\D(2006)029, Opinion on the Draft I.aw of Ukraine· 
amending the C:onsl itutional provisions on the Procurac\", para. 9. 
24 lhirlc111, para. 1 2. 
25 lhidcm, para. 1 9. 
'" lhirlr111, para. 24. 
27 Venice Commission, ( :DL-i\D(2008)0 1 5, ( )pinion on the Drafr Constilntion of Ukraine, 
para. 76. 
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But the unreconstructed nomenklatura-dominated parliament foiled 
these attempts and the pendulum svnmg back to the revanchists during the 
presidency of Victor Yanukovych. The Venice Commission's stated fears 
about the scope and possible abuse of constitutional provisions regarding 
the procuracy in Article 121 proved to be well-founded. Determined to 
impose a Russia-style authoritarian regime on Ukraine's people, President 
Yanukovych used this provision to prepare a Draft Law on the Public 
Prosecutor's Office that would actually expand the prokuratura's powers as a 
repressive tool of the state. 

The Venice Commission did not mince words in its evaluation of the 
draft legislation. Concluding that the draft law essentially cemented the 
model of the Soviet Prok11ratura, the Commission complained that "none of 
the major criticism made by the Venice Commission in its earlier opinions 
of 200 1 ,  2004 or 2006 have been taken on board in this new draft."28 The 
Venice Commission felt the draft law essentially created "a type of fourth 
power,"2'1 and was "an attempt to preserve the status quo and put an end 
to reform efforts undertaken on the basis of the 1996 Constitution of 
Ukraine."30 

The Commission then revisited the core of the issue - the procuracy's 
constitutionally-mandated "supervision function" - that effectively anchored 
the procuracy to the old system, "where the prosecutor's wide role is derived 
from the weakness of other institutions in the protection of human rights."31 

Summarizing its decade-long struggle to apply European standards to the 
institution of the procuracy, the Commission decried the widening scope 
for abuse and the threat of the erosion of democratic values, along with its 
possible use as a repressive instrument of power: 

the retention of the general supervision po1ver has - despite its supposed!J 
transitional nature - been a repeated source of concern not on!J because it is 
buttressed f:y 1vide po1vers far public prosecutors to summon persons to appear 
before them, to enter any premises in the /)//blic andprivatc sectors and to order 
adion to be takm to comp!J 1vith the laJV < . . .  >. · I he .�eneral supetn:riun 
function and its accompa11Jing poJVers thus give the Public Prosecutor's Office 

28 Venice Commission, CDL-AD(2009)048, Opinion on the Draft Law of Ukraine on 
the Office of the Public Prosecutor, para. 7. 
29 Ibidem para. 19. 
30 IbidetJI para. 28. 
31  Venice Commission, CDL-AD(201 2)019, Opinion on the Draft Law on the Public 
Prosecutor's Office of Ukraine, para. 11 ; CDL-AD(201 3)025,Joint Opinion on the Draft 
Law on 1 he Public Prosecutor's Office of Ukraine, para. 22. 
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an extensive ability both to intrude into the functioning of the executive 
and to inteifere 1vith the interests and activities of private individuals and 
organisations. This capacity is compounded l?J the entitlement of the Prosemtor 
General and other public prosecutors to participate in the proceedings of the 
Verkhovna lv1da, boards of ministries, central executive a,gencies, local councils 
and other administrative bodies < . . .  >. These j>oJJJers and nghts individ11al!y 
and cumula!ively run cotmter to the appropriate separalion of pol/Jers in a 
democracy, as 1vell as posing threat to rights and freedoms that are supposed!J 
sefeguarded l?J the Constitution. 32 

Harking back to Ukraine's Terms of Accession, the Venice L-onuru�:sic,nJI 
called for "a comprehensive reform in line with the country's cumrrutm<�ht"ii 
to the Council of Europe," essentially demanding that the procuracy 
completely reconfigured.33 

While the Commission's persistent complaints regarding the need to 
limit the power of the prosecutor's office fell on deaf ears in the executive 
branch, the efforts of the Venice Commission had begun to influence the 
judiciary. The Venice Commission's position on this issue, among others; . 
was implemented through the Constitutional Court of Ukraine's decision 
of 30 September 201 0. 34 While less than satisfactory as a final resolution}<; 
to the issue of the broad supervisory powers of the Prokurahtra, it wasd 
an important interim step; i t  set the foundation for the constitutional?si 
reforms regarding the judiciary and law enforcement bodies that followea':/t 

the Revolution of Dignity in 2016. Work remains to be done - the Venice 
Commission's concerns regarding parliament's ability to remove a Procurator 
General through a vote of non- confidence and the right of the procuracy to 
represent "the people's interests" in any court proceedings have not yet been 
implemented. However, while amendments that the Venice 
positively accessed to establish a new system of prosecution as part of 
judiciary35 have not yet been adopted, the trend of reforms in this area 
cause for optimism. 

32 Venice Commission, CDl .-/\1)(201 3)025,Joint Opinion on the Draft Law on the Public 
Prosecutor's Office of Ukraine, para. 25. 
33 Venice Commission, CDL-!\D(2009)048, Opinion on the Draft Law of Ukraine on 
the Office of the Public Prosecutor, para. 30. 
34 CCU Judgment No. 2-pn/2010. 30 September 2010 (Case No. 1 -45/2010) .  
35 Venice Commission, CDL-AD(2015)026, Opinion on the amendments to 
Constitution of Ukraine regarding the Judiciary as proposed by the Working 
of the Constitutional Commission in July 2015, para. 39. 
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2. The Judiciary 
Perhaps the most difficult institutional transformation to implement in any 
transitional democracy is judicial reform. That is because the stakes arc so 
high once the judiciary has been suborned by the executive, the latter 
acguires a virtual unaccountable monopoly on state power. The impulse of 
the executive branch of government to control the independence of the 
judiciary is not just the legacy of a totalfrarian dictatorship these tensions 
unfortunately often manifest themselves in some developed democracies as 
well. The situation is that much more complicated when trying to shed the 
legacy of a traditionally subordinated judiciary to one that functions as an 
independent branch of state power. 

The Venice Commission was highly engaged in the crucial efforts to 
create a truly independent judicial branch of power. ln numerous opinions 
the Commission consistently higbljghted that the judiciary "is of the highest 
importance for the establishment and consolidation of the Rule of Law in 
Ukraine" 1<· and that "the guiding principles of the Ruic of ] "aw rcc1uire the 
guarantee of an independent judicial system."17 Until (and even after) the 
constitutional reforms of 20 16, thl'. Commission found itself in perpetual 
tension, even conflict, with succl'.ssive Ukrainian administrations over 
respect for the independence of ll kraine's courts, whether it involved the: 
a. interference of political institutjons in establishing the court structure, 

appointment and dismissal of judges; 
b. initial appointment of a judgl'. and probationary period; 
c. dismissal of a judge for a "breach of oath"; 
d. role of the High Council of Justice; 
c. lifting of a judgl'.'s immunity by parliament and the scope of immunity; 
f. 

g. 

organization of courts; 
judicial budget; and 

h. corruption in tl1l'. j udiciary. 
Of these, we will focus our attention on political interference, the 

role of thl'. High Council of Justice, the organization of the courts, and 
corruption in the judiciary. 

The genesis of many of these disputes was nut merely ideological or 
transactjonal; they emanated from the idiosyncratic compromises and (mis) 

1
'' Venice Commission, CDL- lNl-"(2000)005, Opinion on the Draft Law of Ukrninl'. on 

the .Judicial svstern, p. 2 .  
17  Venice Commission, CDL-i\D(20 l 0)00_'.\,.Joint ( )pinion on the Draft l .awon the judicial 
wstcrn and the status of judges of Ukraine, para. 7. 
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understandings of the role of judges in a society governed by the 
Law that found their way into the text of the 1996 Constitution 
the Venice Commission noted, "the most serious problems rr.n r��.- , 

independence of the judiciary in Ukraine lie in the constitutional 
< . . .  >. To achieve an effective justice reform that satisfies 
standards in Ukraine, constitutional amendments are necessary 
The constitutional reforms enacted in 2016 following the 
Dignity resolved many of these issues, due in large part to the 
Commission acting throughout as the protective guardian of the 
judicial reform process, guiding it to a stable maturity. 

At the heart of the tensions was the issue of the 
of political institutions in establishing the court structure, 
appointment and dismissal of judges. The 1996 Constitution provided 
that the courts sboulcl be established by the President according to the la\v 
(Article 1 06.23), leading the Venice Commission to criticize the constitutional 
framework granting the President discretionary powers regarding the 
selection and appointment of judges, as well as the power to remove and, 
dismiss a judge.40 The Commission pointed out that as long as these powers 
remained in the Constitution, the potential for politicization would always '/ 
be present.41 It took the position that the power of the President to establish''. 
and liquidate courts should be removed from the Constitution and that "this,i 
should be considered as a legislative matter."42 The Commission pointed ou{f 
that courts must be established "by law", which meant that the decisions 
should be made by the f/e1khovna Rada, not by the Executive.43 

38 Venice Commission, CDL- i\D(201 1)033, Joint opinion on the Draft Law amending, . 
the Law on the Judiciary and the status of judges and other legislative acts of Ukraine,::;',$ 
para. 79; see also CDL-AD(2015)026, Opinion on the amendments to the Constitution of;);,� 
Ukraine regarding the Judiciary as proposed by the Working Group of the Constitutional;:� 
Commission in July 2015, para. 6. i;i'l/i 
39 Venice Commission, CDL-AD (2015)007, Human Rights and Rule of Law (DGI)J� 
of the Council of Europe on the Law on judicial system and the status of judges and,j)\jj 
amendments to the Law on the High Council of Justice of Ukraine, para. 58 .  '' 
40 Venice Commission, CD I .-1\D(201 0)003,Joint 0pinion on the Draft Law on the Judicial 
System and the Sta tus of Judges of Ukraine, para. 61. 
41  Venice Commission, CDL-J\D(201 1)033, Joint opinion on the Draft Law amending the 
law on the judiciary and the status of judges and other legislative acts of Ukraine, para. 61. 
42 Venice Commission, C:DL-i\D(201 5)007, Human Right s  and Rule of Law (DGI) of the 
Council of Europe on the l ,aw on judicial system and the status of judges and amendments 
to the Law on the 1-ligh Council of Justice of Ukraine, paras. 58, 92. 
Ibidem, para. 92. 

43 Venice Commission, CDL-AD(201 5)026, Opinion on the amendments to the 
stitution of Ukraine regarding the Judiciary as proposed by the Working Group of 
Constitutional Commission in July 2015, para. 1 8; CDL-AD(2013)014, Opinion on 



THE DECISIVE CONTIUBUTION OF THE VENICE COMMISSION IN UKRAINE 351 

However, the Venice Commission had no objection to the pro 
Jorma appointment of judges by the president as Head of State, "when 
the latter is bound by a proposal of the judicial council and acts in a 
'ceremonial' way, only formalizing the decision taken by the judicial 
council in substance."44 The idea was that the President only ratifies a 
decision of the judicial council and his decision therefore has the effect 
of a "notary".45 

The Venice Commission similarly weighed in on constitutional 
powers to appoint judges. Articles 85 (27) and 1 28 of the 1 996 
Constitution provided that the Verkhovna Rada (Parliament) had the 
power to make lifetime appointments of judges. The Venice Commission 
criticized these provisions many times,46 considering them to unduly 
politicize appointments.'1 7  Instead, the Commission recommended that 
"the preparation of candidacies, should be entirely in the hands of an 
independent body" and that these "competences should be attributed to 
a High Council of Justice composed of a majority of judgcs."48 

Similar concerns were expressed regarding the Verkho/lt/a Kada's power 
to lift a judge's immunity pursuant to Article 126 of the 1996 Constitution: 
"it is not appropriate that the parliament should have any role of lifting a judge's 
immunity" since "this involves a political body in a decision concerning the 
status of judges and their immunities."49 Consequently, "the competence to 

Draft Law on the amendmenls lo 1 hc Constitution, Strengthening the Independence of 
Judges and on the Changes to the Constitution proposed by the Constitutional Assembly 
of Ukraine, para. 14; CDT ,-i\D(20 I 0)026, Joint opinion on the Law on the Judicial system 
and the status of judges of Ukraine, para. 16. 
44 Venice Commission, CDL- 1\D(20 1 3)034, Opinion on proposals amending the Draft 
Law on the amendments to the Constitution to strengthen the independence of judges 
of Ukraine, para. 16. 
45  Venice Commission, CDL-AD(2010)003,Joint Opinion on the Draft Law on the judicial 
system and the status of judges of Ukraine, para. 38 .  
46 Venice Commission, CDL-AD(2010)003,Joint Opinion on the Draft Law on the judicial 
system and the status of judges of Ukraine, para. 64; see also CDL-AD(2015)007, Human 
Rights and Rule of Law (DGI) of the Council of Europe on the Law on judicial system 
and the status of judges and amendments to the Law on the I ligh Council of Justice of 
Ukraine, para. 47. 
47 Venice Commission, CDL-AD(2007)003, Opinion on the Draft Law on the Judiciary 
and on the Draft Law on the status of judges of Ukraine, para. 23; CDl .-AD(2010)003, 
Joint Opinion on the Draft loaw on the judicial system and the Status of Judges of Ukraine, 
para. 45; CDL-AD(2010)026, Draft Joint opinion on the law on the judicial system and 
the status of judges of Ukraine, para. 64. 
48 Venice Commission, CDL-AD(2007)003, Opinion on the Draft Law on the Judiciary 
and on the Draft Law on the status of judges of Ukraine, paras. 23, 29; see also: CDL­
AD(2009)024, Opinion on the Draft Law of Ukraine Amending the Constitution, para. 87. 
49 Venice Commission, CDL-AD(2009)024, Opinion on the Draft Law of Ukraine amending 
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lift judges' immunity should not belong to a political body like the 
Rada",50 and that immunity should not be lifted by Parliament, but 
the High Council of Justice as part of its constitutional mandate.51 

The Venice Commission was as strongly critical with regard 
provision of Article 1 26(5) of the Constitution, which allowed the msnu:ssal 
of a judge for a "breach of oath."52 As the Commission also pointed 
the language of the judicial oath provides for "indiscriminate 
of judges or removal from office by those who oppose the decisions 
judges."53 

The constitutional reforms of 2016 were ushered in based on a 
presidential draft law to amend the Constitution, which provided that judges 
will no longer be elected by the Verkhuvna RadC1, but will be appointed by 
President upon the submission of the High Council of Justice, on the 
of an open and competitive process. 

the Constitution presented by the President of Ukraine, para. 84; CDL-J\[)(2007)003, Opinion 
on the Draft Law on the Judiciary and on the Draft Law on the status of judges of Ukraine 
para. 12; CDL-AD(2013)034, Opinion on the Draft Law on the Judiciary and on the Dra&);! 
Law on the status of judges of Ukraine, para . 25; CDL-AD(201 5)007, Human Rights and <.! 
Ruic of I .aw (DC I) of the Council of Europe on the T .aw on judicial system and the Status 
of Judges and a111cndrnents to the Law on the High Council of Justjcc of Ukraine, para. 58. 
50 Venice Commission, CDI .-1\ D(201 5)007,Joint opinion by the Veruce Commjssion 
the Directorate of Human Rights of the Directorate General of Human llights and 
Rule of Law on the Law on the Judiciary and the Status of Judges and amendments 
the Law on the High Council of .Justice of Ukraine, para. 58 .  
5 1  Venice Com111ission, CDL-i\D(201 0)00.1,.Joint Opinion on the Draft Law on the JudiciaL. , System and the Status of Judges of Ukraine, para. 27; CDL-AD(201 0)026, Draft Join�:(�i opinion on the law on the judicial system and the status of judges of Ukraine, para. 130(5));&fl 
CDI .-AD(201 3)0.14, Opinion on proposals amending the Draft Law on the amendment:, ·• 
to tl1 e Constitution 10 strengthen the independence or .Judges or Ukraine, paras. 25, 57. 
52 V enice Commission, CD l"-J\1)(2009)024, para . 90 ;.Join t opiruon on the Law amending 
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.i certain legislative acts of Ukraine in relation to the prevention of abuse of tl1e right to�il 

appeal . CDL-AD (2010)029, Joint opinion on the law amending certain legislative acts;,;1.&i:1 
of Ukraine in relation to the prevention of abuse of  the right to appeal by the Venice 
Commission and the Direclorate of Co-operation within the Directorate General of 
Human llights and Legal Affairs of the Council of Europe, para. 43; CDL-AD(201 
para. 63; Opiruon on the Draft Law on the amendments to the Constitution, 
erung tl1e independence of judges. CDI .- 1\D(201 3)0 1 4, Opiruon on the Drafr Law 
the amendments 10 the Constitution, S treng1herung the Independence of Judges and on 
the changes to the Constitution proposed by the Constitutional i\ssembly of 
para. 24;  CDL-AD (201 3)034, para . 54;  CDL-AD(201 5)007, Joint opiruon by the 
Commjssion and the Directorate of Human llights of the Directorate General of 
llights and the Rule of Law on the Law on the Judiciary and 1he Status of  Judges 
amendments to I he Law on the 1-Jigh Council of Justice of Ukraine, paras. 5 1 ,  52. 
53 Venice Commjssion, CDL-AD(2011)033, Joint opiruon on the Draft Law .. w,ccu,cuu1, 
law on the judiciary and the status of judges and other legislative acts of Ukraine, para. 
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These changes received the full support of the Venice Commission 
as "it marked the end of the power of the Verkhovna &ida to influence 
the judiciary, which represented a threat to the independence of the 
judges and of the judiciary as such" and where the President was given "a 
ceremonial role" in appointing candidates submitted by the High Council 
of Justice, whose proposals assumed to be binding on the President. 54 

The Venice Commission also welcomed other amendments that followed 
its recommendations, including removing the power of the President to 
dismiss judges and the authority of the parliament to lift judicial immunity, 
which were conferred on the High Council of Justice,55 and removing the 
'breach of oath' offence56 from the Constitution.57 

In this context, perhaps the most institutionally significant contribution 
the Venice Commission made to the development of the Rule of Law 
in Ukraine's judicial system involved the constitutional empowerment 
of the High Council of Justice. From the outset, controversy around 
the independence of this instjtution had been the subject of the Venice 
Commission's particular opprobrium. The Commission found it very 
unsatisfactory that Article 1 31 of the 1996 Constitution provided for a 
High Council of Justice that played no role in the procedure of establishing 
courts and that was composed of poli tically appointed representation in 
which judges constituted a minority.58 The Commission recommended a 
constitutional amendment to ensure that the Council had the powers to act 
as the "guarantor of the independence of courts and judges," given that "the 
main task of the Council is to safeguard the independence of the third power 
and individual judges."59 Changing the composition of the High Council of 
Justice to provide for a membership made up of a majority of j udges elected 

,., Venice ( :ornrnission, CDL-AD(20 1 5)027, Opinion on the proposed amendments to 
the constitution of Ukraine regarding the Judiciary, paras. 1 4, 26. 
55 Ibidem, para. 15 . 
56 Venice Commission, CDL-AD(201 5)026, Opinion on the amendments to the Con­
stitution of Ukraine regarding the .Judiciary as proposed by the Working Group of the 
Constitutional Commission in July 201 5 , para. 24. 
57 Venice Commission, CDL-AD(201 5)007,Joint opinion by the Venice Commission and 
the Directorate of Human Rights of the Directorate General of Human Rights and the 
Rule of Law on the Law on the Judiciary and the Status of Judges and amendments to 
the Law on the High Council of Justice of Ukraine, para. 52. 
" Venice Commission, CDl , AD(201 0)003, Joint Opinion on the Draft I ,aw on the Judicial 
System and the Status of Judges of Ukrainepara. 69; CDL-AD(2007)003, Opinion on the Draft 
Law on the Judiciary and on the Draft Law on the status of judges of Ukraine, para. 43. 
" Venice Commission, CDL-AD(2008)015, Opinion on the Draft Constitution of Ukraine 
(prepared hy a Working Croup headed by Nlr V.lvl . Shapoval, para. 73. 
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by their peers60 and exercising control over judicial training61 would en� 
that the administration of the judiciary would "be carried out by the juditi 
itself or by an independent authority with substantial representation of 
judiciary, at least where there is no other established tradition of handling; 
administration effectively and without influencing the judicial function'.''62 

The Venice Commission was very pleased to see that virtually all 
its recommendations regarding the High Judicial Council made their >, 
into the 2016 constitutional reforms, including the composition of 
HCJ where more than half of its members were proposed to be judgef; 
decisions regarding a judge's career (promotions, transfers, dismissals) we 

allocated to the High Council of Justice and not to political institutions; 
judges would no longer be elected by the Verkhovna Rada, but appointed 
by the President upon the submission of the High Council of Justice;04 
and that the HCJ would have authority over botb judges and prosecutors 
(assuming that the prosecution would be subsumed into the judiciary) .65 

Although the Venice Commission's advice that "the members of 
HCJ chosen by the parliament should be elected by a qualified u1a. , u1. 1 ,v. 

would favour candidates with cross-party support ( or by other ""-'--"'"u,�u•� 

enabling the opposition to participate in the choice)"66 and extension of 
the HCJ's authority over the procuracy were not incorporated into the final 

60 Venice Commission, CD L-i\ D(201 0)026, Draft Joint opinion on the law on the judicial 
system and the status of judges of Ukraine, para. 1 30(3); CDL-;\[)(201 5)007, Human 
Rights and Rule of Law (DC;T) of the Council of Europe on the Law on judicial system · 
and the Status of Judges and amendments to the Law on the I ligh Council of Justice of 
Ukraine, paras. 83, 'J2. 
61  Venice Commission, CDL-AD(2007)003, Opinion on the Draft Law on the Judiciary 
and on the Draft Law on the status of judges of Ukraine, para. 66; CDL-AD (2010)003, 
Joint Opinion on the Draft Law on the Judicial System and the Status of Judges of Ukraine 
by the Venice Commission and the Directorate of Co-operation within the Directorate 
General of Human Rights and Legal Affairs of the Council of Europe, para. 1 03 .  
62 Venice Commission, CDL-AD (2010)003, Joint Opinion on the Draft Law on the 
Judicial System and the Status of Judges of Ukraine by the Venice Commission and the 
Directorate of Co-operation within the Directorate General of 1-luman Rights and Legal 
Affairs of the Council of l •:urope, para. 78 .  
63 Venice Commission, C:DL-/\])(201 5)027, Opinion on the proposed amendments to 
the constitution of Ukraine regarding the Judiciary, para. 1 6 ; CDI ,-i\D(201 5)026, Opinion 
on the amendments to the Constitution of Ukraine regarding the .Judiciary as proposed 
by the Working Group of the Constitutional Commission in July 2015,  para. 28. 
64 Venice Commission, CDL-i\D(201 5)026, Opinion on the amendments to the 
Constitution of Ukraine regarding the Judiciary as proposed by the Working Group 
of the Constitutional Commission in July 201 5 ,  para. 26 .  
6 5  Ibidem, para. 33. 
66 Ibidem, para. 3 7. 
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amendments, what was accomplished marked a major leap forward for 
judicial independence in Ukraine according to European standards. 

Reorganization of courts was fundamentally an issue of access to 
and efficiency of justice, but also impacted on corruption in the court system 
_ it is easier to manipulate and extract rents from an opaque, procedurally 
complex and inefficient court system than from a transparent, efficient and 
accessible one. The 1996 version of the Constitution facilitated the creation 
of a four-instance system of local courts, courts of appeal, high specialized 
courts and the Supreme Court of Ukraine - the establishment and abolition 
of all of which was left to the discretion of the highest executive body, the 
President of the State. 

The Venice Commission was highly critical of these arrangements, 
questioning the need for a four-instance court system67 and proposed 
to merge the levels of the high specialized courts and the Supreme 
Court into one.68 Under this fragmented structure, the Supreme Court 
was unable to influence the practice of the high specialized courts, a 
situation that the Venice Commission found profoundly unsatisfactory.69 

It insisted on the extension of the Supreme Court's jurisdiction so that it 
could exercise "its constitutional status as the highest judicial body in the 
system of courts of general jurisdiction."70 The Commission maintained 
that the competence of the high specialized courts should be read in 
relation to the role of the Supreme Court, which should be "the ultimate 
guarantor of the uniformity of the jurisprudence of all courts."71 The 
Commission held the view that "as long as the Supreme Court does not 
regain its general competence as a cassation court, it still has not fully 

67 Venice Commission, CDL-AD(2010)003, Draft Joint opinion on the law on the judicial 
system and the s tatus of judges of Ukraine, para. 20; CDL-AD(2010)026, Draft Joint opin­
ion on the law on the judicial system and the status of judges of Ukraine, para. 1 5; CDL­
AD(2011)033, para. 8; CDL-AD(2013)014, Opinion on the Draft Law on the amendments 
to the Constitution, Strengthening the Independence of Judges and on the Changes to the 
Constitution proposed by the Constitutional Assembly of Ukraine, para. 45. 
68 Venice Commission, CDL-AD(2010)003, Draft Joint opinion on the law on the judicial 
system and the status of judges of Ukraine, para. 21. 69 Venice Commission, CDL-AD(2013)034, Opinion on proposals amending the Draft 
Law on the amendments to the Constitution to strengthen the independence of judges 
of Ukraine, para. 21. 
70 Venice Commission, CDL-AD(2010)026, Draft Joint opinion on the law on the judicial 
system and the status of judges of Ukraine, para. 1 25 .  
71  Venice Commission, CDL-AD(2011 )033,Joint opinion on the Draft Law amending the 
law on the judiciary and the status of judges and other legislative acts of Ukraine,para.  29. 
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recovered its role."72 The Commission pointed out the need to unify 
system of ordinary courts and strongly recommended abolishing 
high specialized courts and incorporating them into divisions within 

Supreme Court (with the possible exception of the high administtati, 
court) .73 

The reforms to the structure and organization of the Ukrainian courv'� 
system were also designed to facilitate the elimination of corruption in -th 
judiciary by encouraging efficiency of access to justice and applying procedur 
justice. With fewer instances to traverse and more transparent procedural nil 
the notion was that claimants would find improvements to the access an 
efficiency of justice. However, without accountability on the part of the judge 
themselves, these hopes were likely to remain unrealized. Accordingly, the Venice 
Commission also recommended to introduce "the duty of judges to disclose 
their financial situation" that would "prevent financial conflicts of interest and 
protects judges against the reproach that they might have financial interests in 
a case," requiring judges to disclose their possessions, financial circumstances, 
stockholdings, presents, fees and other income, as well as loans.74 Ji To change the court system and to bring the role of the political . ss 
institutions (the President and the Verkhovna Rada) in establishing}! 
and abolishing the courts in compliance with European standards,\� 
the Venice Commission recommended to amend the Constitution, in 

particular, Article 1 25.75 This, too, formed part of the 2016 constitutional 
transformations, leading to the abolishing of the high specialized courts 
and their transformation into divisions within the Supreme Court; 
confirming the Supreme Court as the highest judicial body in the system 
of courts of general jurisdiction, with the role of ultimate guarantor of 

72 Ibidem, para. 33. 
73 Venice Commission, CDL-AD(2015)026, Opinion on the amendments to the 
stitution of Ukraine regarding the Judiciary as proposed by the Working Group of 
Constitutional Commission in July 201 5, para. 1 9. 
74 Venice Commission, CDL-1\D(2007)003, Opinion on the Draft 1 saw on the Judiciar) 
and on the Draft ] ,aw on t he s tatus of judges of Ukraine, para. 75. 
75 Venice Commission, Cl)L-J\D(2007)003, Opinion on the Draft Law on the Judiciar) 
and on the Draft l,aw on the status of judges of Ukraine, para. 1 8 ; CDL-AD(2010)003, 
Joint Opinion on the Draft I ,aw on the judicial system and I he slat us of judges of Ukraine, 
paras. 1 9, 23; CDL-1\D(201 0)026, paras. 1 6, 1 30(1) ; C:DL-AD(20 1 1 )033, 8; CDL­
AD(201 1)033, Joint opinion on the Draft Law amending the law on the 
the status of judges and other legislative acts of Ukraine, para. 20; 
Opinion on the Draft Law on the amendments to the Constitution, ::itr·en:gtll1enmg 
Independence of Judges and on the changes to the Constitution nri,nr,<f'rl 
stitutional Assembly of Ukraine, para. 45. 
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the uniformity of the jurisprudence and practice of all courts; and the 
implementation of a system of electronic financial declarations mandatory 
for all judges, which are vetted and made accessible to the public at large 
on a central registry. 

3. The Constitutional Court 
Because of its paramount role in the judicial hierarchy and the finality of 
its decisions regarding constitutional interpretation, the Constitutional 
Court of Ukraine (CCU) deserves separate consideration from the rest of 
the judiciary. Given its importance as the guardian of constitutional justice, 
the role and function of the CCU became a key battleground between the 
Venice Commission and the presidency regarding the institutionalization of 
the Rule of Law in Ukrainian society. 

Upon the creation in the 1996 Constitution of the Constitutional Court 
as an entirely new institution, the Venice Commission found the new Law 
on the Constitutional Court of Ukraine (1996) to be "an important < . . .  > 
step on Ukraine's way to becoming a full-fledged constitutional democracy". 
At the same time, it expressed concern about the lack of clarity regarding 
who had standing before the Court - that the rights of parties "involved 
in a dispute before the Constitutional Court are in no way defined by the 
Law and will therefore have to be clarified by the rules of the procedure of 
1he Court and its practice."76 

In addressing the issue of standing, the Venice Commission s tressed 
that "the principle of the Rule of Law requires that the status of the 
parties in the proceedings before the courts, their rights and the time 
limits to be complied with during the trial shall be established by Law" 
and that "leaving these items to the internal rules of procedure of 
the Court does not comply with the mentioned principle."77 Later the 
Commission pointed out that the Constitution itself "should expressly 
provide for the adoption of a normative act on the internal organization 
and functioning of the Court, while establishing a distinction between 
issues to be regulated by law and issues reserved to the regulations of the 
Court".78 

76 Venice Commission, CDL(1997)01 8  rev, Opinion on the Law on the Constitutional 
Court of Ukraine, para. 2 1 .  
77 Ibidem, para. 22. 
18 Venice Commission, CDL-AD(2005)01 5, Opinion on the amendments to the 
Constitut ion of Ukraine, para. 47. 
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A special problem emerged in the fall of 2005 when the Constituti .. 
Court became inoperative. On 1 8  October 2005, the term of office of: 
justices came to an end, adding to three other vacant positions. There£ 
only five judges ( out of a full bench of 1 8  judges - six judges appoiti 
by each of the President, the Verkhovna Rada and the Congress of Jud 
remained in office, whereas a quorum of twelve judges was req :0 
On 3 November 2005, the Congress of Judges of Ukraine appointed 
judges and on 1 4  November 2005 the President of Ukraine appoin 
three judges to the Court respectively. However, the Verkhovna Rada 
reluctant to appoint the four judges under its quota and, moreover, 
allow for the procedure of swearing in to take place. 

The Venice Commission used this impasse as an opportunity to pu 
for true independence in the administration and conduct of the all aff: · ' 
of the CCU. With respect to the paralysis of the Court's operations, 
Commission recommended default mechanisms through constitutio 
and legislative amendments, including a proposal to introduce a proced 
enabling the newly appointed judges to be sworn in by the Constitutio 
Court itself. 79 

The Venice Commission pushed further - with respect to 
appointment and dismissal of the constitutional judges, it recommend 
that the Constitution should provide for "a qualified special majority" 6 
votes when judges are appointed by the Parliament,80 as well as for "a specia 
qualified majority of members" voting when judges are appointed by 
Congress of Judges of Ukraine.8 1 

Regarding the dismissal of Constitutional Court judges, it strong ' 
recommended the introduction of a special requirement in Article 149 that 
preliminary decision on this matter be entrusted to the Constitutional Cou 
itself.82 

With respect to the organization and functioning of the Court and fi 
the purpose of safeguarding the functioning and stability of constitution 
justice, the Venice Commission recommended that a judge should remain i . 

79 Venice Commission, CDL-AD(2006)01 6, Opinion on possible constitutional 
legislative improvements to ensure the uninterrupted functioning of the Constitutio 
Court of Ukraine, paras 19, 21 so Venice Commission, CDL-AD(2005)015, Opinion on the amendments to t 
Constitution of Ukraine, para. 43. 
81  Ibide111, para. 44. 
82 Ibidel!I, para. 46. 
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office after their term has expired until the judge's successor takes office83 and 
that the dismissal of judges should be regulated in the Constitution only.84 

Leaving the decision to detain or arrest judges of the Constih1tional 
Court to the Parliament was considered not desirable by the Commission 
on the ground that "it would represent a continued politicization of 
judicial immunity and endanger judicial independence; " the Commission 
recommended that decisions to lift the immunity of constitutional judges 
should be left to the Court itself according to a vote "by the plenary of the 
Court, with the exception of the judge concerned."85 

The vast majority of these positions of the Venice Commission 
were incorporated into the constitutional reforms of 2016, which marked 
a major victory for the institutionalization of the independence of the 
Constitutional Court. The Commission supported and warmly welcomed 
the new provisions, which provided that judges are to be appointed/ elected 
after a selection on the basis of a competition among candidates whose high 
qualifications are listed in the Constitution;86 a two-thirds vote of the Court 
members themselves was required regarding the termination and dismissal 
of judges,87 the "breach of oath" offence be removed and that the oath of 
office be taken before the plenary of the Court; judges enjoy inviolability and 
functional immunity";88 the budget of the Constitutional Court is not part 
of the general budget of the judiciary and is allocated taking into account of 
the proposals of the Chairman of the C:ourt.89 

113 Venice Commission, CDL-AD(2006)016, Opinion on possible constitutional and legis­
lative improvements to ensure the uninterrupted functioning of the Constitutional Court 
of Ukraine, para 1 3; CDL-AD(201 3)014, Opinion on the Draft Law on the amendments 
to the Consti tution, Strengthening the Independence of Judges and on the Changes to 
the Constitution proposed by the Constitutional /\ ssembly of Ukraine, para. 25. 
84 Venice Commission, CDL-AD(201 3)014, Opinion on the Draft Law on the amendments 
to the Constitution, Strengthening the Independence of Judges and on the Changes to 
the Constitution proposed by the Constitutional Assembly of Ukraine, para. 21 . 
85 / bidem, para. 49. 
86 Venice Commission, CDL-AD(20 1 5)027, Opinion on the proposed amendments to 
the constitution of Ukraine regarding the Judiciary, para. 24. 
87 Venice Commission, CDL-AD(201 5)027, Opinion on the proposed amendments to 
the constitution of Ukraine regarding the Judiciary, para. 2'); C:DL-AD(20 1 5)026, Opinion 
on the amendments to the Constitution of Ukraine regarding the Judiciary as proposed 
by the Working Group of the Constitutional Commission in July 2015, para. 46. 
88 Venice Commission, CDL-AD(2015)026, Opinion on the amendments to the Con­
stitution of Ukraine regarding the Judiciary as proposed by the Working Group of the 
Constitutional Commission in July 20 1 5, para. 44. 
89 fhidem, para. 45. 
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The introduction of the mechanism of the constitutional comp[ 
to afford an individual standing before the Constitutional Court. 
the first time was particularly welcomed, even if it did not go "as ; 
as establishing a full constitutional complaint against individual acts'\ 
the Venice Commission had recommended.90 The reforms also grant 
the Court the right to postpone the invalidity of a law found 
unconstitutional. 9 1  

While certain of the Venice Commission's recommendations re1na111t:dII 
unfulfilled, they still remain relevant regarding future amendments 
Constitution. Of particular relevance is the introduction of a 
of a qualified majority in parliamentary voting for the election of 
Verkhovna Rada's quota of judges to the Constitutional Court92 and of 
implementation of a more robust right of constitutional complaint.93 

* * * 

Thus, the period of over twenty-five years of co-operation between the 
Venice Commission and the Ukrainian authorities reached its summif Ii 
with the passage of comprehensive systemic judicial reform in 201 6. :C,i;: 
These joint efforts resulted in the institutionalization in the Constitution 
of the fundamental principles and values of the Rule of I ,aw consistently\ 
expounded by the Commission. To summarize, the main achievements were: <i 

Removing the power of the l/erkhov11a lv1da and the President to 
appoint and dismiss judges; 
Limiting the role of the President in the establishment and 
of courts; 
Strengthening the guarantees of judicial independence by eliminating 
the initial 5-year appointment of judges in favour of lifetimijj 
appointment for all judges and giving the judiciary a greater role in the>· 
budgetary process; 

90 Venice Commission, CDL-i\D(201 3)034, ( )pinion on proposals amending the DrafJit! 
Law on the amendments to the Constitution o streng1 hen the independence of Judges 
of Ukraine, para. 1 1. i'# 
91 Venice Commission, CDL-AD(201 6)034, Opinion on the Draft Law on the Constitutiona\;0/j 
Court, para. 68. 
92 I bide/)/, para. 25. 
93 Ibir/c!)J, para. 3') .  
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Abolishing the "breach of oath" as a ground for dismissal of judges; 
Bringing the composition of the High Council of Justice in line with 
the European standards, with more than a half of its member judges 
elected by their peers; 
Empowering the High Council of Justice to take all decisions regarding 
a judge's career (promotions, transfers, dismissals); 
Making the High Council of Justice responsible for the training of 
judges and prosecutors; 
Limiting judicial immunity to conduct on the bench, thereby promoting 
greater judicial accountability; 
Abolishing the high specialized courts and transforming them into 
divisions within the Supreme Court; 
Installing the Supreme Court as the highest judicial body in the system 
of courts of general jurisdiction with the role of the ultimate guarantor 
of the uniformity of the jurisprudence and practice of all courts; 
Balancing the composition of the Constitutional Court, with its 
members being appointed by the President, the Verkhovna Rada and the 
Congress of Judges, after selection on the basis of a competition among 
candidates whose high qualifications are listed in the Constitution; 
Introducing a constitutional complaint process for individuals to challenge 
the constitutionality of laws after exhaustion of the domestic remedies; 
Terminating or dismissing of the Constitutional Court judges by two­
thirds vote of the Court itself. 

Remaining outstanding as a work-in-progress are the Venice Commission's 
recommendations with respect to: 

Removing the power of the Verkhovna Rada regarding a vote of non­
confidence in the Prosecutor General; 
Implementation of a special, qualified majority regarding the 
appointment of the Prosecutor General and the election of two 
members of the High Council of Justice and one-third of the members 
of the Constitutional Court by the Parliament; 
Requiring the vote of a qualified majority of members of the Congress 
of Judges regarding the appointment of one-third of Constitutional 
Court judges. 
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Nevertheless, the post-Revolution of Dignity reforms mark a col0s 
breakthrough in the institutionalization of the Rule of Law and EurdJ_:l

e 
values in Ukraine. The opinions and recommendations of the Vehic Commission facilitated Ukraine's integration not just into the constituticin, 
structures of the European Union, but also promoted the integration of t1.f 
concept of the Ruic of Law into the Ukrainian legal thought, doctrine and ultimately practice. Indeed, it is difficult to imagine Ukraine as the dynami ' 
democracy that it is today without the Commission's steely assessments of 
its progress, keeping the country on a "straight and narrow" democratiJ 
path. There is no doubt in my mind that it was the guidance of the Venice 
Commission that helped shape Ukraine's modern constitutional developme11t. 

Since tbc notion of the "Rule of Law" was incorporated into the 
statutory documents of the European institutions, Ukrainian jurists and 
authorities have become more familiar with the substance of the R11Je o{ 
I _,t/J/J, either as a set of values on which the " [European] Union is founded,"94 
as one of the p,inciples "which form the basis of all genuine democracy,"9' 
or as a jimdamenta/ p,inczjJ!e of the European Convention "permeating it all 
and bonding it together."96 In particular, in recent years much was done to 
reach a common understanding or to find a consensual definition of the 
"Rule of Law" notion both within the European Union97 and within the . 
Council of Europe institutions, in particular, the Parliamentary Asscmbly,9s 
the Committee of Ministers,99 and the Venice Commission. 100 

--- --- -- - -- --- -- -- -- --- ------
94 Consolidated version of the Treaty on Furopean Union (Article 2) . Of!icia/)011rnal of 
the European Union (C 1 15 / 13, 9 lvlay.2008). 
95 Statute of the Council of Europe (Preamble and Article 3) (ED - Nos 1 / 6/ 7 / 8/ 1 1). 
96 he Hon. Chief Justice Emerit11s Prof John. ]. Cremona. The Rule of Law as a Fundamental 
Principle of the European Convention of Human Rights / / In: A Council for all Seasons: 
50'" anniversary of the ( :ouncil of Europe. - IYaletta J :  Minist ry of h,reign i\ffairs (Malta), 
1 999. - P. 124. 97 See Conclusions [of the] Conference "The Ruic of Law in a Democratic Society'! 
(Nnordwijk, The Netherlands, 23 and 24 June 1997) . Doc. PC-PIZ (97) 11/isc 1. ; Council 
conclusions on the follow-up to the Noorwijk conference: the Rule of Law / / Europe. 
EU Oflicial Documents. Bullet in EU 'i-1 998. 
9 8  See The principle of the Rule of Law: Report of the Committee on Legal Affairs and 
Human Rights. Rapporteur: J:vlr Erik Jurgens, Netherlands, Socialist Group. Doc. 1 1343, 6 
July 2007; Resolution 1 594 (2007) . The principle of the Ruic of l .aw. Text adopted by the 
Standing Committee, acting on behalf of the Assembly, on 23 November 2007 (see Doc. 
1 1 343) . 
99 See The Council of I iurope and t he Rule of Law - An Overview, CM (2008) 1 70, 2 1  
November 2008. 
100 Venice Commission, CDl .-AD(201 1)003rev. , Report on the Rule of  Law; CDL­
AD(20 l o)007, Rule of Law Checkli,t. 
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Even though a consensual understanding has been reached that "the 
Rule of Law does constitute a fundamental and common European standard 
to guide and constraint the exercise of democratic power"101 we have to 
admit that, for objective reasons, implementing these standards as part of 
Ukraine's democratic transformation proved to be more difficult than was 
initially expected at the time of its accession to the Council of Europe -
confronting and overcoming the legacy of more than three centuries of 
influence of Russian absolutism and Marxism was never going to be easy. 
Even today, the Ukrainian legal thought is still to a large extent influenced 
by Russian legal thinking, which itself is deficient in the understanding the 
essence of the Rule of I..a1vwithin its traditional interpretation and application 
by European institutions. 

However, the influence of the Venice Commission in guiding, educating 
and cajoling Ukraine into the institutionalization of the Rule of Law has had 
a profound impact on Ukraine's unalterable orientation to the European 
family of democratic nations and traditions. 1 n effect, the Commission 
became the backbone of the Ukrainian legal system. 

Fruitful co-operation between the Venice Commission and the Ukrainian 
authorities has successfully continued following the 2016 constitutional reform 
and will continue further. Indeed, a recent decision of the Constitutional Court 
rejecting as unconstitutimal the administration's unwarranled and arbitrary 
reduction in the number of judges of the Supreme Court from 200 to 100 
was heavily influenced by two Atnicus Curiae briefs (one on human rights, 1 112 

the other on democracy 1 113) and an Opinion of the Venice Commission; these 
argued that such action would be tanlamount to "a second vetting" 104 of 
judges and would constitute "an obvious threat to their independence and to 
the role of judiciary in the light of Article 6 ECf--IR." 1 115 The Constitutional 
Court subsequently struck down the law as unconstitutional, grounding much 
of its judgement on the arguments advanced by the Venice Commission. 

- ·- -- - - �---
l Ol Venice Commission, CDL-AD(201 1)003rev., Report on the Rule of Law, para.70. 
102  Venice Commission, CDL-AD(2019)00 1 ,  Amims Clinae brief on separate appeals 
against rulings on preventive measures (deprivation of liberty) of lirst instance courts, 
Strns bourg, 18 March 2019. 
1 03 Venice Commission, CDL-AD(2019)029, /lmims Curi(/c brief for the ( :onstitutional 
Court of Ukraine on Draft Law 1027 on the early termination of a deputy's mandate, 
Strasbourg, 9 December 20 1 9 . 
1 04 Venice Commission, CDL-AD(2019)027, Opinion on amendments to the legal frame­
work governing t he Supreme Court and judicial governance bodies, para. 85 .  
105 Ibidem, para. 83 .  
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The co-operation between the Venice Commission and 
contained in the Commission's almost 1 00 opinions and two AJJJims 
briefs reflect a copious amount of intellectual nourishment, 
legal doctrine and impressive practical guidance. All of which comprise.thi 
triad of European common values: Democracy, Human Rights and the RuJe7 

of Law and, because of the crucial role played by the Venice Commission 
all of which now form the corpus of Ukraine's legal and body politic. ' 




