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SECTION 1
CURRENT ISSUES OF CONSTITUTIONAL AND LEGAL STATUS
OF HUMAN AND CITIZEN
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Summary

The purpose of this paper is to review the history of the constitutional regulation of marriage and divorce in
British mandate Palestine and the state of Israel from 1918 on. Israel was subject to British rule (mostly under a
mandate of the League of Nations) from 1918 to 1948, and was called Palestine at the time. In 1948 some of this
territory claimed its sovereignty as an independent state called Israel. The paper will highlight the different con-
stitutional norms and procedures that govern the field of family law in British mandate Palestine and the state of
Israel from the beginning of the British mandate to this day.

The paper is based upon historic scrutiny of the legislation of British Palestine and the state of Israel in the
field of family law, analyzing the law in accordance with the historic developments in the region. The results of
this scrutiny are that from 1948 to the third decade of the 21* century, the Israeli legislator has repeatedly acted to
prevent the constitutional regulation of civil marriage, preserving the archaic millet system, an Ottoman system
of marriage within religious communities, that was the basis of the British mandate’s regulation of marriage and
divorce in Palestine. But as much as the original millet arrangement was enacted by the British as a voluntary
system, it was given new and compulsory features by the Israeli legislator, all the while avoiding a comprehensive
constitutional regulation of Israeli family law.

The paper concludes that a constitutional regulation of civil marriage is probably not possible in Israel, due to
the political inability to reach an agreement between religious and secular Jews in Israel. But this did not prevent
the Israeli legislature from fundamentally changing the British mandate constitutional arrangement, leaving be-
hind a patchwork of improvised legislation that violates the basic civil rights of Israeli citizens.

Key words: British mandate on Palestine; constitutional regulation of marriage; Israel; Family Law; millet
system.

1. Introduction The existing system in Israel for regulating
The subject of this article is the constitutional regulation ~ personal status matters (a term mainly referring to
of civil marriage in the State of Israel; or rather the denial of ~matters of marriage and divorce) is a product of the
the constitutional possibility for the legal regulation of civil ~ previous regime that ruled the territory of Palestine
marriage, theoretically possible until the mid-1980s. before the establishment of the State of Israel on the
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larger part of this territory — the British Mandate on
Palestine.

The system, enacted by the British authorities in
1922 in the «Palestine Order in Council» (POiC) di-
vides the residents of Israel into separate religious
communities — Jews, Moslems, several Christian
denominations, Druze, and Bahais. These communi-
ties have jurisdiction over their members’ matters of
personal status and settle these matters in religious
courts according to their personal religious law. Thus,
a Jew can marry a Jew according to Jewish law and
divorce in a Jewish court according to Jewish law, a
Moslem can marry a Moslem according to the Sharia
and divorce in a Sharaite court, etc. Intermarriages
are not possible as most personal religious laws do
not recognize them. Likewise, if one is not a member
of one of the 14 specified religious communities, one
cannot legally marry or divorce in the state of Israel.

This is a rigid system, not allowing for the legal
regulation of marriage of many Israeli citizens — those
who wish to marry a person not of their religion, those
who are subject to ritual marriage prohibitions of their
religion, such as the prohibition of a male member of a
priestly clan (Cohanim) to marry a female divorcee in
Jewish law, or those who do not belong to a recognized
Religious Community. Accordingly, the British ar-
rangement was a voluntary and softened arrangement,
leaving a theoretical constitutional possibility for ar-
ranging civil marriage in various cases. When the State
of Israel was established, the Israeli legislature left the
British arrangement in this field intact.

In 1950, when the Israeli Parliament, the Knesset,
tried to enact a constitution and reached a deadlock, a
partial constitutional arrangement was adopted. The Is-
raeli constitution, it was determined, will be enacted in
chapters called «Basic Laws». The enactment of these
basic laws has not ended to this day, more than seventy
years after the establishment of the state in 1948. In a
state of constitutional uncertainty, the Israeli legislature
felt free to change the British arrangement as he willed.
The arrangement was thus turned from a voluntary ar-
rangement into a coercive one, and the theoretical con-
stitutional possibility for civil regulation of marriage
was abolished.

This became a serious problem when hundreds of
thousands of citizens of the former USSR immigrated
to Israel at the end of the last century. Many of them
had the right to immigrate to Israel under the «Law of
Returny. This law enables those of Jewish origins to
immigrate to Israel and become Israeli citizens if they
so wish. However, Jewish ethnic roots do not guarantee
being «Jewish» according to Jewish law, as it only takes
into consideration the maternal lineage. Thus, a person
whose father is a Jew and whose mother is not will be
eligible for Israeli citizenship according to the «Law of
Returny», but will not be considered a part of the Jew-
ish Religious Community, and thus the arrangement

of such persons’ marriage was not possible under the
existing legal arrangement. An improvisation known
as the «Spousal Covenant Law» provided a partial and
problematic solution to this problem.

This paper will briefly review the history of the con-
stitutional regulation of marriage and divorce in man-
date Palestine and Israel from 1918 on — The creation of
the Religious Community Arrangement in the «POiC»
in 1922, the amendment intended to allow civil mar-
riages in 1939, the adoption of the system by the young
State of Israel in 1948, and the way the Israeli legislator
repeatedly acted to prevent the regulation of civil mar-
riages since.

I would argue that a constitutional regulation of
civil marriages is probably not possible in Israel, for
the same reason the Israeli constitution was never ful-
ly formalized, due to the political inability to reach an
agreement between religious and secular Jews in Isra-
el. But this did not prevent the Israeli legislature from
fundamentally changing the «POiC» constitutional ar-
rangement, leaving behind a patchwork of improvised
legislation that violates the basic civil rights of Israeli
citizens.

2. British mandate era.

The modern political entities, the state of Israel and
the Palestinian Authority were until 1918 a part of the
Ottoman Empire. These territories were taken over by
the British army in the First World War and consequent-
ly subjected to a British mandate by the League of Na-
tions in 1922. The British ruled these territories as a
unified political entity until 1948.

Upon their arrival to these territories in 1918,
the British found a complex system of tribunals and
courts that dealt with various areas of life according
to different sets of laws. Among other courts, differ-
ent religious communities (some Jewish communi-
ties and a plethora of Christian sects) operated auton-
omous religious courts, with certain jurisdiction over
the members of these communities regarding some
fields of family law, inheritance, and sacred com-
munal property (such as the Moslem Waqf). Sharia
courts, operating parallel to these courts, had much
wider jurisdiction.

The complex structure of the court system in Pal-
estine was the result of historical development over
the long history of the Ottoman Empire, which ended
with the British occupation (Rubin, 2011). Whether
this system created an organized Ottoman «millet sys-
tem» (Millet — in Ottoman Turkish: sJ<. This word is
interpreted in the legal and historiographical discourse
as an autonomous religious community, usually within
the framework of the Ottoman Empire) granting juris-
diction over matters of «personal status» to different
religious courts is a matter of some controversy (Amir,
2016; Braude, 2014; Kermeli, 2012). For the sake of
clarity, this article will regard the marriage and divorce
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Section 1. Current issues of constitutional and legal status of human and citizen

arrangement in British mandated Palestine as a novel
British arrangement, disregarding its possible Ottoman
roots.

In August 1922 the British has enacted the «POiCy,
a legal instrument for the mandated territories, which
served as a kind of constitution during the mandate pe-
riod. It is this legal instrument, parts of which are still
valid in Israel today, that shaped the so-called British
millet system.

The «POiC» was not a constitution, as it was not
enacted by the representatives of a sovereign people,
but dictated by a colonial ruler, residing on a far-away
island, King George V, King of the United Kingdom,
the British Dominions and Emperor of India. Howev-
er, it had some of the formal characteristics of a con-
stitution. It determined the structure of government,
including the structure of the legal system, the mech-
anism of legislation, the various courts and tribunals
and their jurisdiction, and even such matters as the
official languages.

Although it was probably drafted at the Colonial
Office, the «POiC» was presumed to be a product of
the king’s consultation with his Privy Council, and as
such a norm higher than regular legislation. Primary
legislation in mandate Palestine was called «an or-
dinance» and was enacted by the British High Com-
missioner of Palestine. The «POiC» was considered
the source of the High Commissioner’s authority to
issue ordinances. Even after the establishment of the
state of Israel, the Israeli Supreme Court ruled that an
ordinance that contradicts an article of the «POiC»
is not valid (Yossipof vs. Attorney General, 1951).
The «POiC» was the closest thing to a constitution
in mandate Palestine except for the Mandate of Pal-
estine itself.

The «POiC» was a long and detailed document,
regulating every facet of the administration of the man-
dated territories. Among its other arrangements, it de-
tailed the arrangement of religious communities, that
had jurisdiction over the personal status affairs of their
members.

The basis of the arrangement is a list of ‘matters of
personal status’ in which Jurisdiction was given to re-
ligious courts. Before the enactment of the «POiC» the
term ‘personal status’ was not defined, and the jurisdic-
tion of religious courts did not relate to it.

These are the main arrangements, laid out in the
«POiC», concerning personal status and religious
courts —

Article 47 of the «POIC» granted the civil district
courts residual jurisdiction in matters of personal sta-
tus. These matters were listed in article 51 as «Mar-
riage Or Divorce, Alimony, Maintenance, Guardian-
ship, Legitimation And Adoption Of Minors, Inhibi-
tion From Dealing With Property Of Persons Who
Are Legally Incompetent, Successions, Wills And
Legacies, And The Administration Of The Property Of

Absent Persons. » (a somewhat different list is listed
in article 52 of the POiC regarding Moslem courts).
During the decades the list was shortened by Israeli
legislation granting civil courts jurisdiction over most
elements in the list, but its core element — matters of
marriage and divorce — remained untouched to all
courts — Jewish Christian and Moslem.

Articles 53 and 54 granted Jewish and Christian reli-
gious courts sole jurisdiction in matters of marriage and
divorce, alimony and wills, and granted these courts
parallel jurisdiction vis-a-vis the civil district courts
over other matters of personal status, depending on the
consent of the involved parties. Article 52 applies an
equivalent arrangement to Moslem courts.

The effect of these articles was that Jews, Christians,
and Moslems, belonging to a closed list of recognized
religious communities, will settle matters of personal
status in the religious courts of their communities ac-
cording to their personal law, that is — the religious law
of each community.

When enacted, the «POiC» didn’t include a list of
the religious communities. The list was finalized in
1939 in the form of an appendix to the «POiC». The
list of communities included nine Christian denomina-
tions — different variations of Roman-Catholic and Or-
thodox Christianity — and the Jewish community. The
Moslem community has not been listed, but in fact,
Moslem courts were recognized by the authorities and
were referred to explicitly in the «POiCy». Although the
legislator ignored the Moslems in this list, the Moslem
community was recognized as a Religious Community
in all respects.

From the beginning of its operation, the system
was inflicted with two flaws — the will of large Jew-
ish communities to escape the jurisdiction of the for-
mal Jewish Religious Community for various religious,
political, and ideological reasons, and the fact that for
various reasons some citizens were left without a for-
mal Religious Community (the Druze community was
not recognized until the 1960’s, and Druze Palestinian
subjects had to use the Moslem Sharaite court as their
religious tribunal. The Russian-Orthodox Church is not
recognized to this day. Protestant churches are not rec-
ognized, except for the Evangelic-Episcopal Church,
which has a small following of several thousand Ar-
ab-Israeli citizens. This church was recognized in the
early 1970s. Larger Protestant denominations are not
recognized). These two issues have since created ten-
sions and ongoing problems.

The Jewish Religious Community was organized
under an umbrella organization called «Knesset Isra-
el». This mandate era institution is not to be confused
with the Israeli parliament, bearing the same name.
The word «Knesset» (in Hebrew — 21on) is used in
Jewish sources to indicate a legislative body since the
age of the second temple. «Knesset Israel» was an or-
ganizational framework for Jewish religious and polit-
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ical institutions, which included an elected leadership,
and was the official organizational framework of the
Jews in Palestine during the British Mandate. In 1928,
regulations were published to regulate its actions and
its membership registry. The Chief Rabbinate acted
within this framework, and operated the courts of the
Jewish community. However, any tribunal consisting
of three rabbis could adjudicate personal status, if it
could be approved by the Chief Rabbinate that the
judgment was given in accordance with the Jewish
Law (Sheftelowich, 1941, p. 8).

«Knesset Israel» was a voluntary organization. A
Jewish Palestinian subject could choose whether to
register to «Knesset Israel» or not. Large population
groups preferred, for various reasons, not to join this
organization. The ultraorthodox movement «Agudat Is-
rael», had its members retire from «Knesset Israel» en-
masse, and pretend to manage its own courts (Harris,
2002, p. 37).

This situation, in which many Jews didn’t belong
to the Jewish community created four types of citizens
who couldn’t regulate their affairs within the system.
This is one of the major distortions created by the sys-
tem, that exists to this day. Israeli scholar Baruch Bra-
cha lists the types of these citizens as follows (Bracha,
1971, p. 169):

A. Lacking religion.

B. Belonging to a religion that has no formal organi-
zation, such as Buddhists.

C. Belonging to a religion that has no recognized
community, such as various kinds of Protestants.

D. People belonging to a religion with a recognized
community who withdrew from it, or did not join it.

Bracha’s classification ignores the ethnic character
of the system. The term Religious Community is for-
mal, and the system in fact regulates ethnic division
(Amir, 2014). For this reason, and because the division
indeed roughly matched the ethnic divisions in Pales-
tine at the time, the second and third classifications did
not constitute a real problem, and the first classification
posed a problem of modest dimensions up to the great
immigration wave from the former USSR in the 1990s.
But the fourth class was deemed a real problem, that
only worsened over the years.

As the tragic events of the 1930s and 1940s un-
folded, and the illegal immigration of Jews into
Palestine increased, updating the «Knesset Israel»
registry became an impossible task, as illegal Jew-
ish immigrants tended not to register in formal reg-
istries. This fact, combined with the retirement of
the ultraorthodox from «Knesset Israel» meant that
a very large percentage of the Jewish population was
not a part of the formal Jewish Religious Communi-
ty, arranged by «Knesset Israel». These unorganized
Jews had to regulate their matters of personal status
in the civil courts, outside the religious tribunal sys-
tem. These courts discussed matters of personal sta-

tus according to the personal law of the litigant, that
is according to Jewish law. This situation, in which
Christian British judges ruled in complicated Jewish
law matters, was perceived as problematic by judges
and litigants alike.

This state of affairs led to an interesting amendment
to the «POIC». In 1939 Article 65 A of the «POiC» was
enacted, stating as follows:

Provision may be made by ordinance for the Cel-
ebration, dissolution and annulment of marriages of
persons neither of whom is a Moslem or a member of
a Religious Community and for the granting by the
Courts of orders or decrees in connection with the
marriages of such persons or their dissolution or an-
nulment.

This amendment, which supposedly enabled the
legislator to introduce a course of civil marriage and
divorce for those outside the framework of a Reli-
gious Community, required a change in legislation.
The «POiC» was a constitutional norm, and the
amendment could only enable legislation establish-
ing civil marriage and divorce. To implement such a
change an ordinance had to be enacted by the High
Commissioner. In the last decade of the British man-
date, from 1939 to 1948, the British, fighting the
Second World War while trying to manage the vio-
lent Arab-Jewish conflict and an armed revolt against
their own rule, did not have the initiative to enact a
law of civil marriage.

3. The Israeli era

The British mandate on Palestine came to an end in
1947-8, as the declining British Empire, weakened by
the Second World War, being forced into a decoloniza-
tion process, was not able to control the Arab-Jewish
conflict in the mandated territories. UN resolution 181
divided the territory into an Arab state and a Jewish
state in November 1947. The mandate was terminated
in May 1948. Following the Arab-Jewish war that fol-
lowed the collapse of the mandate, the state of Israel
was founded on a large part of the once-mandated ter-
ritory of Palestine.

One of the first legislative acts of the young state
was to accept all former British legislation. Article 11
of the «Law and Administration Ordinance» provided
that the law that was in effect in the Mandate period, in-
cluding the «POiCy», would remain in effect in the state
of Israel.

The «POiC» was a legal instrument for ruling a
colony, and could not serve as a constitution for an
independent state. In the 1949 elections, a legislative
and constituent body was elected, named «Knesset»
(not to be confused with the now-defunct «Knesset
Israel»). It set out to draft a constitution. However,
it soon become very clear that the big cleavage that
divided the Israeli public (and still does, to this day),
between secular and religious Jews would make the
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drafting of a constitution impossible. In 1951, Knes-
set Member Yizhar Harari suggested a compromise
— the constitution will be accepted in parts, called
«Basic Lawsy». Thus, it would be possible to consti-
tutionally regulate vital aspects of government, such
as the status of the Knesset, the government, or the
President, and indefinitely postpone the constitution-
al regulation of problematic subjects like the sepa-
ration of church from state, or civil marriages. This
compromise was accepted, and is known as «the Ha-
rari decision» (Navot, 2007, p. 35). Many Basic laws
were enacted since, yet a full constitution, regulating
all aspects of civil and public life never materialized.
The sensitive subject of the marriage legal regime
and the Religious Community Arrangement was nev-
er regulated by a basic law. The relevant articles of
the «POiC» remained in force to this day.

The «POIC» lost its semi-constitutional status when
the state was founded, and the British monarch no lon-
ger had authority in the new state. The Knesset had the
authority to amend or nullify articles of the «POiC» and
most of its articles were subsequently replaced with
original Israeli legislation. However, the articles that
constituted the Religious Community Arrangement re-
mained in force.

Soon it became clear that for the Jews, who be-
came after the 1948 war the majority of the popula-
tion of Israel, the arrangement was no longer pos-
sible to implement. Those registered in «Knesset
Israel» were now a minority. In the early years of
Israel’s independence, the majority of Its Jewish pop-
ulation consisted of persons who were not members
of «Knesset Israely, either because they have retired
from the outset, or because they immigrated to Israel
and didn’t register. These people were not subject to
the judgment of the millet Rabbinical Court system,
creating a legislative and practical loophole that was
hard to bear. This problem was exacerbated when the
Knesset decided, in February 1949, on the disintegra-
tion of «Knesset Israel». It was just a technical step.
The registry was not updated since 1944. Due to the
mass immigration of Holocaust survivors to Israel,
and even a bigger wave of immigration of Jews from
Arab countries in Israel’s early years, within a few
years the majority of Israel’s Jewish citizens were
never registered in «Knesset Israel».

At this stage, the Israeli legislator could turn to one
of two ways. As article 65A of the «POiC» remained
valid, one possible way was to establish an institution
of civil marriage. This would enable those not regis-
tered in a recognized Religious Community a civic in-
stitution in which to arrange their matters of personal
status. The other way was to coerce its Israeli citizens
to belong to a Religious Community according to their
ethnicity.

None of these two options was obvious. In 1951
the Supreme Court ruled in the Yossipoft case (Yos-

sipof vs. Attorney General, 1951) that article 65A of
the «POiC» sets the legal ground for civil uniform
personal status arrangement for those not belonging
to a recognized Religious Community, but imple-
menting such an arrangement will require additional
legislation. The court thus recognized that the first
way is legitimate, should the legislator choose to fol-
low it. The Yossipoff case did not engage the core
issues of the question of civil marriage but rather
dealt with the validity of the law articles relating to
bigamy. The statements regarding article 65A were
obiter dicta, and yet, at this early stage of Israel’s leg-
islative arrangements, when the state was controlled
by the secular socialist «kMAPAI» party, turning to a
course of enacting an arrangement of civil marriage
seemed possible.

The Israeli legislator has decided to choose the sec-
ond path. On May 12% 1953 the Israeli government
brought before the Knesset a bill intended to remedy
the situation created by the cancellation of «Knesset
Israel» and create a new Jewish Religious Community
whose members, «Jews in Israel» (a term not implying
voluntary registration) would settle their affairs of mar-
riage and divorce in the Rabbinical Court system ac-
cording to Jewish law. The bill was eventually accept-
ed on April 9", 1953 as Rabbinical Courts Jurisdiction
(Marriage and Divorce) Law. The essence of the law is
in these articles:

1. Matters of marriage and divorce of Jews in Israel
being nationals or residents of the state shall be under
the exclusive jurisdiction of Rabbinical Courts.

2. Marriage and divorce of Jews shall be performed
in Israel in accordance with Jewish religious law.

3. When a suit for divorce has been filed in a Rab-
binical Court, whether by the wife or by the husband,
a Rabbinical Court shall have exclusive jurisdiction
in any matter connected with such suit, including
maintenance for the wife and for the children of the
couple.

Since 1953 the law has undergone several chang-
es. All changes left intact the principle that «Matters of
marriage and divorce of Jews in Israel... shall be under
the exclusive jurisdiction of Rabbinical Courts. »

The Religious Courts Law enforces religious
marriages upon a largely secular population and plac-
es the most important needs of these citizens in the
sensitive field of family law under the control of the
religious foundation of the Chief Rabbinate who is
in control of the Rabbinical Court system. This is an
arrangement no religious politician in Israel would
ever give away.

The Rabbinical Courts Law was a minor revolu-
tion that changed the voluntary nature of the British
system into a strict, compulsive, ethnical-based or-
der. Resetting the ground rules for the Jews has giv-
en the system as a whole a rigid frame, which also
affects the non-Jewish citizens subject to the system.
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The British legislator saw fit in enacting article 65A
of the «POiCy, to create a conceptual framework that
would allow civil marriage for those unwilling to
register to a Religious Community. The Israeli legis-
lator made belonging to a Religious Community into
a compulsory matter not dependent on the will of the
citizen, and his self-definition. From 1953 on, this
matter was determined by the clerics in one’s ethni-
cal group. Following the enactment of the Rabbinical
Courts Law, the Knesset enacted in 1963 the Druze
Religious Courts Jurisdiction Law, taking a similar
approach, and Article 4 of that law stated that subject
to the court’s jurisdiction are «Druze Israeli citizens
or residents». Enforcing the arrangement on these
two significant populations gave the whole arrange-
ment a rigid character, and took away any flexibility
it might have had.

The enactment of the Rabbinical Courts law did
not eliminate the possibility of using Article 65 A to
create an institution of civil marriage. There still ex-
isted some citizens, albeit not many, labeled «Devoid
of Religious Affiliation» who would benefit from such
a law. But the demographic reality of the first decades
of Israel roughly matched the ethnic division existing
when the «POiC» was enacted, because although the
1948 war reduced the number of Arabs in Israel, and
consequent massive Jewish immigration turned the
Jews into a large majority, still it could roughly be stat-
ed that up to 1990, the inhabitants of Israel were Jews,
Moslems, Druze, Roman-Catholic and Greek-Ortho-
dox Christians. The community of those «Devoid of
Religious Affiliation» was at the time small and inef-
fectual.

Other distortions and problems inherent in the mil-
let system, such as the large number of those who could
not marry under the existing system despite belonging
to a Religious Community such as mixed couples, have
created a large number of alternatives to the system’s
arrangement, used with relative ease. These alterna-
tives include the «Yeduim Batsibury arrangement, a
kind of institutionalized common-law marriage, and
the «Cyprus marriage», in which the state recognizes
marriages committed abroad between Israeli citizens,
an arrangement adopted by the Israeli Supreme Court
in the Funk-Schlezinger case of 1963. The alternatives
give couples most of the rights given to those married
within the millet system, thus creating a simple and
convenient solution also for those «Devoid of Religious
Affiliation». Thus, for several decades, the problem did
not become a serious problem that must be immediately
addressed.

And yet, the closed nature of the system, based on
rigid ethnic categories, called for the closure of the
theoretical door article 65A has left open. In the early
1980s, the Israeli Ministry of Justice initiated a com-
prehensive legislative process aimed at establishing
Israeli law on original Israeli legislation and trying

to cleanse the law from dependence on foreign sourc-
es. Among other steps taken, the Knesset enacted in
1984 the Abolition of Archaic Laws Law, which an-
nulled Ottoman and British statutes that appeared to
be archaic. This law also abolished Article 65A of the
«POiC».

The bill for the Abolition of Archaic Laws was
proposed by the Israeli government. When referring
to article 65A, the bill laconically stated that «Arti-
cle 65A gives the power to make law provisions for
the divorce of foreign nationals. This provision is
superfluous since independence». This was obvious-
ly an incorrect statement, whether according to the
language of Article 65A, or the Israeli court rulings
that followed its enactment. There is no telling how
deeply the 1984 legislators inquired into the legal
situation before canceling article 65A, and if any of
them was aware of the misstatement in the bill. How-
ever, the door leading to civil marriage in Israel was
closed in 1984, several years before the great wave of
immigration from the former USSR brought to Isra-
el a million new citizens, eligible for citizenship ac-
cording to the secular Law of Return, but not Jewish
according to Jewish religious law, that has different
criteria for being Jewish. Tens of thousands of these
were thus labeled «Devoid of Religious Affiliationy,
and could not marry or divorce within the millet’s
framework.

This situation has created a problem that the leg-
islature had to address. A radical change in the sys-
tem was politically out of the question. The inclusion
of immigrants in any category other than «Jewish»
within the system, such as the creation of the «Rus-
sian-Orthodox Religious Community», would also
have missed the goal. The immigrants from the for-
mer USSR were brought to join the hegemonic so-
ciocultural Jewish group, of which they considered
themselves a part, whatever their formal religious
affiliation may be. Categorizing them anywhere else
within the system would identify them as belonging
to a lower group within the social hierarchy, those
who are «not Jewish». The need for a solution be-
came urgent as the number of those unable to marry
within the existing system increased, and according-
ly, their political power in the Knesset, in the final
decade of the 20™ century and the first decade of the
21 century.

4. The Spousal Covenant

Upon realizing the extent of the problem, The Knes-
set has begun a complex legislative process aimed at
solving the problem of those «Devoid of Religious Af-
filiation», who suddenly turned from being a marginal
minority into a large population group with substantive
political influence. The procedure, lasting about a de-
cade, started with a general statement about creating an
institution comparable to civil marriage, and changing
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the system radically while creating an alternative ar-
rangement to the millet system. But a typical Israeli po-
litical upheaval led to moderating this radical move and
ended with a partial arrangement regarding only a small
fraction of the population. The law, enacted in 2010 was
named the Spousal Covenant for Those Devoid of Reli-
gious Affiliation Law.

The law creates a new legal status, contractual
in its nature, separate from marital status. By law, a
person who is «Devoid of Religious Affiliation» (de-
fined in article 1 of the law as one «Who is not Jew-
ish, Moslem, Druze, or a Christian») can engage in a
Spousal Covenant, defined as «...a contract between
spouses to live together and cohabity». This status is
not marriage. It is a contractual framework awarding
the spouses a limited number of the many rights and
benefits awarded to married couples. A Spousal Cov-
enant Registry was established to register couples
«Devoid of Religious Affiliation» engaging in the
Spousal Covenant. Article 14 of the Law reassures
that «...this law does not affect marriage and divorce
laws and the jurisdiction of the religious courts ac-
cording to any law».

The desire to distinguish between marriage and the
Spousal Covenant is reflected in many articles of the
law, which weaken the strength of the bond created by
the Spousal Covenant, give those couples lesser rights
than married couples, and try to give the Spousal Cov-
enant an entirely different character from that of mar-
riage. Such is the waiting period required for adoption
or surrogacy (Article 13 (c) (1)), the fact that the Spou-
sal Covenant does not grant rights under the citizen-
ship and entry into Israel laws (Article 13 (c) (2)) or
the authority given to the court under article 11 (d) of
the Spousal Covenant Law to dissolve the partnership
according to one spouse’s request.

It seems that the law is far from solving the problem of
those «Devoid of Religious Affiliationy, if only because of
the provision that they can only engage in Spousal Cove-
nant with each other. The law creates, in effect, a kind of
new millet, the Religious Community of those «Devoid of
Religious Affiliation». These, like the rest of the religious
communities, can legally couple only among themselves.

It seems the Spousal Covenant provides a limited
solution to a limited problem. Official statistics (Spou-
sal Covenant Registry Statistics, 2020) reveal that up
to 2021, during the decade of the law’s operation, only
138 Spousal Covenants were registered, a very small
number when compared to the five digits number of
those «Devoid of Religious Affiliation».

The Spousal Covenant is not marriage and does
not constitute a worthy model for future enactment of
civil marriage law in Israel if ever the political situ-
ation will enable such enactment. The legislator has
differentiated this institution from marriage in many
ways, keeping the Spousal Covenant inferior to mar-
riage in many aspects.

5. Conclusion

The constitutional regulation of the sensitive area
of family law and religious denominations requires one
of these two — wide public consent or dictation from
a colonial ruler. The current arrangement was dictated
by a colonial ruler. The «POiC» was not the result of
an agreement between religious denominations, ethnic
communities, or religious and secular groups. It was the
result of a decision made in a distant colonial center that
ruled the periphery. This kind of regulation is no longer
possible in Israel, an independent and sovereign state.
But it turns out that regulation based on broad consen-
sus is not possible in the State of Israel, due to the deep
rift between the religious and the secular, making the
possibility of constitutional arrangements on matters of
religion and state impossible.

A constitutional arrangement that is by nature dif-
ficult to change. When the Religious Community Ar-
rangement lost its constitutional status with the estab-
lishment of the State of Israel, the possibility of relying
on a mere parliamentary majority to change it became
real. Thus, the arrangement lost its original character,
due to legislation that is not constitutional in nature, the
Rabbinical Courts Law, whose adoption or amendment
requires a parliamentary majority and not broad public
consent. Thus, the arrangement is often changed, in leg-
islation and case law, in order to deal with challenges
arising from being outdated and archaic, and the prod-
uct is a patchwork of legislation, which does not meet
the needs of the citizens of the State of Israel. When
it comes to the Religious Community Arrangement,
strengthening the religious system that does not toler-
ate civil arrangements is the way the Israeli legislature
takes time and again.

There’s no telling what would have happened had
article 65A of the «POiC» remained in force when the
wave of immigration from the former USSR came to
Israel in the early 1990s. It surely gave a constitutional
framework for creating a foundation of civil marriage,
giving a better, more powerful tool than the Spousal
Covenant for easing the suffering of tens of thousands
of citizens who are labeled ‘Devoid of Religious Affil-
iation’. The legislator chose to eliminate this option in
1984 when article 65A was abolished.

The state of Israel is 74 years old. For three
quarters of a century the Israeli legislature has re-
frained from constitutionally regulating the most
sensitive areas of citizens’ lives, leaving regulation
to the coincidences of a passing parliamentary ma-
jority on specific questions. It is time for the people
of Israel to decide to deal with the problem and to
give family law appropriate constitutional regula-
tion, designed to cater to the needs of citizens of a
culturally and religiously heterogeneous state, in-
cluding, rather than excluding, those who fail to fit
the narrow patterns of the current Religious Com-
munity Arrangement.
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Meroto wi€l cTaTTi € OIS iICTOPii KOHCTUTYIIIMHOTO PeryJIloBaHHs U0y Ta posiydeHHs B [lanectuni mig
OpUTaHCHKUM HpaBIIiHHAM Ta Jnepxkasi [3painb 3 1918 poxy. 3 1918 no 1948 pik [3pains nepedysas mix OGpuTaH-
CHKHMM IpaBIiHHIM (31e0ibmoro nig Mannarom Jlirn Hauiit) 1 B Toii yac HasuBaBcs [lanectunor. Y 1948 poui
yacTHHa i€l TepuTopii 3asiBHIIA PO CBiil CyBEpEeHITET SIK He3aJIeXHa JIeprKaBa I1ij] Ha3Bolo [3painb. Y crarri Oyne
BUCBITJICHO Pi3HI KOHCTUTYLIHHI HOPMH Ta MPOLEYPH, sIKi PeryiooTh chepy ciMmeitnoro npasa B [lanectuni i
OpUTaHCHKKM IPABJIIHHAM Ta JieprkaBi [3paiip Bij nouarky OpUTaHCHKOTO MTPABIIiHHS /10 CHOTOJIHI.

CrarTs IpyHTY€ThCS Ha ICTOPUYHOMY JIOCIIIJKEHHI 3aKoHOaBcTBa bpurancekoi [anectunu ta nepxasu [3pa-
1116 y cpepi CiMEHHOro MmpaBa, aHai3yr4YH 3aKOHOJABCTBO BiIMOBIIHO J0 ICTOPUYHUX MOAIH y perioHi. Pe3ynbra-
TH 1IbOTO JIOCJIIJDKEHHS [OJISTal0Th Y TOMY, 1110 3 1948 poKy 710 TpeTbhoro IecsiTHliTTs 21-ro cToNiTTs i3paiibchbKuit
3aKOHOJIaBellb HEOJHOPA30BO BXKMBAB 3aXOMIB JUIsl 3al00IiraHHS KOHCTUTYLIHHOMY DEry/IlOBaHHIO LMBUIbHHX
1u1r00iB, 30epiraoun apxaiuHy CHCTEMY MiJIeTa, OCMAaHCbKYy CHCTeMy LUIOOYy B peNirifHUX rpomajax, To0To
OCHOBA PEryJIIOBaHHs U0y Ta po3nydeHHs B [lanecTuHi mig BpuraHChKUM HpaBIiHHAM. AJle HE3BAKAOUYH Ha
Te, 10 MEepBiCHA JOMOBIEHICTh MijuleTa Oysia NMpUiHATa OPUTAHISIMH SIK A0OpOBUIbHA cucTeMa, 13paillbChbKuit
3aKOHO/IaBellb HaJIaB 1if HOBI i 000B’3KOBI 0COOIMBOCTI, YHHKAIOUH [IPU [IbOMY KOMIUIEKCHOTO KOHCTUTYILIHHOTO
peryJIroBaHHS 13palibChKOr0 CIMEIHOrO Mpasa.

VY crarTi poOUTHCSI BUCHOBOK, 1[0 KOHCTUTYIIHHE PEryJII0BaHHS LMBUILHOTO 1ILTIO0Y, HMOBIPHO, HEMOXKIINBE
B I3paini yepe3 MONITHYHY HECHPOMOXKHICTD JOCATTH 3rOIU MK PENIITHAMHU Ta CBITCBKUMH €BpesiMu B [3pai-
Ji. Azne 1e He 3aBaJiMIIO 13paijIbChKOMY 3aKOHOAABUOMY OpraHy JOKOPIHHO 3MIHUTH KOHCTHTYLIHHUI MeXaHi3M
OpPUTAHCHKOTO MPABIIIHHS, 3aJIMIIMBIIM 110331y KJIAalITHK IMIPOBI30BAHOTO 3aKOHOABCTBA, SIKE OPYIIYE OCHOBHI
IPOMaJISTHCHKI TIpaBa i3pailbCbKUX IPOMaJIsH.

KurouoBi ciioBa: Opuranceke npasiiHHs mono [lanectnHu; KoHCTUTYLIIHE peryioBaHHs HuTo0y; [3painb,;
ciMelHe IpaBo; cucTemMa MiJuieTa.
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Summary

The purpose of the article is research the interaction between human rights and measures to protect public
health in the face of new legal challenges posed by COVID-19 through the disclosure of key legal standards to
combat pandemic threats; study of the problem of restriction of the constitutional right to peaceful assembly
and mass events; to analyze aspects of the implementation of the constitutional right to education in a pandemic
crisis and the issue of restriction of freedom of movement. The article examines the interaction between human
rights and measures to protect public health in the face of new legal challenges posed by COVID-19 through the
disclosure of key legal standards to combat pandemic threats; study of the problem of restriction of the constitu-
tional right to peaceful assembly and mass events; to analyze aspects of the implementation of the constitutional
right to education in a pandemic crisis and the issue of restriction of freedom of movement.

The author’s methodological analysis included a number of philosophical, general scientific and special sci-
entific methods. In particular, the method of comparative jurisprudence was used to analyze the experience of a
number of countries in allowing the restriction of human rights. The comparative method contributed to the gen-
eralization of knowledge in the field of medicine, law, public administration, psychology, etc. Synergetic aimed at
the binary nature of legal reality and uncertainty in a pandemic crisis.

The positions of scientists and institutional international bodies on the legitimacy of restrictions on human
rights are represented, the position is motivated by a casual dimension. The author reveals the key standards of
counteracting pandemic threats, special attention is focused on the problem of restricting the constitutional right
to peaceful assembly and mass events. The difficulties of realization of the constitutional right to education in the
conditions of pandemic crisis are pointed out and also questions of legality and non-discrimination in the field of
freedom of movement are raised.

An analysis of the experience of a number of countries has shown that in most countries, the rules of exclusive
action allow for restrictions on human rights or certain deviations from the general mechanism of their implemen-
tation in times of health threats and/or national emergencies. However, in accordance with international law, as
well as constitutional law in democracies, such measures must be necessary, proportionate and reasonably linked
to legitimate public aims.

It is stated that state anti-epidemiological measures deprive citizens of the opportunity to properly exercise
their constitutional rights, including the right to peaceful assembly, mass events, the right to education, and free-
dom of movement. Please note that the introduction of measures to prevent diseases that threaten public health
should be exclusively for this purpose and should be motivated by critical necessity and not by political motives
and interests. Restrictions must pursue a legitimate aim, demonstrate the exact nature of the threat and be propor-
tionate according to that aim. This should demonstrate the direct and immediate link between the implication and
the threat.

The conclusion states that the restrictions imposed by the application must comply with strict proportionality
tests. Restrictions should not be too broad, they should be the least intrusive.

Key words: pandemic crisis, constitutional human rights, public health, right to peaceful assembly, mass
events, right to education, freedom of movement.
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Section 1. Current issues of constitutional and legal status of human and citizen

1. Introduction

The 2019 coronavirus infection (COVID-19)
caused by the SARS-CoV-2 virus poses a global threat
to human life and health. As of November 7, 2021, the
WHO has registered more than 249 million confirmed
cases and more than 5 million deaths (WHO, 2021a).
However, the pandemic also causes a transformation of
social and legal reality. Law is changing as a social reg-
ulator of human relations, but its leveling and deviation
cannot be explained solely by the purpose of protecting
public health. And as Grietje Baars, the professor at The
City Law School, City, University of London, points
out, «even though the world suddenly looks very dif-
ferent from the beginning of the pandemic, the Law and
the State remain relevant.» (Baars, 2020, p. 216)

There are constitutional restrictions of human rights
in order to take preventive measures. Common restric-
tions to varying degrees were imposed on individuals,
groups, communities, cities, or even entire regions.
These restrictions contradict ab initio civil and human
rights. These measures, which are now widely imple-
mented in many regions and countries of the globe,
have raised new ethical questions (Chia T., Oyeniran O.1.,
2020). For the most part, scientists arguing that ambi-
guity as to the scope of the right to liberty in Article 5
of as narrow an interpretation of Article 5 as possible.
(Greene, 2020). However, to resolve the issue by sim-
ply narrowing the rights is illegal. Therefore, the task
of the constitutional legal doctrine of nowadays is to
analyze the transformation of legal practice in the con-
text of global challenges and determine the optimality
of limited rights and legitimacy of state measures of a
preventive nature.

Specialists in various fields of law, including G. Baars,
T. Chia, O.I. Oyeniran, A. Greene, A. E. Yamin, R. Habi-
bi, A. Kecojevic, C.H. Basch, M. Sullivan, N.K. Davi,
S.K. Brooks, R.K. Webster, L.E. Smith, L. Woodland,
S. Wessely, have dealt with legal issues of public health.
However, the new threats posed by the pandemic neces-
sitate additional scientific analysis.

The purpose of the article is to conduct a study of
the interaction of human rights and measures to pro-
tect public health in the face of new legal challenges
posed by COVID-19. The main tasks of the author
are to disclose key legal standards for counteracting
pandemic threats; study of the problem of restriction
of the constitutional right to peaceful assembly and
mass events; to analyze aspects of the implementa-
tion of the constitutional right to education in a pan-
demic crisis and the issue of restriction of freedom
of movement.

2. Key standards for counteracting pandemic

threats

The national measures that the state will take to
overcome the problem in order to protect public health
are important. Therefore, comprehensive international

and national guarantees for the latest global challenge
are also important.

In this regard, on April 14, 2020, WHO adopted a
COVID-19 Strategy update which stipulates that each
country must implement a comprehensive set of mea-
sures appropriate to its capabilities and situation in
order to slow down the transmission of the virus and
reduce COVID-19 related mortality, with the ultimate
goal of achieving and/or maintaining a stable level of
low virus transmission or the absence of new cases of
infection. Appropriate strategies at the national and re-
gional levels should compare measures to reduce direct
mortality associated with COVID-19, indirect mortality
associated with health system overload and disruption
of other priority medical and social services, and min-
imize hazardous and long-term negative consequences
for health and well-being due to the socio-economic ef-
fect of certain retaliatory measures (WHO, 2020).

According to WHO regulations, «detection of cas-
es of the disease, isolation, testing and providing care,
contact tracking and moving to quarantine are import-
ant elements of a comprehensive strategy for localiza-
tion of foci of infection and anti-epidemic measures»
(WHO, 2021b).

Due to the COVID-19 pandemic, various countries
have introduced a number of measures to protect the
health of the population, as well as social measures, in-
cluding keeping a safe distance, temporary closure of
educational institutions and enterprises, quarantine in
different geographical areas and restrictions on move-
ment. In accordance with the changes in the epidemio-
logical picture at the local level, the country is making
adjustments to appropriate measures.

In Ukraine, in addition to constitutional norms and
sectoral codified acts, there is the Law of Ukraine «On
Protection of the Population from Infectious Diseases»
(About the seizure of the population from infectious
diseases, 2000), which defines a set of measures autho-
rized by public authorities to minimize the spread of a
pandemic.

Therefore, it is generally important to understand
the following key aspects. International medical rules,
obligatory for all 196 WHO member states, are clearly
aimed at reducing the spread of the disease by minimiz-
ing barriers to travel and trade and respecting human
dignity, human rights and fundamental freedoms in the
event of a health care crisis. In practice, this means that
key international standards and human rights values are
necessary in all circumstances: non-discrimination on
the basis of gender, socio-cultural, ethnic, religious and
other characteristics; state provision of basic necessi-
ties; state support of public health, equality and fairness
of limited resources, democracy and communication
with civil society.

In most countries, the norms of exclusive action
allow for restrictions on human rights or certain devi-
ations from the general mechanism of their implemen-
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tation in times of health threats and/or national emer-
gencies. However, in accordance with international law,
as well as constitutional law in democracies, such mea-
sures must be necessary, proportionate and reasonably
linked to legitimate public aims (Yamin, Habibi, 2020).

It is not enough for any government to simply say
that it is doing what is necessary or effective. The es-
sence of human rights and democracy — is that the pow-
er is in the hands of the people. Governments must be
able to provide adequate and transparent justification
for the measures taken. Involving individuals and com-
munities is important for effective management of the
spread of the disease.

We believe it is necessary to focus on a number of
human rights that have been restricted as a result of the
necessary public health measures to combat COVID-19,
but we note that much more rights are restricted than
specified in this study.

3. Problems of restriction of constitutional law

for peaceful assemblies and mass events

Such a right is not an absolute right and may be lim-
ited. However, this requires a good legitimate reason.
This fundamental principle of the rule of law is reflect-
ed in the ECHR, namely: Articles 8, 9, 10 and 11 pro-
vide for interference with fundamental rights where it is
necessary for a democratic society to protect health. In
addition, Article 15 of the Convention also provides for
the possibility of derogating from certain rights.

Article 39 of the Constitution states that «citizens
have the right to assemble peacefully, without weapons
and to hold gatherings, rallies, marches and demonstra-
tions....» The free exercise of this right is one of the
preconditions for the normal functioning of a modern
democratic state, as it is a form of direct democracy and
plays an important role in the formation of civil soci-
ety in Ukraine. However, it has not only a political but
also a social context, as communication between peo-
ple provides different kinds of recreational and social
human needs.

Outbreaks identified for today have mainly occurred
in clusters of patients who became infected as a result
of close contact, in the family or at individual events,
characterized by crowds. Therefore, the restriction of
this right is motivated and normatively justified.

Mass events include activities that involve gather-
ing people in a specific place for a specific purpose over
a period of time and that may place an undue burden
on the planning and response system in the country
or community that conducts them. In the context of
COVID-19, mass activities are those that are accompa-
nied by large crowds of people at the venue for a certain
period of time and that can contribute to a more inten-
sive spread of COVID-19, as well as create an addition-
al burden on the health care system.

Mass events are not exclusively recreational; they
can affect the psychological well-being of many people

(such as religious activities), encourage health-promot-
ing behaviors (such as sports competitions), and are of
great socioeconomic importance to communities.

Practical considerations and recommendations for
religious leaders and confessional communities in the
context of COVID-19 issued by WHO on April 7, 2020
call for ceremonies and rituals if needed and if possi-
ble, remotely/virtually instead of large-scale events; to
hold cult, educational or public events with the person-
al presence of participants, on condition of a compre-
hensive risk assessment, as well as compliance with
the requirements of central and local health authorities
(WHO, 2020 b).

Considering the issue of the restoration of mass
events should be based on the results of a thorough
risk assessment, for example, in accordance with WHO
recommendations for mass events in the context of
COVID-19, which take into account both risk factors
associated with the event and the ability of organizers
to mitigate their influence (WHO, 2020 c).

4. Implementation of the constitutional right

to education in a pandemic crisis

This right is key and universal for everyone, and is
now enjoyed by 1.75 billion children and young people
worldwide (Czerepaniak-Walczak, M., 2020, 58).

The right to education is a constitutional human
right, in the Basic Law of our state it is defined in Art.
53 and according to the Decision of the Constitutional
Court of Ukraine it should be understood as «the hu-
man right to acquire a certain amount of knowledge,
cultural skills, professional orientation, which are nec-
essary for normal life in modern society» (Decision of
the Constitutional Court of Ukraine from the certificate,
2004).

This is the third school year in terms of limited ac-
cess to education. The pandemic posed a real threat to
the realization of this right to all persons of school and
senior age, as all educational institutions at different
levels received serious quarantine restrictions on the ac-
tual educational process. The most important measures
for preparation, preparedness and response in connec-
tion with COVID-19 (interim recommendations) indi-
cate that decisions to close, partially close or reopen
educational institutions should be made on the basis
of risk assessment and taking into account the need to
continue the educational process and the health inter-
ests of students, teachers, staff and the local population
and should help prevent a new outbreak of COVID-19
at the local level (WHO, 2020d).

Problems with the realization of the right to educa-
tion are characteristic at any level. And while school-
children have problems mostly with access to infor-
mation and the learning process, students have a wider
range of problems. Currently available studies have
shown that through COVID-19, college and universi-
ty students have experienced mental health problems.

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

17



Section 1. Current issues of constitutional and legal status of human and citizen

Psychological problems include feelings of anxiety,
depression and stress, and they occur due to restrict-
ed movement, social distancing and quarantine. In the
United States, studies have reported that higher levels
of anxiety, depression, and stress have been reported to
affect students’ focus on their learning (Kecojevic etc.,
2020). At the same time, it has been proven that uni-
versities and stakeholders should implement measures
to mitigate the effects of COVID-19, but in general in
most countries legal policy in education does not take
measures to improve the mental health of pupils and
students, which negatively affects academic perfor-
mance and student success (Mudenda, 2021).

National policy is important here. Let’s turn to the
experience of China. On February 5, 2020, at the initia-
tive, the «Guidelines for the organization and manage-
ment of online teaching in higher education institutions
in the period of prevention and control of the epidemicy»
was continued (Ministry of Education of P.R. China,
2020). Management requires national and local gov-
ernments to encourage colleges and universities, along
with the rest of society, to participate in the joint imple-
mentation of online education. In addition, the Ministry
of Education requires that new online courses should
be of the same quality as previous full-time courses. It
requires that the workload of teachers in conducting on-
line courses should be recognized as equivalent to the
workload of a teacher in conducting face-to-face cours-
es; it also encourages students to study independently
online. The Ministry encourages universities to conduct
multidimensional assessment of learning and to take
proper account of student achievement on the Internet.

Higher education systems responded promptly
to these activities, within a few months 22 large on-
line curriculum platforms were opened, 24,000 online
courses for higher education institutions to choose,
including 1,291 national skill courses and 401 exper-
imental national virtual simulation courses, covering
12 undergraduate programs and 18 higher professional
programs (Wang, 2020).

Education is not a privilege. As one of the most im-
portant human activities, it should (even must) be guar-
anteed and provided by the state. It is the responsibility
of the state to ensure respect for the right to education
and to create the conditions for its exercise, including
exceptional, unforeseen circumstances. Therefore, it is
important that the right to education is not limited, it
should be noted that it should receive the latest forms
of implementation, usually through distance learning,
but the basic standards of education should remain un-
changed.

5. Restrictions on freedom of movement

The constitutional content of the right to freedom
of movement is that a citizen can decide at his/her own
discretion which places to visit and how long to stay
there. The pandemic has stopped social communica-

tion in real life, practically implementing it in the field
of online, as modernized technologies help people in
times of social backwardness. The governments of most
countries have taken unprecedented measures due to the
normative rule of «staying at homey, i.e., self-isolation
(except for Belarus, Sweden and Japan). In some plac-
es, the WHO and some countries (China) use the term
«blocking» (The 2019-2020 Novel Coronavirus, 2020).

The initial measures to restrict freedom of move-
ment were very radical. According to the decision of the
National Security and Defense Council «On the proce-
dure for crossing the state border of Ukraine in the out-
break of acute respiratory disease COVID-19 caused
by coronavirus SARS-CoV-2», which is put into effect
by the President of Ukraine on March 17, checkpoints
across the state border of Ukraine for air, rail and bus
services will be closed for two weeks [14]. Subsequent-
ly, this period was extended.

However, this position differs from the WHO rec-
ommendations, which do not recommend imposing
any restrictions on travel or trade in countries facing
COVID-19 outbreaks.

The International Institution points out that «based
on the available evidence, it can be generally concluded
that the imposition of restrictions on the movement of
people and goods during health emergencies is in most
cases not an effective measure and may divert resources
from other measures. Moreover, restrictions can lead to
disruptions in the delivery of necessary assistance and
technical support, disrupt the activities of economic en-
tities and have negative socio-economic consequences
for the countries affected by them. However, in some
circumstances, measures to restrict the movement of
people may have a temporary positive effect, in par-
ticular, if the area does not have active communication
with foreign countries and is insufficiently prepared to
respond to the outbreak» (WHO, 2020e).

Such a measure deprives the right to stay outside
the place of stay (residence), except for personal needs,
such as the purchase of food and medicine, urgent
needs, work, in some countries — sports. Self-isolation
causes inability to see loved ones, loss of rights, «loss
of routine and reduced social and physical contact with
others, often provoking fear, frustration and detachment
from the rest of the world, which upsets participants.
This disorder is exacerbated by the inability to partici-
pate in normal daily activities, such as the purchase of
basic necessities, etc.» (Brooks atc, 2020).

The problem here is the reasonableness of the mea-
sures taken by the state and their compliance with real
threats. Forced self-isolation should be distinguished
from such a measure as quarantine. Quarantine, in es-
sence, involves the isolation or restriction of mobility
of people who came from other countries or suffered
from this infectious disease. In this scenario, infected
by COVID-19 are isolated from uninfected individuals,
and this isolation usually occurs in a hospital. With the
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help of quarantine, we can prevent the spread of the dis-
ease from person to person in order to break the chain
of transmission. Researchers point to the benefits of
quarantine: the isolation of individuals in the group of
reported cases will avoid a significant number of un-
controllable diseases and deaths' (Wilder-Smith, 2020).

At the same time, the reference to complete isola-
tion or self-isolation directly violates human rights. The
problem is not only discrimination against the right to
movement, but also the ability to communicate and en-
gage in social activity. Even before the pandemic, re-
ports showed that many older people were already more
socially isolated and lonelier than the rest of the popu-
lation. Numerous studies and reviews have shown that
social isolation and loneliness have a serious impact
on older people’s mortality, their physical health and
functioning (e.g., heart disease, diabetes, mobility, daily
activities) and their mental health (depression, anxiety
and decreased cognitive abilities) (Social isolation and
loneliness in older adults: opportunities for the health
care system, 2020; Courtin, Knapp, 2017).

The measures are often discriminatory and unequal.
For example, in Bosnia and Herzegovina, older people
were not allowed to leave their homes for several weeks
(Cerimovic, Wurth, Brown, 2020). In the United Arab
Emirates, people over the age of 60 were not allowed
into shopping malls or restaurants after they reopened
after a period of isolation. Similarly, in the Philippines,
people over the age of 60 are prohibited from using the
four Manila subway rail systems after they have re-
sumed work for everyone else (Subingsubing, 2020).

6. Conclusions and prospects

for further exploration

Paternalism involves the restriction of liberty in or-
der to protect or promote the best interests of that per-
son; giving priority to wider societal consequences than
individual rights. The human right to health includes
the protection and prevention of contact with diseases.
This contributes to the fact that long-term interests take
precedence over short-term ones. Public health policy,
which focuses primarily on health outcomes at the pop-
ulation level, can thus subordinate people’s interests
and rights to the common good. Given this, there seems
to be an informal consensus that human health takes
precedence over human rights.

State anti-epidemiological measures deprive cit-
izens of the opportunity to properly exercise their
constitutional rights, including the right to peaceful
assembly, mass events, the right to education, and free-
dom of movement. Please note that the introduction of
measures to prevent diseases that threaten public health
should be exclusively for this purpose and should be
motivated by critical necessity and not by political mo-

tives and interests. Restrictions must pursue a legiti-
mate aim, demonstrate the exact nature of the threat and
be proportionate to that aim. This should demonstrate
the direct and immediate link between the expression
and the threat.

In addition, the restrictions imposed by the applica-
tion must comply with strict proportionality tests. Re-
strictions should not be too broad; they should be the
least intrusive.

One more thing. Implemented measures to restrict
human rights should be carried out for a limited peri-
od and, if necessary, in a safe and humane manner. Al-
though the need for human survival precedes the rights
of the individual, the balance between individual rights
and public health needs, cannot be neglected.

The transformation of social reality is taking place
in all spheres. This article presents only a small list of
changes in the institution of human and civil rights and
freedoms. It requires further analysis of such rights as
the right to work, the right to protection against dis-
crimination on health grounds, the right to free elec-
tions and many others.
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Section 1. Current issues of constitutional and legal status of human and citizen
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AHoTanis

Mertoto cTarTi € TOCIIKEHHS B3aEMOIii ITpaBa JIFOJIMHU Ta 3aX0/[IB 3aXUCTY 310POB’ sl HACEJICHHS B YMOBax HO-
BUX MPaBOBUX BUKJIHKIB 3yMoBIeHHX COVID-19 uepe3 po3kpuUTTs KIHOUOBUX IOPUIMYHUX CTAHIAPTIB MPOTHUIIT
NaHJIEMIYHUM 3arpo3am; J0CIIKEeHHsI TPoOIeMu 00MEXEHHs KOHCTUTYLIHHOTO IpaBa Ha MUPHI 300pH Ta MacoBi
3ax0/IM; MPOaHaIi3yBaTh acleKT! peaizalii KOHCTUTYIIHHOTO 1paBa Ha OCBITY B yMOBaxX MaHIEMIYHOT KPH3H Ta
MUTaHHS OOMEXKEHHsI CBOOOIN TIEpeCyBaHHSI.

ABTOpPCHKHI METO/IONOTTYHMIN aHalli3 BKIIOYaB HU3KY (i10cOPChKUX, 3aralbHOHAYKOBUX Ta CIELialbHO Hay-
KOBHUX METO/[IB. 30KpeMa METOJ MOPIBHSUILHOTO ITPABO3HABCTBA 3aCTOCOBYBABCS JUIsl aHAJI3Y JOCBIY HU3KH KpaiH
II0/I0 JOMYILEHHs] OOMEKEHHS IpaB JtoanHu. KoMrnapaTnuBHUN METOJ CIIPUSIB y3arajJbHEHHIO 3HaHb Yy cdepi Me-
JMLIMHHU, TIPaBa, IPOMaJICBKOTO YIPaBIiHHS rcuxoiorii Tomo. CHHepreTHYHMi cpsiMyBaB Ha OIHAPHICTH MPaBO-
BOI peaslbHOCTI Ta HEBU3HAYEHICTh B yMOBaX MaHAEMI4YHOI KPU3H.

Penpe3enroBani 03uIIiT HAYKOBI[IB Ta IHCTUTYIIMHUX MI>XHAPOJHUX OPraHiB 100 MPaBOMIPHOCTI 0OMEKEH-
Hsl [TPaB JIFOIUHN, MOTUBOBAHO IMO3HUIIII0 Ka3yaJbHUM BUMIPOM. ABTOPOM PO3KPHUTO KIIFOUOBI CTAHIAPTH MPOTHUIIT
NaHJIEMIYHUM 3arpo3aM, OKpeMy yBary CKOHIIEHTPOBAHO Ha MpoOieMi OOMEKEHHsS KOHCTHTYIIHHOTO TpaBa Ha
MHpHI 300pu Ta MacoBi 3axoau. BkasaHo Ha TpyqHOLI peaji3alii KOHCTHTYIIHHOTO IpaBa Ha OCBITY B yMOBax
MaHJEMIYHOT KPU3H @ TAKOXK ITITHTO MUTAHHS PABOMIPHOCTI Ta HEAMCKPUMIHALIT B cepi CBOOOM epecyBaHHSI.

VY crarTi BijoOpaxeHo, 10 OLIBIIOCTI KpaiH HOpMaMK BUKJIFOUHOT JTiT JOMYCKAOThCsI 0OMEKEHHS TIpaB JFOU-
HH Y¥ TI€BHI BIZICTYIIH BiJl 3arajbHOI0 MEXaHIi3My iX peaizaiii y mepios 3arpo3u OXOpOHH 310pOB’st Ta/abo0 mnpu
HalliOHANBHUX HA/I3BUYalHUX cuTyallisix. OJTHaK BIAMOBIIHO 10 MD>KHAPOIHOTO MPaBa, a TAKOXK KOHCTUTYILIHHOTO
npaBa y JIEMOKpaTHYHUX JIepKaBax, TakKl 3aX0d MaloTh OyTH HEOOXi/Hi, MPOMOPIIiiHI Ta pO3yMHO TOB’s3aHi 3
3aKOHHUMHU CYCIIJIbHUMU IIIMHU.

KoHncraroBaHo, 1110 AepKaBHI POTH €I1ieMI0JIOTIYHI 3aX0/1H [1030aBIISIFOTh MOXKIMBOCTI IPOMAISIH HAJICKHUM
YHHOM pealli3yBaTi CBOI KOHCTUTYLIHI IIpaBa, 30KpeMa IpaBo Ha MUPHi 300pH, MacoBi 3aX0/1, ITPAaBO Ha OCBITY,
MOXJIMBICTh CBOOO/IA MepecyBaHHs. 3BEPTAEMO YBary, 10 BBEJCHHS 3aX0/iB 3arno0iraHHs XBOPiO, 110 3arpoxkye
rpOMaJICbKOMY 3/I0POB’F0 BUHSTKOBO Ma€ CTOCYBAaTUCS 3a3HAUEHOT 11iJ1i Ta TOBUHHO OyTH MOTHBOBAHO KPUTHYHOIO
HEOOXITIHICTIO, @ HE MOJITUYHUMHU MOTHBaMHU Ta iHTepecamu. OOMEKEHHsI TOBUHHI MIEPECITiIyBaTH 3aKOHHY METY,
JIEMOHCTPYBATH TOYHY XapakTep 3arpo3u Ta OyTH MPOMOPIIHHAMH 1iK MeTi. Lle Mae mpoaeMOHCTpyBaTH MPSIMHIA
i Oe3mocepeHiil 3B’S130K MIXK BUPA30M 1 3arp0O3010.

Y BHCHOBKY 3a3HA4YCHO, 1110 OOMEKEHHSI, BCTAHOBJICHI 3asBO0, TOBUHHI BiIIOBIIaTH CYBOPHM TECTaM Ha IPO-
nopuiiHicTs. OOMEKeHHs HE MOBUHHI OyTH 3aHaATO IIMPOKKMH, BOHU ITOBUHHI OyTH HaAWMEHII HaB SI3ITMBI 3aXO0/IH.

KurouoBi ciioBa: nanaemiuHa Kpu3a, KOHCTHTYIIIHI [TpaBa JIIOIUHU, TPOMaJIChKE 3/10pOB’si, TPABO Ha MUPHI
300pH, MacoBi 3aX0/IH, IPAaBO Ha OCBITY, CBOOO/IA TIEPECYBaHHS.
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Summary

The notion of violence especially on the rights of women has been plagued with lots of plausible euphoria jeop-
ardizing the initial rational and objective of the human rights placement, that of ensuring that everyone should be
treated with respect and fundamental dignity. The situation has become appalling and frustrating as women encounter
violations on their various status and rights, making them becoming subjects of ridicule. Willing to ensure the recog-
nition and protection of women, Cameroon has adopted a series of international, regional and national laws aiming
at ensuring a safe and secured environment for the protection of women rights and status. Regardless of the various
measures set by the country, the notion of domestic violence appears to be more of a pandemic than a curable sub-
stance as issues of women protection are concerned.

This article is of the opinion that the concept of domestic violence in Cameroon is accelerating as most women are
still treated as an object of commodity in the eyes of many. There is a continuous violation of women rights especially
in aspects of sexual violence and discriminatory practices meted on women. This situation has become worrisome, as
many question the future of women rights in Cameroon as issues of sexual violence escalate, thus affecting tremen-
dously the prestigious status to be occupied by women in the society. In answering the above question and hypothesis,
there will be the need to evaluate the domestic violence environment in Cameroon by questioning the complexities in
the country on issues related to combatting domestic violence, and examining the way forward.

It is convenient and an established scourge beyond all reasonable doubt that, the singularity of sexual violence
continues to be a hard nut to crack notwithstanding all the remarkable efforts put in place by the government of
Cameroon in ensuring its fight. we continue to experience aspect of violations and abuses on the women right
making those harmful practices meted on the women to be turned an unrealistic atmosphere. To this set, it is advis-
able that more efforts, mechanisms and methods should be invested by the government of Cameroon to establish
a favorable climate and environment in the protection and preservation of women rights and status in the country.

Key words: battling, sexual violence, Cameroonian law, violations, women rights.

1. Introduction

Women in many society are treated as some com-
modities and sometimes susceptible as to what they
represent. Notwithstanding the modern conception and
advancement, women continue to be treated inhumane-
ly, unsympathetically and callously, and this has affected
both their status and rights acquired in the society. Sev-
eral human Rights instruments, amongst which, the Uni-
versal Declaration of Human Right 1948, the Conven-
tion on the Elimination of all Forms of Discrimination
Against Women, MAPUTO Protocol, African Charter on
the Welfare of the Child, and hosts of others have con-
demned the illegal practices experienced by women on
the international scene which has portrayed devastating

impact and effect on the status they represent in the soci-
ety. Regardless of the laudable efforts initiated and set by
these instruments, the rates of violation of women rights
are increasing and rampant. The international commu-
nity continue to experience violation done on women
rights, examples being, Female Genital Mutilations,
Sexual Harassment, Voluptuous Abuses, Rape, widow
practices and many other harmful practices. These inhu-
man, violent and unredeemable practices experienced by
women on the international scene are not exempted in
Cameroon. Cameroon as a State of Law, dedicates great
efforts in certifying that women anguishing from the ef-
fects of violence should be protected. In exercising these
efforts, the country has ratified a series of international,
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regional and even sub-regional laws combating violence
done to women. Cameroon’s dedication in this fight is
even more observed in the enactment of National laws
such as the Constitution, the Penal Code, Labor Code,
Civil Status Registration Ordinance, Civil Code and
many others. However, it is surprising despite of the var-
ious laws initiated in Cameroon, there exist to date no
concrete and concise particular law handling matters of
domestic violence. The absence of such peculiar law has
created a huge impact on women status as we continue
to experience an increasing violence on women in the
country. The situation of child marriage, Female Genital
Mutilation, Breast Ironing, Widow Practices, Property
Discrimination, continue to be a nightmare in the country
irrespective of the efforts introduced by competent au-
thorities like the State through its ministries, NGOs, Civil
Society, and other Women Rights Advocate Group advo-
cating for the elimination and eradication of all forms of
violence done to women. These efforts and contributions
have been ignoring as it has produces little to no interest
in matters relating to women rights and status. There is
no doubt that, issue of violence is not only experienced
in Cameroon. Indeed, the international Community con-
tinues to be affected in this capacity. The question posed
is in ascertaining whether this continuous silent crime
done to women can be eradicated? Will women in their
status and rights experience security on their established
identity? In its entire ramification, the story of violence
experienced by women will be an unacceptable forum to
say without terror that the women will be free from bond-
age of violence on their various statuses. This is really an
oblivious hallucination.

Women violence is a deeply rooted problem that
exists in every country in the world. In a report, Am-
nesty International indicated that: Violence in the home
is a truly global phenomenon. The figures may vary in
different countries but the suffering and its causes are
similar around the world. According to World Bank fig-
ures, at least 20 per cent of women around the world
have been physically abused or sexually assaulted. Of-
ficial reports in the USA say that a woman is battered
every 15 seconds and 700,000 are raped every year. In
India, studies have found that more than 40 per cent of
married women reported being kicked, slapped or sex-
ually abused for reasons such as their husbands’ dissat-
isfaction with their cooking or cleaning, jealousy, and a
variety of other motives. At least 60 women were killed
in domestic violence in Kenya in 1998-99, and 35 per
cent of women in Egypt reported being beaten by their
husbands. For millions of women the home is not a hav-
en but a place of terror (Broken bodies, shattered minds
Torture and ill-treatment of women, 2001).

For the most part, nevertheless, the international
community has yet to create operational legal standards
that will exclusively address the problems and intrica-
cies experienced by the fight against domestic violence.
Notwithstanding this unfortunate emptiness, the rights

of battered women may be asserted under international
and regional human rights conventions that are legally
binding upon ratifying states. The International Bill of
Human Rights comprised of the Universal Declaration
of Human Rights (1948) the International, Covenant on
Civil and Political Rights (1966) and the Internation-
al Covenant on Economic, Social and Cultural Rights
(1966) sets forth general human rights standards that
victims of domestic violence may invoke against their
state of citizenship. That is, battered women who have
exhausted all domestic remedies and who still find that
the State has failed to adequately address their griev-
ances, may hold the State liable if that State is a party
to the above instruments. The same can be done un-
der the Convention on the Elimination of All Forms
of Discrimination Against Women together with its
Optional Protocol (1999), and under the Convention
Against Torture and Other Cruel, Inhuman, or Degrad-
ing Treatment or Punishment (1984). Likewise, region-
al instruments may offer protection for battered women.
The European Convention for the Protection of Human
Rights and Fundamental Freedoms (1950), the Ameri-
can Convention on Human Rights (1969) together with
the Inter-American Convention on the Prevention, Pun-
ishment and Eradication of Violence Against Women
(1994), and the African Charter on Human and Peoples’
Rights (1981) are the major regional human rights doc-
uments invoked for victims of domestic violence.

The most critical failing of the institutions dis-
cussed below is the lack of adequate enforcement. That
is, while some of the international and regional courts
are capable of rendering binding decisions, the ultimate
responsibility lays with the States’ Parties to the various
conventions to implement these decisions. Domestic vi-
olence is one of the numerous forms of violence against
women that have been identified worldwide. The United
Nations defined the term «violence against womeny in a
1993 Declaration as «any act of gender-based violence
that results in, or is likely to result in, physical, sexual
or psychological harm or suffering to women, including
threats of such acts, coercion or arbitrary deprivation of
liberty, whether occurring in public or private life». The
Declaration further notes that violence against women
can occur within the family or within the general com-
munity and that it may be condoned or perpetrated by
government officials. Article 2 stating that violence in
the family may include battery, sexual abuse, and mar-
ital rape while violence in the general community may
include rape, sexual harassment at work, and traffick-
ing in women. Having included domestic violence as
a form of violence against women, the United Nations
further explained that, the term ‘domestic violence’ is
used to describe actions and omissions that occur in
various relationships.

Cameroonian laws also have provisions that protect
human rights. Firstly, the Constitution of Cameroon of
18 January 1996 in its preamble mentions a good num-
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ber of human rights under the Universal Declaration on
Human Rights and especially those to the African Char-
ter on Human and People’s Rights.

All persons shall be equal before the law part 1 arti-
cle 1(1), the citizens shall have equal right to vote at the
age of 20 years and above article 2(3) no person shall
be subjected to torture, cruel inhuman and degrading
treatment, the State shall guarantee all citizens of ei-
ther sex their rights and freedom, no person shall be
arrested on ground of origin, religious, philosophical or
political opinion or believe subject to public order. The
Penal Code in art 278 states that no person is entitled
to torture, physical and moral integrity, it also protects
the right to life. It also states that serious injury caused
by assault art 279, Slight Injury art 281, Simple Injury
art 280 are punishable except in cases of self-defense if
provided by the law. The Civil Status Registration Or-
dinance subjected to law No 2011/011 of 6 May 2011
amending and completing some provisions of Order
No 81/02 of 29 June 1981 on the organization of the
civil status registration and various aspects relating to
the physical person in section 77( 2) , states that upon
the death of the husband, the heir to the husband has
no right to control the widow on how to dispose her
husband’s property, she can remarry after the 180 days
of widowhood without laying hands or claims on the
husband’s property. The Civil code ordinance 81/02
of 29 June 1981 in its article 65 states that consent to
marriage shall not be obtained through force, threat or
abuse. Women are given the right to initiate divorce
justified by adultery or domestic violence art 229-246.
Thus the law protects women rights.

The Penal Code also prohibits forced marriages and
punishes the offender with imprisonment and a fine art
356 of the 1981 law. It also punishes sexual harassment
from six months to one-year imprisonment and a fine
of 100,000FRS and punishes sexual assault from to an
imprisonment from 5 to 10 years.

In article 277/01 of the 2016 law sexual harassment,
female genital mutilation is punishable from 10 to 20
years’ imprisonment and a fine and such penalty may
increase for the recidivist and if it led to the death of the
victim (Southern Cameroon High Court Laws, 1955,
section 27).

In Cameroon, the important attention given to local
traditions has affected women so badly in that traditions
don’t give as much protection as modern equality laws.
The Constitution upholds the principle of gender equal-
ity but there are several obstacles to gender equality.
Beside the fact that there are rules relating to women’s
legal status reflecting social attitude affecting the hu-
man rights of women, such laws have direct impacts
on women’s ability to exercise those rights, regarding
the legal context of the family life. Cameroon laws af-
fecting women’s socio-economic status, access to ed-

ucation, to labor market, and politics contribute to vi-
olence against women and their access to redress and
reparation. In customary laws, the judges are mostly
men and they believe that women live to respect their
decisions. They can have many wives, mistresses and
even commit adultery yet the customary law does noth-
ing. With such acts, they tend to foster inequality and
promote men domination thus leading to suppression
of the women, the degrading their status prejudice to
her position and property. Domestic violence whether
it is perpetrated by private or state actors constitutes a
violation of human rights (Coomaraswamy R., 2003,
p. 13). It is the duty of the State to ensure that there is
no impunity for perpetrators of such violence.

2. Analyzing the Various Legal Uraemia

Scrupling Combatting Domestic Violence

in Cameroon

There is no doubt that the State of Cameroon has
initiated laudable efforts in ensuring that issues of do-
mestic violence are waned and even eradicated in the
country through its countless laws and instruments may
they be international, regional, or domestic. The situa-
tion gets appalling and frustrating as the female gender
continues to experience gross violations of its funda-
mental rights and status, thus making the various legal
instruments of an absolute questionable character. The
question one will need to ask is to ascertain and find out
the real problem on the legal platform that has made
issues of domestic violence more of a pandemic than an
epidemic with the possibility of being curable of all ail-
ments and misfortune. This is a real twisting euphoria
difficult to handle.

I-The discrepancy in various legal instruments.

The tendency is that there are so many instruments
illustrating and combatting matters and issues of vio-
lence against women at the international, regional and
Cameroonian level. We have a plethora of these instru-
ments in all areas. Take a good look at the international
level where we have the 1948 Universal Declaration
of Human Right, the 1966 international Covenant on
Civil and Political Right, the International Covenant on
Economic, Social and Cultural Right 1966, the Conven-
tion on the Elimination of all Forms of Discrimination
Against Women, the Convention Against Torture, the
Convention on the Right of the Child and a host of oth-
ers international laws to which Cameroon has not only
signed but equally ratified. Even at the Regional level,
we have the African Charter on Human and People’s
Right, the Convention on the Welfare of the Child and
even the Maputo Protocol in which all are dealing with
violence against women and the need for States in re-
specting these laws and provisions set'.

! Regional instruments in which Cameroon has duly signed and ratified and binding in its laws.
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Looking also at the domestic level, many laws and
instruments have been enacted like the Cameroon Con-
stitution, Penal Code, Civil Code, Labor Code, Civil
Status Registration Ordinance, Southern Cameroon
High Courts Law and a series of proliferated laws in
dealing with issues of domestic violence or violence
against women. We are not saying that those laws are
not essential, they are, and are commendable and rec-
ommendable efforts of the State of Cameroon in setting
beautiful laws and legal initiative in handling violence
of women. The 1996 Constitution equally provides
that all duly ratified instruments signed and ratified by
Cameroon, takes priority over domestic laws (article 45
of the Cameroon Constitution stipulates that duly rati-
fied treaties takes precedents over national or domestic
laws.). Our main worry here is that these laws are just
so numerous, rendering its application and enforcement
confusing and questionable, as there exist no situation
of effectiveness and competence, as the laws expect
Member States to respect and execute, and failure will
amount to breach of fundamental rights and instru-
ments. Maybe the State of Cameroon was signing and
ratifying all these instruments without understanding
their implications in dealing with violence on women
rights and protection. It will always be impracticable
to use all these laws that deal with women violence
to combat situations of violence and abuse of women
rights at all levels.

We cannot and will never refuse or question the fact
that the objective and responsibility of the Cameroonian
Government in issues of human right protection is in
ensuring that violence against women should be com-
batted and even eradicated. The problem we are having
now is the provision and existence of too many laws
and instruments which will rather destroy the whole
combatting process as the law enforcement officers will
be confused as to which law should be applicable. It is
the beautiful intention of the laws to create and ensure
that violence against women should be combatted and
even eradicated as it constitutes violation of the fun-
damental rights, status and dignity of the womanhood.
The diversified nature of different laws and instruments
in combatting violence against women in Cameroon
has made it difficult for the State of Cameroon to com-
bat violence on women. Fantastic, great and plausible
in the existence of all these laws on violence against
women, but the problem we are facing is rather at the
stage of recognition and application.

Worst of them, lies on the fact that these laws or in-
struments do not have the same connotations and mean-
ings making it difficult and complex in handling cases
of domestic violence or violence on women in general.
Handling cases of violence on women is not as easy
as we can imagine, talk less of combating, and when
a standard law cannot be determined, it becomes more
complicated. Violence on women is an issue complex
in nature and of questionable character as it encloses

a wide range of understanding to the society and the
world at large. It is becoming more complicated when
looking at the numerous instruments put in place in
combatting this silent crime in Cameroon. All of these
instruments provided in combating violence on wom-
en are inconsistent, diverse, and indifferent in their ap-
plication and appellations, rendering the fight of these
crimes cumbersome, worrisome and even impossible.

The Pathetic Scattering of Legal Instruments for
the Promotion and Protection of the Rights of Wom-
en and Children.

Notwithstanding that there are discrepancies in the
laws handling violence on women in Cameroon due to
its numerous position, or instruments in protecting and
promoting women and children rights, these laws in all
its embryos are pathetic and frustrating. It seems as if
regards or recognition is not given to these categories of
persons. Human rights problems are not only limited to
children and women rights in the world as it concerns
other categories of persons. The situations of women
and children rights instruments are exaggerated and
confusing. Every law wants to prove that they handle
issues relating women, to the extent that we do not even
understand if it is the same issues they are dealing with.
Women violation and violence requires to be given op-
timum attention by everyone, it is not in scattering laws
here left and right that we are going to understand that
there is the need to combat this violence. The manner in
which laws are scatter is worrisome and questionable.

The State of Cameroon has brought this problem
to itself by taking laws everywhere just in the need
to combat violence made to women. Let us face facts
here! When dealing with combatting violence done on
women and children, it is not something that we are
begging the government to do, it is the responsibility
of the government in ensuring that these vulnerable cat-
egories of persons in the society should be given that
adequate protection through the enactment of credible
laws and mechanisms for protection. It appears from an
appreciation of the situation on the fields that even in
the next 100 years, it will be difficult for the said gov-
ernment to combat this silent crime affecting seriously
the status and rights of these categories of persons. The
laws that were supposed to be organized and positioned
to handle these plagues of violence done on women is
in their own essence confused and problematic. It will
be impossible and practically difficult in solving a given
problem especially those affecting women and children
in a scattered manner.

Cameroon itself is confused on it when combating
violence done to women and children as at one-point
reference is made to the Universal Declaration on Hu-
man Right, on another point they refer to the Conven-
tion on the Elimination of all forms of discrimination
done on the women, the Maputo Protocol, the Con-
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vention on the Right of the Child and a Host of oth-
er laws. At the Cameroonian level, we have the Penal
Code taking care of criminal matters; the Labour Code
is also there, Matrimonial Causes Act 1973, Civil Status
Registration Ordinance, Civil Code, and many others.
These laws and instruments are really scattered and pa-
thetic to an extent that rendering protection and pro-
motion of female and children rights is difficult. Why
could these laws not be harmonizing to save the interest
at hand? What difference that violence on women and
children have that should be scatter in this manner? We
all know the initial difficulty that one may face when
handling issues dealing with violence done on women
and children in our society, lots of problems and harm-
ful practices are meted on these categories of persons
making it questionable.

When we start mixing and scattering laws here
and there, how do we expect in combating this com-
mon problem that is experienced everywhere in which
handling and solving it is not an issue of immediate re-
sponsiveness. The laws and instruments in Cameroon
handling issues of domestic violence should be respon-
sible and organized if they really want to combat this
tribulation done on women and children in Cameroon.
We are not refusing or denying in any way that these
laws should not exist, for they really occupy a place in
every society that wants to be prospective and devel-
oped in situation of protection and promotion of human
rights especially those pertaining to women and chil-
dren rights. Our problem or worry here is in the manner
in which the laws are disperse and disband, making it
difficult for combating to really take place in the do-
main of women and children rights. Cameroon should
bear with us that the system of our laws is the problem
they are facing in handling cases related to combating
violence done on women as a whole.

The Problem of Harmonizing Domestic Legisla-
tion with International Legal Instruments.

There has been complains in the manner in which
instruments and laws have been scattered here and
there in issues related to combating domestic violence
in Cameroon. Others are complaining about the dis-
crepancies in the instruments on Violence on Women in
Cameroon. The question we should be asking is regard-
ing the determination of what have been done domes-
tically in handling this pandemic tackling women and
children rights in Cameroon. The State of Cameroon
has established a series of proliferated laws, legal pro-
visions, and institutions having overlapped mandates in
various documents regarding the protection of women
and children rights in its territory. Despite the available

laws, international instruments have remained the main
instruments that should be used by this State in regu-
lating the treatment of women and children within the
State. With all these laws, for a long period, women
have continued to experience oblivion and obsoleted
practices done on their fundamental human right and
status.

Women and children in Cameroon continue to ex-
perience aspects of violence, discrimination, and ille-
gal practice on their womanhood which has become
of questionable character. Blames in it all should not
be apportioned on all these laws that the State of Cam-
eroon has enacted and established on issues related to
women violence. Our main problem and concern here
is establishing whether all these laws from civil, labor,
criminal, customarily and otherwise are adopted in a
way that complies with those prescribed by interna-
tional instruments to which Cameroon is a party and
signatory. Take for example we have the main law gov-
erning children rights on the international scene that
is the Convention on the Right of the Child principal
instrument on children rights. Having good laws and
instruments on our national laws that deal with children
right, there is no conformity as to that related to inter-
national law.

Cameroon has failed to create a comprehensive le-
gal regime that protects victims and holds perpetrator
accountable. The supposed family law that was draft-
ed in 1997 to address issues of domestic violence has
not yet been adopted. Even with those laws and instru-
ments that are existing in the country in handling issues
of violence done on women are not even harmonized to
correspond with prescription stipulated by international
law. We see aspects of laws on women rights in differ-
ent instruments in the country. At a point in time, there
is the Penal Code, Labor Code, Matrimonial Causes
Act, Civil Status Registration Ordinance, and others
that gave their own different interpretation on what will
amount to violations on these women rights which in
no way corresponds with those on the main instrument
dealing with women’s rights.! The situation becomes
even precarious and devastating in laws dealing with
children rights. Looking at the Convention of the Rights
of the child which try in providing a definition on what
will amount to child, by stating that anyone below the
age of 18 will be considered as a child (Article 1 of the
Convention of the Right to a Child defines a child as
anyone under the age of 18).

Looking at article 52 of the Civil Code which pro-
vides that the minimum age of a girl to get married is
15, and the boys 18 becomes contradictory. Here look-
ing at the convention on the rights of a child provides
that any marriage celebrated where the girl is below the

! We are talking here of the Convention on the Elimination of all forms of Discrimination Against Women being the lone international
Instruments dealing with women right in which Cameroon has signed and ratified. This instruments makes provision on the manner its expect
State to handle treatment given to women, and even goes further in stipulated the various rights of women in which every State should observe

and respect.
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age of 18 will be considered as force marriage which
needs to be cancelled and considered as violation on the
right of a girl child. It becomes worrisome when Cam-
eroon has signed and ratified this Convention on the
Rights of the Child and is still unable to draft its laws
in conformity with those of the Convention. This is just
one of the difficulties encountered which has made the
fight difficult. There are lots of other cases and circum-
stances like that of labor relationship where the Labor
Code as obscure and obsolete as it is does complies to
the international prescription placed and welcomed by
the provisions of the International Labor Organization
in which Cameroon equally is a signatory and party to.

There are lots of violations and abuses of female
worker’s rights in Cameroon because the country has
failed in meeting up the standard put in place by in-
ternational legal instruments on issues related to em-
ployment and treatment of workers. We are not saying
that the country should totally use the provisions of the
international laws and instruments on their domestic
maneuver and recognition, but we believe most of these
international instruments are like a standard and model
that every country that wants to protect and promote
human rights should use as a guide and mirror. Combat-
ting is not something we just sit and accomplish without
a guide, in which the State of Cameroon has failed in its
various commitments when issues of violence against
women are concerned. There is a lot a country stands
to gain when respecting the provisions of international
laws and dispositions in which the same country has
signed and ratified. The lack of harmonization of do-
mestic laws to that of international prescription has re-
ally been a threat to combatting the crime in question. It
will be difficult in combatting violence against women
if domestic legislations do not cooperate with those of
international law as it is always from laws and instru-
ments that a country will be inspired in forming its own
laws and regulations.

The Mixed Application of Legal and Regulatory
Provisions by Societal Actors.

There is always a mixed or confusing understanding
when dealing with legal and monitoring mechanisms
used by the so called community or social actors when
dealing or treating issues related to violence on women.
They failed to understand that the laws are there to es-
tablish that there is a need to combat violence done on
women. The provision of the law is just a theory that
needs implementation on the side of the social actors
or community sponsors on women rights. Therefore, it
becomes the responsibilities and duties of these social
actors by reminding the State that it is their obligation
and duty to ensure that provisions of the legal instru-
ments in which they are not only signatory but equally
ratified should be respected. What these entire social
actors need is to provide for the regulatory provisions

which need to be provided. It is really essential that the
regulatory provisions cannot exist without those of the
legal provisions, but when mixing the two of them it be-
comes confusing and cumbersome. What we need most
especially is the regulatory provision as to what should
be done in combatting or handling issues related to vi-
olence done on women as a whole. When reference of
both concepts is done at the same time it becomes con-
fusing, so it should be independently. The social actors
should be more interested in the respect and enforce-
ment of the law by the State rather than talking on both
legal and regulatory provisions. The laws are there, and
in need of regulatory frameworks for existence. At this
point in time, what the actors should rather be talking
about is on the regulatory frameworks by ensuring that
the provisions stipulated down in the relevant legal in-
struments stated down by the State of Cameroon should
be respected and enforced. Emphasizing on the regula-
tory provisions of the law is more important than having
a look as to legal provisions even though both of them
are important when dealing with combatting violence
against women. The diversified application and both the
legal and regulatory provisions have made combatting
this offence or crime to be difficult or hectic.

The Coexistence of Written Law and Custom.

The tendency is that violence on women has been
stipulated in series of laws ranging from legal to cus-
tomary. In every given society, there are two laws
which are written and customary laws that govern that
society. The same situation or scenario exists in Cam-
eroon where there are present written laws (the most
important one to emphasis on is the 1996 Constitution
which is consider as the highest law of the law which
other laws have their inspirations) spelled out in rel-
evant legal documents such as the constitution, labor
code, criminal code, civil status registration order and
others. The fact that issues of customary laws have been
existing for a very long time and the practice has been
carried out by the people; the existence of written laws
to check elements of customary law becomes question-
able. Even though the provision of Section 27 is clear as
to these customs that are incompatible with the written
laws of the land should be questionable as it is consider
as repugnant to natural justice, equity and good con-
science. These written laws in the country have been
considered by many as a threat to the existing custom-
ary practices. It is not really a bad issue of mentioning
the laws that deal with violence against women whether
these laws are written or customary. But when dealing
with aspects of combatting, we believe laws should be
used separately. What the State should be doing to these
communities who are so indented to these harmful
practices is by telling the people about the ills and con-
sequences that the eradication of these harmful practic-
es will have on the status and right of the women rather
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than talking about the law. The custom or tradition is
the bone of contention here and not the law where those
combatting should lay emphasis on.

Combatting and suppressing these harmful prac-
tices that affect the status and right of the women is a
complex and complicated issue that needs lots of pre-
caution in handling. It becomes the responsibility of the
State to ensure to fight them even though eradication
will be impossible. The existence of the laws on vio-
lence should be used diligently in its application and
one should be used differently from the other. The law
laid down (the positive law or the lex lata) must be sep-
arated from the laws as it ought to be (natural law or
otherwise known as the lex feranda) when dealing with
issue of combatting. There can never be a proper cor-
relation between the written laws and customary laws
when issues of combatting are concerned. The mixing
up and coexistence of the legal text and customary law
will be confusing and demanding sometimes.

The Reluctance of the Judicial Actors.

The problem sometimes is not at the level of iden-
tifying, discrepancies and complex nature of the laws
that deals with domestic violence. The most difficult is-
sue is at the level of those who are supposed to enforce
and implement these laws put in place by the legal text.
They hesitate and even sometimes are unwilling in en-
suring that the laws should be implemented. Most of
them do not even see the necessity of intervening on
issues related to the family as they believe the family is
the most important unit or organ of the society that need
maximum protection and safety, and they believe the
dispute between the spouses can be resolve amicably
rather than pushing the offender of the violence which
in most cases is the husband. The issue of rape that is
provided in our Penal Code which talks of punishing
the rapist for an imprisonment term of five to ten years
is a fallacy when dealing with issues related to marital
rape. We know that issue of sexual intercourse is one
of the duties attached to couples after the solemnity or
celebration of the marriage, and under no circumstanc-
es should this right be violated and a refusal to con-
summate the marriage can be consider a valid ground
for the granting of a divorce. The family being unique
should be protected by everyone including the law en-
forcement officers. If those who are supposed to ensure
that those who commit this crime on women, are the
same people who are reluctant in solving or handling
the problem, then there is a serious problem and which
will automatically have an impact on combatting.

The victims of the rape incident or other related vi-
olent will always be affected as the judicial actors be-
come reticent to its combat. The laws have provided
room or circumstances in order for those who commit
that violence on women to be punishable, and it thus
left for the judicial actors like the court, law officials

and other enforcement officer in ensuring total appli-
cation on the legal texts and laws, but every day we
see cases of female violations being ignored and even
avoided by these officers. This reluctant nature or as-
pect of domestic violence actions by the judicial actors
constitutes a discouraging aspect of most of the women
who do not even see the need of reporting cases of vio-
lence to these actors as they know that nothing will be
done concerning them, and thus continuous violations.
We believe the judicial actors should be capable of do-
ing what they are vested by the law when issues of do-
mestic violence are concerned. A criminal is a criminal
whether it is the husband or wife. There is the need to
impose on them punishment in case of violence on the
woman. What about the situation where the actors of
the judiciary are men, it makes it difficult for implemen-
tation and combatting.

Most men believe that women are property (cus-
tomary law position of the law as to property rights
which sees women as property and according to this
law a property like woman cannot own a property), and
how can property own a property, and because of this
the judicial officer’s loos at women as inferior thereby
finding it difficult to provide a solution to the existing
problem faced by women. The issue of adultery pro-
vided for in Section 361 of the Penal Code as Criminal
is insignificant when it comes to the law enforcement
officials. They still have the conception that man by na-
ture or from the origin are polygamist, and committing
adultery on the part of the man or husband is but normal
which needs not to over emphasize. The provision itself
is problematic as it provides that for the men to be pun-
ished for the act of adultery, the act should have been
committed in their homes or elsewhere habitually. This
is falsified and pushed environment for the supposed
law enforcement officers to violate the law. The law
says for adultery to be committed elsewhere, it must be
habitual as to the men. So when women report cases of
adultery to the judicial actors, they are reluctant in the
context of this provision and sometimes even ignore the
law as they claim that they cannot be proof of adultery
since having direct evidence as to adultery is always
difficult.

The lack of litigation

The problem of litigation or issue of lawsuit are ab-
sent or even lacking when dealing with issues related to
domestic violence or violence on women. How many
women who are victims of domestic violence will be
confident in bringing actions against their husbands
sometimes the women who file complains turn to with-
draw due to further violence and some even refuse that
the case should not be taken to court. Limited file cases
and withdraw might cause be as a result of the fear to
be mock by other women in the family or other fami-
ly member or friend. Sometimes pursuing a case is too
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expensive and the process is too long. This tends to dis-
courage them.

Victims sometimes show the center to be weak
and that it can only recommend, does not take effec-
tive decision and a means of enriching themselves. For
example, overheard a conversation between staff of a
withdraw case by the complainer that is a victim file
a complaint and later withdraw it due to threat. Since
the victims are afraid of been mocked, they prefer to
keep quiet thereby leading to an increase in domestic
violence since the perpetrator knows the partner cannot
file a complained. How will the law even entertain or
even show possible actions in handling violence against
women cases when there no existence of lawsuit by the
victims of the violent. They women are complaining
everyday about the abuse done on them or the violation
of their rights as a woman by their supposed husband
who exerts assault on them, but they lack the courage to
prosecute their husband.

They believe that marriage is a sacred institution
which needs to protect at all cost, so bringing or taking
an action against their husbands will constitute a breach
of confidence of upholding this prestigious institution.
They prefer to bear and die in silence even when they
are aware that they are victims of violence from their
husbands. Some even stay and refuse to report abuse
cases for the sake of their children as they think it is
their responsibility to protect their children against pub-
lic mockery and insults. There is also the aspect that
women in the rural areas have little or no knowledge
about the existence of the center and other NGOs that
they can complain to. It is very difficult of the center
to go into the remote areas to educate the population
there about human rights and women’s rights in par-
ticular. Women who have knowledge about the center
are afraid to lay their complaint because of the fear of
violating their traditions.

This fear causes them to remain quiet and live in
pains. This problem of unawareness is due to the fact
that since many communities are inaccessible and no
service van to go to such areas makes the people remain
ignorant of the fact that domestic violence is a crime
against humanity. They continue to live in violence and
do not see anything wrong in it since they have no ide-
al of it been considered as a crime under Cameroonian
laws. Combatting violence or domestic violence on
women is a difficult and pragmatic unrealities that will
be a nightmare on the part of the law to handle as most
of the victims of the violence are women who in most
cases find it difficult in reporting cases of violence.
Most traditions in Cameroon do not consider rape be-
tween husband and wife. This is because they believe
that the husband has the right to have intercourse with
the wife as he wishes. The wife is seen as a property as
does not belong to the husband alone but to the whole
family. With all this out cade traditions, the center finds
it difficult to change the mentality of the people. Wom-

en who are victims of domestic violence cannot even
file a complained or return to their father’s house. Rea-
soning being that tradition forbids return of bride price
and as a taboo. Some of these women are even afraid of
being punished by the custodian of their traditions. All
this makes things difficult for us to experience complete
combatting or suppression of the crimes on them. Those
that even disclosed it are still afraid. The fear in them
makes them to make a request of not disclosing it to
anyone.

We believe the law will not force these women in
bringing actions against their husbands’ in case of abuse
or violence, they women or the supposed victims are
those suffering from these plagues or violent on their
right, but how many of them have that courage to bring
actions against their husbands. They believe that they
owe that obligation to be submissive and respect their
husband as they consider them as the sole provider
of the family, bringing or reporting cases of violence
against them will make them to be deprived of the priv-
ileges that they acquired. It thus the fundamental human
right of the women to be treated humanely as the law
gives and maintain their position and status that they
occupied, they should be bold enough in bringing or
reporting cases when face with abuse or violations of
their rights and status by their husbands, they law offi-
cial are they to help them combat this crime by punish-
ing those who violates or abuses their right and status.
But it will difficult in handling this issue of combatting
violence if cases of violence or abuses are not report-
ed. It was not by chance the Universal Declaration of
Human Right 1948 it its article 2 talks about that it is
the responsibility of everyone to respect the dignity of
all regardless of their genetic characteristics. Cameroon
has recognized this right in its preamble by ensuring
that fundamental human right are respected in which
those pertaining to women are not an exception. We
believe that issue of reporting cases by women should
rather be an obligation not that of helping them since
the law gives room for this.

The infelicities and inconsistencies surrounding
the Cameroon Penal Code

There are lots of infelicities and discrimination
when dealing or having a deep inside on the Cameroon
Penal Code when analyzing issues related to violence
on women, for they are highly discriminatory making
difficult in combatting this dangerous pandemic worse
than even the corona virus plaguing the world today.
When having an understanding of some of the provi-
sions of the code, one becomes confuse and question
whether the so called violent against women will ever
be at the finishing lane. Glaring examples of these are
those referred to adultery and abortion.

Talking about the concept of adultery, there is lots
of controversies surrounding its understanding when
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dealing with women right protection and status. Taking
a good look at the provision of the penal Code in its
Section 361 which provides that adultery is systemati-
cally if committed by a woman, but is only punishable
when committed by a man if it is habitual or takes place
in the matrimonial home.Taking a good look at this pro-
vision it is against punishing the crime of adultery when
committed by the husband as emphasis is made as to
the circumstances where the sexual intercourse of the
husband will amount to adultery. The law has to use the
word habitual elsewhere and in sex in the matrimonial
home to amount to adultery when they really know that
it will be difficult for the husband to admit adultery. It
therefore means that if this husband commits adultery
just once, it will not be a valid ground for the wife to
bring an action against the husband for adultery. The
law has provided an exception to what will amount to
adultery, meaning that the women will continue suffer-
ing violence and threat from the husband whenever is-
sues of adultery are brought up.

The law also emphasize that the adultery case must
take place on in the matrimonial home, what about sex-
ual intercourse carried out by the spouse outside the
matrimonial home, this mean that it will not amount to
adultery? The situation becomes even more complicated
in establishing the crime of adultery in case of custom-
ary marriages. On what ground can a spouse bring an
action against the husband under customary law. There
is no evidence that the wife can institute since it will
difficult to proof adultery and the fact that customary
law allows or encourages the husband to marry as many
wives as he think fit. The man or husband will never
feel guilty of adultery, unless the sexual intercourse oc-
curred with another man’s wife.

There will always be that defense by the husband
that his extra marital relationship with a single woman
is that he intends to marry her. It will concretely be dif-
ficult for the wife to bring an action for adultery against
the husband for infidelity only in the case where the
husband abandons her. The situation here is even that it
is difficult to proof adultery using a direct witness, as it
because practically difficult to see the husband and an-
other wife other than his wife on the matrimonial home
or elsewhere committing adultery. Most part of the law
depends on some circumstances presumed which in its
all cannot amount to adultery.

The situation of abortion is also a serious problem
preventing and slowing down the aspect of violence of
men in the country. The Cameroon Penal Code is com-
plicated and confusing when dealing with the offence
of Abortion. As rightly started under Section 337 of the
code provide that:

«(1) any woman procuring or consenting to her own
abortion shall be punished with imprisonment from fif-
teen days to one year or with fine from five thousand to
two hundred thousand francs or with both such impris-
onment and fine.

(2) Whoever procures the abortion of a woman not-
withstanding her consent shall be punished with im-
prisonment from one hundred thousand to two million
francsy.

It admits or permits abortion only when such abor-
tion is criminalized and applicable if the mother’s life
is in danger or if pregnancy is the result of rape. This is
really confusing as we are aware that issue of abortion
is a complex issue, placing only two circumstances in
which abortion should not be punishable is question-
able. There are so many reasons why some women will
want to commits abortion as it becomes a threat on their
status and right. What about the situation where the
woman is being abandon by the person who impregnat-
ed her and is in the running.

The law has not considered the trauma psycholog-
ical, emotional, and physical that this woman will go
through before setting the ground for criminalizing
abortion. The law fails in understanding other circum-
stances that can affect the woman status or right in cases
of abortion. The same law is talking about killing of a
fetus to amount to abortion. The question one need to
position here is in determining at what period of the
pregnancy it will amount to killing the fetus or baby.
We are not in any way encouraging the concept of abor-
tion of a woman, for we understand, abortion in its very
origin is consider as to be illegal as many considered
it a sin. Our worry here is for the legislation or law
in understanding that combating violence on a wom-
an is complex issue that needs to be defining beyond
all reasonable doubts to be handling. There are some
circumstances that the abortion might be caused as a
result of the violent done on the spouse by the partner.
There should be some modifications of Section 339 of
the Penal Code to put more visibility on what is meant
by severe danger to the mother’s life particularly be-
cause the woman health is not only physical. There can
be the inclusion of important issues like the severe fetal
malformations incompatible with life, incest and the re-
duction of administrative procedure attached to Section
339 of the Code.

Even the situation of rape is still a problem af-
fecting combatting violence on women. The fact that
marital rape or the so called spousal rape is the act
of sexual intercourse with one’s spouse without the
spouse’s consent, having sexual intercourse with the
spouse without consent will amount to rape. This mar-
ital rape in all its implications is considered in most
instances as domestic violence and sexual abuse. The
common law rule of marital rape exemption is based
in the cultural view that marriage makes a woman part
of her husband’s property, so that forced sexual inter-
course is but a husband making use of his property.
Taking a good base in the case of Achu vs. Achu inglis
J in the Court of Appeal South West Region held that:
Customary law does not countenance the sharing of
property especially landed property, between husband
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and wife on divorce. The wife is still regarded as part
of the husband’s property.

That conception is underscored by the payment of
dowry on marriage and on the refund of same on di-
vorce. Looking at the situation from the dictum above,
once the marriage price has been paid by the husband; it
therefore reduces the wife to a property. If the notion or
concept that characterized a human being(wife) to be-
come a property of another, then the notion of bringing
an action for marital rape will be futile and unnecessary.
The husband will not need as to customarily to be pe-
tition for rape when it concerned its property being the
woman. Right from the day the day that the marriage is
celebrated, the woman has given herself to the husband
as a living sacrifice in which she must be available at all
time the husbands’ desires sexual intercourse, bringing
an action for rape is useless. The Penal Code has talk
of criminalizing rape in its Section 296 of the Code by
punishing any person who by physical or moral vio-
lence forces a woman, including an adolescent to have
sexual relations with him. We are not saying that rape
is a good thing that should not be criminalized, but we
are dealing with marital rape or rape in matrimony it is
extremely difficult to bring an action against the hus-
band for rape.

The situation becomes provocative as per the pro-
vision of Section 297 of the penal Code which pre-
vents prosecution of rape when marriage has been
freely consented to both parties, and the assaulted
woman was over the age of puberty during the offence.
I believe this is discriminatory and encouraging the
phenomenon of rape since the perpetrator knows that
he can rape the woman and consented to get married
to her and criminal proceeding against him will be dis-
continue. The issue here is that rape is rape, and when
the fact or elements of rape once established should be
punishable rather than giving instances where the rape
will not amount to a criminal act. How then can we
experience combatting when the law is encouraging
or giving an opportunity to the rapist to be free from
criminal responsibilities? How then can we establish
consent in this kind of marriage celebrated where we
all know that the initial reasons for the celebration of
the marriage derives from the rape incident? The bone
of contention here is that it will be difficult for the law
or law enforcement officials to really have a proper or
effective means of combatting when dealing with the
offence of sexual violence on the woman. Neglecting
certain fundamental aspect of the offence means that
combatting will becomes a total fiasco and disaster,
and this will render combatting or eradication diffi-
cult. The Cameroon Penal Code being the watchdog
in handling or criminalizing issues of rape or violence
against women is entangled with heaps of infelicities
and lacunae’s in which relying on it as a tool in com-
batting or handling issue of violence is questionable.
The situation is not only with the penal code; even

other areas of the laws has still become questionable
in matters relating to domestic violence.

The complexities of the Civil Code

Controversially and inexplicable is an aspect that is
defying and affecting our Civil Code from its French
inception in matters relating to violence especially on
women. It becomes confusing when some basic issues
cannot be handled, and overweighing pendulum is ex-
ercised on the woman status and right within a given
society. A glaring example or illustration here can be
examined in the domain of marriage as to parties. The
code provides in its Article 52 that the minimum age for
marriage is 15 years for the girls and 18 years for the
boys. We are knowing that as to the definition provided
by the 1989 Convention of the Right of the Child in
which Cameroon is not only a signatory but has ratified
the said convention, provide in its Article 1 as follow:
«any person who is below the age of 18».

This becomes contradictory as per the Civil Code
which has already fixed the marriage age of women.
Even though the same code provides in its Article 49
that girls under 18 are not required to marriage, parental
consent is sufficient. This is not a good ground at all in
the country as it has really given birth to early or force-
ful marriage since the law gives the parents the oppor-
tunity in pushing their children to marriage before the
prescribed day of the law. The code has to follow the
provision as provided by Article 1 of the Convention
of the Child which is considered as the ship anchored
instrument of children right in the country. The law was
not foolish in established the minimum age for girls to
get married at the age of 18. The law believes that chil-
dren at that age are still considered as dole incalpax and
lack certain faculties to under the concept of marriage
(the situation of sound mind, sound memory and sound
understanding is very instrumental for there to be a val-
id celebration of a marriage. The absent of these three
elements in the celebration of a marriage will render the
Marriage ceremony null and void) or contract in which
she is entering into. This situation of the law has real-
ly encouraged early marriage and making it difficult to
combat or put an end to these barbaric practices in the
country. We find the practices recurrent and practicable
in our country like in the Northern part of the country
where they believe it is common to give their girl chil-
dren for marriage at the tender age. The problem here
even though a long practice tradition, our laws has also
encouraged its practices, making it difficult for there to
be its elimination and even suppression.

Even the fact that the law gives the husband the
right to choose which matrimonial regimes to appli-
cable in the marriage agreement is a serious problem.
According to the Cameroon Civil Code in its Article 70
which entails that if no choice is made as to the regime
of marriage, and then the couple is married under com-

32 KoncmumyuyitiHo-npasosi akademiuni cmydii Ne 1/2022



Nana Charles Nguindip

mon law which allows polygamy and community of
marital property. So even the law accepts encouraging
polygamy, and then they want to combat violence, diffi-
cult. The situation here is that even if the husband is for
the monogamous regime, it doesn’t stop the husband to
be polygamous as we know the general adage that; «all
Africans by nature are polygamous.»

The husband is and will always be considered to
be the head of the family; he also has the sole right to
determine the family domicile and, in the interest of
the household and the children, may prevent his wife
from taking employment. This situation becomes rebel-
lious and sarcastic, as we all know how it can ridicule
the woman to nothing since the husband has absolute
authority over their wife by depriving them for some
privileges and advantages that she may derived from,
he thinks that he is the sole contributor of the family,
and the wife is not in any best position to provide for
the family depriving her own fundamental right as to
the right to work which is established in many interna-
tional human right and convention that Cameroon has
signed and ratified. The code in its entirety and realities
gives much power to the husband who can violate her
right at any time desired. Even the fact that women are
deprived to full use and enjoyment of property is a seri-
ous problem, for the husband has the right to adminis-
ter communal marital property, thereby giving him the
right to sell or mortgage the couple’s property without
his wife’s consent. Article 1421 and 1428 is a good ex-
ample of the Code depriving the women from using the
matrimonial property. It continues by saying that only
the husband has the right to sell or mortgage the matri-
monial property, the wife has no right as to the property
of the matrimonial home as she herself is considered
as a property, and how can a property own a property.
All these provisions are contradictory to our Cameroon
constitutions especially in its preamble which provide
for equal right to all irrespective of the status, sex, lan-
guage, nationality in question. Both sexes have the right
in enjoying the fundamental human right, and the right
to property is not an exception.

It is really shameful in our country that there are
no specific laws have been enacted to prohibit violence
against women or domestic violence. There are no laws
prohibiting traditional harmful practices, and female
genital mutilation (FGM) and the practice of breast
ironing persist in parts of the North and the South-West
of the country.

Although the government report states that Camer-
oon’s body of laws including the Constitution embodies
the principle of equality between men and women, there
is no legal definition of discrimination provided for by
any law. The embodiment of the principle of equality
in the preamble of the 1996 Constitution as amended
in April 2008 is not sufficient enough to meet with the
standards required by CEDAW, because discriminatory
laws and practices still prevail. CEDAW is not yet in-

corporated into national laws. Article 45 of the Consti-
tution states that duly approved or ratified treaties and
International Agreements shall, following their promul-
gation, override national laws. This statement does not
confer any rights or redress. Enforcement is therefore
weak, since criminal sanctions have to be enacted into
law before becoming applicable.

Adjusting and establishing a potential climate
for a prospective protection and recognition of wom-
en rights

The problem of domestic violence is real and un-
avoidable with it increase proliferating the polluting the
Cameroonian society. The issue here is not just looking
as the female pandemic drone damage of democratic
and legal society, something needs to be done in rem-
edying this deadly plague that have affected the daily
lives of womanhood so as to have a rest and pleasing
future for these women undergoing violence in all do-
mains of activities. We know that it will be difficult in
eradicating and combatting this violence once and for
all, but the question is what should really be done in
reducing its rate of existence in the society. We believe
there are certain categories of persons in the society
who are supposed to be cling as they have those respon-
sibilities in dealing with issue of domestic violence as
they are implicated and involved in its increase and
constant abuse.

It there becomes the responsibility of the Camer-
oon government to ensure the promulgation of laws for
the recognition of the rights of women, and combating
domestic violence should be enforcing with proper
measures put in to place to ensure the better promo-
tion and protection of women’s rights. This is because
most of our laws are not put in practice and the laws
combating domestic violence are ineffective. So for the
government to enforce and make this laws effective she
has to adopt certain measures, mechanisms, and poli-
cies that will jettison discriminations against women
by implementing awareness programs to segment the
population, religions and traditional rulers. It is always
the responsibility of the government in ensuring that its
citizen’s rights and wellbeing should be of prime im-
portance to them, and this can only be done by seeing
to that the various measures used in combatting domes-
tic violence should be effective. They have enacted a
series of enacted laws I their various national laws dis-
position, those laws are really credible and outstanding,
but that is not the rationale of the law to be a beautiful
pendulum, these laws must be implemented to see that
violence are taking care of. And the only way this can
be done is by putting into place concrete measures for
implementation.

Observing at the constitution of Cameroon, many
international laws and foreign laws have been ratify-
ing and signs by Cameroon but they are not effectively
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implemented. This lack of implementation is really a
problem that is affecting these women right and status
in the society. The problem we are facing increasing the
rate of domestic violence in the society, remains level
of implementation, we mean effective implementation.
There is so much sentiment and emotional attachment
when it comes to implementation. There should not be
any pity of the law when dealing with issues of domes-
tic violence face by the victim. The law enforcement
officers and the judiciary are sometimes rendering less
importance to issues related to violence on women es-
pecially domestic violence, and that has become a seri-
ous pandemic in the eyes of the law making it difficult
to combat at this stage. The rampant and increase na-
ture of the violence was due to the negligence of the so
called law enforcement officers. Most of them mocked
at the women who suffered from this violence consider-
ing it as but serious.

The reform of the normative framework aimed at
harmonizing domestic laws with international and re-
gional legal instruments ratified by Cameroon is a beau-
tiful scenario for the government of Cameroon. Laws
on domestic violence are so dispersed and scatter, and
this makes it more difficult. The several names given by
the law to these crimes becomes an issue of question-
ing. There so many instruments on domestic violence
in Cameroon, from the constitution, labor code, penal
code, civil status registration ordinance, customary
laws, and a host of others. It is not having all these laws
that will prevent the public to be aware that they are do-
mestic violence. I believe a harmonization of the laws
that will even conform to those prescribed by interna-
tional law and instruments will a laudable initiative on
the part of the government. It is shameful and surprising
that a state like Cameroon has no law or instrument on
domestic violence, making it difficult to combat. There
should really be reforms on the part of the laws on do-
mestic violence.

The implementation of the platform for joint in-
tervention in the fight against gender-based violence
will equally be appreciated. Issue of violence cannot
be realizing by a single stakeholder on domestic vi-
olence. All the stakeholders in the country dealing
with domestic violence should be able in establishing
or creating a platform where discussion of domes-
tic violence will be done by proposing measures and
mechanisms that will be used in combatting. We be-
lieve this will go a long way in issue related to com-
batting violence. The enhancement of the dissemi-
nation of the national strategy to fight against gen-
der-based violence is great and laudable. The gov-
ernment also engage every ten years an action plan
in achieving its goals and activities. This is a great
initiative, but there is a problem of enhancement and
dissemination. Howe many people in the society are
aware of these action plans of the government? I be-
lieve majority of the population are not aware of this

action plan. Even if they are aware, it is limited to
only a given category of persons. Everybody is sup-
posed to be active in the supposed plan of action of
domestic violence as it is a common plague and pan-
demic affecting the society in one way or the other.

Conclusion

The problem of domestic violence is real and un-
avoidable with it increase proliferating the polluting
the Cameroonian society. The issue here is not just
looking as the female pandemic drone damage of
democratic and legal society, something needs to be
done in remedying this deadly plague that have af-
fected the daily lives of womanhood so as to have a
rest and pleasing future for these women undergoing
violence in all domains of activities. We know that
it will be difficult in eradicating and combatting this
violence once and for all, but the question is what
should really be done in reducing its rate of existence
in the society. We believe there are certain catego-
ries of persons in the society who are supposed to be
clinging as they have those responsibilities in dealing
with issue of domestic violence as they are implicat-
ed and involved in its increase and constant abuse.
Though the state of Cameroon has done so much in
eradicating domestic violence against women, some
malpractices such as breast ironing, FGM, sexual ha-
rassment, physical violence and more still exist. In
the cause of carry out their mission of protecting and
promoting women’s rights, they face a lot of road-
blocks ranging from inadequate funds, personnel,
unawareness, lack of a service car to carry out their
activities and many more. Even though so many laws
have been put in place to protect human rights and
women’s rights in particular, women are still vic-
tims of domestic violence. This continues to place
threat on the socio-economic situation of the country
since the respect of human rights and that of women
is indispensable. Therefore, we suggest that credible
recommendations should be taken into consideration
and acted upon so that a better human rights cul-
ture can be implemented. Recommendation like the
promulgation of laws for the recognition of the rights
of women, and combating domestic violence should
be enforce with proper measures put in to place to en-
sure the better promotion and protection of women’s
rights, participation of women in certain activities
in the country, he creation of more training, profes-
sional schools and even inserting programs in school
curriculum that will be used to educate the general
public on the effects of domestic violence and other
legal instruments to protect women and end violence.

The text of the article is published in the author’s
edition, the author is responsible for its content. The ed-
itors may not share the author’s point of view
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AKI MOPYLYIOTb 3AXUCT KOHCTUTYLIAHUA NPAB XKIHOK Y KAMEPYHI
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AHoTauisn

VsBIIEHHS PO HACHIIBLCTBO, 0COOIMBO MO0 TPAB KiHOK, BUKJIMKAJIO BETHKY KUTBKICTh TPpaBaonoaiOHoi efidopii,

10 CTAaBUTH ITiJ 3aTPO3y MOYATKOBY PAIliOHANBHICTH 1 METY 3aKPIIUICHHS TIpaB JIOIMHH, TOOTO 3a0e3eueHHs TOTO,
o0 10 KOKHOTO CTaBMIIMCS 3 MOBAroo Ta (hyHAaMEHTAIbHOIO TifHicTIo. CHTyalis CTae RKaxXJIUBOIO Ta TAKOIO,
IO PO3YapOBYE, OCKIUJIBKU KIHKH CTHKAIOTHCS 3 IIOPYIICHHSIM iXHBOTO CTAaTyCy Ta IpaB, Yepe3 IO BOHU CTAIOTh
00’ekTamMu HacMilIOK. bakaroun 3a6e3reunTi BUSHAHHS Ta 3aXHCT )KIHOK, KaMepyH NpUitHAB HU3KY MIXKHAPOJHUX,
perioHaNbHHX 1 HAlliOHAIBHUX 3aKOHIB, CIIPSIMOBAHHX Ha 3a0€3IIeUeHH OE3MIEYHOT0 CEPEIOBHILA IS 3aXUCTY IIPaB
1 crarycy kiHOK. He3ane)xHo BiJ pi3HOMaHITHHX 3aXOJiB, sIKi BXKUBAE KpaiHa, OHATTS JOMAITHFOTO HACHIHCTBA
3MAETHCS PAAIIe MAaHACMIEI0, HiX 3ac000M, 10 ITiTA€ThCS TIKYBAaHHIO, KOJIH HICTHCS MPO 3aXUCT JKIHOK.

V wiif crarTi #ueTkes Ipo Te, 0 KOHIETIis JOMAaIlHBOro HacHIIbCTBa B KaMepyHi IPUCKOPIOETHCS, OCKIIBKH
OUTBIIICTH JKIHOK BCE III€ PO3TIAIAIOTECS K 00’ €KT TOBapy B ouax O0arateox. BinOyBaeThcs mocTiiiHEe MOPYIIICHHS
IpaB JKIHOK, OCOOJIMBO B aCHEKTax CEKCyallbHOIO HACHJIBCTBA Ta AUCKPHMIHAILIMHHUX IPAKTHK MO0 XKiHOK. L[
CUTYaIlis BUKIMKAE 3aHEMIOKOEHH, OCKIIBKHU 0araTo XTo CTaBHTh IIiJl CYMHIB MaiiOyTHe mpaB kiHOK y KamepyHi,
OCKUIBKH MPOOJIEMH CEKCYallbHOTO HACHIILCTBA 3arOCTPIOIOTHCS, IO HAJ3BHYAHO BIUIMBAE HA CTATyC, KU
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MAaIOTh 3aliMaTH )KIHKH B CYCHUIBCTBI. BinmoBigaroun Ha BHUIE3a3HAUCHE 3aIIUTAHHS, BHHUKAE TOTPeOa OLIHUTH
CEPEeOBHINE TOMAIIHFOTO HACHIbCTBA B KamepyHi, MOCTaBHBIIM IMiJi CYMHIB CKJIQJHICTh y KpaiHi NMHUTaHb,
OB’ A3aHUX 13 OOPOTHOO0TO 3 TOMAITHIM HACHIBCTBOM, 1 JOCTIKYIOYH MOAAIBIII Mii.

Ioza Oyab-sSKMMHU PO3YMHUMH CyMHIBaMH, YHIKaJbHICTh CEKCYaJbHOTO HACHIILCTBA MPOJOBKYE 3aIHIIATUCS
MIITHIM TOPIIITKOM, HE3BaYKAIOYH Ha BC1 3yCHILIS, JOKIIaAeH] ypsinom Kamepyny 1t 3a0e3nedeHas 60poTh0u 3 HUM.
MH IIPOJOBKYEMO CTUKATHCS 3 IIOPYILCHHSIMH Ta 3JI0BKUBAHHAMH [TPAaBAMH JKIHOK, II0 CTBOPIOE HEPEATiCTHIHY
arMocdepy I IUX MKIMBUX Aiil moao kiHok. [lo mporo Habopy morinbHO, mob ypsa KamepyHy moxmas
OinpIIIe 3yCHIIb, MEXaHI3MIB 1 METOMIB JJISI CTBOPEHHS CHPHUATINBOTO KIIMaTy Ta CEpelOBHINA IS 3aXHCTy Ta
30epeXeHHS TpaB 1 CTaTycy KIiHOK y KpaiHi.

KurouoBi ci1ioBa: 60i0Bi Aii, cekcyanpHe HACHIBCTBO, 3aK0H KaMepyHy, MOpyIIeHHs, TpaBa KiHOK
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Summary

The purpose of the article is the determination of the role of legal conclusions of the SC in providing the prin-
ciple of legality. For implementation of this purpose the following tasks were performed: 1) justification of the
thoughts that the legal conclusions of the SC in the modern conditions are characterized by the numerous number
of signs of court precedent; 2) proving the constantly increasing role of legal conclusions of the SC in providing
of the implementation of the principle of legality; 3) determination of the expanded content of the principle of
legality based on the obligation of the subjects of authority to take into account the legal conclusions of the SC in
their activity.

During the study of the topic of the article, the author analyzed the works of scientists who pay attention to the
study of the role and significance of legal conclusions of the Supreme Court in the activities of subjects of power
as N. Zozulia, O. Kibenko, M. Sambor, M. Shumylo and others. Some questions connected with the determination
of the role of legal conclusions of the Supreme Court in ensuring the unity of judicial practice, were investigated by
the author of this article when compiling the “Compendium of Legal Positions of the Supreme Court for lawyers”
and developing the content part of the analytical and legal system ZakonOnline (Kibenko, 2022). Nevertheless, in
modern legal science there is still a list of unsolved issues in the sphere of the role definition of legal conclusions
of the Supreme Court in providing of the principle of legality.

Based on the conducted research, it is concluded that it is established by the law the obligation for all courts
and subjects of authorities to consider (apply) legal conclusions of the SC allows to confirm that such approach
causes the expanded application of the principle of legality, as the norm of law in fact cannot exist separately from
the SC case law (its legal understanding) and the subject of authorities cannot have own approach to understand
of this or that norm of law.

Key words: legal position, court precedent, judicial practice, legal conclusions, stability of judicial practice,
administrative procedure.

1. Introduction on the application of legal norms set forth in judgments

According to the parts 5 and 6 of Article 13 of the
Law of Ukraine On the Judiciary and Status of Judges,
conclusions on the application of legal norms set forth
in judgments of the Supreme Court shall be binding on
all power holders who apply in their activities a regula-
tory act containing the relevant legal norm; conclusions

of the Supreme Court shall be taken into account by
other courts when applying such legal norms.

From the content of these legal orders it is seen that
legal conclusions regarding the application of the norm
of law set out in the judgments of the SC shall be taken
into account not only by the courts of all instances and
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the SC itself during the application of the relevant provi-
sions of the Law but by all power holders. Moreover, the
obligation of taking into account the legal conclusions of
the SC according to the above said provisions of the Law
concerns exactly the power holders, at the same time the
legislator regarding the judges used the term «shall be
taken into account» interpreted as a recommendation but
not an obligation. Nevertheless, the judgment made by the
judge without the conclusion of the SC must have strong
arguments and appropriate motivation which would be un-
derstandable to an outside observer, ordered and based on
the provisions of the Constitution of Ukraine.

The important part in the context of a researched
problem are the provisions of part 2 of Article 65 of the
Law of Ukraine On Civil Service according to which
the disciplinary offence of the government official is in
particular the making of decision by the government of-
ficial that contradicts the law or conclusions regarding
the application of the appropriate norm of law set out
in the judgments of the SC regarding which the court
made a separate ruling.

Thereby, the obligation for applying the conclusion
of the SC becomes the continuation of the principle of
legality whereas the norm of law (law or other normative
legal act) in fact cannot exist separately from the SC case
law (its legal understanding) and the subject of authority
can’t have his own (different from legal conclusion of
the SC) approach to understand this or that norm of law.

To confirm such conclusion, it is advisable to pro-
vide the provisions of Articles 4 and 6 of the Law of
Ukraine On the Administrative Procedure according to
which the principles of the administrative procedure is
in particular the Rule of Law including legality. Here-
with the last principle except other means an obligation
of the conclusions about the application of norms of the
law set out in judgments of the SC for all administra-
tive authorities (Executive Authority, Authority of the
Autonomous Republic of Crimea, Local Government,
their official, other subject authorized to perform the
functions of the public administration according to the
law) who are applying in their activity the normative
legal act containing the appropriate norm of the law.

Thereby the lack of knowledge of the role of legal
conclusion of the SC in providing the principle of le-
gality, the absence of one scientific approach for under-
standing of nature of the conclusions of the SC stipulate
the relevance of the scientific research of the role and
meaning of legal conclusions of the SC in providing the
principle of legality.

2. Role of legal conclusions of the SC

in providing of the constancy and uniform

case law

In the justification of the thought that the legal con-
clusion of the SC in the modern conditions is character-
ized by the numerous number of signs of court precedent,
the constantly increasing role of legal conclusions of the

SC in providing of the constancy and uniform case law
being one of the elements of the rule of law is testified.

In particular, according to the paragraphs 1 and
5 of the Conclusion of the Consultative Council of
European Judges (CCJE) No. 20 (2017) dated No-
vember 10, 2017. The Role of Courts with Respect
to the Uniform Application of the Law, the similarity
and unity of the law application stipulate the general
obligation of the law (legality), provide the principle
of equality before the law and also under the legal
certainty and predictability being the integral com-
ponents of the rule of law. In the state guided by the
Rule of Law, the citizens are reasonably waiting for
being treated as all others and for being able to rely
on the previous court judgments in similar cases and
thereby the citizens can predict legal consequences
of their acts or omissions.

By the paragraphs 6 and 7 of this Conclusion of the
Consultative Council of European Judges CCJU No. 20
(2017) it is stipulated that repeated court decision-mak-
ings which contradict each other, can create the situation
of the legal uncertainty causing the reduce of the trust
to the court system whereas this trust is an important
element of the state guided by the principle of the rule
of law («Vincic and others v. Serbia», application No.
44698/06 and others). The unity of the law application
stipulates the trust of citizenship to the courts and im-
proves the public opinion regarding the justice and law.

If the parties understood their positions in advance,
they even could decide not to apply to the court; prece-
dents or established court case law which are establishing
clear, consecutive and reliable rules can reduce the need of
court involvement to resolve the disputes; if there is a pos-
sibility to refer to the previous court decisions approved
in the similar cases in particular by the higher courts, the
appropriate cases could be considered more effectively.
Precedents are in principle obligatory de jure and consid-
ered to be proper source of the law (The Role of courts
with respect to the uniform application of the law, 2017).

One of the reasons of establishment of the Institu-
tion of the Conclusions of the SC in Ukraine and its
approaching to the court precedent is called the need
of resolution of instability problem of the case law that
is the main defect of the domestic proceedings (Legal
positions of the Supreme Court as a basis of constancy
and uniform case law, 2017).

It is important that according to the procedural law
of Ukraine, taking into account the previously formu-
lated legal conclusions of the SC is demanded from
both courts of lower instances and the SC itself.

In this regard, O. Kibenko points out the existence
of vertical action of the precedent: taking into account
the legal conclusion of the SC by other courts (provid-
ing the unity within the court system) and horizontal
action of the precedent: obligation of legal conclusion
of the SC for the SC itself (providing the unity within
the SC itself) (Kibenko, 2019).
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The court knows the law and it is inseparably con-
nected with the main function of the cassation court
—to provide the constancy and uniform case law, and
therefore the SC is obliged to take into account all its
conclusions independently of their meaning in cas-
sation claim and accordingly the time formation of
the SC.

3. Theoretical and practical aspects

of the development and formation

of the Institute of Legal Opinions

of the Security Court

The obligation of the SC systematically take into
account its conclusions confirmed by the provisions
of Article 346 of the Code of Administrative Proceed-
ings of Ukraine, under which the court considering the
case in cassation proceeding consisting of the panel
of judges transfers the case for consideration to the
chamber containing such panel if this panel considers
as necessity to derogate from the conclusion regarding
the application of the legal norm in similar legal rela-
tions set out in previous desicion of the SC consisting
of the panel of judges of the same chamber or consist-
ing of the such chamber.

The court considering the case in cassation pro-
ceeding consisting of the panel of judges or chamber
transfers the case for consideration to joint chamber
if this panel or chamber considers as necessity to der-
ogate from the conclusion regarding the application
of the legal norm in similar legal relations set out in
previous decision of the SC consisting of the panel of
judges of the same chamber or consisting of the such
chamber.

The court considering the case in cassation pro-
ceeding consisting of the panel of judges, chamber or
joint chamber transfers the case for consideration to
the Great Chamber of the Supreme Court (GC SC) if
such panel (chamber, joint chamber) considers as ne-
cessity to derogate from the conclusion regarding the
application of the legal norm in similar legal relations
set out in previously desicion of the SC consisting of
the panel of judges (chamber, joint chamber) of other
cassation court.

The court considering the case in cassation proceed-
ing consisting of the panel of judges, chamber or joint
chamber transfers the case for consideration to the GC
SC if such panel (chamber, joint chamber) considers as
necessity to derogate from the conclusion regarding the
application of the legal norm in similar legal relations
set out in previous judgment of the GC SC.

The case is subject to be transferred for the con-
sideration to the GC SC when the party of the case
appeals the court judgment on the basis of the breach
of the rules of subject matter jurisdiction except cases
if in particular the GC SC has already set out in its
judgment the conclusion regarding the issue of sub-
ject matter jurisdiction of the dispute in similar legal

relations (The Code of Administrative Proceedings of
Ukraine, 2005).

Similar provisions are in Article 302 of the Code of
Commercial Procedure of Ukraine, Article 434-1 of the
Criminal Procedure Code of Ukraine and Article 403 of
Civil Procedure Code of Ukraine.

Given norms of law in fact determine the order of
derogation from previously formulated legal positions
of the SC, hierarchy of the legal conclusions of the SC
and also confirm that in acting procedure law of Ukraine
unlike previous acting one (by 2017) the right to initiate
the derogation from legal conclusion of the SC is given
only to the SC; such possibility for courts of first and
appeal instances is absent.

Last ones can in order determined by the Article 290
of the Code of Administrative Proceedings of Ukraine
apply with the application to the SC for consideration
by it as a court of first instance of exemplary case if
in proceedings of one or several administrative courts
there are typical administrative cases the quantity of
which is determined by the expediency of the exem-
plary judgment. Though the transfer of the typical case
for consideration to the SC as exemplary one is not the
option of derogation from the legal position of the SC
however in order of resolution of exemplary case the
SC forms legal conclusion being asked in fact by the
lower-ranking courts. It is typically that the Institute of
exemplary case provided only in administrative pro-
ceedings.

At the same time in commercial and civil proce-
dures the right of court is provided by the application
of the party of the case and also by own initiative
to stop the proceedings of the case in particular in
the case of the consideration of the court decision
in similar legal relations (in other case) in cassation
order by the chamber, joint chamber, GC SC (clause
7 of the part 1 of the Article 228 and clause 11 of the
part 1 of the Article 229 of the Code of Commercial
Procedure of Ukraine, clause 10 of the part 1 of the
Article 252 and clause 14 of the part 1 of the Arti-
cle 253 of the the Civil Procedure Code of Ukraine).
Such provisions are in clause 5 of the part 2 of the
Article 236 of the Code of Administrative Proceed-
ings of Ukraine.

Regarding the order of derogation from the legal po-
sitions of the SC it is necessary to note that in the Con-
clusion of the CCJU No. 20 (2017) there is information
on numerous differences between general and continen-
tal systems of the law regarding the issue whether only
the court of the same or higher level can overcome the
precedent or any court including the courts of lower in-
stances can deviate from the case law if such deviation
is ordered.

In this regard it is appropriate to mention the pro-
visions of the part 5 of the Article 13 of the Law of
Ukraine On the Judicial System and Status of Judges
dated July 7, 2010 (lost its force except separate pro-
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visions on the basis of the Law No. 1402-VIII dated
June 2, 2016), under which the conclusions regarding
the application of the norms of law set out in the judg-
ments of the Supreme Court of Ukraine are taken into
account by other courts of general jurisdiction under the
application of such norms of law; the court has the right
to derogate from the legal position set out in the conclu-
sions of the Supreme Court of Ukraine simultaneously
giving the appropriate motives.

Therefore, in the Law of Ukraine On the Judicial
System and Status of Judges dated 2010 there was a
direct pointing to the right of courts independently to
derogate from the legal position of the Supreme Court
of Ukraine providing the appropriate motivation.

In acting Law of Ukraine On the Judiciary and Sta-
tus of Judges the courts of first or appeal instances were
taken the possibilities to derogate from the legal posi-
tion set out in the judgments of the SC and the Supreme
Court of Ukraine considering the certain case providing
the appropriate motives (Zozulya, 2018).

The absence of such provision in acting Law can
testify that the demand regarding the taking into ac-
count of the legal conclusions of the SC regarding the
application of appropriate norm of law for courts is
close to be obligatory.

Researching the question of obligation to take into
account the legal conclusions of the SC by all courts
including the SC itself it should be noticed that between
legal conclusions of the SC there is some hierarchy.

In particular, in court case law there was made a
constant approach to determine the hierarchy of the le-
gal positions of the SC consisting of different panels,
chambers or joint chamber between legal positions of
cassation courts and also cassation court consisting of
the SC and GC SC.

So, in the Judgment dated February 13, 2019 in the
case No. 130/1001/17 on the basis of the analysis of
the positions of the Articles 346 and 347 of the Code of
Administrative Proceedings of Ukraine, the SC speci-
fied that conclusions contained in the judgments of the
panel of judges of cassation court prevail over the con-
clusions of the panel of judges of cassation court, the
conclusions of joint chamber — over the conclusions of
the chamber or panel of judges of cassation court, and
the conclusions of the GC SC — over the conclusions of
joint chamber, chamber and panel of judges).

Besides, the GC SC in particular in Judgments dat-
ed January 30, 2019 in the case No. 755/10947/17 and
dated November 10, 2021 in the case No. 825/997/17
specified that despite of whether all positions are list-
ed containing the legal position from which the GC SC
derogated the courts during the resolution of the same
disputes shall take into account exactly the last legal
position of the GC SC.

Speaking otherwise in the case if the chamber, joint
chamber or the GC SC having the appropriate case to be
transferred makes the conclusion about the necessity to

derogate from the legal position before the formulated
SC, so it is specified in the judgment how the norm of
law must be applied and the legal position is pointed
out from which the derogation is performed. Herewith
despite of whether all judgments are listed which con-
tain the legal position for the derogation from which the
case is transferred it is considered that such derogation
is performed from the legal position set out in different
decrees of the GC SC and the SC. In the future, during
the resolution of the same disputes the courts have to
take into account exactly the last legal position of the
chamber, joint chamber or the GC SC.

Current conclusion applied by the SC, in particu-
lar in the judgments dated December 18, 2019 in the
case No. 804/937/16, dated March 16, 2020 in the case
No. 1.380.2019.001962, dated February 11, 2021 in the
case No. 240/532/20, dated February 25, 2021 in the
case No. 580/3469/19, dated April 6, 2021 in the case
No. 640/14645/19 and dated May 18, 2022 in the case
No. 160/5259/20.

It is confirmed that the conclusions of the Supreme
Court of Ukraine have the legal force of the conclu-
sions of the GC SC by the provisions of sub-clauses
8 of the clause 1 of the Section VII of the Transitional
Provisions of the Code of Administrative Proceedings
of Ukraine, under which it is established that the chang-
es to this Code come into force with the consideration
of such peculiarities: court considering the case in cas-
sation order consisting of panel of judges or chamber
(joint chamber) transfers the case for consideration to
the GC SC if such panel or chamber (joint chamber)
considers as necessity to derogate from the conclusion
in similar legal relations set out in previous Judgment of
the Supreme Court of Ukraine.

The same provisions are set forth in the sub-clause
7 of the clause 1 of the Section XI of the Transition-
al Provisions of the Code of Commercial Procedure
of Ukraine and in sub-clause 7 of the clause 1 of the
Section XIII of the of the Transitional Provisions of the
Civil Procedure Code of Ukraine.

Determining the legal status of the conclusions of
the Supreme Court of Ukraine, M. Shumylo pays atten-
tion to the question of legal power and obligation of the
legal positions of this court in temporal dimension after
the beginning of work of a new SC. The scientist points
out the existence of such statuses of legal positions of
the Supreme Court of Ukraine: supported SC, over-
come (the derogation is made) SC, positions formed in
the judgments of the Supreme Court of Ukraine in cases
where the dispute arose and was solved on the basis of
inactive law for today, self-derogation of the GC SC
from the legal conclusions used for making the dero-
gation from the legal position of the Supreme Court of
Ukraine (Shumylo, 2020, p. 48-49).

At present there are absent statistic data regarding
the number of legal positions of the Supreme Court of
Ukraine accepted by the SC and gradually implemented
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in its practise or those the derogation was made from.
M. Shumylo gives appropriate data for the period from
the December 15, 2017 to the end of 2020 specifying
that the GC SC adopted 117 judgments containing 73
derogations from the legal positions of the Supreme
Court of Ukraine, with 15 of them to be in administra-
tive proceedings, 15 — in commercial proceedings,
2 —in criminal proceedings and 41 — in civil proceed-
ings (Shumylo, 2020, p. 49).

In this regard the Judgment is mentioned of the
GC SC dated September 1, 2020 in the case No.
216/3521/16-11, where the methods are differentiated
under which the legal positions of the Supreme Court
of Ukraine stop being the source of the law namely:
1) passive method when they lost their legal power in
accordance with the change of legal regulation (deter-
mination); 2) active method when the positions of the
Supreme Court of Ukraine are overcome by the GC SC
(the derogation is being performed) about what it will
be discussed next.

Besides the Judgment of GC SC dated September
4, 2018 in the case No. 823/2042/16 has the summa-
rized conclusion about the basis of the derogation, they
are: 1) defectiveness of the judgment (set of judgments)
meaning: a) defects of form (technical and legal) of
the judgment (ambiguous, mutually exclusive, unclear
forming, inconsistency of reasoning and operative parts
of judgment); b) defects of essence (content filling) of
judgment (fallibility, unreasonableness); c) failure to
perform (inefficient option of protection) the judgment;
2) the change of social context.

According to the legal power of legal conclusions of
the Supreme Court of Ukraine M. Shumylo makes the
conclusion that in the case if the SC accepted the legal
positions of the Supreme Court of Ukraine, so such ac-
ceptance is necessary to be considered as a new legal
conclusion of the SC and in the future to apply exactly
it; in the case if the GC SC performed the derogation
from the legal conclusion by which previously the legal
position of the Supreme Court of Ukraine was over-
come, so such positions by itself do not recover their
legal power as they are overcome; the GC SC must
form own legal conclusion that can be agreeable with
legal position of the Supreme Court of Ukraine but it
will be a new one and made by the GC SC (Shumylo,
2020, p. 53).

Therefore, legal conclusions of the Supreme Court
of Ukraine take the separate place in the hierarchy of
the legal conclusions; they can be included in the po-
sition having the power of legal conclusion of the GC
SC. It is important that the conclusions of the High Ad-
ministrative Court of Ukraine, High Commercial Court
of Ukraine and the High Specialized Court of Ukraine
with the consideration of civil and criminal cases do not
have such power that is also confirmed by the absence
in this courts previously the status of classic court of
cassation instance (the SC).

4. Legal conclusions of the Supreme Court

as an inseparable element of the principle

of legality in decision-making by subjects

of power

On the importance of the meaning of legal conclu-
sions of the SC in legal system of Ukraine and perfor-
mance by them the role of the court precedents also the
fact is pointing out that the knowledge of legal positions
of the SC and ECHR is a demand required for the can-
didates on the position of judge and all judges taking
the qualification assessment.

In particular, according to the part 3 of the Article
78 of the Law of Ukraine On the Judiciary and Status
of Judges, the qualification examination shall be con-
ducted as follows: a candidate for judicial office takes
a written anonymous test and anonymously completes
a written practical assignment in order to identify his/
her level of knowledge, practical skills and abilities in
the application of law and conducting a court hearing.

By the part 2 of the Article 85 of this Law it is pro-
vided that the examination is a main method to estab-
lish the compliance of judge with the criteria of the
professional competence and is being taken in the form
of anonymous testing and performing of the written
practical task with the purpose of testing the knowledge
level, practical skills and ability to apply the law, abil-
ity to perform the justice in appropriate court and with
appropriate specialization (On the Judiciary and Status
of Judges, 2016).

According to the paragraphs 2 and 3 of the Regula-
tion On The Procedure And Methodology for the Qual-
ification Assessment, Indicators of Compliance with
the Qualification Assessment Criteria and Means of
Their Determination, approved by the Decision of the
High Qualification Commission of Judges of Ukraine
No.143/zp-16 dated November 3, 2016, the knowledge
level in the sphere of law including the level of practi-
cal skills and abilities in appliance the law are assessed
(established) by testing in particular of the knowledge
of legal positions of the SC and knowledge of ECHR
case law.

The ability and skills of the conduction of court
hearing and making the court judgment are assessed
(established) by testing in particular the ability clearly
and understandably formulate and produce the legal po-
sition (legal conclusion) in the court judgment (Regula-
tion On the Procedure and Methodology for the Quali-
fication Assessment, Indicators of Compliance with the
Qualification Assessment Criteria and Means of Their
Determination, 2016).

On the other hand, according to the paragraphs 5,
10, 11 and 14 of the Provision for the Procedure of
Taking a Test and the Methodology for Its Assessment
during Qualification Assessment of a Judge approved
by the Decision of the Higher Qualification Commis-
sion of Judges of Ukraine No. 144/zp-16 dated Novem-
ber 4, 2016, during the selection on the position of the
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judge of the SC the candidate has the right during the
performance of the practical task to produce the proj-
ect of legal position of the SC; testing questions must
contain the questions for testing the knowledge level
in the sphere of law including the level of practical
skills and abilities in appliance the law in particular the
knowledge of legal positions of the SC and knowledge
of ECHR case law; totality of testing questions is a test-
ing base containing questions in particular from estab-
lished SC case law; practical task shows the ability and
skills of conduction of court hearing and making the
court judgments in particular the ability clearly and un-
derstandably formulate and produce the legal position
(legal conclusion) in the court judgment (Provision for
the Procedure of Taking a Test and the Methodology
for Its Assessment during Qualification Assessment of
a Judge, 2016).

Therefore, legal conclusions of the SC became the
integral element of the principle of legality whereas
their consideration during the application of norm of
law in similar disruptive legal relations by the courts
of all instances is obliged. Simultaneously, the obli-
gation regarding the application/performance/control
of the performance of legislative acts only with le-
gal conclusions of the SC spreads also on the power
holders.

Such conclusion is based in particular on the anal-
ysis of provisions of the Articles 4 and 6 of the Law of
Ukraine On the Administrative Procedure, according to
which the principles of administrative procedures are
the rule of law including legality; the principle of legali-
ty means that administrative authority performs admin-
istrative proceedings exclusively on the basis within the
authorities and by the method provided by the Consti-
tution of Ukraine, this Law and other laws of Ukraine
and also on the basis of international agreements, agree-
ment for obligation is given by the Supreme Council
of Ukraine and also applies other normative legal acts
approved by the appropriate Government Authority,
Authority of the Autonomous Republic of Crimea, or
local government body on the basis within the authori-
ties and by the method provided by the Constitution of
Ukraine and the Law

This provision of the Law is an important one
taking into account the determination (the Article 2
of this Law) of the administrative authority covering
by it all Executive Authority, Authority of the Auton-
omous Republic of Crimea, Local Self-Government,
their officials, and also other subjects authorized to
perform the functions of the public administration ac-
cording to the law.

Also it is important to recall the Article 4 of the Law
of Ukraine On Administrative Services, according to
which the government policy in the sphere of providing
the administrative services is based on the principles of
the rule of law including the legality and legal determi-
nation.

Similar provisions are contained in the Article 3 of
the Law of Ukraine On Local State Administrations, ac-
cording to which local government administrations act
on the basis in particular of the rule of law and legality
and according to the Article 13 of this Law with aware-
ness of the local government administration within lim-
its and forms provided by the Constitution of Ukraine
and the Laws of Ukraine containing the questions res-
olution of providing the legality and also the citizen
rights, freedom and legal interests protection.

Besides, the Article 4 of The Law of Ukraine On Lo-
cal Self-Government in Ukraine the local government
in Ukraine is performed on the principles of people’s
power and legality, and the Article 38 specially deter-
mines the power of authorities of the local self-govern-
ment regarding the legality providing.

In that regard some scientists put emphasis on the
existence in Ukraine the systematic problem of failure
to consider by the subjects of authorities the legal con-
clusions of the SC.

As an example of such failure M. Sambor provides
the activity of officials of departments of Pension Fund
of Ukraine who realizing the illegality of their actions
keep breaching the social rights of pensioners, veterans,
reducing the amount of their pensions, making them
repeatedly to apply to the court branch of authority,
though the range of questions — recalculation of pen-
sions, establishing of its amount according to the law,
etc., are already resolved in the court order; the court
judgments are performed one time; available exempla-
ry cases, court precedents of the SC do not become a
pointer for the activity and usage of appropriate judg-
ments in similar cases by the public officials of public
administration authorities (Sambor, 2022, p. 127-128).

5. Conclusions

Performed research in this article gives the basis to
make next conclusions.

1. Established by the law the obligation for all
courts and subjects of authorities to consider (apply)
legal conclusions of the SC allows to confirm that such
approach causes the expanded application of the princi-
ple of legality (unfailing to compliance by all subjects
of private and public right of acting laws in Ukraine,
sub legislative acts and legal conclusions of the SC),
as the norm of law (law or other normative legal act) in
fact cannot exist separately from the SC case law (its le-
gal understanding) and the subject of authorities cannot
have own (different from legal conclusion of the SC)
approach to understand of this or that norm of law.

2. The importance of legal conclusions of the SC
in legal system of Ukraine and their role as the court
precedents is demonstrated as follows: 1) the obligation
to take into account legal conclusions of the SC by the
courts of all instances including the SC itself during the
dispute resolution in similar legal relations; 2) depri-
vation of the courts of the first or appeal instance to
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have the opportunity during the consideration of cer-
tain case providing appropriate motives to derogate
from the legal position set out in judgments of the SC;
3) actual binding of the right to initiate by the party of
causational consideration of the case in the SC till the
provident in causational claim the circumstance of ab-
sence of legal conclusion of this Court, failure to take
into account already existing conclusion of the SC by
the court of appellate instance or the necessity to dero-
gate from legal conclusion of the SC; 3) legislative for-
mulation of special order of the derogation from legal
conclusions of the SC in particular transferring the case
for the consideration to the chamber, joint chamber or
the GC SC; 4) establishment of obligation to consider
of legal conclusions of the SC by the subjects of author-
ities during the application by them in their activity the
norms of law regarding which there is already formed
legal position of the SC; 5) providing a requirement for
candidates for the position of judge and all judges un-
dergoing qualification assessment, to knowledge of the
legal positions of the Supreme Court and the ECHR, as
well as the ability to apply and form them.

3. In the system of legal conclusions of the SC is
formed four hierarchy levels: 1) conclusions of the GC
SC (and similar to them according to legal power con-
clusions of the Supreme Court of Ukraine) prevail over
the conclusions of joint chamber, chamber and panel
of judges; 2) conclusions of joint chamber — over the
conclusions of the chamber or panel of judges of cassa-
tion court; 3) conclusions contained in judgments of the
court chamber of cassation court — over the conclusions
of panel of judges of cassation court; 4) conclusions
contained in decrees of the SC approved by the panel
of judges.

4. Commonly known principle of procedural law
jura novit curia (the court knows the laws) is integrally
connected with the main function of the court of cas-
sation instance — to provide the constancy and unity of
case law, and therefore the SC after the opening of cas-
sation proceedings is obliged to take into account all its
conclusions regardless of their mentioning in cassation
claim and according to the time formation of such legal
conclusions of the SC.

5. The courts of first and appeal instances do not
have the possibility independently to derogate from le-
gal conclusions of the SC, instead the Code of Adminis-
trative Proceedings of Ukraine established the Institute
of exemplary case giving the right to the administrative
courts considering cases that have the signs of being
typical to apply to the SC with the application to con-
sider one of such cases as exemplary; in such case the
courts can stop the proceedings in all other cases till
the completion of consideration by the SC of exempla-
ry case; in administrative, commercial and civil proce-
dure provided the right of court by the application of
the party of the case and also by own initiative to stop
the proceedings of case in particular in the case of con-

sideration of court judgments in similar legal relations
(in other case) in cassation order by the chamber, joint
chamber, the GC SC.
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POJ1b MPABOBOI'O BUCHOBKY BEPXOBHOIO Cyly
Y 3ABE3MNEYEHHI NPUHLUMMNY 3AKOHHOCTI

Ouexcannp bepHasiok,
npoghecop xaghedpu npasa
0PUOUYHO20 haKyTbmenty
Esponeticbkoeo yHigepcumemy
OOKMOp WPUOUYHUX HAVK,
orcid.org/0000-0002-2353-4836
Obernaziuk@gmail.com

AHoTanisa

Meroro cTaTTi € BU3HAYECHHS pOJIi MPaBOBOro BUCHOBKY BepxoBnoro Cyay y 3a0e3nedeHHi HNPUHLUITY
3akoHHOCTI. 15t peanizaii 1iei MeTH OyJn BUKOHAHI TakKi 3aBAaHHs: 1) 00rpyHTOBaHO JyMKH PO Te, 1110 TPABOBUI
BUCHOBOK BC y cydacHHX yMOBaX XapaKTEpHU3YEThCS 3HAYHOI KUIBKICTIO O3HAK CYIOBOTO TMPEIEICHTY; 2)
JIOBEJICHO IMOCTIITHO 3pOCTaroydy posib MpaBoBUX BUCHOBKIB BC y 3a0e3nedeHHi pealtizaliii NpUHIUITY 3aKOHHOCTI;
3) BM3HAYEHO PO3LIMPEHUI 3MICT NMPUHIMIY 3aKOHHOCTI, IO TPYHTYEThCSI Ha OOOB’SI3KY CyO’€KTIB BIaJHUX
NOBHOBA)XEHb BPaXOBYBATH IpaBoBi BUCHOBKU BC y cBOiH AisSUIBHOCTI.

[Tix yac mocCiiUKEHHST TEMH CTaTTi aBTOPOM OYJIO ITPOaHaIi30BaHO Ipalli HAyKOBIIIB, 10 IPUAUISIOTH yBary
BUBUCHHSI IIUTAHHS POJIi Ta 3HAYCHHSI MPAaBOBUX BUCHOBKIB BC y IisuIbHOCTI Cy0’€KTIB BIIa/IHUX TOBHOBAXKEHbB K
H. 3o3yns, O. Kioenko, M. Cam6op, M. llymuio Tta in. Jlesiki nutaHHs, OB’ s3aHi 13 JOCIIIHKYBAHOK TEMOIO,
3acTOCYBaHHs IIpaBoBUX BUCHOBKIB BC y 3a0e3nieueHH1 €JHOCTI Cy10BOT IPAKTHUKH, TOCIIPKYBaJIHCS aBTOPOM LIi€l
CTaTTI NPH yKJIa/laHHi «301pHHUKa paBoBHX Mo3ulliii BepxoBHoro Cyy Juis aIBOKaTIB» Ta pO3pOOKH KOHTEHTHOT
YaCTHHY aHaIiTHYHO-TIPaBoBoi cucremu ZakonOnline. [IpoTe y cy4acHii npaBoBiil HayIll 3a/IMIIAETHCS HU3KA He-
PO3KpPUTHX NMHUTaHb y cepi BU3HAYESHHsI poJli MPAaBOBUX BUCHOBKIB BepxoBHoro Cyny y 3a0e3rnedeHHi MPpUHINITY
3aKOHHOCTI.

Ha ocHOBI mpoBelneHOro IOCIIPKEHHsST POOUTHCS BHCHOBOK, IO BCTAaHOBJICHHH 3aKOHOM OOOB’SI30K IS
BCIiX Cy[iB Ta cy0’€KTiB BJIaJJHUX IOBHOBa)KCHb BPaxOBYBaTH (3aCTOCOBYBATH) NpaBoBi BUCHOBKH BC no3Boiisie
CTBEPJUKYBATH, 1110 TAKUIl MIJIXiJ] 3yMOBIIOE PO3IIMPEHE 3aCTOCYBAHHS PUHIIMITY 3aKOHHOCTI, OCKIJIbKM HOpMa
npasa (paKTHYHO HE MOJKE ICHYBaTH BioKpemiieHo Bij ipakTuku BC (#ioro npaBopo3yMiHHS), a cy0’ €KT BIaJHUX
NOBHOB2)XEHb HE MOYKE MaTH BJIACHOT'O IMiJIXO/Y /10 PO3YMIHHS Ti€l UM iHIIOT HOPMHU IpaBa.

KiouoBi ciioBa: npaBoBa Mo3uiisi, CyJI0BUX IPELENEHT, CyJ0Ba MPAKTUKA, NPAaBOBI BUCHOBKH, CTAJICTh
CYZIOBOI IPaKTHKH, aJIMIHICTpaTHBHA MPOLEypa.
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Summary

It is very difficult and practically impossible to create the best and most complete constitution. The Constitution
is a document created by humans and not by the gods, and just like its creators, this document itself cannot be
perfect. There are undemocratically adopted constitutions in the world, but there are no authoritarian constitutions
adopted democratically. However, the conditions for drafting and adopting the Constitution can have a great im-
pact on the content of the Constitution.

Constitution is a legal act or set of legal acts adopted by a supreme body of state power or through a refer-
endum, has the highest legal force and regulates the foundations of the organization of society and the state, the
basic principles of the relationship between the individual and the state. Both the concept of the Constitution and
the history of its development clearly show its special importance in the preservation and development of the state
and society.

The aim of the presented article is to review the process of creation of Constitution in Georgia, to study the
main specifics and obstacles during the process and to analyze the results which has a direct influence on Political,
Economic and Social development of State.

The main methodology used during the research is desk research using historical and legal analysis of the
given situation in1990s in Georgia, the challenges that Georgia has after the independence and the main basis and
fundamentals for further development of Georgian Constitutionalism.

Based on research study, authors have identified the main issues that were left out from the content of constitu-
tion, that are not only important for democratic states, but has the main influence on creation of democratic gover-
nance in country. One of the mentioned issues is the defining of Territorial Structure, which is of vital importance
for Georgia. The final part of the article is concentrated on the steps that should be taken for the discussion of issues
concerning territorial structure, including the different ethnic groups in the debate for solving current left out, but
important issues within the constitution.

Key words: Georgia, constitution, administrative division of state, transitional democracy, developing countries.

1. Introduction

The constitution is a living organism. It is a fu-
ture-oriented document based on past experience, but
focused on regulating the present. The Constitution is the
supreme law of the country and, unlike ordinary legisla-
tion, it embodies the fundamental choice of the country
and its people, the basis of political and social life.

The Constitution is the business card of the state,
it clearly reflects the image of each state. The consti-
tution reflects the internal organization of the country
and specific cultural peculiarities. The twentieth and the
beginning of the twenty-first centuries are undoubtedly
an exceptional period of Georgia’s short history. His-
torically speaking, in a relatively short period of time,
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Georgia acquired and lost its independence, was a qua-
si-subject of the Soviet Union’s quasi-federation for
70 years, managed to escape the socialist regime and
restore its independence. Then, Georgia suffered indi-
rect and unconcealed attacks by Russia and occupation
of its territories, endured a military coup, civil war and
violent internal conflicts with separatists regimes. The
Constitution is the starting point of any legal system
and the last, decisive document ... The supremacy of
the Constitution as a legal norm must be guaranteed by
legal, technical means. As Walter Clark says, The Con-
stitution did not fall from heaven to become the object
of fetish and worship (Clark, 1898, p.12). Creating a
constitution is an experiment, a test, the result of which
will always be different from what was intended and
what was expected.

State constitutions are best understood with ref-
erence to their historical roots. A review of the his-
tory of Georgia’s constitutions provides a synopsis
of the political, economic, and social history of the
state. Georgia’s constitutional history also illustrates
the various methods by which a constitution may be
written or revised.

The first edition of constitution adopted in 1995
consisted of a preamble, 9 chapters and 109 articles.
The preamble emphasises the new constitution’s high
respect for «Georgian nation’s centuries-old state tra-
ditions and the basic principles of the 1921 Constitu-
tion» (Jikia, 2015, p. 19). It can be stated that despite
the legal inheritance from the Constitution of the first
Republic of Georgia, there are number of alterations
made in the 1995 Constitution. Some of the changes
took place due to the reality of that period and some
due to certain dominant political powers and ideology
(Jikia, 2015, p. 20).

Since 1995, Constitution of Georgia was amended
several times and all the changes were made after the
new Political Power came into force. Therefore, it can
be concluded that most changes were made based on
Political motives rather than legal perspectives. In this
article we will focus on the elaboration and adoption of
the Constitution of Georgia.

2. Preconditions for creating the Constitution

of Georgia

After Georgia regained its independence, the
country operated without constitutional law for sev-
eral years. (The revised constitution of 1978 was
in force during the rule of Zviad Gamsakhurdia),
after that the constitution of 1921 was restored,
formally the legislation was in force until August
24, 1995, provided that they did not contradict the
principles of the constitution of 1921. However,
Opinions and interests were influential, while exist-
ing contexts and focus on the needs of citizens (or
groups of citizens) were hardly heard. The declared
position of the government created after the coup

to restore the 1921 Constitution was a practically
unattainable goal. This was undoubtedly a lucrative
political move, however, it was impossible to im-
plement. The 1921 constitution provided a differ-
ent state arrangement, which is why the decision to
create a new constitution was finally made. At the
same time, the 1995 constitution was drafted largely
under the influence of Eduard Shevardnadze. In the
process of drafting the constitution, «the constitu-
tion was written and we studied the constitution to-
gether, both students and professors». Consequent-
ly, the sharing of international experiences played a
crucial role. In the process of working on the 1995
constitution, constitutionalists often made direct
connections with academia in different countries to
take into account the assessments of international
experts on the draft constitution. The positive as-
sessments of the international community were cru-
cial in the aftermath of the constitutional reforms.

The process of working on the basic law of the
Georgia started in 1993 and took almost two years.
The State Constitutional Commission, established in
1993 (Resolution N65 of March 23, 1993), consisted
of 118 members, including lawyers as well as pub-
lic and political figures and, of course, members of
parliament. In compiling the list of members of the
commission, attention was paid to the fact that the
members of the commission included representatives
of all factions, territorial units and national minori-
ties. As a result, the State Constitutional Commission
consisted of persons with and without a title. This
period was going on in an unquenchable wind-fire,
there was a turmoil of passions as well. Since the
end of March 1993, a large-scale attack was carried
out on the capital of Abkhazia, Sukhumi, by our oc-
cupying country — Russia. As a result, Sukhumi fell
in September 1993 (Babek, 2001, p. 20). Since that,
and as a result of the collapse of the Soviet Union,
our country is in transition. A common Challenge in
developing and transition countries is legal reform
which requires good knowledge of legal, political,
social and economic conditions of the recipient coun-
try. But legal reform alone can do nothing if legal
norms are not enforced in practice.

The current Constitution of Georgia was adopted
on August 24, 1995. Its adoption can be confidently at-
tributed to the authoritative influence of Andras Sajo,
who helped overcome the «Constitutionalism of fear»
(Babek, 2012, p. 13). In the 90s, Georgia faced many
challenges. It was a period when the sense of the rule of
law and consequently the sense of the usefulness of the
main law, the constitution, was suppressed and eroded
in society when the machine gun and the gunman de-
cided [political] issues and not the constitution and con-
stitutional records. This event showed the public that
you can have a constitution that would be turned upside
down. Consequently, the Constitution itself is just a
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simple sheet of paper. It is crucial that the Constitution
is recognized and enforced equally by all citizens today
and in the future, which naturally takes a long time.

The process of constructing a free and democratic,
European-style system of government founded upon
the Rule of Law, began in Georgia during the time of
the Democratic Republic (1918—-1921). This was em-
bodied through the Constitution of 1921 which, for the
first time, recognized certain inalienable human rights
and freedoms, including: equality before the law; the
abolition of capital punishment; the right to privacy;
women’s suffrage; the freedoms of expression and as-
sembly; and the rights of ethnic minorities. Addition-
ally, the Constitution ensured other universally rec-
ognized rights that were not expressly defined within
the text, but could nevertheless be derived from the
wide-reaching principles recognized within the consti-
tutional framework. It is precisely these principles that
the current Constitution (in effect since 1995) contin-
ues to build upon, in order to «recognize and protect
universally recognized human rights and freedoms as
eternal and supreme values» and ensure «the people
and the state shall be bound by these rights and free-
doms as directly acting law» (Babek, 2011, p. 24).

The path of independence is the unwavering will of
the Georgian people leading to establish a democratic,
free state (National Strategy for the Projection of Hu-
man Rights in Georgia, 2014-2020). It is also unde-
niable that the principle of democracy and the rule of
law does not have a tradition similar to that of the West-
ern constitutional states in post-communist countries,
which is certainly welcome.

Various conferences, seminars were organized by
the Secretariat of the Commission in 1993-1995 to
study the problems in depth and take into account the
experience of other states, and received effective as-
sistance from well-known foreign specialists and the
Venice Commission. By the end of 1994, there were
13 drafts of the Constitution of Georgia (Republic of
Georgia) in the Constitutional Commission (Lawrence,
1994, p. 21). In addition to the projects prepared by the
commission, the following were presented:

e The political organization «Voice of the Nation»;

e  National Independence Party of Georgia;

e  Thilisi State University, International Law and
Young Constitutionalists of the Faculty of International
Relations The group;

e The Republican Party of Georgia;

Society for the Protection of Workers Interests;
People’s Party of Georgia;

Georgian Young Front Association Young Lawyers;
Commercial Bank of Georgia «Aisi»;
Communist Party of Georgia;

Union of the Children of God of Georgia;
Alexander Shushanashvili (initiative project);

e Union of Citizens of Georgia (The beginnings
of the constitutional history of Georgia).

The Constitutional Commission (and later the Par-
liament) worked constructively and coordinated on is-
sues related to constitutional principles, fundamental
rights, judicial issues and some other issues, but the
debate became heated, sometimes confrontational and
irreconcilable when the issue was horizontal (form of
government) and Referred to vertical (form of territori-
al arrangement). On July 2, 1995, by 64 votes versus 4,
the State Constitutional Commission adopted the draft
constitution, and on June 3, 1995, it decided to submit
it to Parliament, thus completing its historic mission.
Both forms of state power enacted by the Constitution-
al Commission proved unacceptable to parliament: first
Georgia’s territorial «federal principles» were removed
from the draft, then (at the suggestion of the Georgian
Reformers’ Union). At 5:50 pm, the Parliament of
Georgia adopted the Constitution of Georgia by 159
votes to 8 (10 deputies did not take part in the voting)
in the so-called Imeli building (Adoption, promulgation
and amendments of Constitution of Georgia, FAOLEX
Database).

On August 29, 1995, when the adoption of the
Constitution should have been noted, a loud explosion
rocked the area around the Imeli building in central
Thilisi. On this day, Eduard Shevardnadze escaped the
first terrorist act against him (Arakelian, Nodia, 2005,
p. 8). Despite all the above, on September 17, 1995,
members of the State Constitutional Commission and
the Parliament of the Republic of Georgia signed the of-
ficial text of the Constitution in the hall of the Govern-
ment Palace, where in 1991 the Supreme Council of the
Republic of Georgia proclaimed the Act of Restoration
of Independence (The beginnings of the constitutional
history of Georgia).

3. Confrontational and irreconcilable problems

related to the Constitutional principles

for the arrangement of the Government

The separation of powers is a set of guidelines for
the arrangement and functioning of the state which
rules out arbitrariness on the part of the rulers and
anarchy on the part of the governed (Demetrashvi-
li, Jibgashvili, Khmaladze, Nalbandov, Ramishvili,
Usupashvili, 2005, p. 6). Specific aspects of the doc-
trine of the separation of powers were much discussed
as early as the times of the Greek philosophers. John
Locke and Charles Montesquieu developed the notion
further, while the legal formalization and institution-
alization of the idea is connected to the era of the great
revolutions. Since then, almost all non-communist
constitutions see the separation of powers as the main
principle for arranging the government, though the
constitutions of different countries use different ver-
sions of this principle. Under the classical model of
the separation of powers, power is divided between
three branches of government — legislative, executive
and judicial. The classical model of separation of pow-
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ers, as well as its practical application have undergone
certain structural and content-related changes over
time. As Andras Sajo said: «There are many different
forms of the separation of powers and the formation
of the government. Each of them has the right to exis-
tence, provided that the ways of limiting freedom are
rules out or avoided» (Sajo, 2020).

The main Characteristics of Georgia’s govern-
ment are defined by the Constitution adopted in 1995,
namely by:

— The preamble were the people of Georgia express
their strong will to establish a democratic social or-
der, economic independence, a social and legal state,
to guarantee universally recognized human rights and
freedoms;

— The form of political order of Georgia is a dem-
ocratic republic (Constitution of Georgia, Article 1,
1995);

— The people are the sole source of state power
in Georgia. State power is only exercised within the
framework of the Constitution. Power is exercised by
the people through referenda, through their representa-
tives and through other forms of direct democracy. No
individual or group of individuals has the right to seize
or unlawfully take state power. State power is exercised
and based upon legal state principles;

— The state recognizes and defends universally rec-
ognized human rights and freedoms as eternal and su-
preme values. The people and the state are bound by
these rights and freedoms as well as by current legisla-
tion for the exercise of state power.

Dozens of articles, dedicated to the implementation
of these fundamental provisions, define the model of
the government and enable to discuss the branches of
the government, the extent of the division and separa-
tion of powers and the types and effectiveness of checks
and balances.

4. Issues left out

Apart from the issue of territorial arrangement in
the 1995 Constitution, there was no issue left out of
consideration. The omission of this issue in the con-
stitution was caused by the current situation in the
country. While adopting the Constitution in 1995, it
was impossible to determine the territorial arrange-
ment and its regulation was postponed for future.
Georgia managed to adopt the new Constitution on
the 24th of August, 1995 which greatly contributed
to the stability of the country. But the Constitution
failed to determine the territorial structure of the
state. The new Constitution was limited to only a
general phrase about this important issue and post-
poned its regulation for the future. The major reason
for this postponement in the future was the situation
of that period in the country and the necessity for the
adoption of the Constitution. Such decision was the
optimal solution to this situation as the new Georgian

State was established, the reform process under the
Constitution began and at the same time status quo
was maintained. The determination of the territorial
structure of the state extended for a longer period,
which emerged the difficulties in the Country’s pub-
lic and political life. That is why it is essential to
start this process in respect to Abkhazia, and gener-
ally, the adoption of the substantiated concept on the
territorial arrangement by the Government (Lezha-
va, 2020, p. 457). Nowadays, it is inevitable for the
Government of Georgia to determine its position for
the problem of Abkhazia as well as the significant
question of the future territorial arrangement of the
Country. The Constitution of Georgia made the de-
cision in favor of decentralized federation state. This
means that the conception of the future territorial ar-
rangement of Georgia shall be based on the princi-
ples of the territorial decentralization of the state. On
the first stage of decentralization it is recommended
to grant the status of administrative territorial units
to the regions of Georgia; Abkhazia, as it is the only
homeland of the Abkhaz, who have important con-
tribution to the establishment of the Georgian state,
should have some special status, different from all
others. At the same time, we should take into con-
sideration the experience of other states. The consti-
tutional and legal definition of any territorial model
of the state is based on the history, and the political
and legal development of this state (Lezhava, 2020,
p. 459).

Constitutional law also recognizes a decentralized
and centralized federation. The federation can be both
symmetrical and asymmetrical also. The subjects of the
symmetrical federation enjoy equal rights in relations
with the federal government; however, equality is not
absolute. In the countries of asymmetric federalism, its
subjects have a different constitutional-legal status. In
addition to federation subjects (units) with equal rights,
there are other territorial units in the Asymmetric Federa-
tion. In any case, when choosing a future model of terri-
torial arrangement of Georgia, I consider it inevitable to
establish the principle of asymmetry (Gogiashvili, 2020).

Therefore, by taking into consideration the current
territorial, ethnic and political problems in Georgia and
in regard with the analysis of Articles 3 and 4 of the
Constitution, one of the real ways and methods for the
problem resolution I consider it inevitable for Georgia
to establish the asymmetric principle and should be ex-
cluded the typical unitary form from the perspective
versions of territorial arrangement of the country (Le-
zhava, 2020, p. 449).

By starting the discussions on federalism Georgia
will start negotiations and find a compromise with
regions supporting the decentralization. All this will
greatly encourage the negotiation process and support
the solution of the problem of our country’s territorial
integrity (Kublashvili, 2004).
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Unfortunately, since 1993, in almost all state con-
stitutional commissions, discussions on issues such as
the territorial arrangement of the state, the idea of a
bicameral parliament in Georgia, the perspectives of
local self-government, etc., have been mercilessly cut
short.

The important component of the problem of the
general optimal organization of the power is the issue of
territorial self-government. The local self-government
is based on the subsidiarity principle: the power shall be
exercised on that level of authority which is the closest
to the citizens. The existence of real self-government
requires availability of three main elements:

e Administrative decentralization — transfer to
the self-government as much power as it can imple-
ment;

e  Political decentralization — election of local
self-government bodies and granting them the right of
independent decision-making within their own terms of
reference;

e  Fiscal decentralization — providing to the
self-government the financial resources necessary for
implementation of its authority (Demetrashvili, Demet-
rashvili, 2021, p. 276).

Historically, the administrative-territorial division
of Georgia has represented two levels: first, local lev-
el (city, town, village, settlement) and second, regional
level (area, district). After disintegration of the Soviet
Union, despite radical changes that had place in many
spheres of public life of Georgia, the soviet administra-
tive-territorial system has not been practically changed.

As a result, today we have written in the Constitu-
tion that we are a united, indivisible state. But we have
two autonomies:

— Adjara — based on the national territorial system
and self-government principles Adjara shall obtain the
powers attributed to the autonomy which shall be —
special, delegated by the state, or provided by a sep-
arate law.

— Abkhazia and Tskhinvali Region — Abkhazia and
former South Ossetian autonomous district shall have
special statuses which shall be determined in the pro-
cess of political solution of the existing problem along
with their names.

The issue of active political participation of minori-
ties, including an in-depth discussion of the issue of
Adjara autonomy, was associated with separatism and
threats. Even the issue of minority political participa-
tion has raised fears in both majorities and minorities.

5. Conclusion

Countries around the world have undergone a
transformation and emerged as a state governed by the
rule of law, with a high legal culture and governed by
the rule of law. Despite some progress, this process
is quite painful and not infrequently unsuccessful in
Georgia. The essential and primary goal of drafting

constitutions and political reforms is, for the most
part, to seize power, establish inclusive and delibera-
tive mechanisms, and uphold high human rights stan-
dards. Unfortunately, however, over the last 30 years,
constitutional and political reforms in Georgia have
had a greater interest in the redistribution and reten-
tion of power by the ruling parties.

Explanations to stay out of the political spotlight of-
ten contribute to the rarity of in-depth and thorough dis-
cussions in academia and public spaces. In the rarity of
such discussions, however, there is a narrow consensus
among experts that special and positive mechanisms for
the political participation of non-dominant groups are
acceptable only in post-war and post-conflict countries.
In fact, various studies have shown that the use of such
mechanisms is often an essential and proven method of
eliminating sharp power asymmetries, inequalities and
injustices, regardless of whether there has been any ex-
perience of war or conflict in the country.

It is clear that long and inclusive discussions on this
issue, including the involvement of non-dominant eth-
nic groups, would better illustrate the goals of constitu-
tional and political reform on the one hand, and the new
dimensions of the challenges of non-dominant groups
on the other. However, in parallel with the expulsion of
the interests and needs of the majority of the population
from the process of political and constitutional reform,
the problem of double exclusion of non-dominant eth-
nic groups is obvious.

To summarize, to date, since the acquisition of in-
dependence, a substantial rethinking of the political
participation of non-dominant ethnic groups in Georgia
has not taken place, despite the formal record of equal-
ity in the Constitution. These often reinforce the exclu-
sion of non-dominant ethnic groups in Georgia in the
wake of policies of expulsion of the state language and
minority languages into administrative administration
at all levels of public life, policies of sharply poor and
unequal education for non-Georgian students, and divi-
sive discourses.
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AHoTanisn

CTBOpUTH HaWKpaIly i HAUMOBHIITY KOHCTHTYIIO YK€ BaXXKO i MPAKTHYHO HEMOXJTHBO. KoHCTUTYIIS — 118
JIOKYMEHT, CTBOPEHHI JTIOJIbMH, a He O0TaMH, i 5K 1 Ooro TBOPII, caM Iei JOKyMEHT He MOXe OyTH ineanpbHuM. Y
CBITI € KOHCTHTYIIIi, IKi IPUHHITO HEAEMOKPATUIHO, aJie¢ HEeMa€e aBTOPUTAPHUX KOHCTUTYIIIH, IPUITHATHX TEMO-
KpaTn4yHO. OZIHAK YMOBH PO3pOOKHU Ta NPUHHATTS KOHCTHTYLT MOXXYTh MaTH BEJIMKHUIA BIUTMB Ha 3MicT KoHcTH-
Tyii.

KoHcruTyis — npaBoBuii akt a0 CyKyNHICTh IPABOBUX AKTiB, IPHHHATHX BHILIMM OPraHOM JIep>KaBHOI BIaIH
a6o nuxoM pedepeHayMy, Ma€e BHINY IOPUINYHY CHIIY 1 PETYIIO€ OCHOBH OpTaHi3allil CyCIijbCTBA 1 JepIKaBH,
OCHOBHI TPUHIIAITA B3a€MOBITHOCHH 0CO0M, i mepxasa. | cama xonmenmis Konctutymii, 1 icTopis 11 po3BUTKY
SICKpaBO CBiTUaTh MO i 0COOMMBE 3HAYCHHS Y 30€pEKeHHI Ta PO3BHUTKY JIEPKABH i CYCIILIBCTBA.

Mertoro mpeacTaBiIeHOi CTaTTi € onsi mpouecy crBopeHHs KoHctutynii B I'py3ii, DJOCHIKEHHS OCHOBHHIX
OCOOIMBOCTEH 1 epeIIKO i/l Yac MPOLECy Ta aHATi3 Pe3yJbTaTiB, sIKi Oe3MOCepeHhO BIUTHBAIOTH HA TIONITHY-
HUH, eKOHOMIYHHH 1 COIiaTbHII PO3BUTOK JEPIKABH.

OCHOBHA METOZOJIOT s, sIKa BUKOPUCTOBYETHCS i 9ac JOCIIHKSHHS, — IIe TOKTPUHAIBHE JOCTIHKCHHS 3 BU-
KOPUCTaHHSIM iCTOPHYHOTO Ta MPaBOBOTO aHai3y cutyamii B 1990-x pokax y ['py3ii, BUKIHKIB, SIKi TOCTAIN TIEpE]T
I'py3iero micms 3000yTTS HE3aJeKHOCTI, a TAaKOK (PyHIaMEHTAIBHOT OCHOBH Ta YMOB UTSI TIOAJTBIIIOTO PO3BUTKY
TPy3UHCHKOTO KOHCTUTYIIOHATI3MY.

Ha ocHOBI qociiKeHHs aBTOPH BH3HAYMIM OCHOBHI NMUTAHHSA, AKi 3QJHIIAINCS 11032 YBAarok 3MiCTy KOH-
CTUTYLII, IKi € HE JIMIIE BAXIMBUMU JUISL AEMOKPAaTHYHUX AEPXKaB, a il MArOTh OCHOBHUI BIUIMB Ha ()OPMYBaHHS
JEMOKPAaTUYHOTO BpsiyBaHHs B KpaiHi. OXHUM 13 3ralaHUX IMUTaHb € BU3HAYCHHS TEPUTOPIAILHOIO YCTPOIO, L0
€ )KATTEBO BOXKJIMBHUM JUTA [ py3ii. 3akiTiouHa 9acTHHA CTATTi 30CepeKeHa Ha KPOKaX, sIKi CIiJ| BXKUATH sl 00TO-
BOpPEHHS MMUTaHb, IO CTOCYIOTHCS TEPUTOPIAIFHOI CTPYKTYPH, BKIFOUAIOUN Pi3HI €THIUHI TpynH B AeOarax Iyis
BHpIIICHHSI MOTOYHUX MTUTaHb, SKi 3aJUIIAIOTHCS 1032 YBAroro, aje sKi € BAYKINBUMH B PaMKaxX KOHCTUTYIIII.

Kuarouosi cioBa: [pys3is, KOHCTUTYIIIS, aAMiHICTPaTUBHUNA TOALI JACPKaBH, MEPEXifTHA IEMOKpATis, KpaiHu,
10 PO3BHBAIOTHCS.
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Summary

Purpose. The scientific article is devoted to the study of the current state of the judicial system in the condi-
tions of martial law, as well as the analysis of the challenges of the judicial system in connection with Ukraine’s
acquisition of the status of a candidate for EU accession.

Research methods. The methodological basis of the scientific article is a complex of general scientific and special
scientific methods of cognition, the application of which made it possible to reveal the essence of the proposed problem.
The method of analysis and synthesis, modeling, axiomatic and systematic methods of scientific knowledge was used.

Results and conclusions. Today, in the conditions of the military invasion of Russia, the judicial system of
Ukraine has the following features. Among them are the following: in settlements where court buildings have
already been destroyed or hostilities are still ongoing, the implementation of judicial proceedings has become
impossible (this problem was partially solved by changing territorial jurisdiction, creating «back-up copies» of
documents in court cases, holding court sessions in a remote format ); the judicial system still receives funding,
and 50% of the judges’ salaries are given to the needs of the Armed Forces, however, there are no special funds
with capital investments for construction/repair/restoration; there is a problem with the evacuation of judges from
temporarily occupied territories; there are isolated cases of collaborators among the representatives of the judicial
corps. Among other things, with regard to the judicial system as a whole: there is a problem of excessive work-
load of judges, which results in rather long proceedings; and the considerable length of tender procedures is also
a problem.

Most recently, Ukraine received the status of a candidate for EU membership. However, it should be under-
stood that in order to obtain full membership, maximum efforts should be made to meet European standards. The
judicial system should also be properly modernized, first of all, in the aspect of strengthening the independence
of judges, eliminating corruption, as well as strengthening the trust of Ukrainian society and the international
community in the judicial system of Ukraine as a whole. Ukraine must become attractive for investors, and this
is impossible if there are concerns about the existence of conditions for the proper implementation of the right
of business to judicial protection, as well as consideration of the case by a competent court in a reasonable time.
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1. Introduction

Our latest judicial reform began in 2016 in
connection with the introduction of amendments to
the Constitution of Ukraine in the area of justice and
the adoption of the qualitatively new Law of Ukraine
«On the Judicial System and the Status of Judges» in
the same year. Today, in the conditions of the military
invasion of Russia, the judicial system of Ukraine has
the following features. Among them are:

1) In settlements where court buildings have already
been destroyed, or hostilities are still ongoing, the
administration of justice is impossible. This problem was
partially solved by changing the territorial jurisdiction.
Therefore, despite the war, the judicial system today
works and is actually located in those settlements
where there are no hostilities. The Unified Register of
Court Decisions functions properly, thanks to which the
materials of court cases are stored in electronic form.
Also, «backup copies» of such materials were created,
and, in fact, according to the authorities, the server is
safe. Again, there are no difficulties with conducting
court hearings in a remote format.

2) Despite the consequences of the military invasion,
the judicial system still receives funding, and 50% of
the judges’ salaries are given to the needs of the Armed
Forces. However, again, there are no special funds with
capital investment for construction/repair/restoration.

3) There is a problem with the evacuation of judges
from temporarily occupied territories. Now this issue
is being actively resolved, along with other, no less
important problems. Of course, many judges and their
families still managed to evacuate.

4) Unfortunately, among the representatives of the
judicial corps there are isolated cases of collaborators.
Relevant bodies are working to bring them to justice —
counterintelligence, SBU, prosecutor’s office.

5) Judges are subject to mobilization, they do not
have armor. As of today, more than 150 judges and
employees of the court apparatus have been mobilized
to the Armed Forces, and more than 70 people are in
the ranks of the territorial defense (Smyrnov A., 2022).

Among other things, with regard to the judicial
system as a whole: there is a problem of excessive
workload of judges, which results in rather long
proceedings; and also the problem is the considerable
length of tender procedures.

We would also like to separately note that «The State
Judicial Administration of Ukraine together with the EU
Project «Law-Justice» launched a joint special project
«Courts in conditions of war» (2022). Information
about courts under occupation, memories of judges and
court staff, information about assistance, volunteering,
stories of resistance, losses and achievements will be

published on the website of the State Security Service
of Ukraine in the section «Work of courts in wartimey.
Such an idea is supported in society, we must remember
our difficult and thorny path to victory.

2. Requirements of the European Commission

to Ukraine

Most recently, Ukraine received the status of a
candidate for EU membership. However, it should be
understood that in order to obtain full membership, one
should do a lot of work, make maximum efforts in order
to meet European standards. Of course, the judicial
system should also be properly modernized, first of
all, in the aspect of strengthening the independence of
judges, eliminating corruption, as well as strengthening
the trust of Ukrainian society and the international
community in the judicial system of Ukraine as a whole.

A number of important requirements are demanded
from Ukraine: reform of the KSU; judicial reform;
anti-corruption reform; implementation of the anti-
oligarchic law; amendments to the legislation on
national minorities; fight against money laundering, etc.

Ukraine is already preparing a so-called «road map»
for the implementation of such requirements. We have
every chance to implement the recommendations given to
us quickly and efficiently. For example, such countries as
Slovakia and Finland, which had similar problems as ours,
were able to fulfill similar requirements in 3 years. At the
end of 2022, the European Commission must provide a
conclusion on whether we have coped with all the tasks
set before us.

The restart of the High Qualification Commission
of Judges, the High Council of Justice, and eventually
the Constitutional Court of Ukraine is being prepared.
The last challenge, as of today, from the point of view of
modern analysts, is the most serious (Kolomiiets, 2022).

3. Directions of reforming the Supreme Council

of Justice

Regarding the Supreme Council of Justice, it
should be noted that in July 2021, the Verkhovna
Rada of Ukraine amended the law «On the Supreme
Council of Justice», which created a new independent
body — the Ethics Council, which should assess the
integrity of all candidates for the Supreme Council of
Justice, and must also conduct a one-time evaluation
of all current members of the VRP for their
compliance with the criteria of professional ethics
and integrity. Despite the state of war and the unstable
situation in the country due to the aggression of the
Russian Federation, the Ethics Council has already
conducted interviews with current members of the
VRP, and also continued conducting interviews with
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candidates for additional staffing of the VRP to the
authorized composition. Further, the Ethics Council
can recommend to the subjects of appointment — the
President, the Verkhovna Rada and congresses of
judges, lawyers, scientists, prosecutors — to appoint
10 or more members of the 33 candidates to the
VRP. The appointment of exactly 10 candidates for
the positions of members of the VRP will make the
body authoritative and unblock the procedures for
dismissal, removal of judges and consideration of
disciplinary complaints. For this, the law should be
amended to allow appointing entities to appoint all
candidates recommended by the Ethics Council to all
available vacant positions during martial law.

Such an order will fully comply with the Constitution
of Ukraine and the goal of judicial reform: only honest
candidates recommended by the Ethics Council will be
included in the Supreme Administrative Court, which
will ensure the effectiveness of the initiated judicial
reform, which is important for the successful European
integration of Ukraine (Danylenko, 2022).

4. Procedure for competitive selection of judges

of the Constitutional Court of Ukraine

In accordance with the norms of the current
legislation, judges of the Constitutional Court
of Ukraine are appointed by the president, the
parliament and the congress of judges. Although
the Constitution stipulates that the selection of
judges of the Constitutional Court takes place on a
competitive basis, the procedure currently prescribed
in the law does not provide for a real competition.
Each subject of appointment formally conducts its
own «competitions», which, however, do not ensure
verification of candidates for compliance with the
requirements of the Constitution and do not guarantee
that the best candidate will become a judge of the KSU.
The current procedure allows for the appointment of
politically dependent persons who, being judges of
the Constitutional Court, instead of protecting the
Constitution and human rights, protect the interests
of their political patrons, therefore the procedure for
selecting judges must be changed immediately. The
following changes are planned:

1) Delegation of candidates and formation of the
composition of the Court by the assembly of retired
judges of the first composition of the Court and
international organizations is proposed.

2) The list of candidates, in turn, will be formed by the
qualification committee on the basis of the competition
committee. This list will be updated every year.

3) The President of Ukraine, the Parliament and the
Congress of Judges appoint candidates from the list.

4) Judges of the Constitutional Court of Ukraine
will be directly elected by two-thirds of the votes of the
Unified Qualification Commission, regardless of who
appoints the candidate from the list.

Requirements for the qualification commission: 9
members, citizens of Ukraine, compliance with all the
requirements of a KSU judge except for age. The first
composition is approved by the Meeting of retired
judges of the first composition of the KSU (appointed
by judges in 1996), except for those who are members of
political parties, have a representative mandate or hold
a public service position; in the future, the Qualification
Commission will appoint its members independently
according to the principle of co-optation — «introduction
of new members (or candidates) to any elected body
without holding additional elections» (Akademichnyi
tlumachnyi slovnyk, 2022).

Competition for the Constitutional Court of Ukraine
will take place at least once a year, regardless of the
availability of vacancies; the qualification commission
will approve the list of candidates whom the president,
the parliament and the congress of judges will be able to
appoint as judges of the Constitutional Court of Ukraine; a
candidate recommended by the Qualification Commission
is on the list of candidates for 5 years and can be appointed a
judge during this period; after the expiration of the term, he
can take part in the competition again (Prozora protsedura
pryznachennia suddiv Konstytutsiinoho Sudu, 2022).

5. Conclusions

Finally, we note that Ukraine must meet the key
Copenhagen criteria to join the EU. These are three
permanent categories — democracy, rule of law and
market economy (Kolomiiets, 2022). Ukraine must
become attractive for investors, and this is impossible
if there are concerns about the existence of conditions
for the proper implementation of the right of business to
judicial protection, as well as consideration of the case
by a competent court in a reasonable time.
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AHoTauis

Mema. HayxoBa cTaTTs NMPHUCBAYCHA TOCIIIKCHHIO CY9aCHOTO CTaHy POOOTH CyHOBOi CHCTEMH B yMOBAX BO-
€HHOTO CTaHy, a TAKOXX aHaJIi3y BUKIUKIB CYIOBOi CHCTEMH Yy 3B’ 3Ky 13 HAOyTTAM YKpaiHOIO CTAaTyCy KaHAMIaTa

Ha BeTym g0 €C.

Memoou oocniodrcenna. MeTOIONOTIYHOIO OCHOBOIO HAYKOBOI CTATTi € KOMITJICKC 3arajlbHO-HAyKOBUX Ta CIIe-

[iaThbHO-HAYKOBUX METOJIB IMi3HAHHS, 3aCTOCYBAHHS SKUX JO3BOJIMIIO PO3KPUTH CYTHICTB 3allPONOHOBAHOI MPO-
O1eMaruky. byso BUKOPHCTAHO METO]] aHAITI3Y Ta CHHTE3Y, MOJICIIOBAHHSI, aKCIOMaTUYHHUIT Ta CHCTEMHUN METOIH
HAyKOBOTO Ti3HAHHS.

Pesynemamu ma eucrnosexu. CporogHi B yMOBax BifiCRKOBOTO BTOPTHEHHS pocCii cyoBa cuctemMa YKpaiHu
Mae cBoi ocobmmBocTi. Cepen HUX Taki: y HACEICHHWX MYyHKTaX, ¢ Cy[JoBi OymiBmi yke 3HHUIIEHO, a0o IIe
TpUBAIOTH 00HOBI 1ii, YHEMOXIUBICHE 3MIHCHEHHS CYIOYMHCTBA (10 TpoOieMy Oyl0 9acTKOBO BHPIIICHO
[UISIXOM 3MiHH TEPUTOPIAIbHOI MiICYTHOCTI, CTBOPEHHS «OEKaN-KOMii» TOKyMEHTIB CyIOBUX CIIPaB, MPOBE-
JIeHHS CyIOBUX 3acifjaHb y TUCTAaHLIIHHOMY (opMaTi); CyZ0Ba CHCTEMa BCe K OTpPUMY€E (iHAHCYBaHHS, a 3 3a-
poOiTHHX TUTaT cyaniB BignaoTs 50% Ha motpedu 3CY, onHAK, )KOTHUX CIIeNialbHIX (OHAIB 3 KaliTaJlbHUMH
IHBECTHUIIIMH Ha OyTiBHUIITBO/PEMOHT/BITHOBIICHHS HEMAE; € MpoOIeMa 3 eBaKyali€lo CyJaiB 3 THMYacCOBO
OKYTIOBAHUX TEPUTOPIH; cepen MPeACTaBHUKIB CYIIIBCHKOTO KOPIYCY € ONWHHWYHI BHOAAKU KOJAOOpPAHTIB.
Cepen iHIIOTO, IOZ0 CYJOBOI CHCTEMH B IIIJIOMY: € TIpo0iieMa HaaMipHOI 3aBaHTAXXEHOCTI CYAiB, IO Mae
CBOTM HACJIiJIKOM JTOCHThb TPUBAJHI PO3IJISA CIpPaB; TAKOXK MPOOIEMOIO € 3HaYHA TPUBAIICTh KOHKYPCHHX
MpOLEaAyp.
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30BciM HEmOAaBHO YKpaiHa OoTpHMaia cTaryc KaHauaara Ha BcTyn no €C. OmHak, Clif po3yMiTH, IO s
TOTO, a0W OTPHUMATH TTOBHOIPABHE YICHCTBO, CIiJ MPHKJIACTH MAKCHMAIIBHO 3yCHIJIb JJIS TOTO, a0W BiAMIOBiaTH
eBpormelckkuM ctangapram. CyaoBa cHCTeMa TEX MMOBHHHA OyTH HAJC)KHHUM YHHOM MOJAEPHI30BaHA, Yy MEpILY
Yepry, B aCTeKTi ITOCUIICHHS He3aJIeKHOCTI CY/IiB, JIIKBIIAIlil KOPYIIIIii, @ TAKOXK 3MIIHEHHS JOBIPH YKPATHCHKOTO
CYCHIITBCTBA Ta MIKHAPOTHOTO TOBAPUCTBA 0 CYAOBOI CHCTEMH YKpaiHU B LIJIOMY. YKpaiHa MOBHHHA CTATH IIPH-
BaOJIMBOIO JJIS1 iIHBECTOPIB, a 1€ € HEMOXKIIUBUM, AKIIO OyAyTh MOOOIOBAHHS IIOJ0 HASIBHOCTI YMOB JJISl HAJISKHOT
peautizariii mpaBa 06i3HeCy Ha CyIOBHI 3aXHCT, a TAKOXK PO3MIISAY CIIPaBH KOMIETEHTHUM CYZIOM Y PO3YMHI CTPOKH.

KurouoBi cjioBa: cynoBa cuctema, BOEHHHH cTaH, Ykpaina, €C, Buma pama npaBocynnsa, Etnana pana, Kon-
crutynidauit Cyn Ykpainu.
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Summary.

This article aims to reveal the main models of implementation of the bar in the European Union and Central
Asia. As some of European Union’s neighboring countries are about to embark on EU accession negotiations, they
are looking to reform their justice systems to align them with EU standards.

The article provides a comparative legal characteristic of the organization models of the advocate self-gov-
ernment bodies in the European Union and Central Asia countries from the point of view of compliance with
international standards of Bar’s independence. The authors have identified typical violations of the independence
of lawyers’ self-government bodies by the executive bodies of state power in Central Asian countries, shown the
degree of their influence on protecting human rights and freedoms, and formulated recommendations aimed at
overcoming existing violations’.

Advocate self-government should be considered as a manifestation of the principle of independence of the Bar.
Since the definition of «independence» is used in a narrow legal sense, it should be understood exclusively as a
known measure of legal freedom, free discretion in actions within the boundaries outlined by law. With regard to
the Bar, the term «independence» should be interpreted in the context of Recommendations Rec (2000) 21 to the
Committee of Ministers to member states on the freedom of exercise of the profession of a lawyer as «freedom
of the profession from any undue restrictions, influences, pressure, threats or interference, direct or indirect, from
any side or for any reason.

By «independence of the Bar» we mean such a legal status of the bodies of the advocates’ community,
established by law, which allows them to autonomously and independently from improper interference solve
issues of their internal organization, as well as other tasks defined in the law, that is, to exercise self-government.
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1. Introduction

The independence and self-regulation of advocates are
essential in ensuring the rule of law in any jurisdiction.
The advocacy has guarantees of independence in every
democratic state governed by the rule of law. The 1990
UN Principles on the Role of Lawyers, the Charter of Core
Principles of the European Legal Profession, the Code of
Conduct for European Lawyers, and other international
documents declare the legal profession’s independence and
self-government as defining values. Although advocacy in
the modern world is carried out on the principle of self-
organization of advocates and advocacy communities,
there are few countries in the world where advocates are
fully self-regulating without any supervision, guidance,
or restrictions from other sources, such as the executive,
legislative or judicial branches of government. In legal
theory, the question of the most acceptable forms of
organization of the advocacy is highly controversial.

History has proven that law and lawyers (law and
lawyer) become the most important element for a so-
ciety, in any part of the world where the community is
located. The public is unlikely to be able to live well
without the presence of law and lawyer. Advocates are
a noble, noble and honorable profession (officium nob-
ile), in carrying out their professional duties, advocates
must hold fast to the laws and codes of ethics of advo-
cates (Nuna M., Kodai D.A., Moonti R.M., 2020).

2. Theoretical framework or Literature Review

In legal theory, the question of the most acceptable
forms of organization of the legal profession is very
controversial. A lot of works have been devoted to
the problems of the organization and activities of the
Institute of the Bar, including in the EU countries,
in particular, by such scientists as: A. Boon, N.
Bakayanova, T. Vilchyk, Alice Woolley, A. Dekhanov,
S. Kucherov, A. Ragulin, Roger Smith, Rene Kassen,
M. Kiku, M. Kuzins, F. Reagan, 1. Yartykh, etc.

However, a special comparative legal study, which
would be devoted to the study of the organization of
lawyers’ self-government bodies in European and
Central Asian countries, has not been carried out at
present. Therefore, based on the above, this topic of the
article seems relevant and original.

3. Methodology

The material used for the scientific research was
international documents, national legislation of the
countries of the European Union and Central Asia,
including the new strategy in relations with the
countries of Central Asia, adopted by the Council of the
European Union, as well as the researches of scientists

involved in the organization and activities of the Bar, its
relationships with government agencies, the principles
of its organization and activities. The article uses com-
parative legal, historical, analytical, statistical and other
methods of scientific research.

4. Results and discussion

One of the basic, necessary elements of the legal
status of an advocate is the guarantees of his profession-
al activity. In legal literature, they are considered as a
means of effectively exercising the powers of the law-
yer, since «whatever amount of rights, even the largest,
would be possessed by a particular participant in the
process, without the corresponding guarantees, it will
be just a declaration» (V. Zaborovskyy, S. Buletsa, Y.
Bysaga, V. Manzyuk, 2020).

According to the Basic Principles on the Role of
Lawyers, adopted by the Eighth United Nations Con-
gress on the Prevention of Crime and the Treatment of
Offenders in Havana in 1990, lawyers have the right
to form and be members of independent professional
associations that represent and defend their interests,
and contribute to their continuing education and train-
ing. Professional organizations of advocates have broad
powers and often take an active part in the regulation of
advocacy and the implementation of state policy in the
field of protecting the rights and legitimate interests of
the individual. However, it is not enough to fulfill an im-
portant condition for the correct organizational design
of the Bar’s institution, no less important is the issue
of real ensuring the independence of the self-govern-
ment body from state authorities and persons perform-
ing executive and administrative functions. The legal
profession’s independence is a fundamental principle
characterizing the legal nature and status of the advo-
cacy, enshrined in the legislation of many countries,
constituting the foundation of the rule of law, the main
guarantee of the observance and protection of human
rights. The Council of the European Union (EU) has
approved a new strategy for relations with the countries
of Central Asia. The framework for EU relations with
the region depends, inter alia, on their willingness to
reform, strengthen democracy, human rights, the rule of
law, and the independence of the courts.

The fulfillment of these conditions is impossible
without improving the organization and activities of
bodies designed to protect human rights, among which
the Bar occupies the central place.

It should be noted that the advocate profession is
characterized by a lower degree of formalization a
nd normative assignment of the form of expression
in a legal case and regulation of conduct, especially
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its moral and ethical component, as well as relative
independence and independence from state policy,
than, for example, in the case of a judge, prosecutor
or investigator. This specificity of the activity of the
studied specialty may give rise to a feeling of per-
missiveness and impunity among its representatives,
who are not distinguished by law — abiding and sta-
bility of moral principles and, accordingly, lead to
professional deformations (Grammatikov V., 2020).

5. Terminology issues

First of all, it is necessary to address the terminolog-
ical issues of the research topic. By «organization of the
institution of the Bar,» we mean the legal and organiza-
tional structure of the Bar, created for the effective im-
plementation of the tasks assigned to it. With the help
of organizational structures, both the advocates’ activity
itself is carried out directly, and legal, social, and oth-
er guarantees of this activity are provided, including the
protection of advocates from illegal actions and interfer-
ence in the Bar’s activities by the state. The organization-
al structure (system) of the institute of the Bar, in turn,
means the totality of self-government bodies, advocates’
formations, public associations of advocates, and diverse
connections between them, ensuring the integrity of the
Bar as a human rights institution, the preservation of its
fundamental characteristics under various internal and
external changes (Vilchyk T.B., 2015).

The essence of professional self-government lies in
the fact that advocates do not have any outside pow-
er over themselves and are subject only to the single
will of their professional class and the advocacy profes-
sion’s rules. That becomes possible only after the cre-
ation of the Bar as a separate and self-governing human
rights organization (Paniiko Yu., 2002).

Self-government in explanatory dictionaries means
«the independence of any organized social community
in the management of its own affairsy. If «independence
of an advocate» means the ability of a lawyer to freely,
at his own discretion, based on his inner conviction and
within the limits of his authority, to provide profession-
al legal assistance to his client, then by self-government
in the bodies of the Bar we propose to understand such
a form of organization of its activities that allows to
freely at its own discretion and within the limits of its
powers granted by law, to manage its own business.

6. Interaction of the Bar with state institutions

As noted in the Basic Principles on the Role of Law-
yers adopted by the Eighth UN Congress, regardless of
their structure, Bar associations should be institutional-
ly independent of government, other executive author-
ities, and external sources of influence, and such inde-
pendence should be protected both at the level of law
and in practice. The Singhvi Declaration states that pro-
fessional self-government bodies must have not only
a well-developed structure but also sufficient powers,

which must be effectively implemented in such a way
as to ensure the independence of the legal profession,
uphold the honor, dignity, high moral qualities, com-
petence, ethics and norms of behavior of advocates, as
well as to protect their role in society (paragraph 99).

The Bar’s independence is determined not only by
its ability to resolve internal issues independently but
also by the nature of relations with state institutions.
The Bar’s independence is a state of balance between
the interests of this institution and the state, correspond-
ing to the highest constitutional value — ensuring human
rights. This independence can be limited only in the in-
terests of adequate performance of professional duty by
an advocate and in the interests of justice within limits
arising from the principles of professional ethics and
procedural legislation (Vilchyk T.B., 2014).

However, the principle of the independence of the
Bar provided by law usually does not have an unambigu-
ously understood normative consolidation in terms of the
delineation of powers to manage the advocacy between
the state and the Bar and makes it possible to change and/
or apply the law arbitrarily (Pospelov O.V., 2008). More-
over, the Bar cannot be absolutely independent and has
never been so in view of the fact that the most important
mechanism of external control of the Bar by the state is
its inalienable right to create a legislative framework that
advocates, advocates’ formations and corporate gover-
nance bodies are obliged to observe.

According to Yale University professor, attorney Alice
Woolley, there is no crucial problem with state interference
in advocates’ activities; the only problem is that this state
intervention is of a unique nature. Analyzing the work of
advocates’ associations, the author points out that the latter
exercise the powers provided by law and are subject to ju-
dicial control if they exceed these powers. Also, advocates
are subject to obligations arising from other rules provided
for by law, as well as court decisions.

It should be noted that the problems of interaction
between the Bar and the state or the so-called «theory
of management of the Bar« are insufficiently studied in
modern science. Scientists note the dual nature of this
management — corporate (self-government) and state
(Yartykh, I. S., 2007). The authors mainly devote their
research to the role and importance of the Bar in the ju-
diciary (Vilchyk T., 2018). We noted in our works that,
based on the legal nature of the Bar, the status of an
advocate as a litigation participant and an integral part
of the administration of justice, the primary duty of an
advocate is to assist in the administration of justice. To
carry out its functions, the Bar must have the same in-
dependence as the judiciary, which is vital for the fair
administration of justice, the strengthening of democra-
cy, and the rule of law.

Bar as a professional institution best meets the
needs of society to secure the right to legal aid under
international standards. However, the improvement of
the legal aid sphere should not lead to a narrowing ofthe
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institution of representation as such and the personal in-
volvement of legal persons in court cases (Bakaianova
N., Svyda O., Demenchuk M., Dzhaburiya O., Fomina O.,
2019).

Historical experience shows that the Bar has been
under state control for a long time. And now, the ru-
diments of state guardianship have been preserved in
most countries of the world. They are also typical (in
terms of recruiting the Bar, control of disciplinary prac-
tice) also for Western democracies. Thus, the state ex-
ecutive and judicial authorities of the European Union’s
leading states (France, Germany, etc.) usually have sig-
nificant powers to control the formation of Bar associ-
ations, their disciplinary and even fee-based practice.
In the EU countries, this control is external in nature
and presupposes a certain state intervention in the in-
ternal affairs of Bar’s self-government bodies (Dekha-
nov S.A., 2011). As for the organization of the legal
profession on the territory of the post-Soviet space, as
evidenced by the historical experience, the legislators
of 1864 had to consult foreign patterns for the creation
of the new institution, the bar. Two different systems of
representation function in Western Europe: one is used
in England, France, and Belgium, the other in Germany
and Austria (Kucherov S., 1956).

Simultaneously, the organizational unity of advo-
cates is essential not only from the perspective of public
control over their activities but also from the point of
view of protecting their professional interests. After all,
it is no secret that in the face of a clash of economic in-
terests, political opponents’ interests, the advocates who
represent them also become targets for pressure. In such
a situation, «United we stand, divided we fall” and only
a professional corporation of advocates can protect the
interests of an advocate» (Dekhanov S.A., 2010). Back
in 1902, M. Vinaver noted that «the independence of
the Bar will always be a refuge for every citizen against
anger and assault by the authorities, against unjust per-
secution. Everything can be feared when it is destroyed;
nothing is scary if it holds on and knows how to instill
respect» (Vinaver M.M., 1902).

7. Models of advocates self-government

in the European Union countries

The Bar Corporation provides a clear example of
self-government. In the countries of the European
Union, as we noted in our previous works, there are var-
ious models for organizing the self-government of the
Bar. The most common is the classical model, in which
membership in the Bar is associated with membership
of the Bar Chamber. Such a structure operates on the
basis of the principle of corporate governance, under
which part of the powers of a member of the chamber
is delegated to management bodies. The activities of
advocates are carried out on the basis of the charter of
the organization, membership in which, and payment of
membership fees are mandatory. A person who is not

a member of a professional organization of advocates
does not have the right to practice as an advocate. This
model is followed by Spain, the Netherlands, Belgium,
France, Italy, Greece. The second model is character-
ized by the fact that chambers are formed on a territorial
basis and unite all advocates included in the list on the
territory of a particular federal state. The jurisdiction of
each chamber of advocates extends to the territory of
the federal state for which this chamber was founded,
as well as to all advocates included in the list of this
chamber of advocates. Austria is a typical example of
this model. The self-government of the Bar in Germany
includes the mandatory features of both models.

The next model provides for self-government of
the Bar through associations and unions. For example,
the Bar Association in Sweden, the Bar Association in
Switzerland. The fourth model assumes the implemen-
tation of management through judicial Inns, the last one
— management with the legal community’s help (Great
Britain). Switzerland (Bar Association), Sweden (Bar
Association) can also be referred to this model with
certain reservations. All these models, except for the
model that provides for the self-government of the Bar
through associations and unions, are united by the fact
that membership in the chamber, collegium, judicial
Inna is mandatory.

Depending on the number of professional advo-
cates’ organizations, the model of a single profession-
al organization and several professional organizations’
model should be distinguished. The most widespread
and popular model is the one professional organization
model. In small countries, there is one national organi-
zation of advocates; in large countries, the structure of
bar associations includes local (regional) associations.
The list of countries with the model of a single profes-
sional organization includes Cyprus, Turkey, Sweden.

The membership in the bodies of advocate self-gov-
ernment can be both voluntary and generally obligatory,
and in some countries, there is a combination of these
two principles (for example, Germany). By the nature
of the functioning of self-government bodies and the
degree of separation of powers between the Bar and the
state, we single out the etatist model and the model of a
self-governing corporation with elements of state con-
trol (Anisimov V., Kudrina Ye., 2017). The etatist model
assumes that the Bar is part of the state apparatus. Thus,
the Norwegian Bar Association is not a self-governing
corporation. The management and supervision of advo-
cacy in Norway is carried out by a special government
body (Advocate Licence Committee), and the Ministry
of Justice has the final say on the revocation of licenses.

The chambers of advocates in Austria and Germa-
ny are merged into the Federal Chambers of Advocates,
which, being corporations of public law, act as a body of
indirect state administration since control over the activ-
ities of the advocates’ corps in Germany is carried out
directly by the state represented by the executive bod-
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ies. The main body of advocates’ self-government in the
Austrian Chamber is the Plenary Session of the members
of the Chamber. The main functions of the Chamber of
advocates are representation, protection of the profes-
sional, social, and economic interests of advocates who
are in the register of the Chamber of advocates. Of par-
ticular interest are such functions of the Committee as
submitting legislative proposals and opinions on bills,
reports on the state of justice, as well as on shortcomings
and proposals related to justice on the territory of the fed-
eral state, for which the Bar Association was established
(Anisimov V., Kudrina Ye., 2017).

There are two types of advocates’ associations
in Germany: The Federal Bar Association (Bundes-
rechtsanwaltskammer) and the German Bar Associa-
tion (Deutscher Anwaltverein). Regional chambers of
advocates (regionale Rechtsanwaltskammer) are the
backbone of advocates’ self-government in Germany.
Each advocate is mandatory a member of one of them.
The German Bar Association (Deutscher Anwaltverein
—DAV) is, in contrast to the Federal Chamber of Advo-
cates, a voluntary professional association

Thus, in Germany, there is a combination of com-
pulsory and voluntary membership in the Bar. The
advocacy in Germany is based on a combination of
state control (represented by the Ministry of Justice
and the Supreme Land Courts) over advocacy with the
self-government of bar associations in chambers that
have such self-governing bodies as the board, presid-
ium, and General meeting of members of the chamber
(Berufsrecht der Anwaltschaft).

Like other European countries, the Bar in the Re-
public of France is based on a combination of state
control functions (represented by the Supreme Courts)
over advocacy with an apparent organizational coher-
ence of advocates within each collegium. The Italian
Bar acts under the control of state bodies (represented
by the Ministry of Justice, higher courts) in the form
of a self-governing corporation with developed central-
ized structures and the only self-government bodies:
The Council of the Order and the General Meeting of
Members (G. Vitiello, 2004).

By the nature of the legal regulation of the organiza-
tional and functional foundations of self-regulatory advo-
cates’ organizations, a public law model of a advocates’
corporation and a private law model of a advocates’ cor-
poration are distinguished. The countries of the public law
model are Germany, Austria, the Netherlands, and others.

8. Models of advocates self-government

in Central Asian countries

Two models of bar management in Central Asian
countries should be distinguished. The first model is
the classic one, in which membership in the Bar’s bod-
ies is associated with membership in the Chamber of
Advocates. Such a structure is based on corporate gov-
ernance principles, where the members themselves are

the source of rights and powers, some of which they
delegate to the advocates’ management bodies. A per-
son who is not a member of a professional organization
of advocates cannot obtain the right to practice law. The
Republic of Uzbekistan adheres to this model.

According to the legislation of the Republic of Uz-
bekistan, the Bar is a legal institution that includes inde-
pendent, voluntary, professional associations of persons
engaged in advocacy and individuals engaged in private
advocacy. As follows from the Uzbek legislator’s defi-
nition, the Bar includes both associations of advocates
and advocates themselves. In its content, this definition
is close to the doctrinal definitions of the institution of
the Bar in Europe, where the term Bar covers both all
persons recognized as advocates under the laws of this
country and an organization of advocates that has a legal
basis and its own competence (Dekhanov S.A., 2010).

The second model is characterized by the fact that
membership in the bar is associated with compulsory
membership in the bar association. At the same time,
the bar performs a double role. On the one hand, it is
the governing body (self-government) of the advocacy.
On the other hand, it is an organizational and legal form
of advocacy. This model is followed by the Republics
of Turkmenistan, Tajikistan, and Kazakhstan. Thus, the
Union of Advocates of the Republic of Tajikistan is a
single, independent, non-governmental and non-prof-
it professional organization based on the compulsory
membership of advocates of the Republic of Tajikistan
(Articles 1, 37 of the Law of the Republic of Tajikistan
«On the Bar and advocacy»).

Usually, the main body of advocate self-government
in Central Asian countries is the collegial body (Con-
gress, Association, Council, Collegium, Committee). The
bar of the Kyrgyz Republic occupies a unique position.
The current law on the advocacy of the Kyrgyz Republic
does not envisage either a collegium of advocates or a
chamber of advocates as a self-governing body of the ad-
vocacy and, consequently, the creation and functioning
of a unified bar association. Following Article 5 of the
Law «On the Bar of the Kyrgyz Republic and Advocacy»
of 2014, there are only two governing bodies: The Con-
gress of Advocates and the Council of Advocates, as well
as commissions (audit, qualification). In general, charac-
terizing the Law adopted in 2014, it should be noted that
it raised the status of the advocate’s community, giving it
independence and at the same time established the civil
liability of advocates, including to persons whom they
provide legal assistance.

The unified system of self-government of the Bar
in the Republic of Uzbekistan is formed by the Cham-
ber of Advocates along with its territorial departments,
which is a non-profit organization based on the com-
pulsory membership of all advocates of the Republic of
Uzbekistan (Article 121 of the Law «On the Bary). At
the same time, a license to acquire the status of an ad-
vocate in Uzbekistan is issued by the Ministry of Justice
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of the Republic on the basis of decisions of the relevant
qualification commissions (Article 31 of the Law).

As for the maintenance of registers of advocates and
advocates’ associations, then, as in the EU countries, in
Central Asia such registers are usually operated by the
bodies of advocates’ associations (for example, the bar
associations — in France, Spain, Italy, Czech Republic,
Hungary, Sweden, Finland, the Republic of Uzbeki-
stan), or executive authorities in the field of justice (for
example, in Norway, Turkmenistan, Tajikistan), or judi-
cial authorities (partly, in Germany).

9. The issues of the independence of advocate

in Central Asian countries

The legal profession’s independence is a principle
enshrined in the legislation of each of the five Central
Asian states. In practice, however, the organization
of the legal profession in these states has institutional
weaknesses, which imply both weak internal gover-
nance and insecurity from outside pressures in the face
of which bar associations can be passive and to which
they are readily amenable (report of the International
Commission of Jurists (ICJ),2010). The legal profes-
sion’s independence is primarily influenced not by the
fact that the state body issues licenses to lawyers but by
the fact that it revokes them at will. Thus, the Law of
the Republic of Kazakhstan «On advocacy» provides
for the activities of the authorized state body in the field
of legal assistance, which defined in Art. 1 of the Law
as a «central executive body that ensures the organi-
zation of legal assistance, as well as control over its
quality», which has relatively broad powers to manage
the bodies of the Bar (Art. 23 of the Law). Following
Part 1 Article 39 of the Law, the personal composition
of the commissions for attestation of persons applying
for advocacy and the rules of their work are approved
by orders of the Minister of Justice of the Republic of
Kazakhstan. And under the Rules for the provision of
public services, «Issuance of a license to engage in
advocacy» dated 28.05. 2020 this service is provided by
the Ministry of Justice of the Republic of Kazakhstan.

In the Republic of Tajikistan, a Qualification
Commission is created under the Ministry of Justice
of the Republic to resolve the issue of obtaining
and terminating the status of an advocate, as well as
conducting certification of advocates (Article 13 of
the Law «On the Bar and Advocacy»). In accordance
with Article 20 of the Law «On the Bar of the Kyrgyz
Republic and advocacy «the decision on admission
to the qualification exam is made by the Ministry of
Justice of the country, and the qualification exam itself
is conducted by the qualification commission under
the Ministry of Justice of the Kyrgyz Republic (Article
21 of the Law). This body decides on the suspension,
revocation of the license, and termination of the license
for the right to practice law (Article 22 of the Law) and
maintains the state register of advocates (Article 23). As

noted in the report of the ICJ mission in relation to this
republic, at the initial stage of the creation of the Bar,
such influence from the outside and the participation
of third parties is necessary, but in the long term, it
is crucial for the Bar to become a sufficiently strong
institution that can organize the legal profession free
from undue influence from outside, whether from
government bodies or private individuals (report of the
International Commission of Jurists (ICJ),2010).

Thus, licensing is actually an additional link in the
admission process to an advocate’s profession, which
creates additional obstacles for persons wishing to
practice law. Moreover, since the licensing process is
controlled and managed by the state and is mostly not
regulated by the draft law, it actually undermines or even
denies the guarantees of independence and objectivity
in admission to the profession that are embodied in
the certification process. We agree with the opinion
of the UN Special Rapporteur on the Independence of
Judges and Lawyers that licensing systems operated
by government agencies are contrary to international
standards for the independence of the legal profession
(Report, UN Doc A/71/348, 2016). The licensing func-
tion should belong to the bar association, not a govern-
ment agency, and the license should be issued automat-
ically upon successful completion of the certification
exam. On the other hand, the licensing authority should
be entitled to refuse to issue a license only on very nar-
row, well-defined technical grounds, an exhaustive list
of which should be contained in the law (for example,
incomplete or incorrectly submitted documents).

Before the 2008 reform in Uzbekistan, the legal
profession operated under a legal regime similar to that
of the Kyrgyz Republic. The Bar Association of Uz-
bekistan acted as a public association and did not have
certain powers to manage the advocacy community,
nevertheless it was a representative organization with
a highly developed structure and local branches in each
of the regions, which were part of the republican associ-
ation. However, as a result of the 2008 reform, the inde-
pendent Bar was actually abolished, and a structure was
created, the head of which is appointed and dismissed
directly by the Ministry of Justice, which makes this
system an anomaly both in Central Asia and among all
CIS countries. Thus, the Chamber of Advocates’ chair-
man is elected by the Conference of the Chamber of
Lawyers on the proposal of the Ministry of Justice of
the Republic of Uzbekistan from among the members
of the Board of the Chamber of Advocates elected by
the Conference. Early withdrawal from the office of
the Chairman of the Chamber of Advocates is also car-
ried out on the proposal of the Ministry of Justice of
the Republic of Uzbekistan (Articles 12-1, 12-3 of the
Law). According to the country’s advocates, the judi-
cial authorities actively interfere in the activities of the
advocacy of Uzbekistan, violating the internationally
recognized principles of the independence of the advo-
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cate’s profession and self-government of the advocate’s
community (ICJ Mission Report,2015).

In addition, there are a number of cases of interfer-
ence in the management of the Bar in Central Asia by
the executive authorities. Thus, the UN Human Rights
Committee, in its Concluding Observations on the pe-
riodic report of Tajikistan submitted on the basis of the
International Covenant on Civil and Political Rights,
concluded that advocates «are subject to outside inter-
ference, in particular from the Ministry of Justice». One
of the cases of excessive pressure reported by advocates
took place during the first Congress of Advocates in Sep-
tember 2015, when the Ministry of Justice demanded
that advocates elect a Chairman suitable to the executive
authorities of Tajikistan. This case can be considered an
example of interference with the independence of the le-
gal profession, in violation of the UN Basic Principles on
the Role of Lawyers (ICJ Mission Report,2015).

Bar associations should be completely indepen-
dent of government and other executive authorities.
This independence must be protected both in law and
in practice. As noted in the ICJ recommendations, it is
necessary to put an end to any form of direct partici-
pation of the executive in the governing bodies of the
Bar in order to ensure the independence of the profes-
sion following international standards: to put in place
guarantees of protection against the informal, indirect
and unjustified influence. However, bar associations’
independence from the government does not exclude
their cooperation with governments on relevant issues.
UN Basic Principles recognize that such cooperation is
often necessary to ensure sufficient and equal access to
legal services, and to enable advocates to advise and
assist clients, without undue interference, in accordance
with the law, recognized professional standards and
ethical norms (ICJ Recommendations, 2016).

To strengthen the independence of the advocacy and
its authority in society, it is necessary to inform the popu-
lation that it is the advocacy called upon to represent and
defend the interests of citizens, including in relations with
state bodies. As noted by the vice-president of the Federal
Chamber of Lawyers (BRAK), Dr. Ulrich Wessels, the so-
ciety should support advocates since it is they who are in-
terested in independent advocacy, to whose members you
can always apply for protection. When citizens understand
that it is advocates who are their representatives, they can
ensure the observance of their rights, they will demand that
politicians and the state strengthen the independence and
improve the quality of advocacy (Ulrich Wessels,2016).

10. Conclusions

1. In the EU countries, professional organizations of
advocates have broad powers and often take an active
part not only in the regulation of advocacy but also in
the implementation of state policy in the field of legality
and human rights. Depending on the number of profes-
sional advocates’ organizations in the EU countries, a

model of a unified organization of advocates’ self-gov-
ernment and a model of several professional advocates’
organizations have developed. Membership in these
organizations can be either voluntary or generally bind-
ing. The model of a unified professional organization of
advocates is the most common.

2. State control over an advocates’ association is ob-
served in almost all European countries. If this control
can be characterized as minimal, not having a signifi-
cant impact on the degree of protection of the rights and
legitimate interests of citizens of these countries, then
concerning the Central Asian countries, we should talk
about stricter state control and interference by the state
in the management of the advocacy.

3. The balance of relations and the principle of
non-interference in the work of the Bar’s institution takes
place in some countries such as the Republic of Italy, the
Czech Republic, Finland, Norway, and Kazakhstan.

4. The structure and degree of autonomy of bar
associations in Central Asian countries vary. The pe-
culiarities of the system of organization of the Bar in
Central Asian countries include the following:

— in Central Asian countries, where the functions
regulating admission to the profession and initiation of
disciplinary proceedings against advocates are carried
out or controlled by the executive authorities or with
their participation, the independence of the advocacy
seems questionable;

— among the countries of Central Asia, in terms of
state control over the system of advocates’ self-govern-
ment bodies, Kazakhstan occupies a special place, where
an independent and relatively strong self-governing bar
association was created. In contrast, the reform of the le-
gal profession in Uzbekistan in 2008 resulted in the re-
placement of independent advocates’ associations with
an organization fully controlled by the government;

— the current law on the advocacy of the Kyrgyz Re-
public does not envisage either the collegium of advo-
cates or the chamber of advocates as a self-governing
body of the advocacy and, consequently, the creation
and functioning of a unified bar association;

— despite the existence of advocates’ self-govern-
ment bodies, which independently decide the issue of
admission to the advocates’ profession, licensing issues
in many countries are the competence of state authori-
ties. The only Central Asian state where licensing issues
have been transferred to the self-governing body of the
advocacy is the Republic of Uzbekistan.

5. The advocacy organization in Central Asian
countries needs to ensure its independence following
international standards. Such independence must be es-
tablished both at the level of legislation and in practice.

6. The licensing function should belong to the bar
association, not a government agency, and the license
should be issued automatically upon successful com-
pletion of the certification exam. The licensing author-
ity should be entitled to refuse to issue a license only
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on very narrow, well-defined technical grounds, an ex-
haustive list of which should be contained in the law.

7. To strengthen the independence of the legal pro-
fession and its authority in society, it is necessary to in-
form the population that it is the advocacy that is called
upon to represent and defend the interests of citizens,
including in relations with the state bodies.
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neperoBopu 1po Beryn a0 €C, BOHHM mparHyTh pedopMyBaTH CBOI CHCTEMH MPaBOCYAJS, 00 MPHUBECTH iX y
BiAMOBIAHICTH 31 cTanmapramu €C.

VY crarTi momaHO TMOPIBHSIBHO-TIPABOBY XapaKTEPUCTHKY MOJENeH opraHizamii OpraHiB aJBOKaTCHKOTO
camMOBpsiiyBaHHSA B KpaiHax €Bpomeiicekoro Coro3y Ta LlenTpampnoi A3ii 3 TOYKH 30pYy BiANOBITHOCTI
MDKHAPOAHMAM CTaHIapTaM HE3aJIC)KHOCTI aJlBOKaTypH. ABTOPaMH BH3HAYEHO THUIOBI MOPYIICHHS HE3aJICKHOCTI
OpraHiB aJBOKAaTCHKOTO CaMOBPSAYBaHHA 3 OOKY BUKOHABUMX OPTaHiB Jep>KaBHOI BIaau B KpaiHax LlenTpansHOi
A3ii, moKka3aHo CTYIiHb iIXHHOTO BILUTUBY Ha 3aXHCT ITPAB 1 CBOOO JIIOAWHU Ta C(HOPMYIFOBAHO PEKOMEH AT IIOI0
MTOJIOJTAHHS ICHYIOUMX TOPYIICHb.

BusBoM npuHIMITY HE3aJIeKHOCTI aaBOKATYpH CIiJ BBA)XaTH aJBOKaTChke caMoOBpsAAyBaHHA. OCKITbKH
BHU3HAYCHHS «HE3aJICKHICTh» BXKUBAETHCA Y BY3bKOMY IIPAaBOBOMY CEHC1, HOTO CITiI pO3YMITH BHKIIIOYHO SIK BITOMY
Mipy IOpUIMYHOI CBOOOAHN, BUTBHOTO PO3CYY B AiSIX Y MEKaX, OKpECIeHUX 3akoHOM. CTOCOBHO aIBOKATYPH, TEPMiH
«HE3aNESKHICTHY CITiJ] TIIyMa4uTH B KOHTEeKCTi Pexomenmaniit Rec (2000) 21 KomiTeTy MiHICTpiB AepKaBaM-dIeHAM
o0 cBoboau 3xiicHeHHs podecii agBokaTa K «cBoOomMy mpodecii Bix Oyap-aki HeOOTpyHTOBaHI 0OMEKEHHS,
BIUIMBH, THCK, IOTPO3H YU BTPYYaHH:, IPSIMI Y HETIPSIMi, 3 OyIb-IKO1 CTOPOHH UM 3 OyIAb-SKOi MPUIHHU.

Ilin «He3aneXHICTIO aaBOKATYpPH» MAE€ThCS HA yBa3l TaKWil BCTAHOBJICHHI 3aKOHOM MPAaBOBHH CTaTyc
OpraHiB aJBOKATCHKOI CIITBHOTH, SKHHA JTO3BOJISIE iM CaMOCTIHHO Ta HE3aJIeKHO BiJl HEMPAaBOMIPHOTO BTPYYaHHS
BHPIIIYBaTH MHUTAHHSA CBOE] BHYTPIIIHBOI OpraHi3aiiii, a TaKoX iHII 3aBJaHHSA, BH3HAYCHI B 3aKOHY, TOOTO
3IIHACHIOBATH CaMOBPSIyBaHHS.

VY Teopii mpaBa Ayke JUCKYCIfHUM € MUTAaHHS NP0 HAHOLIBII MPUHHATHI GOpPMHU OpraHizamii aJBOKaTypH.
[Ipobnemam opranizarii Ta TiSUTBHOCTI IHCTUTYTY aIBOKAaTypH, B TOMY YHCHI B KpaiHax €C, MPUCBIICHO YUMAIIO
TIparib, 30KpeMa Takumu BueHnMH sK: A. Byn, H. bakasHosa, T. Bimsauk, E. Bymi, A. Jlexanos, C. Kyuepos, A. Parymim,
Pomxep Cwmir, Pene Kaccen, M. Kiky, M. Kysiuc, @. Peiiran, 1. Sptux Ta in.

[IpoTe crenianbHOTO MOPIBHAIHHO-IIPABOBOTO TOCIIIKEHHSA, gKe Oy0o 6 MpUCBsiUeHe BUBUCHHIO OpraHi3arlii
OpraHiB aJBOKAaTCHKOTO CaMOBPSAyBaHHA B KpaiHax €Bporu Ta Llentpansnoi A3ii, Ha qaHWN 9ac HE MIPOBEIEHO.
Tomy, BUXOASAYH 3 BHIIIECKA3aHOTO, I TEMa CTATTi BUAAETHCS aKTYaIbHOIO Ta OPUTIHAIBHOIO.

Hespaxkarounm Ha Te, IO aJBOKAaTChKAa MISUTBHICTE Yy CYY9acHOMY CBITI 3IMCHIOETBCS 3a TNPHHIIUIIOM
camMoopraizaiii aJBOKaTiB Ta aJBOKAaTCHKHUX CIIJIBHOT, € KiJIbKa KpaiH y CBiTi, /J€ aJABOKaTH MOBHICTIO
CaMOPETYITIOIOTECS 0e3 OyIb-sIKOTO HarvIsy, KepiBHUITBA YW OOMEXEHB 3 1HIINX JHKEpesl, TAKUX SIK BUKOHABYA,
3aKOHOJIaBYA UM Cy[OBa TiNKH BIaid. Y Teopii MMpaBa MUTAHHS MPO HAMOLMBINT MpUHHATHI OpMH opraHizamii
aJIBOKaTypH € JOCUTH TUCKYCIHHIM.

KurouoBi cioBa: Opranizariisi agBoKaTypH, MOJENI aJBOKaTCHKOTO CaMOBPSIYBAaHHS, HE3aJICKHICTh aBO-
KaTypu, agBokatypa €Bponeiicbkoro Coro3y, aaBokarypa kpaid lLlentpambnoi A3ii, rapaHTii aaBoKaTChKOi
TUSTIBHOCTI, MDKHAPOIHI CTaHAapTH Mpodecii aaBokaTa
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