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TJIYMAYEHHA KOHCTUTYLIMHUM CYJIOM
YKPAIHU MNOHATTSA «KOHCTUTYLINHUMN
JIAl»: TEOPETUKO-IIPABOBHUM ACIIEKT

Cmammio npucgsiueHO 0O0CAIONHCEHHI0 aKmya/bHUX NUMAaHb
muaymaveHHsi KoHcmumyyitiHum Cydom YkpaiHu npasosux
HOpM, ceped sIKUX ocob.uge micye 3alimMae NOHSIMMSs «KOH-
cmumyyitinuil 1ad». KoncmamoesaHo, wo egpekmueHuUM cnoco-
60oM supiwieHHs1 npobsiem WpUJUYHUX CyhepeyHocmell € may-
Ma4eHHsl, 3a80KU IKOMY MOMCHA 8Us18UMU PO306IdiCHI U Koi-
3iiiIHi HOpMU 8 3akoHOdascmei YKkpaiHu; ycmaHosumu 38 's130K
Mid 3a2a16HUMU U cheyiaAbHUMU HOpMamu, donomozmu hpa-
B8U/IbHO 3po3yMmimu cgepy ixHboOI Jii; BUSHAUUMU KO/10 0OCi6, Ha
AKUX NOWUpEMbCs Ys 0isl, a MAaKoX}C 3MICmM moz20 4u iHuWoz20
3akoHodas4oz20 mepmiHa. IlidkpecsieHo 3Hauywicmbe KoHcmu-
myyiitiHozo Cydy YkpaiHu cmoco8HO HAOJAHHS O0@iyitiHoz20
muymaveHHss Koncmumyyii Ykpainu. 3a3HaveHo, Wo kKamezo-
pist «ckoHcmumyUyitiHuti 1a0» € 0CHOB0H0 8CIiX CYychi/ibHUX 8IJHO-
CUH YKpaiHcbko2o depicasomeopeHHs1 ma 6ymmsi. BusHaueHo,
wo ogiyitiHe maymaueHHsi OcHoeHoz2o 3akoHy Ykpainu KoH-
cmumyyitiHum Cydom YKpaiHu 3ymoes1eHe Heob6XidHicmio no-
00/10HHS1 HEOOHO3HAYHOCMIi 8 po3ymiHHI KoHcmumyuyii Ykpai-
HU abo hpaso8UX HOPM, Uj0 nepeby8aroms y 83AEMO38° 3Ky 3 ii
HOpMaMu, No8'si3aHoMy i3 3'ICY8AHHSAM aA6O pPO3'sICHEHHSIM,
odiyiliHoro iHmepnpemauiero, 3 Memor 3a6e3neYeHHs1 8epXo-
eeHcmgea OcCHO8HO20 3aKOHY YKpaiHu ma niompumaHHsi HaA-
/1e3CH020 KOHcmumyuyiiiHozo npagonopsioky. /loeedeHo HeobXxio-
Hicmb po3pobku npoekmy 3akoHy YkpaiHu «IIpo 3acadu KOH-
cmumyuyitiHozo Aady».

Karuoesicao8a: koHcmumyyitiHuti 1a0; mayMayeHHs Npago8ux
Hopm; OcHoeHull 3akoH; Koncmumyuyiiinuii Cyd YkpaiHu.

IMocTanoBka npodJeMu. Baxxinupe Micie MOMDK aKTyaJbHHX Yy Cy4YacHiM yKpaiHCHKIH
MpaBoOBiil HayIll mocigae, Oe3nepevyHo, MUTAaHHS TIyMaueHHs MpaBoBUX HOpM. HaiixapaktepHi-
100 03HAKOI0 PO30yI0BH YKPAaiHCHKOTO CYCHIJIBCTBA € JEMOKPATU3aLlisl CYCHUIBHOTO KUTTS, KA
MOJISITa€ B TIPAKTUYHOMY 3aXHCTI TIpaB 1 CBOOOJ TpoMajasiH Ta HAOIMKEHHI JI0 €BPONEHCHKHUX
CTaHJapTIB.
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OpHi€ro 3 HalBaXJIMBIIIMX 1HCTUTYLIN MPaBOBOi AEp)KaBU, y SKIM Jli€ MPUHIUI BEPXO-
BEHCTBa IpaBa Ta iCHye opraHiuHa norpeba B nonepxanni Koncruryuii Ykpainu, € Konctury-
uifianit Cyn Vipainu. Moro 3acHyBanus B YKpaiHi 6yJI0 BUKIHKAHO BIPOBAIKEHHAM KOHCTHUTY-
IHHOTO JaJy W KOHCTHTYIIHHOI 3aKOHHOCTI, MiABUINEHHSM TPAaBOBOI KYJIbTYPH, PO3BUTKOM Je-
MOKpAaTHYHUX 3acajl CyCIIbCTBA.

VY mporueci KOHCTUTYLIIHO-TIPAaBOBUX BIJIHOCHH 3a3HAIOTh 3MiH YCi IHCTUTYTH KOHCTHTY-
LI{HOIO MpaBa, 30KpeMa i IHCTUTYT OCHOB KOHCTUTYLIHHOIO JIady, IO BUPIIIY€E ChOIOJHI MIPO-
OJeMH MPUKIIAJHOTO W TEOPETHYHOro XapakTepy. He € BUHATKOM i1 MUTaHHA TiyMadeHHsS o0Opa-
HO{ Kareropii.

AHaJii3 0CTaHHIX J0CTiIzKeHb i myOJikamii. [HCTUTYT «KOHCTUTYIIHHOTO JIay» TOCIi-
JUKYBJIM Y CBOiX TIpalsiXx Taki BiTuM3HsAHI BYeHi, sk FO. bapabGam, [I. bemnos, IO. bucara,
JI. Bopucnascekuii, B. Kadapcekmii, B. Koneitunkos, B. Kpasuenko, A. Kpycsa, M. Op3ix,
B. Iloropinko,  O. Cxpunutok, . Cmigenko, O. CoBrups, M. Tenmrok, IO. Toauka,
B. ®enopenxko, O. @punpkuii, 0. Illemurydenko Ta inmi. He3pakaroun Ha migBUIIEHUH iHTEpEC
KOHCTUTYLIOHAIIICTIB O PO3YMIHHS KaTeropii «KOHCTUTYLIWHUHN J1aJy, KOMIUIEKCHOI HayKOBOi
PO3BIIKH 3 IILOTO MUTAHHS HE MPOBOAMIIOCS, IO i BU3HAYAE aKTyaJbHICTh TEMH HAJaHOTO Hay-
KOBOTO JIOCJIII)KEHHS.

MeTo10 cTaTTi € BU3HAYCHHS HA IiJICTaBl aHAII3y YMHHOTO 3aKOHO/IAaBCTBA MOJIOKEHD Te-
opii epkaBu ¥ IpaBa, HAYKOBHUX MOIVIAAIB YUEHUX-KOHCTUTYLIOHAJICTIB Ta npakTuku KoHcTH-
tymiiiHoro Cyay YkpaiHu CTOCOBHO 3acaj KOHCTUTYLIHHOTO Jaxy YKpaiHu Ta IXHBOI MpaBoOBOL
peryiaMeHTarii.

Bukiang ocHoBHoro martepiamy. CucTeMHH aHaii3 mpanps BITYM3HAHUX YUCHUX-
KOHCTUTYLIIOHAIIICTIB J]a€ MiJICTaBU AIMNTHU TAKOTO BUCHOBKY: JOCITIIKYIOUH OaraTorpaHHIiCTh iH-
CTUTYTYy KOHCTHTYIIHHOTO Jamy, MepeBakHa OUTBIIICTh HAYKOBIIB 1 MPAKTHYHUX MPAI[iBHUKIB
3BepTa€ yBary Ha BU3HAUEHHS, 3acajid, CTPYKTYpY, CyTb, 3MiCT, (hopMy TOIIO. Y TOKTPUHAIBHUX
JDKepelnax MiJi KaTeropi€lo «KOHCTUTYLIMHUM nax YKpaiHW», K MpaBUiIO, PO3YMIIOTh CHUCTEMY
CYCHUIBHUX BIJHOCHH (COLIaJIbHUX, EKOHOMIUYHUX, MOJIITUKO-TIPABOBUX ), rapaHToBaHUX KoHcTH-
Tyli€ro YKpaiHu Ta nepeAadadyeHuX 3aKkoHaMH YKpaiHu, NIPUMHATHMHU Ha 1i OCHOBI Ta BiANOBITHO
70 Hel. 3 orIsiy Ha 1ie, IPaBOMIPHO MOCTAIOTh MUTaHHS, sIKI MOTPeOYIOTh HAYKOBOTO BUPILIEHHS
Ta TIyMayeHHs (IOpUAWYHA repMeHeBTUKA). Po3'acHEeHHs yKpalHChKOMY CyCHUIBCTBY KPOKIB, SIKI
3MIIACHIOIOTh OPTaHu JIepKaBHOT BUKOHABYOT BJIa/IM, € BAXJIMBUM y (DYHKI[IOHYBaHHI JIep>KaBHUX
THCTHUTYIIH, aJKe CIPUHHATTS TPOMaJSTHAMHU BJIAJH € TAKOX PO3YMIHHSIM ITPABOBUX HOPM.

EdexTuBHUM crioco60M BUpILIEHHS MPOOIeM IOPUAWYHHUX CYNEPEYHOCTEH, 1Mo3a CyMHi-
BOM, € TIyMauy€HHs, 3aBISKU SIKOMY MOJKHA, IO-TIeplle, BUSBUTH PO301XKHI W KOMI31iHI HOPMH B
3aKOHOJABCTB1 YKpaiHH, MO-ApYyre, YCTAaHOBUTHU 3B'A30K MIX 3araJlbHUMH W CHeliaJbHUMU HOP-
MaMH, JIONOMOITH MPaBUIBHO 3pO3yMITH cepy iXHbOI Aii, MO-TpeTe, BUZHAYUTU KOJIO OCi0, Ha
SIKMX TOIIMPIOETHCS 1S JIisl, @ TAKOXK 3MICT TOTO UM 1HIIOTO 3aKOHO/IaBYOT0 TEPMiHA.

[IpaBo HagaBatu odiuiiine TiiymadueHHss KoHcTuTymii YKpaiHu miaTBEpIKy€e 3HaUYLIICTh
Koncruryuiitnoro Cyny Ykpainu. Haninenns takum noBHoBakeHHsSM KoncrutyuiitHoro Cymy
VYkpaiHu migKpeciitoe HOro BUHIATKOBY MPEpOraTuBy B IMiil cdepi, 1 KOJeH 1HIIHNI OpraH Jiep:KaB-
HOI BJIaJM HEe Mae TmpaBa Opatu Ha cebe 1o GyHkuio [1, c. 138-139].

[TinTpumyemo nymky npodecopa B. llanoBana, sxuii 3BepTae yBary Ha CyTHICTb KaTero-

pii «<KOHCTUTYLIMHUHN a7 B YKpaiHi», 3Baxatoun Ha 3micT po3ainis |, 1T 1 X1l Koncrurtymii
Vkpaiau. Tak, po3ain [ «3aransHi 3acaan» BU3HAYa€ OCHOBU KOHCTUTYIIIHHOTO JIajly, MICTUTh
MIOJIOKEHHSI CYTHICHOTO XapaKTepy, OLIBIIICT 13 AKUX € IOPUANIHUM HIATPYHTSIM, HOPMATUBHOIO
MIEPIIOOCHOBOIO IS 1HITUX KOHCTUTYIIIHHUX MOJI0XKeHb. [lepeBakHa OUIBIIICTF HOPM IIBOTO PO3-
JTy € HOpMaMU-TIPUHIIUIIAMH, sIKi 3a0€31e4yI0Th 3arallbHUi piBEeHb perymoBanHs [2, ¢. 279-280].

Poznin 11 «Bubopu. Pedepenaym», okpeciroroun BiAMOBIIHI OCHOBH KOHCTHTYIIIMHOTO
Jay, BU3HAYae 3arajbHi YMOBHU 3/1MCHEHHS HapOJAHOTO BOJIEBUSBICHHS depe3 Gopmu Oesmnoce-
pPeAHbOI AeMOKpaTii. 3MICT HaBEIEHOTO PO3JUTY BiIOOpa’kae IOPUIMYHI MMapamMeTpu peanizaiii
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imei HapogHOTro cyBepeHiTeTy abo HapomoBinamas. llomoxkeHHs mporo posainry Korcturymil
VYkpaiHu € OCHOBOIO MEXaHI3MiB 1 0e3M0CepeAHbO1, 1 MPEICTaBHUIIBKOI JEMOKPATIi.

VYV Tekcri Koncrurynii YkpaiHu He BH3HAYEHO TMOHATTS «KOHCTHUTYIIHHHUH JIam», MPOTe
TEPMiH «KOHCTUTYIIMHUI Ja/1» 3acTOCOBY€eThes Tpudi. Tak, 13 monoxens crateid 17, 37 Koncru-
Tyuii YKpaiHuW BUIUIMBA€, 10 KOHCTUTYLIMHHMH J1a7 3a00pOHEHO 3MIHIOBATH HACHJIbHUIIBKUM
nusixoM. HeopHo3HauHUM Takox € monokeHHs ctarti 5 Konerutynii Ykpainu, 3riiHO 3 SKUM
€IMHUM Cy0'€KTOM, KOTpUI Ma€ NMpaBO BU3HAYATU Ta 3MIHIOBATH KOHCTUTYLIHHUI 1aj, € yKpaiH-
CbKUI HAapoJ.

Ha nymky O. Ckpunsioka, y po3aim [ Konctutymii Ykpainu 3akpirieHi 3acaad KOHCTH -
TYLIHHOTO JIa/ly CTAaHOBJIATH MEPIIOOCHOBY JUISl IHIIMX MOJ0XKeHb OCHOBHOro 3aKkoHy YKpaiHu, a
TAKOXX JJIs BCi€l CUCTEMH YMHHOI'O 3aKOHOAABCTBA YKpAiHU Ta IHIIMX HOPMATHBHO-NPaBOBUX
aktiB. KoHctuTymist YkpaiHu Mae OyayBaTHcs 3TiIHO 3 TOJOKEHHSMHU 3acaj] KOHCTUTYIIHHOTO
Jajay, siKi € OCHOBOTIOJNIOKHUMU TIPUHITUIIAMU OpTaHi3allii 1 JisSUIbHOCTI IepKaBU Ta YTBOPIOIOTH
OCHOBH KOHCTUTYLIWHOTO Jaxy YKpainu [3, c. 124].

VY TeopeTMYHHX pO3BIAKAX MMOHATTA «TIYMAuyeHHs MpaBa» («TJIyMadeHHs IPaBOBUX
HOpPM») — II€ AisTBHICTD, COPSIMOBAaHA HA 3'SICyBaHHS, OCMUCIICHHS JIIICHOTO 3MICTY HOPM IIpaBa,
3 METOIO CIIPUSHHS iXHIM MpakTUUHIN peaizallii, a TAKOX pe3yJbTaT TaKoi AisUIBHOCTI, 1110 Tepe-
Ba)XHO 3aCTOCOBYETHCS B IHTEPIIPETALlIfHO-TIPaBOBOMY aKTi. Kareropis «KOHCTUTYILIHHMIA JTa1» €
OCHOBOIO BCIX CYCHUIbHUX BIJIHOCHH YKPAiHCHKOIO J€P>KaBOTBOPEHHS Ta OyTTsl.

Ha nymky 1O. Tomwku, odimiiine tmymaueHHs Koncturyii YkpaiHu — 1€ AisUTbHICTH
KoncrutyuiiitHoro Cyny YkpaiHu B MeXax 3aKOHOJIaBYO BCTAHOBJIEHUX MPOLENYp 3a JOIOMO-
rOI0 anpoOOBaHUX HAYKOIO 1 MPAKTUKOIO MPUHOMIB 1 CIIOCOOIB 13 MMOI0JIAHHS HEBU3HAYEHOCTI po-
3yMinHa KoHctuTymii Ta 3akoHiB YKpainu y ¢hopMi HOpMAaTUBHOI a00 Ka3yalabHOI IHTEpIpeTarii,
3 METOI0 3a0e3NeueHHs] KOHCTUTYIIHHOT 3aKOHHOCTI i KOHCTUTYLIHHOTO TIPABOTIOPSIKY .

3BaXkarouu Ha MOJIOXKEHHS Teopii Jep’KaBu U MpaBa, aHalll3 3aKOHOJABCTBA YKpaiHH, ak-
yeumyemo, wo o@iyiine maymavenns Ocnosnozo 3axony YVxpainu Koncmumyyitinum Cyodom
Vkpainu 3ymoenene neooxionicmio nooonramHs (y mexicax yCmaHoeieHux 3aKkOHOM npoyeoyp ma
HA OCHOBI BUKOPUCMAHHSA 6CIX BIOOMUX HAYYI NPULOMIE I CHOC0DIB) HEOOHO3HAYHOCMI 8 PO3YMIH-
Hi Koncmumyyii' Ykpainu abo npagoux Hopm, wo nepedysaioms y 63a€mM038 3Ky 3 ii Hopmamu,
nog'sazanomy i3z 3'sicysannam abo pos'sachenuam, oghiyitinoro inmepnpemayicto, 3 memorio 3abesne-
uenns gepxosencmea OcHo6Ho20 3akony YKpainu ma niompumanHs HANEHCHO20 KOHCMUMYYili-
HO20 NpagonopsoKy (KypcuB Mi. — B. b.).

Cain nmoroautucs 3 nymkoro M. Baiimyparosa Ta 1. Crifenka, 1o po3risgayBaHa KaTero-
pis Ma€e KOMIUIEKCHY OaraTopiBHEBY, 0araroo0'ekTHy Ta 6araTocy0'eKTHY CTPYKTYpY, TOOTO BOHA
CKJIaJJa€ThCS 3 JIEKUIBKOX B3a€MO3AJIEKHUX €JIEMEHTIB, fAKI MNoeAHyroThcs KoHctuTyliewo [4,
c. 130].

VY Pimenni Koncruryuniiinoro Cyny Ykpainu Big 5 oBTHs 2005 poky Ne 6-prn/2005 y
CIpaBl 3a KOHCTUTYLIMHUM mojaHHAM 60 HapoAHUX JenyTaTiB YKpaiHM mpo odimiiiHe Tiiyma-
YeHHs IM0JIoKeHb YacTUHH mepiuoi ctarti 103 Koncrutyuii YkpaiHu B KOHTEKCTI MOJIOXKEHb ii
crarei 5, 156 Ta 3a KOHCTUTYIIITHUM 3BEepHEHHSIM rpomajasiH [amaiiuyka Baguma CepriiioBuua,
ITonropuoi Bikropii Banentunisuu, Kucnoi Tersau Bonogumupisau npo odimiiiHe TIyMadeHHs
MOJIOXKEHb YaCTHH JIPYTOi, TPEThO1, 4eTBepToi cTarTi 5 KoHcTuTymii Ykpainu (crmpaBa mpo 3iic-
HEHHsI B HapooM) BucioieHa no3uuis Koncruryuilinoro Cyny Ykpainu, 3riiHO 3 SKOIO
Te3y, 10 «IPABO BU3HAYATH 1 3MIHIOBATH KOHCTUTYIIIWHUN Jaa B YKpaiHi HAJIEKUTh BUKITIOYHO
HapOJIOB1 1 HE MOXKe OyTH y3ypIiOBaHe JIep>KaBolo, ii opraHamMu abo MocaJoBUMHU 0COOAMMN», CIiN
PO3YMITH TaK: TUIBKM HapoJ Ma€ MpaBo 0e3MocepeHbo HMUIIXOM YCEYKpPaiHChKOro pedepeHIymMmy
BU3HAYaTU KOHCTUTYIIMHUHN Nan B YKpaiHi, sikuil 3akpimunoerscst Konctutyuiero Ykpainu, a Ta-
KO 3MIHIOBaTH KOHCTUTYIIHUI J1aJ] yHECEHHAM 3MiH 10 OCHOBHOrO 3aKOHY YKpaiHU B MOPS/I-
Ky, ycTanoByieHoMy Horo posaiiom XIII (254x/96-BP) [5].

VY IMocranoBi BepxoBnoi Panu Ykpainu «IIpo npoext HoBoi KoncTuTyuii Ykpainu» Bij
1 mumas 1992 poky Ne 2525-XI1I, a came B po3aimi | «3aranbHi 3acaay KOHCTUTYIIIHHOTO Jaay»
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3a3HAYA€THCS, [0 KOHCTUTYLIMHUHN J1af YKpaiHU IPYHTY€EThCS HAa MPUHLUII MPIOPUTETY MpaB i
CBOOO/I JIFOIMHY 1 TpOMa/IIHUHA (CTATTS 2), IepKaBa BiANOBIAaIbHA TEpe] JIOAUHOO 1 CYCIib-
CTBOM 3a CBOIO JisTIbHICTH (YacTuHA apyra ctaTTi 2) [6]. Sk 6aunmMo, 1 B KOHCTUTYIIHHUX MPOEK-
TaX OJHO3HAYHOI BiJIMOBIAl HA JOCTIPKyBaHE MUTAHHS MU HE 3HAXOUMO.

BucHoBkH. YpaxoByrouu Ty 0OCTaBUHY, 1110 3aKOHOJaBelb Y TeKCTI OCHOBHOTO 3aKOHY
VYkpainu, 3p03yMijio, He MiI' PO3KPUTH HMOHATTS BCIX MPAaBOBUX KaTETOpiil, sIKi B HHOMY 3aCTOCO-
BYIOThCS, a Mojajbliia pernamenTaniss HopMm Konctutyuii YkpaiHu mokiagaeTbcsi Ha YMHHE 3a-
KOHOJJaBCTBO YKpaiHH, TO, MOXXJIMBO, BapTO IOCTABUTHU 33 METYy PO3POOUTH HPOEKT 3aKOHY
VYkpaiau «I[Ipo 3acagy KOHCTUTYIIHHOTO JIaTy».
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INTERPRETATION OF THE CONCEPT “CONSTITUTIONAL ORDER” BY THE
CONSTITUTIONAL COURT OF UKRAINE: THEORETICALAND LEGAL ASPECT

Among the issues of contemporary Ukrainian legal science, the issue of interpretation of legal norms defi-
nitely occupies an important place. One of the most important institutions of the law-governed state is the
Constitutional Court of Ukraine. Its establishment in Ukraine was caused by the introduction of the consti-

tutional order, constitutional legality, the increase in legal culture, the development of democratic founda-

tions of the society. In the process of constitutional-legal relations, all institutes of constitutional law, in-
cluding the institute of foundations of the constitutional order, suffer changes, which are marked today by
the problems of applied and theoretical character. The interpretation of the selected category is no excep-
tion. Despite the increased interest of constitutionalists in understanding the category of "constitutional

order", no comprehensive scientific research has been conducted on this issue, which determines the actuali-

ty of the theme of this scientific research. The systematic analysis of the works of national constitutionalists
gives grounds to make a conclusion that, studying the versatility of the institute of "constitutional order”,

the overwhelming majority of scientists and practitioners pay attention to: definition, basis, structure, es-
sence, content, form, etc. In doctrinal sources, the category of "constitutional order of Ukraine" generally

refers to the system of public relations guaranteed by the Constitution of Ukraine and envisaged by the laws
of Ukraine adopted on its basis and in accordance with it. The effective way of solving the problems of legal
contradictions is definitely the interpretation due to which it is possible to identify contradictory and con-

flicting rules in the legislation of Ukraine, to establish the connection between general and special norms, to
help to understand properly the field of their action, to determine the circle of persons their action applies
to, the content of the legislative term. Based on the provisions of the theory of state and law, the analysis of
the legislation of Ukraine, the official interpretation of the Basic Law of Ukraine by the Constitutional
Court of Ukraine underlies overcoming the ambiguity in the understanding of the Constitution of Ukraine
or legal norms that are interrelated with its norms connected with the clarification or explanation, official
interpretation, in order to ensure the rule of the Basic Law of Ukraine and to maintain proper constitu-
tional law and order. It should be noted that the constitutional order of Ukraine is based on the principle of
priority of human and citizen's rights and freedoms, and the state is responsible to the person and society
for its activity. In the constitutional drafts we do not find a definite answer to the question investigated.

Taking into consideration the fact that the legislator in the text of the Basic Law of Ukraine, certainly,

could not disclose the concept of all legal categories applied in it, and further regulation of the norms of the
Constitution of Ukraine relies on the current legislation of Ukraine, it may be necessary to put to aim to

develop a draft of the Law of Ukraine on the principles of the constitutional order.

Key words: constitutional order; interpretation of legal norms; Constitution; Constitutional Court of
Ukraine.
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