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SECTION 1
CURRENT ISSUES OF CONSTITUTIONAL AND LEGAL STATUS
OF HUMAN AND CITIZEN
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Summary

The purpose of the article is to determine the consequences of the application of the Multilateral Convention
to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (Multilateral Instrument
(ML) in Ukraine, to evaluate it as a platform for coordinating the tax policy of various states, and also to make
proposals to improve such coordination.

To achieve the outlined purpose and fulfill the set objectives in the research process, the following universal
general scientific and special legal methods were used: dialectical, formal logical, formal legal, comparative legal,
analysis and synthesis, and logical semantic.

The article emphasizes the importance of combating tax abuse as one of the main directions of the government’s
tax policy. It points out the need to support business and create a favorable investment climate on the one hand, and
to counteract tax minimization strategies and the relocation of capital to low-tax jurisdictions on the other. It is noted
that since business has crossed national borders, the coordination of the world community to harmonize tax policies
of different states, their cooperation and interaction is necessary to solve the above problems. The main steps of the
world community to coordinate their efforts to combat tax abuse are indicated. The leading role of the OECD in this
process is noted, in particular with regard to the development of a model convention on the avoidance of double
taxation, an initiative to combat harmful tax practices and, ultimately, an action plan on tax base erosion and profit
shifting (BEPS). Considerable attention is focused on the MLI Convention as one of the main steps of the BEPS
Plan. The article explains the purpose of the MLI Convention, which is to unify the rules for applying international
tax conventions in terms of establishing taxation rules with respect to income taxes, to create an effective mechanism
for implementing the agreed changes in a coordinated and efficient manner, according to which such agreements will
fulfill the task of avoiding double taxation, but at the same time will not be an instrument for abuse, which creates
opportunities for tax exemption or reduction of taxes through tax evasion. The author points to the provisions of the
Convention limiting the application of benefits to dividend payment transactions and counteracting the abuse of the
status of permanent establishments. Also, a critical assessment is given of the procedure for resolving tax disputes
between residents of different countries provided for in the convention.
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Hretsa Yaroslav

The study substantiates that the system of dispute resolution between taxpayers and competent authorities of
different contractual jurisdictions as defined in the MLI Convention is not perfect, since it is not characterized
by promptness of dispute consideration, and the system of determining arbitrators is unclear and not completely
understood. The author proposes to establish an international tax arbitration court with clear rules of procedure
and a professional panel of judges from among the most authoritative experts in the field of international tax law.

To ensure effective and efficient coordination of states in the fight against tax abuse, taxation of TNCs, the digital
economy and many other areas where global cooperation is needed, it is proposed to establish an international
intergovernmental organization with delegation of part of the sovereign tax powers to it.

Key words: tax; tax policy; constitutional obligation; double taxation; tax planning, low-tax jurisdictions;
BEPS; MLI Convention; permanent establishment; tax disputes.

1. Introduction

Counteracting tax abuse, preventing tax base ero-
sion and artificial tax minimization is one of the main
areas of any state’s budget policy, especially at a time
when the global economy is experiencing a deep cri-
sis. Governments are faced with the task of support-
ing businesses that have found themselves in difficult
circumstances on the one hand, and protecting state
budgetary interests on the other hand, as the decline in
GDP leads to a decrease in tax revenues and a signifi-
cant increase in the budget deficit. These tasks are not
mutually exclusive. They can be implemented when the
government creates a favorable domestic tax climate,
improves conditions for faithful and conscientious tax-
payers, at the same time taking measures to prevent tax
abuse that may occur as a result of dishonest behavior
of taxpayers, implementation of aggressive tax plan-
ning, and shifting profits and capital to low-tax juris-
dictions. Given that business has long crossed national
borders and skillfully uses differences in tax systems of
different countries to optimize its payments, the efforts
of one government are not enough to solve these prob-
lems. Clear and effective tools are needed to coordinate
the governments’ tax policies, which often requires
finding compromise solutions. This problem is still rel-
evant in Ukraine, as after winning the war, we will face
the challenges of economic reconstruction, stabilization
of the financial system and improvement of the invest-
ment climate.

The problems of combating tax abuse in the process
of tax optimization and planning have received atten-
tion from scholars, in particular, O. Artyukh, O. Bazov,
M. Vitlina, V. Ilyushenkova, V. Marchenko and others.
However, the issue of application of such an instrument
as the MLI Convention for the purpose of ensuring con-
stitutional obligations has not yet been sufficiently cov-
ered in scientific sources.

The purpose of this article is to determine the con-
sequences of the application of the MLI Convention in
Ukraine, its evaluation as a platform for coordinating
the tax policy of the states, and making proposals for
improving such coordination.

To achieve this goal, it is necessary to solve the
following research tasks: to find out what actions have
been taken by the international community to coordi-

nate tax policy, to determine the place of the MLI Con-
vention in the system of measures to combat tax abuse,
to disclose the main provisions of the MLI Convention
and the consequences of its implementation in Ukraine,
and to formulate proposals for improving the interac-
tion of governments in coordinating tax policy.

2. Key Actions of the World Community to Coor-
dinate Tax Policy

At some point, the active use of offshore and
large-scale tax minimization abuse forced the world
community to take measures to counter it. As O. Ar-
tyukh and V. Ilyushenkova rightly point out, the inter-
national community had to admit that tax evasion and
tax fraud schemes cannot be overcome by the efforts
of each country alone (Artyukh&Ilyushenkova, 2019,
p.- 6). The Organization for Economic Cooperation
and Development (OECD) made a major contribution
to this process. Back in 1977, the OECD Model Tax
Convention was developed aiming to eliminate double
taxation. In 1988, the OECD developed an initiative to
combat harmful tax practices aiming to identify juris-
dictions that wrongly lured businessmen from high-tax
countries. In the same year a multilateral convention on
mutual administrative assistance in tax issues was con-
cluded (Implementation of the BEPS Plan in Ukraine:
Problems and Prospects, 2019).

O. Bazov notes that in the current conditions, the
leading countries of the world, in particular the G20
states, have come to the conclusion that the interna-
tional legal framework of the principle of tax compe-
tition needs significant improvement. This is primar-
ily reflected in the fact that the international taxation
system, which was previously aimed at counteracting
double taxation, is being actively improved by the in-
ternational community with the purpose of preserving
incomes and the possibility of their taxation by the
countries where the income originates. earlier, within
the framework of ordinary tax competition, states ad-
hered to the so-called “right model” of taxation, based
on the principle of tax competition and free circulation
of capital, in the new conditions, the so-called “left
model” of taxation is applied, i.e. governments have
begun to fight the outflow of capital to offshore areas
(Bazov, 2019, p. 258).
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Section 1. Current issues of constitutional and legal status of human and citizen

V. Marchenko argues that the G20 and the OECD
have initiated a large-scale international effort to move
from the era of indifferent contemplation, and even
actual encouragement of the so-called aggressive tax
planning to its limitation and elimination. It is obvious
that international tax planning has become too expen-
sive even for developed countries (Marchenko, 2018,
p. 303). In view of this challenge, in 2012 the leaders
of the G20 countries requested the OECD experts to
develop an action plan to address the problems of ero-
sion of the tax base and profit shifting. Already in 2013,
the OECD presented its first report on this issue and
proposed the Action Plan on Base Erosion and Profit
Shifting or BEPS Plan (Implementation of the BEPS
Plan in Ukraine: Problems and Prospects, 2019).

The conclusion of the MLI Convention on Novem-
ber 24, 2016 was one of the key steps in the regula-
tory implementation of certain measures of the BEPS
Plan. This Convention was signed by Ukraine on July
23, 2018 and ratified in accordance with the Law of
Ukraine No. 2692-VIII dated February 28, 2019 with
certain reservations.

M. Vitlina emphasizes that the BEPS requirements
relate to the reform of domestic tax legislation and the
conclusion of double taxation treaties by the states. The
purpose of BEPS is to create a mechanism to effective-
ly combat schemes that facilitate the global transfer of
company profits to offshore areas and a legal framework
to combat corporate tax minimization to prevent the
use of aggressive international tax planning schemes.
(Vitlina&Shulga, 2019, p. 179).

The BEPS plan contains new or more stringent in-
ternational standards, as well as specific measures to
help the governments overcome the problems of tax
base erosion and profit shifting, defining 15 actions
aimed at addressing these problems comprehensively
(BEPS, 2018).

3. Basic Provisions of the MLI Convention

The MLI Convention is Actionl5 of the BEPS Ac-
tion Plan. By signing and ratifying this Convention, the
participants simultaneously fulfill Actions 6 and 14,
which are included in the BEPS Minimum Standard,
as well as Actions 2 and 7, to which the parties can
join. The purpose of the MLI Convention is to unify
the rules for the application of international tax conven-
tions in terms of establishing taxation rules with respect
to income taxes, to create an effective mechanism for
implementing the agreed changes in a coordinated and
efficient manner, according to which such agreements
will fulfill the task of eliminating double taxation with-
out creating an opportunity for non-taxation or reduced
taxation through tax evasion or avoidance. Concluding
the MLI Convention, the parties defined in the Pream-
ble the following factors they are guided by:

1) governments lose substantial corporate income
tax revenues because of aggressive international tax

planning that has the effect of artificially shifting profits
to locations where they are subject to non-taxation or
reduced taxation;

2) base erosion profit shifting is a pressing issue not
only for industrialized countries but also for emerging
economies and developing countries;

3) the importance of ensuring that profits are taxed
where substantive economic activities generating the
profits are carried out and where value is created;

4) the need to ensure swift, coordinated and con-
sistent implementation of the treaty-related BEPS mea-
sures in a multilateral context (MLA, 2019).

The MLI Convention directly defines the so-called
hybrid mismatches to reduce tax. In particular, it estab-
lishes rules for the application of double taxation trea-
ties for fiscally transparent entities and dual resident
entities. At the same time, the Convention provides
for three options that can be applied by the parties to
regulate the procedure for taxing the incomes of their
residents, in particular, establishing the possibility of
not applying the provisions of international treaties that
provide for the exemption from taxation of income in
one contracting jurisdiction, if another contracting ju-
risdiction exempts such income from taxation or ap-
plies a reduced rate. At the same time, instead of ex-
emption from taxation, the possibility of deducting the
amount of tax paid in this other contractual jurisdiction
is applied.

Also, the MLI Convention provides for steps to
prevent the abuse of the provisions of double taxation
treaties, in particular by including in the text of the pre-
amble of the tax treaties to which it applies, the provi-
sions on the intention to eliminate double taxation with
respect to the taxes to which this agreement applies,
but without creating opportunities for non-taxation or
reduced taxation through tax evasion or avoidance (in-
cluding by improper use of agreements for the purpose
of obtaining the benefits provided for in this agreement,
for obtaining indirect benefits by residents of third ju-
risdictions).

An important provision of the MLI Convention
is that the benefit provided by the tax treaty will not
be granted if it is established, taking into account all
the facts and circumstances, that obtaining this bene-
fit was one of the main purposes of any arrangements
or transactions that led to its application (implementa-
tion of Action 6 of the BEPS Plan). This is, in fact, a
regulatory consolidation of the business purpose doc-
trine at the level of international law in terms of the
possibility of applying the benefits provided by double
taxation treaties. At the same time, the Convention also
provides for mechanisms to protect the interests of tax-
payers, preserving their right to apply for benefits if, at
their request, the competent authority of a contracting
state establishes that the relevant tax benefit would have
been granted in the absence of the disputed transaction
or arrangement.

8 Koncmumyuyitino-npasosi akademivni cmydii Ne 1/2023



Hretsa Yaroslav

Special conditions are provided for by the MLI
Convention regarding the application of benefits to
dividend payment transactions (it is established that
the person receiving dividends must hold a part of the
capital, shares or stock during a 365-day period). The
Convention also regulates the procedure for applying
tax treaties in case of alienation of shares or rights, the
value of which is derived mainly from real property
(under certain conditions, it is possible to tax such in-
come in the contractual jurisdiction in which the real
property is located).

Particular attention should be paid to the provisions
of the MLI Convention on countering the abuse of per-
manent establishments (implementation of Action 7 of
the BEPS Plan). Mechanisms have been established to
counteract tax minimization schemes in cases where
permanent establishments are situated in the third ju-
risdictions with a lower level of taxation, as well as in
cases of artificial avoidance of the permanent establish-
ment status. The main methods of such artificial avoid-
ance have been identified, in particular by concluding
commission contracts or other similar schemes. In par-
ticular, it is provided that an enterprise resident in one
contractual jurisdiction has a permanent establishment
in another contractual jurisdiction if it acts in a con-
tracting jurisdiction through an entity that habitually
concludes contracts, or habitually plays the principal
role leading to the conclusion of contracts, and these
contracts are concluded in the name of the enterprise
or relate to the transfer of the ownership of, or for the
granting of the right to use, property owned or used by
that enterprise, or they relate to the provision of ser-
vices by such enterprise.

An important task of the MLI Convention is to
regulate the procedure for improving the dispute res-
olution mechanism. Its provisions expand the ways
of protecting taxpayers by granting them the right, ir-
respective of the remedies provided by the domestic
law, to apply to the competent authority of either con-
tracting jurisdictions if the taxpayer believes that their
rights arising from the tax agreement are violated. This
provides for coordination and interaction between the
competent authorities of the contracting jurisdictions
by reaching mutual agreement on any complex or dis-
puted situations arising from the interpretation or ap-
plication of the Tax Agreement. They may hold joint
consultations or take other measures and make efforts
to resolve disputes promptly and effectively. In this
context, it should be noted that despite the ratification
of the MLI Convention by Ukraine, the national legis-
lation is currently not harmonized with its provisions
on mutual agreement, in particular, it does not provide
for a legal mechanism for consideration of appeals of
non-residents to the tax authorities of Ukraine on the
application of tax agreements, the procedure for mak-
ing decisions based on the results of such appeals and
the consequences.

If during the mutual agreement procedure the
contracting parties fail to reach an agreement on the
resolution of the dispute within a period of two years,
the unresolved disputes shall be submitted to arbitra-
tion at the request of the interested party. Settlement
of a dispute over the application of a tax agreement
by an arbitration panel is a rather interesting insti-
tution of international tax law. The arbitration panel
consists of three independent members with exper-
tise and experience in international tax matters. Two
members of the panel are appointed by the competent
authorities of each of the contracting parties, and the
third, who will be the chair of the arbitration pan-
el, is appointed by these members of the panel. The
chair of the panel cannot be a resident or citizen of
any of the contracting jurisdictions. The arbitration
decision, except in certain cases, shall be final and
binding on the contracting jurisdictions. It should be
emphasized that by ratifying the MLI Convention,
Ukraine reserved the right not to apply the arbitration
clause to its tax agreements, so domestic taxpayers
cannot currently use this tool.

4. Effectiveness of Application of the MLI Con-
vention in Ukraine and the World

In our opinion, such a dispute settlement system
cannot be considered perfect, since, firstly, it is not
characterized by the promptness of consideration of
disputes, as the process, first at the national and then at
the international level, may take years, and secondly,
the system for determining arbitrators is unclear and
not completely understood, nor does it guarantee an
impartial and objective resolution of the dispute at the
highest professional level. We believe that these tasks
could be solved much more effectively by creating an
international tax arbitration with clear rules of proce-
dure and a professional panel of judges from among
the most authoritative experts in the field of interna-
tional tax law.

The introduction of the BEPS Plan into the leg-
islation of Ukraine, which is expected in the near
future, has certain advantages and disadvantages,
which were described above. But it seems that anoth-
er choice is hardly acceptable for Ukraine, because
we cannot be isolated from global world processes
and not recognize these realities. For business, this
leads to a new quality of tax planning, with the re-
jection of artificial schemes, taking into account fi-
nancial monitoring, the actual limitation of bank se-
crecy. Along with this, the main task for Ukraine in
the coming period will be to ensure that these steps
are properly legislated, that effective reform of the
tax authorities and other necessary reforms are im-
plemented, and that corruption is fought. This should
ensure the necessary balance between the interests
of the state and business. One way or another, we all
have to get used to living and working under the new
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taxation rules, which are stricter but more transpar-
ent and fairer. (Hretsa, 2020, p. 394).

Despite great efforts and significant steps in the
issue of coordinating the actions of states in the field
of tax policy, combating tax abuse at the global level,
in our opinion, the level of cooperation is not suffi-
cient today. Many steps identified within the frame-
work of the BEPS Plan and other initiatives cannot
be implemented due to the lack of appropriate inter-
national legal means of their implementation. It is not
enough to define the necessary international tax rules,
it is necessary to have effective tools to ensure their
application. At the level of national tax systems, it is
difficult to introduce such tools a priori. This applies
to taxation of TNCs, the digital economy, and many
other areas. The procedure for resolving disputes at
the intergovernmental level regarding the avoidance
of double taxation and other important aspects also
needs to be improved. We believe that these problems
can be effectively addressed only by establishing an
international intergovernmental organization with del-
egation of some sovereign tax powers to it. The task of
this organization could be to coordinate the tax policy
of states, ensure the implementation of the BEPS plan,
administer the tax payment of TNCs and the segment
of large digital business, monitor their compliance
with the rules of international tax treaties and paying
taxes in the relevant jurisdictions. Another crucial task
of such an international organization will be to resolve
disputes at the international level.

5. Conclusions

The system of settling disputes between taxpayers
and the competent authorities of different treaty ju-
risdictions defined in the MLI Convention cannot be
considered perfect, since, firstly, it is not characterized
by the promptness of dispute consideration, because
the process, first at the national and then at the inter-
national levels, can drag on for years, and -secondly,
the system of determining arbitrators is unclear and
incompletely understood, it does not guarantee an im-
partial and objective resolution of the dispute at the
highest professional level. We believe that these tasks
could be solved much more effectively by creating
an international tax arbitration, with clear work reg-
ulations and the formation of a professional panel of
judges from among the most authoritative experts in
the field of international tax law.

To ensure effective and efficient coordination of
governments in countering against tax abuse, taxation
of TNCs, digital economy and many other areas where
global cooperation is necessary, we consider it expedi-
ent to create an international intergovernmental organi-
zation with the delegation of part of the sovereign tax
powers to it. The task of this organization may be to co-
ordinate the tax policy of states, implement the steps of
the BEPS plan by developing international legal means

for their implementation, take measures to administer
the payment of taxes by TNCs and the segment of large
digital business (creating a kind of international office
of ultra-large taxpayers within the structure of an inter-
national organization), monitor their compliance with
the rules of international tax treaties, pay taxes in the
relevant jurisdictions, analyze master file and coun-
try-by-country reporting and provide recommendations
on how to improve the tax system. The concept of tax
cooperation should prevail over the policy of tax self-
ishness of states even in the context of the economic
and financial crisis. Another crucial task of such an in-
ternational organization will be to settle disputes at the
interstate level by creating a body to resolve such dis-
putes — international tax arbitration.
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Mertoro 1aHOT CTaTTi € BU3HAYEHHS HACHIJKIB 3aCTOCYBaHHSI 0araroCTOPOHHBOI KOHBEHIIT 111010 BUKOHAHHS

3aXO0[liB, sIKi CTOCYIOTBCS YTOJ] PO OIMOAATKYBaHHSI, 3 METOI MPOTUIIl pO3MHUBAHHIO 0a3K OMOAATKYBAaHHS Ta BU-
BEJICHHIO NPHOYTKY 3-1ij1 onozjarkysanHs (Multilateral Instrument (MLI) B YkpaiHi, i ominka sik ruiaropmu st
KOOpJIMHALIT 01aTKOBOT MOJIITHKH PI3HUX JIep)KaB, BHECEHHS IIPOIO3MLIH 11010 TOKPAILEHHS TaKol KOOpAWHALLI.

J1ist NOCSTHEHHST OKPECIIEHOT METH i BUKOHAHHSI IOCTABJICHUX 3aBJaHb Y MPOIECi JTOCIIKEHHSI BAKOPHCTAHO
HH3KY PI3HOMaHITHUX YHIBEpPCaJIbHUX 3araJIbHOHAYKOBHX Ta CIELiaIbHO-FOPHIMYHUX METOIB HAYKOBOT'O ITi3HAH-
HS: JIaJIeKTUYHUN, popMasbHO-JIOrYHUM, POpMaIbHO-IOPUANYHUI, TTOPIBHIIBHO-ITPABOBUH, aHAJII3y Ta CHHTE3Y
Ta JIOT1KO-CEMaHTUYHHH.

VY cTarTi HAroJONIYEThCS HA BAXKIUBOCTI MPOTHIIT 3JIOBXKHBAHHAM y C(epi OMONATKYBaHHS SIK OJJHOMY i3 OC-
HOBHHX HAIPSIMKIB [IOJaTKOBOT MOJITUKY JiepkaBH. Bka3zyeTbcsi Ha HEOOXITHOCTI, 3 OIHOTO OOKY, MiATPUMYBa-
TH Oi3HEC, CTBOPUTH CHPUSTIMBHI 1HBECTUIIHHUNA KJIIMAT, a 3 IHIIOIO — MPOTHIIATH MiHIMI3aIlil MOAATKOBUX
3000B’s13aHb Ta BUTOKY KalliTally B HU3bKOIIOJATKOBI IOPUCAMKIII. 3a3HauyaeThCs NPO TE, IO OCKLIBbKK Oi3HEC
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CTaB TPAHCKOPJOHHHM, [T BHPIIISHHS IIMX 3aBJaHb HE0OXiJHa KOOPIUHALIIS CBITOBOI CHUIBHOTH IO Y3TOKEHHIO
TOJIaTKOBOT MOITUKK PI3HUX JIEPKaB, X CIIBIIpAIls i B3a€MOis. 3a3HAYAr0THCSI OCHOBHI KPOKH CBITOBOI CITiJTb-
HOTH JUTS KOOPIAMHALIT 1X 3yCHIIb TI0 MPOTHII] MOAATKOBUM 3JIOBKHMBaHHAM. BinMiuaetscs nposigaa pors OECP
y IBOMY TPOIIECi, 30KpeMa 00 PO3POOKH MOAETHHOI KOHBEHIIT PO YHUKHEHHS TOIBIHHOTO OTOIAaTKYBaHHS,
IHIIIIaTUBY OO0 MPOTHIIT IIKIUTHBIHA MOJATKOBIN MPAKTHUII 1, 3PEIITO0, TUTAHY i MO0 PO3MUBAHHS ITOJATKO-
BO1 0a3u i BUBEICHHA JOXOMiB 3-mia onoxaTkyBaHHs (BEPS). 3nauna yBara 3ocepemkyerbess Ha koHBeHIIT MLI
K OTHOMY i3 OCHOBHHX KpOKiB maHy BEPS PoskpuBaerscst Meta xonBeHIii MLI, sika monsrae y Tomy, mob
yHI(IKyBaTH NpaBHja 3aCTOCYBaHHS MDKHAPOAHWX ITOJATKOBMX KOHBCHINH y YAaCTHHI BCTAHOBJICHHS MPaBUII
OTIOJIaTKyBaHHS CTOCOBHO ITOJATKiB Ha JIOXOIM, CTBOPEHHS S(EKTHBHOTO MEXaHI3My BIPOBAJKEHHS MOTOIKE-
HUX 3MiH CKOOPIIMHOBAHUM Ta €(EKTHBHUM CIIOCOOOM, 3TiHO 3 SKUM Taki yrofau OymTyTh BUKOHYBaTH 3aBIaHHS
YHUKHEHHS MTOJBIIfHOTO OMOJaTKyBaHHS, OHAK Pa30M 3 THM HE OyIyTh IHCTPYMEHTOM ISl 3JI0BKUBAHb, IIPH KX
CTBOPIOIOTHCS MOJKIIMBOCTI JUTs 3BUTBHEHHSI Bif] OTTIOJJaTKyBaHHS a00 3MEHIIICHHS PO3MIipy ITOIATKIB Yepe3 yXHUJIeH-
Hs 00 YHUKHEHHS BiJl CIUIaTH MOAATKIB. BKa3zyeThCs Ha MOJIOKEHHS KOHBEHIIIT 110710 0OMEKEHHS 3aCTOCYBaHHS
LJTBT IO OMepalliil 3 BUIJIATH IUBIACHIB, @ TAKOK MPOTHII] 3ITOBKMUBAHHS CTaTyCOM MTOCTIHHUX MPEACTaBHUIITB.
JlaeTscs KpUTHYHA OLIIHKA TIepe10adeHOMY B KOHBEHIIIT MOPSAAKY PO3B’S3aHHS MONATKOBUX CHOPIB MIXK Pe3HICH-
TaMH Pi3HUX KpaiH.

BuocHoByeThCs, 110 BH3HaYeHa B KoHBeHIIi MLI cucTtema BperymoBaHHS CyHepedoK MiX IJIATHUKAMH IO-
JIATKiB 1 KOMIIETEHTHUMH OpTaHAMH Pi3HUX JIOTOBIPHUX FOPHUCIUKIIINA HE € JOCKOHAIOI0, aJl’Ke HEe Bi/I3HAYAETHCS
OTIEPATUBHICTIO 1X PO3MTIAMY, KpIM TOTO, CHCTEMa BH3HAYCHHS apOiTpiB HEWITKA Ta HEMOBHICTIO 3po3ymina. [Ipo-
MTOHYETHCS CTBOPEHHS MIKHAPOIHOTO MOAATKOBOTO apOiTpaxy, 3 YITKUM PETIaMEHTOM poOOTH Ta (hOpMyBaHHIM
mpogeciifHoro CKIamy CyAiB 3 YHcia HaiOiIbIl aBTOPUTETHHX (axiBIiB y ramy3i MIKHAPOTHOTO ITOJAaTKOBOTO
mpaBa.

Jis1 3a0e3nedeHHst epeKTHBHOI Ta Ai€BOT KOOPAMHAIIT IepKaB y MUTAHHIX OOpPOTHOM 3 MOAATKOBUMH 3TIOBKH-
BanHsAMH, onoxatkyBaHHs THK, mndpoBoi ekoHOMiKH Ta 6araTteox iHIINX cdep, e HeoOxXinHa rmodaapHa B3aEMO-
JIis, IPOTIOHYETHCS CTBOPEHHS MIKHAPOIHOI MIKYPS/IOBOi OpraHi3amii 3 JeeryBaHHAM i YaCTHHU CYBEPEHHUX
MTOJJATKOBHUX ITOBHOBA)KEHb.

Ku11040Bi cj10Ba: MOaToK; MOAATKOBA TIOMITHKA; KOHCTUTYLIHHIA 000B’SI30K; MTOBIHHE OMOJATKyBaHHS; MO-
JATKOBE TUTaHYBaHHS; HU3BKOMOAATKOBI foprucaukii; BEPS; xonsenttis MLI; mocTiifHe mpeacTaBHUITBO; OAAT-
KOBi CTIOpH.
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Summary

The purpose of the article is to analyze the constitutional and sectoral aspects of the realization of the right to free
legal aid, to determine the optimal subject of administration of the system of free secondary legal aid in Ukraine.

Research methods. The methodological basis of this work is a complex of general scientific and special methods
and techniques of scientific knowledge, in particular, dialectical, system-structural, formal-logical, statistical method,
as well as methods of modeling, analysis and synthesis, etc.

Results and conclusions. According to art. 59 of the Constitution of Ukraine, the Law of Ukraine «On free legal
aid», procedural codes and by-laws, an extensive system of free legal aid has been created in Ukraine, including the
provision of free primary and secondary legal aid.

Despite the harsh conditions of a full-scale war, the free legal aid system has demonstrated institutional stability
and an intention to develop and strengthen its human resources. The advocate’s corpus is an advanced vanguard and
the basis of the FLA system, which is able to solve difficult professional and ethical issues that arose in connection
with the russian military invasion. The realization of the management (administration) function of the FSLA system
should be carried out by the Coordination center for legal aid provision. The transfer of this function to the bodies of
the Ukrainian national bar association is not justified and carries the risks of reducing the clarity of the distribution
of assignments for the provision of FSLA between advocates and payment for their services from the state budget.

Many ukrainian advocates have changed ethical approaches to protect those suspected of committing crimes related
to facilitating russian military aggression. The main reasons were patriotic beliefs, risks of human condemnation,
identification of advocate and client, reputational and moral factors.

To increase trust and transparency in the work of the FSLA system, it is advisable to stage the introduction of
automated distribution of assignments among advocates based on certain criteria.

Key words: legal aid, advocate, court, defender, detention, war, free legal aid, ethics, ECHR, martial law.
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1. Introduction

One of the consequences of russia’s full-scale ag-
gression against Ukraine was a 30.4% drop in GDP
(Minekonomiky poperedno otsiniuie padinnia VVP v
2022 rotsi na rivni 30,4%, 2023), an increase in unem-
ployment and poverty. Reducing the financial capabil-
ities of citizens actualizes the importance of free legal
aid as a mechanism that contributes to the defense of
the rights and interests of socially unprotected catego-
ries of the population in the legal sphere.

During martial law, the actual conditions and legal
foundations of the functioning of the system of free le-
gal aid in Ukraine changed, the list of recipients of such
assistance was expanded and changes were made to the
procedure for providing it. Along with this, in 2022 there
was a sharp aggravation of criticism of the free legal aid
system by the bodies of the Ukrainian national bar as-
sociation (Zvit Komitetu z pytan bezoplatnoi pravovoi
dopomohy, shcho diie v skladi NAAU, z aktualnykh py-
tan funktsionuvannia systemy bezoplatnoi pravovoi do-
pomohy v Ukraini, 2022). The main leitmotif of the crit-
icisms expressed on their part was the desire to transfer
the administration of the system of free secondary legal
aid from the Coordination center for legal aid provision
to the Ukrainian national bar association.

Some aspects of the implementation of the right
to free legal aid were the object of attention of such
scholars as R.L. Abel, J.M. Barendrecht, Y.M. Bysaga,
I. Chaara, J.-B. Falisse, V.V. Zaborovskyy, L.R. Naly-
vaiko, M.V. Novikova, J. Moriceau, L.M. Moskvich,
A. Paterson, M.A. Pogoretsky, O.Z. Khotynska-Nor
and others (Barendrecht, 2011, p. 4; Chaara, Falisse &
Moriceau, 2022, p. 820; Nalyvaiko & Novikova, 2021,
p- 7; Moskvych, 2017, p. 125), however, at the theoret-
ical level, the problems of exercising the right to free
legal assistance in difficult conditions of large-scale war
are not sufficiently investigated, which determines the
need for further scientific researches in this area.

The purpose of this article is to analyze the consti-
tutional and sectoral aspects of the realization of the
right to free legal aid, to determine the optimal subject
of administration of the system of free secondary legal
aid in Ukraine.

2. Normative standards for providing free legal
aid in Ukraine.

In 2016, Article 59 of the Constitution of Ukraine
was stated in a new edition, according to which «ev-
eryone has the right to professional juridical assistance.
Such assistance is provided free of charge in cases en-
visaged by law...» (Konstytutsiia Ukrainy, 1996).

The updated approach of the ukrainian legislator
takes into account the standards of the European Con-
vention on Human Rights and the case practice of the
European Court of Human Rights. Thus, according to
article 6 § 3 (c) of the Convention for the protection
of human rights and fundamental freedoms, everyone

charged with a criminal offence has the right to defend
himself in person or through legal assistance of his own
choosing or, if he has not sufficient means to pay for
legal assistance, to be given it free when the interests of
justice so require.

According to the practice of the ECHR, «the right
to legal aid, is subject to two conditions, which are to
be considered cumulatively (Quaranta v. Switzerland,
§ 27). First, the accused must show that he lacks suf-
ficient means to pay for legal assistance (Caresana v.
the United Kingdom (dec.)). He need not, however,
do so «beyond all doubty; it is sufficient that there are
«some indications» that this is so or, in other words,
that a «lack of clear indications to the contrary» can
be established (Pakelli v. Germany, Commission report,
§ 34; Tsonyo Tsonev v. Bulgaria (no. 2), § 39). Second,
the Contracting States are under an obligation to pro-
vide legal aid only «where the interests of justice so
require» (Quaranta v. Switzerland, § 27). In this regard,
the ECHR takes into account various criteria, in partic-
ular, the seriousness of the offence and the severity of
the penalty at stake, the complexity of the case, the per-
sonal situation of the accused» (Guide on Article 6 of
the European Convention on Human Rights, 2021) etc.

In any case, legal assistance should be «practical
and effective», because the nomination of a defender
does not ensure effective assistance since the lawyer
appointed for legal aid purposes may die, fall seriously
ill, be prevented for a protracted period from acting or
shirk his duties. If they are notified of the situation, the
authorities must either replace him or cause him to fulfil
his obligations (Artico v. Italy, 1980, § 33).

It should be noted that at the sectoral level, the Law
of Ukraine «On free legal aid», procedural codes and
by-laws take into account key international legal and
constitutional standards, develop and detail them.

Thus, according to the Law of Ukraine «On free
legal aid» an extensive network of free legal aid has
been created, including the provision of free primary
and secondary legal aid. Before the start of full-
scale military aggression of the Russian Federation
against Ukraine, the system of providing free legal
aid in Ukraine included 535 points of access to legal
services: 23 regional, 84 local centers for providing free
secondary legal aid and 428 legal assistance bureaus
in all regions of Ukraine (Adresy tsentriv z nadannia
bezoplatnoi pravovoi dopomohy, 2020). In 2022, part
of the points of access to legal assistance temporarily
suspended its activities due to the threat of shelling and
occupation of Ukrainian territory.

The most feck of free primary legal aid is provided
by in-house lawyers of the relevant points of access to
legal assistance. At the same time, due to the existence
ofthe so-called monopoly of the bar, the most significant
part of free secondary legal aid (FSLA) is provided by
advocates on the basis of agreements with centers for
the provision of FSLA.
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In 2022, the system of free legal aid supported 642
187 cases for the provision of free legal aid (in 2021 —
806272, in 2020 — 656 207), of which 506 914 cases of
providing free primary legal aid (in 2021 — 627 281, in
2020 — 510 118) and 135 273 cases of free secondary
legal aid (in 2021 — 178 991, in 2020 — 146 089) (Bezo-
platna pravova dopomoha. Zvit 2022, 2023).

Despite the war, the system of free legal aid (FLA)
has demonstrated institutional stability and an intention
to develop and strengthen its human resources. So, in
2022, according to the results of a new competition, 513
advocates were included in the Register of advocates
providing free secondary legal aid (a total of 8639
advocates are in the register) (Bezoplatna pravova
dopomoha. Zvit 2022, 2023). These processes are due,
in particular, to the general decrease in the number
of clients due to hostilities, the desire of advocates
to obtain government funding in order to survive in
difficult economic conditions.

3. Subject of administration of the system of free
secondary legal aid

In 2022, criticism of the free legal aid system by
the bodies of the Ukrainian national bar association
(UNBA) sharply intensified. The key question is who
should administer the FSLA system?

According to some representatives of the UNBA,
the function of management (administration) the FSLA
system should be transferred from the Coordination
center for legal aid provision (CC) to the bodies of the
advocate’s self-government. This is justified by «the
hypothesis of the presence of significant and conceptual
problems in the implementation of free secondary legal
aid in Ukraine» (Zvit Komitetu z pytan bezoplatnoi
pravovoi dopomohy, 2022).

In favor of this position, arguments are made that
the Ministry of justice of Ukraine and the CC are trying
to encroach on the independence of the bar, introduce
a subordinated model of relations with advocates, and
demonstrate attempts to interfere in advocate secrecy
under the guise of FSLA quality control (Zvit Komitetu
z pytan bezoplatnoi pravovoi dopomohy, 2022).

Representatives of the UNBA note that this
is facilitated by the artificial recognition of the
competition for the position of director of the CC as
invalid, as well as the fact that for two years the system
has been headed by an acting director, that is, a person
who has not passed the necessary selection and is
directly dependent on the will to occupy this position.
Thus, in fact, the state-created guarantees of the
necessary degree of independence of the FLA system
from the state represented by the Ministry of justice are
leveled (Zvit Komitetu z pytan bezoplatnoi pravovoi
dopomohy, 2022).

Critics of the existing model draw attention to the
fact that FLA centers are influenced by corruption
risks, which is manifested in the provision of

unreasonable benefits and advantages in the distribu-
tion of assignments in criminal cases, the removal of
«inconvenient» advocates from the provision of FLA,
the formation of a procedural imbalance in criminal
proceedings in favor of the prosecution (Zvit Komitetu
z pytan bezoplatnoi pravovoi dopomohy, 2022).

A separate group of comments by members of the
bodies of the advocate’s self-government concerns the
volume and types of legal aid, which should be provided
free of charge. In their opinion, the FLA system forms
a consumer attitude towards an advocate among the
recipients of the FLA. Thus, the work of advocates
is depreciated, and the latter are forced to work in
competitively unhealthy conditions. Given that FLA is
provided at the expense of taxpayers, and the volumes
of FLA are excessively wide and constantly gravitate
towards expansion, representatives of the UNBA pay
attention to the threat to the commercial interests of
the advocacy and dumping in the cost of legal services,
emphasize the need to limit categories and narrow the
list of recipients of FLA (Zvit Komitetu z pytan bezo-
platnoi pravovoi dopomohy, 2022).

It should be noted that during the public discussion,
deputy minister of justice of Ukraine V. Kolomiets
gave her counterarguments regarding some of these
arguments. From her point of view, the attempt to
discredit the FLA system by the UNBA is due to the
desire of the latter to get the opportunity to manage
budget funds of the FLA system, which amount to
approximately 800 million uah per year (Kolomiiets,
2023). The deputy minister of justice of Ukraine draws
attention to the fact that in the world there are different
models for providing FLA and each state independently
chooses the best variant for itself. In Ukraine, as in
many developed countries, the state is responsible for
the distribution of budget funds for these purposes,
which, in its opinion, seems correct taking into account
more than 10 years of successful functioning of this
system (Kolomiiets, 2023).

In our opinion, the giving to the state institution
(CC) of the function of allocating budgetary funds to
pay for the services of advocates is correlated with the
need to provide its representatives with the authority
to monitor the quality of assistance provided by
advocates. Today, it is doubtful whether such control
powers can be quickly and impartially implemented by
the commissions for assessing the quality, completeness
and timeliness of the provision of free legal aid by
advocates created by the regional bar council, since in
many areas these commissions do not work.

It should be admitted that to date, there is no
convincing evidence that under the control of the
UNBA, the FSLA system will be better administered
than under the leadership of the CC. In fact, this is
only an assumption, because numerous and systemic
corporate  problems identified by authoritative
international institutions (CCBE follow-up report on
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Ukraine, 2014, p. 6-8; Ukraina: konflikt, pozbavlennia
prava zaimatysia advokatskoiu diialnistiu ta zupynennia
dii litsenzii na zdiisnennia advokatskoi diialnosti,
2014, p. 7, 9-10, 13-14, 16-20; Report on the CCBE
fact-finding mission to Kiev, 2013, p. 3, 5, 9, 11, 13-
14) remain unresolved in the system of bodies of
the advocate’s self-government. In the professional
community, there are views that the transfer of the
function of distributing assignments between advocates
to provide FSLA to the bar authorities will lead to
nepotism, abuse and other voluntary actions, because
it is becoming easier to control a government official
than an elected representative of the advocate’s self-
government (Ivanytskyi, 2017, p. 392).

How to minimize the impact of corruption risks in
the activities of FSLA centers for the distribution of
assignments between advocates? It should be noted that
the necessary steps on this path are constantly being
implemented precisely at the initiative of the CC. So, from
November 1, 2022, a new mechanism was introduced,
according to which regional centers for the provision of
FSLA in the Ternopil and Chernivtsi regions centrally
accept and process all reports of detentions that come from
subjects presenting information from all over Ukraine,
as well as process solutions of criminal prosecution
bodies and decisions of courts on the involvement of a
defender in accordance with the provisions of the law.
This approach will reduce the potential impact of «local
informal communications», because the decision on a
specific candidate for a advocate will usually be made
by the center of the FSLA from another region. Among
additional measures, the introduction of automated
distribution of assignments among advocates based
on certain criteria can be proposed. Similar software
products are used to distribute cases and materials in the
courts, the Qualification and disciplinary commission of
public prosecutors, the High qualification commission of
judges of Ukraine.

We agree with the position of representatives of the
UNBA that the long non-appointment of the director of
the CC limits the potential of this body and increases
its dependence on the Ministry of justice of Ukraine. At
the same time, it should be understood that the current
legislation directly determines thatthe CCis a government
agency and belongs to the sphere of management of the
Ministry of justice. The director of the CC is appointed
and dismissed by the Minister of Justice, and the staffing
and estimates of the CC are approved by the Secretary
of state of the Ministry of justice. The main tasks of the
CC are organizational, expert-analytical, informational
and material-technical support for the implementation
of the powers of the Ministry of justice in the field of
providing free legal aid, managing the system of free
secondary legal aid, coordinating the activities of
specialized institutions to provide free primary legal
aid (Polozhennia pro Koordynatsiinyi tsentr z nadannia
pravovoi dopomohy, 2012), etc.

At the same time, according to the amendments
made to the relevant Regulation (Polozhennia pro
Koordynatsiinyi tsentr z nadannia pravovoi dopomohy,
2012) of the 24.02.2023, during the period of martial
law, the director of the CC is appointed by the Minister
of justice without holding a competition.

It is necessary to agree with the arguments of the
UNBA that the list of types of assistance and subjects
receiving FSLA is excessively wide. Maintaining the
status quo is possible during the war in difficult social
and economic conditions, while after defeating the
Russian aggressor, it is advisable to narrow the list of
grounds for obtaining FSLA, and spend taxpayer funds
more responsibly and economically.

The practice of providing FSLA under martial law
also showed the need to correct (weaken) the normative
requirements regarding the time of arrival of an
advocate to the client by securing the possibility of the
arrival of a defender after the end of an air raid, curfew
or the resumption of transport connection.

4. Special ethical issues that arose before
advocates participating in the FSLA system during
martial law

During the war in Bucha, Izyum and many other
cities of Ukraine, russian military committed crimes
that hit the whole world with their excessive cruelty and
sophistication. Along with the invaders, a significant
amount of crimes were committed by collaborators and
their accomplices. We are talking about a wide range
of crimes against the foundations of national security
of Ukraine, as well as criminal offenses against peace,
security of mankind and international legal order.

For many advocates, the protection of those
suspected of committing such crimes has become
unacceptable on ethical grounds. There was a rise in
patriotism among the advocates, some of the advocates
joined the Armed forces of Ukraine with the aim of
defence the country. Under these conditions, it has
become much more difficult to find advocates who will
agree to provide legal assistance in these categories of
criminal cases.

A change in ethical approaches to customer service
with «russian participation» occurred in relation to other
branches of law (civil, administrative law, etc.). Many
leading law firms in the world (Linklaters, Dentons,
Baker McKenzie, etc.) and domestic advocate’s com-
panies have radically rethought their priorities in this
area. This was partly facilitated by the introduction of
sanctions against the Russian Federation.

At the same time, according to art. 49, 52, 53 of
the Code of criminal procedure of Ukraine in criminal
proceedings, the mandatory participation of a defense
counsel for persons suspected of crimes, including those
contributing to russian aggression, must be ensured.

The main part of this work is carried out by
defenders included in the Register of advocates pro-
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viding FSLA. Of course, they are subject to the risks
of human condemnation, identification of advocate and
client, reputational and moral losses. If this is contrary
to the conscience of a lawyer, the UNBA Rules of
professional conduct allow him to refuse to accept an
assignment in defense of the client.

Nevertheless, the specifics of criminal proceedings
require a balance of interests and abidance formal legal
requirements, which necessitates to carry out such
«unpopular» work, because in the long term this will
avoid questions about the improper quality of evidence
in this category of criminal proceedings for national and
international courts. Awareness of justice, which should
be realized in the future, is one of the moral reference
point that can help an advocate agree to provide legal
assistance to clients suspected of facilitating russian
military aggression.

5. Conclusions

Thus, despite the harsh conditions of a full-scale
war, the free legal aid system has demonstrated
institutional stability and an intention to develop and
strengthen its human resources. The advocate’s corpus
is an advanced vanguard and the basis of the FLA
system, which is able to solve difficult professional and
ethical issues that arose in connection with the russian
military invasion. The realization of the management
(administration) function of the FSLA system should
be carried out by the Coordination center for legal aid
provision. The transfer of this function to the bodies of
the Ukrainian national bar association is not justified
and carries the risks of reducing the clarity of the
distribution of assignments for the provision of FSLA
between advocates and payment for their services from
the state budget. To increase trust and transparency in
the work of the FSLA system, it is advisable to stage the
introduction of automated distribution of assignments
among advocates based on certain criteria.
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AHoTanis

Memoro cTaTTi € aHANI3 KOHCTUTYIIIIHO-TIPABOBUX Ta Taly3eBHX acCICKTIB peami3amii mpaBa Ha Oe30IUIaTHY
MIPaBOBY JIOTIOMOTY, BU3HAYEHHSI ONITHMAJIBHOTO Cy0’€KTa aJMiHICTpYBaHHS CHCTEMH 0€30I1IaTHOT BTOPHHHOI ITpa-
BOBOI JOMIOMOTH B YKpaiHi.

Memoou docnidacents. MeTOMOIOTIYHOO OCHOBOKO HAYKOBOT Ipalli € KOMIDICKC 3arallbHOHAYKOBUX Ta CIICIli-
ANBHUX METOMIB 1 MPUHOMIB HAyKOBOTO Mi3HAHHS, 30KpeMa, MIaJICKTHYHHH, CHCTEMHO-CTPYKTYpHUH, (QopMab-
HO-JIOTIYHUH, CTATUCTUYHUM METOJ, a TAKOXX METOJH MOJICIIOBAHHS, aHAII3y Ta CHHTE3Y Ta iH.

Peszynomamu ma eucrnosxu. Binnoigno no cr. 59 Koncrutyuii Yipainu, npoginsHoro 3akony Yipaiau “TIpo
0e30IIaTHy IPaBOBY JONOMOTY”’, IPOLIECYAIbHUX KOJICKCIB Ta IMiI3aKOHHUX HOPMAaTHBHO-IIPABOBUX aKTIiB B YKpa-
{HI CTBOPEHO PO3TATy’KEHY CHCTEMY O€30IIIaTHOI MPaBOBOT TOMIOMOT'H, 110 BKJIIOYA€ Ha/laHHS 0E30IIaTHOT 1mep-
BUHHOI i1 BTOPUHHOT PAaBOBOI TOTIOMOTH.

HesBaxatoun Ha cyBOpi YMOBH IIOBHOMACIITA0HOI BIHH, cCHicTeMa 0€30IUTaTHOT TPaBOBOT I0TIOMOTH IPO/IEMOH-
CTpyBaJIa IHCTUTYLIIHHY CTIMKICTh W MMPAarHEHHs 10 PO3BUTKY Ta IIOCHJICHHS CBOTO KaJPOBOTO MOTEHIiaTy. AIBOKaT-
CBHKHH KOPITYC € NepeJOBIM aBaHTap0M i OCHOBOIO CHCTEMH O€30IIaTHOI TPaBOBOI JOTIOMOT'H, 1110 3/1aTeH BUPIIIY-
BaTW CKJIAJHI MPOQeCiiiHi Ta eTUYHI MUTAHHS, SKi [IOCTAIH Y 3B’SI3KY 3 pOCIHCHKIM BiliCbKOBUM BTOpTHEHHsM. Pea-
mizamis QyHKIT ynpaeniHHS (agMiHicTpyBaHH:) cuctemoro bBITJ] mae 3nificaroBatrcst KoopauHaminHIM IEHTPOM
3 HaJlaHH: MMPaBoBo1 Jonomoru. [lepemava miei GpyHkIil 10 opraHiB HarioHanpHOT acomiarii aaBokaTiB YKpaiHu He €
00TpYHTOBAHOIO Ta HECE PU3HUKHU 3MEHILIEHHS [TPO30POCTI PO3MOLTY AopydeHs po HaxaHHs bBIT/] Mix agBokaramu
Ta OIUIATH iX MOCIYT 3 AepkaBHOTO OtovkeTy. [Toknanenns Ha KoopuHauiiiHmii neHTp 3 HalaHHS IPaBOBOI JIOTIOMO-
TH TTOBHOBA)XEHB MIOI0 PO3MOALTY OFOPKETHUX KOIITIB HA OIUIATY MOCIYT aIBOKATIB KOPEITIOEThCS 13 HEOOXTHICTIO
HaJlaHHsI HOTO Mpe/ICTaBHUKAM TTOBHOBA)KEHB 1I0/I0 MOHITOPHHTY SIKOCTI HaJJaHOT aIBOKATaMH JIOTIOMOTH.

Barato ykpalHCHKUX aBOKATIB 3MIHHJIM €THYHI IiIXOHU MO0 3aXKCTY 0Ci0, SIKi MiT03PIOIOTHCS Y BUNHEHHI 3J10-
YHHIB, OB’ A3aHMX 13 CHIPUSHHSAM POCIHChHKil BIHCHKOBIH arpecii. OCHOBHIUMH IIPUYMHAMHE 1ILOTO CTAJIN NAaTPIOTHYHI
TIepEeKOHAHHSI, PU3UKH JIIOJICBKOTO OCY/IY, OTOTO’KHEHHS aJ[BOKATa  KIIIEHTA, PEMyTalliifHi Ta MOpaJIbHI BTpaTH.

HeoOxigHnM € KoperyBaHHs HOpPMaTHBHUX BUMOT IIIOJI0 Yacy MPHOYTTs aJBOKATa /10 KIIE€HTA IIITXOM 3aKPITICHHS
MOMUTMBOCTI MPHi3/ly 3aXMCHUKA ITICIIS 3aKiHUCHHS MOBITPSIHOI TPUBOTH, KOMEHIAHTCHKOI TOIMHN 200 MOHOBJICHHS
TPaHCHIOPTHOTO CIIOTyYeHHS. J{J1s1 i IBUIIICHHS TOBIpH ¥ TpaHCIIapeHTHOCTI B po0oTi cuctemu BBI/] mominmsHIM € T10-
eTaItHe 3arpoBa/LKEHHST aBTOMATH30BaHOTO PO3ITOALTY IOPYYEHb MK a/IBOKaTaMH Ha ITi/ICTaBl BU3HAYEHUX KPHUTEPIIB.

Kuro4oBi ciioBa: mpaBoBsa 0nomora, aJiBoKart, CyJ, 3aXUCHUK, 3aTPUMaHHs, BilfHa, Oe30IJ1aTHA TPaBOBa JOMO-
mora, etuka, ECIIJI, BoeHHMIt cTaH.
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Summary

Purpose. The scientific article is devoted to the study of popular sovereignty as a fundamental principle of
constitutionalism.

Research methods. The methodological basis of the scientific article is a complex of general and special scientific
methods of cognition. The author used the method of analysis and synthesis, the method of description and observation,
modeling, formal-legal, axiomatic and logical-semantic methods of scientific knowledge.

Results and conclusions. The idea of popular sovereignty has been the subject of scientific analysis by prominent
philosophers, historians, political scientists and other researchers. The issue of direct people’s power in the context of
the idea of popular sovereignty in a constitutional state is always relevant in view of the dynamics of the development
of social relations and the evolution of democratic processes in the world. With the changes in the political-legal,
socio-cultural and economic spectrum, there was a rapid wide-ranging breakthrough of scientific opinion regarding
the understanding of the idea of democracy as a whole.

It is emphasized that the essence of people’s sovereignty as the basic legal principle of the state’s existence
consists in the expression of the will and interests of the people, the development of society within the limits of these
interests in accordance with the current legislation. People’s authority in the political context is unified, it is exercised
in the form of state power on behalf of the entire people or local government representing one or another territorial
community, in accordance with their functional purpose.

Emphasized, constitutionalism is not only a political and legal doctrine, an idea, but also a practice of application
in the states of the world.

It has been noted that the basis of constitutionalism in one or another state is always a certain constitutional
ideology, which should be understood as fundamental (fundamental) principles, ideas, concepts, doctrines that arise
and develop in tandem with the constitutional state.

It has been established that the implementation of direct people’s power on a territorial basis can be carried out
both within the boundaries of a separate administrative-territorial unit (a form of direct democracy at the local level)
or the state as a whole (participation in the law-making process, national elections and referenda, etc.), and in the
international arena. In the latter case, it is about the people’s ability to strive for self-determination, the formation of
a separate independent state, and joining supranational organizations.

Key words: people’s rule, people, people’s sovereignty, constitutionalism, direct democracy.
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1. Introduction.

People’s power is a dynamic system of power
relations, which not only concentrates the main
features of the supremacy of the power of the people,
but also ensures the implementation of its state-legal
status — popular sovereignty, the manifestation of
which is largely determined by how the mechanism of
people’s power works (Todyka, 2007, p. 142). People’s
power is also considered in modern legal literature as
«constitutional power of the people» (Barabash, 2010,
p- 312-322; Yushchyk) and «state power of the people»
(Havrylov, 2007).

The idea of popular sovereignty has been the subject
of scientific analysis by prominent philosophers,
historians, political scientists and other researchers.
The issue of direct people’s power in the context of
the idea of popular sovereignty in a constitutional
state is always relevant in view of the dynamics of the
development of social relations and the evolution of
democratic processes in the world. With the changes
in the political-legal, socio-cultural and economic
spectrum, there was a rapid wide-ranging breakthrough
of scientific opinion regarding the understanding of the
idea of democracy as a whole.

2. Constitutionalism as a fundamental idea,
doctrine and concept.

From the point of view of A. Krusyan, the concept
of «constitutionalism» has three dimensions — legal,
political, and philosophical-historical. In the first case,
in the legal context, the scientist proposes to understand
the mentioned phenomenon in a narrow (the existence
of state power in accordance with constitutional
principles) and a broad (a complex system of political
and legal nature) (Krusian, 2010, p. 72).

From the point of view of M. Shapoval, the concept
of «constitutionalism» embodies the ideology of political
and legal direction, the peculiarities of the exercise of
state powers within the limits defined by the constitution,
as well as fundamental developments in accordance with
one or another historical period of the development of the
state and society (Shapoval, 2005, p. 17).

As for the broad interpretation, constitutionalism
is not only a political and legal doctrine, an idea, but
also a practice of application in the states of the world
(Stetsiuk, 2010, p. 7). According to M. Savchyn,
constitutionalism is primarily a social phenomenon,
as it embodies a set of ideas, concepts and views
regarding the understanding of the constitution and
the peculiarities of the application of its provisions in
practice (Savchyn, 2009, p. 19).

Scientist D. Belov introduces the concept of
«paradigm of constitutionalism» into scientific
circulation, under which he proposes to understand «a
set of ideal fragments of constitutional reality (concepts,
values, principles, ideas and practices) that are shared
by society at a given stage of state development and

form a defined vision of constitutionalism, as well
as specific directions for solving the problems of
constitutionalismy» (Bielov, 2012, p. 33).

According to O. Rohach and D. Belov, the concept
of paradigm in the scope of the disciplinary matrix
is more suitable for constitutionalism. Its narrow-
minded interpretation leads to significant difficulties
in distinguishing with such concepts as constitutional
ideas, principles of constitutionalism, constitutional
axioms, constitutional constructions, etc. (Bielov &
Rohach, 2022), p. 40).

The basis of constitutionalism in one or another
state is always a certain constitutional ideology, which
should be understood as fundamental (fundamental)
principles, ideas, concepts, doctrines that arise and
develop in tandem with the constitutional state
(Stetsiuk, 2004, p. 179).

3. People’s sovereignty as a marker of direct
participation of the people in the exercise of state
power.

In terms of philosophical views of P.I. Novgorodtsev
regarding consideration of the concept of popular
sovereignty through the prism of the realization of
the power of the people by state bodies. The nation,
considered as a state, is primarily an organization,
and every organization inevitably involves a certain
arrangement of elements, separation of organs from the
general mass, opposition and subordination of one to
another. No matter how democratic this organization
is in its foundations, it always and inevitably requires
bodies separated from the totality of citizens, and no
matter how many guarantees are created to establish the
dependence of these bodies on the people, in practice
they will always have a known right of disposition and
discretion, known independence. The researcher defines
the will of the people as just and unchanging, but in
practice it is only the will of everyone, changeable,
unstable in its private desires. In the unlimited rule of
the majority lies the same injustice to the individual
forced to obey it, as in the unlimited rule of the minority
over the majority (Novhorodtsev, 2000).

One of the ascending foundations of constitutional
democratic ideology is popular sovereignty. Scholar
O. Shcherbanyuk in her dissertation for the Doctor of
Laws degree on the topic: «People’s sovereignty in the
political and legal construction of the modern state»
rightly notes that the essence of people’s sovereignty
as the basic legal principle of the state’s existence is
the expression of the will and interests of the people,
the development of society within the limits of these
interests according to current legislation. People’s
authority in the political context is unified, it is
exercised in the form of state power on behalf of the
entire people or a local government representing one or
another territorial community, in accordance with their
functional purpose (Shcherbaniuk, 2014, p. 25).
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Also worthy of attention is the monographic study
by O. Shcherbanyuk entitled «People’s sovereignty in
the theory of political and legal teachings: historical
school», which contains an analysis of the fundamental
concepts of people’s sovereignty, the features of
enshrining the principle of people’s sovereignty in the
legislation of foreign countries (Shcherbaniuk, 2013).

The work of the researcher Prieshkina O.V. is very
interesting. «Constitutional system of Ukraine: topical
issues of formation, institutionalization and development»,
in which, among other things, emphasis was placed on
determining the sovereignty of the people as the basis of
the constitutional system ( Priieshkina, 2008).

Separate issues of the implementation of state-
authority functions by the people were also the subject
of Yu. Miroshnichenko’s scientific research. Among
other things, the researcher considered the specifics
of ensuring the constitutionality of decisions of the
Ukrainian people (Miroshnychenko, 2011).

4. Conclusions.

Realization of direct people’s power on a territorial
basis can be carried out both within the boundaries of a
separate administrative-territorial unit (a form of direct
democracy at the local level) or the state as a whole
(participation in the law-making process, national
elections and referenda, etc.), and in the international
arena. In the latter case, it is about the people’s ability
to strive for self-determination, the formation of a
separate independent state, and joining supranational
organizations.

Finally, we note that the legal category «popular
sovereignty» cannot be considered without an analysis
of the rule of law, the supreme power of the people,
constitutionalism and democracy as a whole. The
concept of «people’s rulex is not the same as people’s
sovereignty, since the existence of people’s rule in
a state does not mean that the principle of people’s
sovereignty is ensured. Presence in the state system
and real observance of the principle of people’s
sovereignty is an important indicator of the existence
of democratic foundations for the functioning of the
state and civil society.
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Pezynomamu ma sucnosxu. Inest HApOAHOTO CyBepeHITETy Oyia MpeaMeToOM HAayKOBOTO aHAIli3y BHAATHUAX (]i-
70codiB, ICTOPHKIB, MOTITONOTIB Ta IHITNX AOCTiTHUKIB. [Ipobmemarika Ge3nocepeTHHOr0 HapOIOBIAISA B KOH-
TEKCTI i/1eT HapoTHOTO CyBEePEHITETY Y KOHCTUTYHIWHIH AeprkaBi € 3aBKAN aKTyaJbHOIO 3 OIVISTy Ha AWHAMIKY pO3-
BHUTKY CYCITUTBHUX BiTHOCHH Ta €BOJIOIIIO JEMOKPATHYHUX MPOIIECiB y CBITi. 31 3MiHAMH Y TIOJIi THKO-TIPABOBOMY;
COLIIOKYIIFTYPHOMY Ta €KOHOMIYHOMY CHEKTpi BiIOyBCs CTPIMKHN MIMPOKOACTIEKTHHH MPOPUB HAYKOBOi TYMKH
II0/I0 PO3YMIHHSA i1ei AeMOKpaTii BIIJIOMY.

[lingkpecneHo, CyTHICTH HAPOAHOTO CYBEPEHITETY SK 0a30BOTO MPABOBOTO MPUHIINITY iICHYBaHHS JAepP)KaBU IMO-
JSTa€ y BUPaXXCHHI BOJI Ta 1HTEPECiB HApOMy, PO3BHUTKY CYCIIJIBCTBA y MEXaxX IMX IHTEPECiB 3TiHO YHHHOTO
3aKOHOMABCTBA. HapomHe MOBHOBIAAASA y TIONITHYHOMY KOHTEKCTI € €IMHUM, 3IACHIOEThCS Y (hopMi AepskaBHOL
BJIAJIM BijJ iMEHI BCbOTO Hapoay abo MicueBoi Biaau, KOTpa MPEICTABIsIE€ Ty UM iHITY TEPUTOPiabHY TPOMay,
BIJIMOBITHO 10 1X (PYHKI[IOHATHHOTO MIPU3HAUYCHHS.

AKIIEHTOBaHO, KOHCTHTYIIOHAJII3M € HE JIUIIIE TOJIITHKO-TIPABOBOIO JTOKTPHHOIO, i7Ie€l0, aje 1 MPaKTHKOIO 3a-
CTOCYBaHHS y J€prKaBax CBITY.

3ayBa)keHO, OCHOBOIO KOHCTHTYIIOHAJI3MY Y Tilf UM 1HIIIH AeprkaBi 3aBKAM € TeBHA KOHCTHUTYIIIHA 11€0JI0T i,
TTiJ] SIKOTO BapTO pO3yMITH (yHAaMEHTaNIbHI (3aca HN1) IPUHIINIIH, i7ei, KOHIeMIi1, JOKTPHHHU, KOTP1 BUHUKAIOTh
Ta PO3BUBAIOTHCS B TAHJEMI 3 KOHCTUTYIIIHHOIO JIEPIKABOIO.

Bcranosneno, peanizallis IpsMOTo HapOAOBIAIA 32 TEPUTOPIaIFHOIO O3HAKOI0 MOYXKE 3IIHCHIOBATHCH K Y
MeKax OKpeMoi aaMiHiCTpaTHBHO-TEPUTOpiaTbHOI OAMHUIN (popMu OGe3nmocepeqHbOi JeMOKpaTii JOKaIbHOTO
piBHS) UM JepKaBH B MIOMY (Y4acTh Y 3aKOHOTBOPYOMY IPOIIECi, 3arajJbHOEpKaBHI BUOOPH Ta pedepeHayMH
TOIIO), TaK 1 Ha MKHAPOAHIH apeHi. B ocTaHHROMY BHIIAKy HIETHCS PO MOXKIIUBICTh HAPOMY MPArHyTH A0 ca-
MOBHU3HAYEHHS, YTBOPEHHS OKpEeMOI He3aJIeXKHOI IepsKaBy, BXOKEHHS IO Ha{HAI[IOHAIEHUX OpraHi3amiii.

KurouoBi cjoBa: HapomoBnaaas, HAPOA, HAPOTHHUI CyBEPEHITET, KOHCTUTYIIIOHATI3M, Oe3mocepeHs 1eMo-
Kparis.
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Summary

The article under studies deals with the peculiarities of argumentative triallism of norms (the division of the
so-called fundamental legal norms into law-justifying and two types of law-negating norms in classical, standard,
and derivative relational technique) in the process of functioning of relational technique, within written and oral
litigation, as well as within the formation of an expertise style of processing a legal case. The possibility of applying
argumentative normotrialism within the framework of constitutional norm-making is indicated. The article assumes
that in classical relational technique, argumentative triallism of norms might rely on the action-legal thinking, which
suggests the division of legal means into claims and objections, the latter generally being classified as absolute and
relative ones. It is important that within standard relational technique (also known as the technique of H. Daubenspeck
and his disciples), argumentative triallism of norms could have been related to the formation of pandect law in the
XIX century, namely, to the textbook on pandect law by B. Windscheid. The latter may be regarded as the founder of
argumentative triallism of norms in the modern sense. In any case, standard relational technique rests on the idea of
argumentative triallism of norms from the very beginning and up to this day, especially when it comes to an expertise
opinion (votum) or, as it is now commonly said, a working technique. Particular emphasis has been laid on the fact
that argumentative triallism of norms is of great importance in derivative relational technique. In the expertise style
of processing a legal case, it performs a pure function of a plan for elaborating an expertise opinion, which is a
simplified version of an expertise opinion (votum) and is based on standard relational technique. The point is that an
expertise opinion in derivative relational technique is consistently drawn up as follows: first, the law-justifying norms
are analyzed, then - absolute law-negating rules, and, finally, - relative law-negating norms. Argumentative triallism
of norms is one of the keys to the potential adoption of post-classical (standard and derivative) relational technique.

Key words: constitutionalism, the norm of constitutional law, constitutional norm-making, basic and auxilary
norms, law-justifying and law-negating norms, theory of norms, juridical methodology, theory of juridical
argumentation, H. Daubenspeck, expertise style.

1. Introduction.
Standard relational technique (introduced by
H. Daubenspeck in his work “Abstract, Votum and Judg-

dwelt upon to full extent. Since in Ukraine relational tech-
nique is still an insufficiently investigated subject of jurid-
ical discussion, it naturally generates the lack of general

ment: a Guide for Practicing Lawyers in the Preparatory
Service” (1844—1911) (Daubenspeck, 1844; Daubenspeck
1911), as well as classical and derivative technique are
closely associated with the phenomenon that is often re-
ferred to as argumentative triallism of norms. This close
connection is revealed in the fact that only in terms of rela-
tional technique, the phenomenon under studies might be

recognition of the division of basic legal norms into three
categories (hereinafter — triallism of norms). Consequent-
ly, the study of the link between relational technique and
triallism of norms stipulates the relevance of this theme.
The division of the so-called basic legal norms into three
groups (referred to in the article as triallism of norms) has
been studied in the Ukrainian juridical sources in terms of
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both relational technique and other respects. The former has
been represented in a series of works by O. Stepeniuk. These
works may be split into two parts: those directly related to
triallism of norms (for example, (Stepeniuk, 2020 and oth-
ers)), and those dealing with other issues of relational tech-
nique. The works that do not directly affect relational tech-
nique, but are connected with triallism of norms, were writ-
ten by V. Truten, A. Pavliuk, O. Nastasiichuk, V. Savchuk,
and others. Overall, Ukrainian lawyers tend to ignore the
question of what argumentative nature of triallism of norms
in relational technique actually relies on. The works by O.
Stepeniuk and the above-mentioned authors may serve as
a starting point in answering this question. In addition, the
works of other domestic and foreign authors are also of
great importance, in particular, those by B. Windscheid,
R. Alexy, R. Zippelius, J. Schapp, M. Bartoszek, P. Katko,
H. Daubenspeck, P. Sattelmacher, W. Sirp, W. Schuschke,
R. Maidanyk, N. Huralenko, K.-F. Stuckenberg, F. Ranieri,
T. Dudash, S. Rabinovych, and others.

The purpose of the article under discussion is to out-
line the significance of argumentative triallism of norms
in classical, standard and derivative (generalized in clas-
sical and post-classical) relational technique. In order to
achieve this goal, it is essential to carry out the analysis
of the concept and features of argumentative triallism of
norms within the three types of the above relational tech-
nique.

When establishing the objectivity and validity of sci-
entific provisions and conclusions, a complex of general
scientific and special scientific methods was used: histor-
ical method, method of legal interpretation, system meth-
od, modeling method.

2. Legal triallism of norms

Before attempting to define argumentative triallism
of norms in relational technique, i.e., to determine what
triallism of norms means in concreto, it is necessary to
consider what it is in abctracto or per se (by itself). There
are as many ways to explain what legal triallism of norms
is as there are concepts of law. If we take into account the
division of law into objective and subjective, it will be pos-
sible to elaborate an explanation based on either subjective
or objective law. In the former case, one should proceed
from the fact that if there exists valid subjective law, then
there may also exist invalid subjective law. What is more,
the logical interrelationship between the two will be of
contrasting nature, i.e., there may exist another subjective
law. The actual systems of subjective law in Germany or
Ukraine are not elementary (simple), since they implicitly
include the concept of valid but unenforceable subjective
law, whereas explicitly, they include valid and enforceable
subjective law. Hence, both the German and Ukrainian
systems of subjective law are complex, or qualified. They
rest on the issues of occurrence, negation, and inhibition
of subjective law. Given there are three types of subjective
law (valid, invalid and valid enforceable), each of them
should apparently correspond to the three norms of objec-

tive law (the law-justifying norm, the absolute law-negat-
ing norm, and the relative law-negating norm). Here is the
example proving it: in the Civil Code of Ukraine, Art. 655:
subject matter of a sale and purchase agreement, Article
599: termination of an obligation by proper performance,
and Articles 251-255: limitation period. All these norms
perform the respective function of justification or nega-
tion, directly or indirectly. Consequently, legal triallism
of norms is the ability to justify the validity, invalidity or
enforceable validity of subjective law through the appli-
cation of three types of objective law norms, namely, the
law-justifying and two types of the law-negating ones.

It would have been possible to immediately approach
the concept of legal triallism of norms by classifying the
norms of objective law into basic and auxiliary, and basic
norms - into law-justifying and two types of law-negating
ones (see, for example, (Zippelius, 2004, p. 46-58)). This
is exactly what happens in derivative relational technique
(Katko, p. 15, 20-23). This classification results in under-
standing that the application of three types of legal norms
can justify three or four modal characteristics of subjective
law, which have just been mentioned. Therefore, in this
case, legal triallism of norms might be defined as an op-
portunity to divide the basic legal norms (within the gen-
eral division of norms into basic and auxiliary) into three
groups - law-justifying norms and two types of law-ne-
gating norms (absolute and relative law-negating norms).

The abstract notion of legal triallism of norms can be
specified through dividing the history of relational tech-
nique into the history of classical relational technique and
the history of post-classical relational technique, with lat-
ter being a parallel history of standard relational technique
and derivative relational technique. Classical relational
technique is a real judicial and educational methodology
for preparing a relation in the course of a collegial con-
sideration of a legal case with the appointment of a case
reporter. The peculiarity of classical relational technique,
which existed in Germany from about 1500 to about 1850
(for history, see (Ranieri, 2005)), lies in the fact that it is a
technique that functions within the framework of a written
trial, i.e. within the framework of operating with docu-
ments prepared in a certain way. Such documents include
a) documents prepared at the previous stages of the trial
(abstract or report), b) an expertise opinion (votum) of the
responsible person (speaker), and c) a draft court decision
(draft judgment).

Triallism of norms is closely related to the preparation
of an expertise opinion (votum). There are two questions
that usually arise regarding the use of the opportunities,
which may be referred to as triallism of norms. First, did
or could the lawyers working from 1500 to 1850 know
about the peculiarities of triallism of norms, and second,
did triallism of norms objectively take place at that time?

The first question requires an analysis of the relation
texts that were prepared at that time. Such an analysis can
be the subject of an independent scientific study, which re-
quires profound knowledge not only of German but also of
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Latin. Hence, it comes to one of the directions for further
research into the history of relational technique. At the same
time, we can definitely answer the question of whether these
same lawyers could have known about this kind of triallism
of norms. The answer is yes, they could have known, and
here is why. The relational technique is closely associated
with the reception of Roman law. According to M. Barto-
szek, in Roman law, along with claims (actio), there were
exceptions, and they were divided into two types: exception
is “essentially a special way of procedural reservation by
which the defendant denies the existence of the plaintiff’s
right at all [defense] or at least his duty to perform at this
time [negation]” (Bartoszek, 1989, p. 123).

3. Expert opinion

The action-legal way of thinking of the lawyers of that
time consisted in the fact that they asked first of all not about
the norm applicable to the case, but about the cause of the
action that could support the plaintiff’s claims (quae sit ac-
tio), and only then about the appropriate exception (Ranieri,
2005, p. 1159). It happened as follows: a case to be decided
in a panel was prepared by one or two speakers (referents)
and offered to others so that they could make a substantiated
decision on it. The report (relation) intended for colleagues
followed a certain scheme in which the relevant issues had
to be presented. In accordance with classical rhetoric, these
relations always contained a species facti, with a history of
the proceedings and an extract from the documents. They
also included an expertise opinion that led to a proposal for
a decision and was structured in an action-legal manner,
asking about the claim demands, conclusiveness (Schliis-
sigkeit), proofs, and objections (quae sit actio? an sit funda-
ta? an sit probata? an sit exceptione elisa?), which is a well-
known sequence almost up to this day (Stuckenberg, 2013,
p. 169-170). Thereby, an elisa meant that if the plaintiff’s
allegations were proven, it was necessary to elaborate on the
defense arguments and evidence. In particular, it was neces-
sary to check whether, despite the successful proof by the
plaintiff, the defendant has raised objections that dispelled
the plaintiff’s allegations (Ranieri, 2005, p. 1159).

If the word “dispel” is understood in an absolute and
relative sense, for which, as M. Bartoszek testifies, there
is every reason, then we will thereby deal with both re-
lational-technical and substantive-legal triallism in a dual
form (procedural- and substantive-legal), albeit implicitly,
but objectively, which leads to the answer to the second
question. The objective nature of triallism of norms is evi-
denced by the relevant historical fact.

4. Classical relation technique

To sum it up, classical relational technique objective-
ly and implicitly deals with substantive-legal triallism of
norms, and in this case, it is already expedient to dwell
upon the argumentative nature of such triallism of norms.

In post-classical relational technique, argumentative tri-
allism of norms reveals itself in different ways. In standard
relational technique, it is combined with procedural dual-

ism: law-justification — law-negation. To be more precise,
due to the structure of an expertise opinion (Schuschke,
2013, p. 119-165), we deal with the concepts of claim jus-
tification and negation, which marks the continuation of
the action-legal thinking today in procedural law and in the
standard dual relational technique. On the other hand, the
fact that legal-substantive triallism of norms functioned in
Germany entails that drafting of an expertise opinion (vo-
tum) shall rely on this triallism of norms. Therefore, it is
not surprising that both the model expertise opinion (votum)
provided by H. Daubenspeck a hundred years ago (Dauben-
speck, 1905, pp. 235-244) and the model expertise opinion
(votum) prepared in the XXI century (Schuschke, 2013,
pp. 452-460) are based on the division of norms into three
groups. This legal triallism of norms is based on the ideas of
its founder B. Windscheid (Windscheid, 1906, p. 182-216).
Thus, post-classical standard relational technique not
only can, but actually does rely on the idea of argumenta-
tive triallism of norms. The latter is regarded as argumen-
tative because it occurs within justification and negation of
a claim as an element of the preparation of a votum and/or
as an integral part of the working technique. The main pe-
culiarity of triallism of norms in standard relational tech-
nique lies in the fact that argumentative triallism of norms
within it is the result of the division of law into substantive
and procedural. It occurred in Germany only in the middle
of the XIX century precisely due to the efforts of B. Wind-
scheid and was reflected in the German Civil Code.

5. Expert style of judicial proceedings

It is also possible to reveal the essence of argumenta-
tive triallism of norms (purely substantive-legal triallism)
within the analysis of derivative relational technique, i.e.,
the expertise style of legal case processing.

In P. Katko’s manual on the expertise style (this is the
most common name for what we call derivative relational
technique) one can find both a list of three types of norms
that occur in the German Civil Code (Katko, 2006, pp. 20—
23) and the actual concept of the structure of expertise re-
search (Katko, 2006, p. 15). The latter is mostly carried
out according to a plan: occurrence, negation (obstruction,
termination), and inhibition, where obstruction and termi-
nation are the two types of functions of absolute negation.

So, what is the applied significance of argumentative
triallism of norms in derivative relational technique, or ex-
perise style?

The expertise style (Katko, 2006) and derivative relation-
al technique (Medicus, 1974; Schaller, 2011) are synonyms
denoting the civil law methodology for processing a legal
case, which (according to P. Katko) unfolds in the following
way. The student should articulate the question in compliance
with the rule” who wants what from whom on the basis of
what?” and provide an answer having analyzed successively
the law-justifying and two types of law-negating norms.

This is how it looks on an elementary example that will
take into account the formula of argumentative triallism of
norms by J. Schapp: actio an sit fundata, an sit negata, an
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sit exceptione elisa (Schapp, 2006, p. 51). In this formula,
the first part refers to the occurrence, the second - to the
absolute negation, and the third - to the relative negation of
subjective law. Let us consider the problem of paying for
the goods transferred by the seller 10 years after the pay-
ment period, specified in the sale and purchase agreement.

The solution within the expertise style will run as fol-
lows: “Could the seller have launched a claim against the
buyer for paying for the transferred goodsin accordance
with Article 655 of the Civil Code of Ukraine?” This is
how the written solution begins.

Then it continues as if in the opposite direction - from
the assumption of the legal consequence that is desirable
to the regulatory justification of this consequence. It goes
like this: “A prerequisite for this is the conclusion of a sales
contract. A sale and purchase agreement is considered con-
cluded if a consensus is reached. Consensus is deemed to
have been reached when an offer is accepted. An offer is a
proposal to enter into an agreement on the terms of .... Ac-
ceptance is an unconditional agreement to enter into a con-
tract on the terms offered”. In our case, there was an offer
and an acceptance. Therefore, the contract is concluded.

In this way, the law-justifying norms are usually ap-
plied. However, here arises a technical problem. It lies in
the fact that only the conditions justifying the right of claim
are specifically taken into account, i.e., the requirement of
the above-mentioned conclusiveness, which initially ap-
plies only to relational technique itself, is also fulfilled.

The conditions that prevent the right of claim are ana-
lyzed in the second step, within the absolute negation. The
circumstances of the case, such as coercion to enter into
a contract, have to be taken into consideration as well. If
there are no such obstacles, then the conditions that may
terminate the right of claim that has arisen should be con-
sidered. This includes, for example, proper performance of
the obligation, etc.

The expertise opinion is not complete, as it is still nec-
essary to regard the issues of the relative negation, like the
claim limitation period, etc.

The foregoing suggests that triallism of norms could
be known to lawyers who have dealt with both classical
and post-classical (standard and derivative) relational
techniques. Triallism of norms is considered to be argu-
mentative precisely because it arose in the process of justi-
fying a claim andnegations, and later became the substan-
tive-legal basis (plan) of legal analysis (justification) with-
in derivative relational technique, i.e., within the expertise
style of processing a legal case.

6. Conclusions

1. Argumentative triallism of norms is an opportuni-
ty to divide the basic norms into law-justifying and two
types of law-negating groups. This opportunity has aris-
en due to the issues of occurrence, negation and inhibi-
tion of subjective law, as well as ensures the formation
of standard and derivative relational technique. What is
more, the beginnings of argumentative triallism of norms

date back to Roman law, namely to the so-called ac-
tion-legal thinking.

2. In classical relational technique, the hypothetic tri-
allism of norms rests on the division of legal means in Ro-
man law and procedure into claims and negations, as well
as on the division of negations into two groups. The recep-
tion of Roman law and procedure has linked the accom-
plishments of Roman lawyers and relational technique.

3. In standard relational technique (introduced by
H. Daubenspeck), argumentative substantive-legal trial-
lism of norms is of implicit nature despite being the basis
of law. This is due to the prevalence of argumentative pro-
cedural-legal triallism (actio an sit fundata, an sit probata,
an sit exceptione elisa).

4. In derivative relational technique, i.e., in the so-
called expertise style of processing a case, substantive-le-
gal argumentative triallism of norms is actually a plan for
elaborating an expertise opinion or its explicit basis. It is
expressed through the formula actio an sit fundata, an sit
negata, an sit exceptione elisa (J. Schapp), where the first
part of the formula refers to the occurrence, the second - to
the absolute negation, and the third - to the relative nega-
tion of subjective law.

5. The further investigation of the issue of argumenta-
tive triallism of norms in relational technique might regard
a detailed and specific consideration of this sort of triallism
within the framework of classical relational technique.
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AHoTanisa

B crarTi lieTbcs mpo 0COOIMBOCTI apryMEHTaTHBHOTO HOPMOTPiajli3my, TOOTO MOALTY TaK 3BaHMX OCHOBHHX
MIPaBOBUX HOPM Ha MPaBOOOIPYHTYBaJIbHI 1 2 THIIN MPaBO3ariepeyHuX HOPM B KJIACHYHIH, CTaHIapTHIN 1 HOXiAHIN
pernsiiiiHii TexHili, TOOTo B mpoueci (YHKIIIOHYBaHHS PeJISIIHOT TEXHIKK B paMKax BiJIIOBIJHO TUCBMOBOTO i
YCHOTO CYJIOBOTO ITPOIIECiB, & TAKOXK B paMKax (hOpMyBaHHsI EKCIIEPTHOTO CTHIIIO OTIPAIIOBAHHS ITPaBOBOI CIIPABH.
BkazyeTbcsi Ha MOXKIIMBICTB 3aCTOCYBAaHHS apI'yMEHTaTHBHOTO HOPMOTpialli3My B paMKax KOHCTHTYIIITHOTO HOp-
MOTBOpeHHsI. Tak, rnoTeTHYHO MOKa3aHo, 0 B KJIACHYHIHN peNsIiifHIf TEeXHIlll apryMEeHTaTHBHUI HOPMOTpializM
MIT OITpaTUCS Ha aKIIOHHO-IIPAaBOBE MUCIICHHS, SIKE BKIIIOYAE B ce0e TOJILT IIPAaBOBHX 3ac001B Ha IT030B 1 3arepe-
YEeHHsI Ta ITOALJ 3allepeUYeHb, SIKIII0 TOBOPUTH y3arajJbHEHO, Ha a0COIOTHI 1 BiHOCHI. BigMideHo, mo B cTaHaapT-
Hill pensiniiiHiil TexHili, ToOTo B persiuiiHii TexHini [ JlayOeHnimneka 1 #oro mocimiJoBHHUKIB, apryMEHTaTUBHUN
HOPMOTpiaji3M MIT MaTH CTOCYHOK J10 ()OpMYBaHHsI ITaHAEeKTHOTO 1pasa B XIX cTomiTTi, a came J10 MiapyyHHKa 3
na”jeKTHoro npasa b. Binamiaiiaa, skoro MokHa BBaKaTu 0aTbKOM apryMEHTaTHBHOTO HOPMOTpiali3My B cydac-
HOMY PO3yMiHHI. Y OyIb-sIKOMY pa3i, CTaHIapTHA pesisiiiiiHa TeXHiKa 3 CaMOT0 IMOYaTKY 1 0 ChOTOIHI OMUPAETHCS
Ha i7Iel0 apryMEeHTaTHBHOTO HOPMOTpialli3My, 0COOJIMBO B paMKax IiJATOTOBKH €KCIIEPTHOTO BUCHOBKY (BOTyMa)
a0o, SIK IPUIUHSTO TOBOPUTH 3apa3, poOdo4oi TeXHiKU. BigMideHo, 1110 apryMeHTaTHBHUI HOPMOTpiali3M Mae 0co-
0MBe 3HAYEHHS B MOXIIHIM peNsLiiiHii TeXHill, TOOTO B €KCIIEpTHOMY CTHJII OIpAaIlOBaHHS IPaBOBOi CIIPABH,
Jie BIH BUKOHY€ YHCTY (YHKIIIO IIaHy IiJTOTOBKH EKCIIEPTHOTO BUCHOBKY, SIKUH € CIIPOLIEHUM BapiaHTOM eKc-
IEPTHOTO BUCHOBKY (BOTYMa) 3i CTAaHIaPTHOI Pe/IsIiHHOT TeXHiKu. M1eThest mpo Te, 110 eKCIepTHHUIT BHCHOBOK B
TIOX1JHIN peJsIiiHIA TeXHIII CKJIaIaloTh ITOCIIIOBHO TaK: CIIOYATKY aHaJi3yI0ThCs IPAaBOOOIPYHTYBaJIbHI HOPMH,
MOTiM aOCOIIOTHI ITpaBO3anepeyHi HOPMH, a TIOTIM BiZJHOCHI ITpaBo3arnepeyHi HopMU. Bina3HaueHo, 1o aprymeH-
TAQTUBHUHA HOPMOTpIiali3M € OJAHUM 13 KJIFOWIB JUIS MOTEHLIHHOTO 3alM03WYEHHS MMOCTKIACHYHOI (CTaHmapTHOI i
MOX1JHOT) PeNALiHOT TEXHIKH.

Ki04oBi ci1oBa: KOHCTHTYIIIOHAI3M, HOpMa KOHCTHTYIIIITHOTO IpaBa, KOHCTUTYLII{HE HOPMOTBOPEHHS. OC-
HOBHI 1 JIOTIOMIX@XHI HOPMH, ITPaBOOOIPYHTYBAJIBHI 1 TpaBo3aIriepeyHi HOPMHU, TEOPisi HOPM, IOPUANIHA METOIOJIO-
rist, Teopis opuauMyHOI aprymenTaii, [. JlayOeHnex, eKcriepTHUH CTHIIb.
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Summary

The article clarifies the signs of direct and indirect discrimination in the conditions of armed conflicts and the circle
of subjects that bears constitutional and legal responsibility for committing a constitutional offense - discrimination.

The methodological basis of the research is the general methods of scientific cognitivism as well as concerning
those used in legal science: comparative law, methods of analysis and synthesis, formal logic, etc. The empirical basis
of the research is international documents, decisions of the ECHR, current legal acts of Ukraine, and assessment of
Ukrainian and foreign experts.

The norms of the Geneva Convention on the Protection of the Civilian Population in Time of War and the
Prohibition of Discrimination are analyzed. It is noted that hostile discrimination is prohibited, and armed conflict is
not an exception to such a prohibition. The provisions of the Geneva Convention, which prohibit hostile discrimination
against the entire population of all states in conflict, are aimed at alleviating the suffering de facto caused to the
populations of states by war. It is established that regardless of which of the states in conflict exercises jurisdiction
over the territory and regardless of whether this state exercises legal or illegal control, but if the state’s control
over a certain territory is effective, this state is obliged to behave with all persons under protection equally, without
discrimination; apply such measure or combination of control or security measures as may be necessary in time of
war. Non-fulfilment or improper fulfillment of the above-mentioned obligations by the parties to the conflict is a
violation of the norms of international law and the customs of war

The article clarifies the signs of direct and indirect discrimination in the conditions of armed conflicts. In order for
discrimination during an armed conflict to be qualified as direct, it is not necessary to prove that the persons were in an
identical situation - one hundred percent identity cannot be achieved — it is enough that their situations are similar in
fundamentally important points. In order to qualify the treatment as exceptional, a sign must be found by which such
different treatment in the conditions of an armed conflict can be identified. It is proven that a state party to the conflict,
introducing this or that measure or general policy of the state, must assess the consequences of such a measure/policy
of the state from the point of view of whether they may have disproportionately harmful consequences for a specific
group of persons. There must be a reasonable relationship of proportionality between the means used and the goal
that was planned to be achieved, regardless of whether the state carries them out on its territory, or whether it has
resorted to extraterritorial behavior and carries out these measures/policies on the territory of another state that is
temporarily occupied by it. A state party to the conflict, pursuing a legitimate (legitimate) goal and taking measures
to achieve it, must at each stage of their implementation assess and predict what real consequences they lead to. The
article emphasizes that on those parts of the territories of one state, over which another state has illegal but effective
control, regardless of whether such control was exercised or is being exercised by this other state directly, through
the armed forces, or through a subordinate local administration, this other state is considered to have jurisdiction
in the specified territory, and therefore bears legal responsibility for its extraterritorial behavior — a violation of the
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prohibition of discrimination. It is emphasized that international acts on human rights, international customs do not
require a state party to the conflict to treat the population of another state party to the conflict more favorably, but
direct discrimination is prohibited — worse treatment of this or that person or group of persons without adequate
justification. Direct discrimination in the conditions of an armed conflict occurs when: 1) a person (group of persons)
who are in the territory under the jurisdiction of the state are treated in a less favorable way, in comparison with the
way others were treated or could be treated persons in a similar situation; 2) the reason for this attitude is that this
person has certain characteristics that belong to the category of «protected characteristics». Indirect discrimination
refers to different treatment of people in the same situations in the conditions of a military conflict; equal treatment of
people whose situations are different in the conditions of war.

The article also proposes to improve the concept of the circle of subjects of constitutional legal liability by
distinguishing: 1) the state that has jurisdiction over its entire territory; 2) of a state that exercises illegal but effective
control over a part of the territory of another state, regardless of whether such control was carried out or is being

carried out directly, through the armed forces, or through a subordinate local administration.

Key words: principle of equality; discrimination; types of discrimination; positive discrimination; constitutional
legal liability; sanctions, armed conflicts; occupation; constitutional legal regulation; constitutional offense; state;
head of state; parliament; local self-government bodies; executive bodies of state power; person.

1. Introduction

Ukraine is a sovereign and independent, democrat-
ic, social, legal state. The norms of the Constitution of
Ukraine establish that all people are free and equal in
their dignity and rights. Every day, our state makes ef-
forts to ensure that the principle of equality is imple-
mented in accordance with the international obligations
assumed by Ukraine (Deshko L., 2018; Kudryavtse-
va O, 2021). We are talking about Ukraine’s obligations
under international human rights acts of the UN, and
about Ukraine’s international obligations in accordance
with the Convention on the Protection of Human Rights
and Fundamental Freedoms of 1950, and under other
international human rights acts of the Council of Eu-
rope, and about obligations solutions arising from the
foreign policy course of Ukraine — integration with the
EU (Buletsa S., Deshko L., Zaborovskyy V., 2019).
Equally important is the fact that equality is a funda-
mental value in Ukraine. Therefore, countering and
prohibiting discrimination is one of the key issues for
both practitioners and legal scholars.

This issue goes hand in hand with the issue of sub-
jects of constitutional responsibility (Bysaga Yu., Desh-
ko L., Nechiporuk H., 2020) for violation of the principle
of equality. Russia’s full-scale invasion of Ukraine, Rus-
sia’s occupation of part of Ukraine’s territory, systematic
mass violations of human rights by civil administrations
subordinate to Russia and the military of the Russian
Federation on the territory of Ukraine (Deshko L., Vasyl-
chenko O., Lotiuk O., 2023) became the impetus for in-
depth complex studies of the problems of the circle of
subjects, which bears constitutional and legal responsi-
bility for committing a constitutional offense.

Therefore, the issue of direct and indirect discrimi-
nation in conditions of war is relevant, theoretically and
practically ripe, as well as the issue of the circle of sub-
jects, which bears constitutional and legal responsibility
for committing a constitutional offense - discrimination.

2. Theoretical framework or Literature Review

In the legal literature, the work of Yu. Bysaga,
O. Sovgyria, O. Maidannyk, L. Nalivaiko, N. Batanova
and other scientists is devoted to the issues of the prin-
ciple of equality, the prohibition of discrimination, and
constitutional responsibility. At the same time, these
studies were conducted before the full-scale invasion of
Russia on the territory of Ukraine and before Russia’s
occupation of part of the territory of Ukraine, and there-
fore these studies do not analyze the issue of the range
of subjects of constitutional and legal responsibility in
the conditions of armed conflicts. The practice of the
European Court of Human Rights and EU law on dis-
crimination are also evolving. In particular, the concept
of positive discrimination is undergoing changes (the
decision of the European Court of Human Rights in the
case «Chapman v. the United Kingdom» and others).

3. Methodology

The methodological basis of the research is the
general methods of scientific cognitivism as well as
concerning those used in legal science: comparative
law, methods of analysis and synthesis, formal logic,
etc. The empirical basis of the research is international
documents, decisions of the ECHR, current legal acts
of Ukraine, and assessment of Ukrainian and foreign
experts.

4. Results and discussion

According to Art. 3 of the Geneva Convention on
the Protection of the Civilian Population in Time of
War and the Prohibition of Discrimination against Per-
sons Who Do Not Take an Active Part in Hostilities,
Including Persons from the Armed Forces Who Have
Lay Down Their Arms, as well as Those Who Are Hors
de Combat Due to Illness , injury, detention or for any
other reason, are treated humanely, without any hostile
discrimination based on race, colour, religion or belief,
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sex, national origin or property or any other similar
criteria. To this end, the following actions against the
above-mentioned persons are prohibited and will re-
main prohibited at any time and in any place:

a) Violence against life and person, including all
types of murder, mutilation, ill-treatment and torture;

b) taking hostages;

¢) insult to human dignity, in particular offensive
and humiliating treatment;

(d) Conviction and punishment without prior judg-
ment by a court duly constituted and affording judicial
guarantees recognized by civilized nations as necessary.

Therefore, hostile discrimination is prohibited.
Armed conflict is no exception.

Moreover, the Geneva Convention establishes safe-
guards against enemy discrimination in wartime. Ac-
cording to Art. 13 of the Geneva Convention, the pro-
visions of Part II of the Convention apply to the entire
population of countries in conflict. Therefore, hostile
discrimination is prohibited against the entire popula-
tion of all states in conflict. These provisions are aimed
at alleviating the suffering already caused to the popu-
lation of the states by the war.

The Geneva Convention on the Protection of the Ci-
vilian Population in Time of War and the Prohibition of
Discrimination has Part III, «Status of and Treatment
of Protected Personsy. It contains section I «Provisions
common to the territories of the parties to the conflict
and to the occupied territories». According to Art. 27
of the Geneva Convention, protected persons have the
right under any circumstances to personal respect, re-
spect for their honor, the right to a family, their religious
beliefs and rites, habits and customs. They should al-
ways be treated humanely and protected, in particular
from any act of violence or intimidation, insults and
curiosity of the crowd.

Women need special protection against any viola-
tion of their honor and, in particular, protection against
rape, forced prostitution or any other form of violation
of their morals. Subject to provisions relating to health,
age and sex, the party to the conflict under whose au-
thority are protected persons shall have the right to treat
them all equally, without any discrimination, in particu-
lar as to race, religion or political opinion. However, the
parties to the conflict shall apply to protected persons
such measures of control or security as may be deemed
necessary in the conduct of war.

Therefore, regardless of which of the states in con-
flict exercises jurisdiction over the territory and regard-
less of whether this state exercises legal or illegitimate
control, but if the state’s control over a certain territory
is effective, this state is obliged to deal with by all per-
sons under protection, equally, without discrimination;
apply such measure or combination of control or securi-
ty measures as may be necessary in time of war.

Chapter VI of the Geneva Convention is devoted
to private property and financial resources. Accord-

ing to Art. 98 all internees will receive payments for
the purchase of such goods as tobacco, toiletries, etc.
Such payments can be provided in the form of credits
or coupons for purchases. In addition, internees may
receive material assistance from the home state, from
protecting states, from organizations that can provide
them with assistance, or from their families, as well as
income from property in accordance with the law of the
detaining state.

According to Art. 98 of the Convention, the amount
of material assistance received from the homeland must
be equal for each category of internees. For example, if
it is a category of «disabled» — the amount of such assis-
tance should be equal for each such person. If it is, for
example, the “pregnant women” category, the amount of
assistance should be the same for each pregnant woman.
In addition, the amount of aid must be equal not only
when it is established by the state, but also when such
aid is distributed by the withholding state. Therefore, dis-
crimination against internees is prohibited.

Direct discrimination.

Direct discrimination consists in applying differ-
ent treatment to persons in the same situation without
an objective, reasonable justification. That is, we are
talking about an illegal difference in the treatment of
persons in a similar situation. We emphasize that the
similarity of the situation is not the same as 100% iden-
tity of the situation. In order for discrimination during
military operations to be qualified as direct, it is not
necessary to prove that individuals were in an identical
situation. It is enough that their situations are similar in
fundamentally important points.

In order to qualify the behavior as exceptional,
there must be a sign by which such a different attitude
can be identified. Thus, the European Court of Human
Rights in the decision in the case «D.H. and Others v.
the Czech Republic» dated November 13, 2007 noted:
«According to the consistent practice of the Court, dis-
crimination means differential treatment, without ob-
jective and reasonable justification, of persons who are
in relatively similar situations» (§ 175).

At the same time, we focus on the decision of the
European Court of Human Rights in the case «relating
to certain aspects of the laws on the use of languages in
education in Belgium» v. Belgium (merits) of 23 July
1968. In it, the legal position of the European Court of
Human Rights is that Article 14 of the Convention does
not prohibit a Member State from treating groups of
persons differently in order to remedy «actual inequal-
ities» between them . But, in some cases, the failure
to attempt to remedy the inequality by means of dif-
ferential treatment may in itself lead to a violation of
Article 14 (§ 44 of the decision of the European Court
of Human Rights in the case «Thlimmenos v. Greece»).
In addition, the legal position of the European Court
of Human Rights is that a general policy or measure
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that has disproportionately harmful effects on a specific
group can be considered discriminatory, even though
it is not specifically aimed at that group, and that dis-
crimination, which is potentially inconsistent with the
Convention, may result from a factual situation.

Therefore, the state, introducing this or that measure
or general policy of the state, must evaluate the con-
sequences of such a measure/policy of the state from
the point of view of whether they may have dispropor-
tionately harmful consequences for a specific group
of persons. There must be a reasonable relationship of
proportionality between the means used and the goal
intended to be achieved. The state, pursuing a legiti-
mate (legitimate) goal and taking measures to achieve
it, must at each stage of their implementation evaluate
and predict what real consequences they lead to.

International acts on human rights, international
customs do not require a state party to the conflict to
treat the population of another state party to the conflict
more favorably (Deshko L., Vasylchenko O., Lotiuk O.,
2022). But direct discrimination is prohibited - worse
treatment of this or that person or group of persons
without adequate justification. For example, direct dis-
crimination is when wives who live in the unoccupied
territory of Ukraine cannot obtain from Russia, which
is occupying a certain part of the territory of Ukraine,
the entry of their husbands into the territory over which
Ukraine exercises jurisdiction. This is partly due to the
fact that Russia does not allow male citizens of Ukraine
to leave the territory of Ukraine temporarily occupied
by it for various reasons (in violation of international
law to mobilize Ukrainian citizens, take hostages, etc.).
At that time, it is easier for women living in the territory
of Ukraine temporarily occupied by Russia to leave this
territory to the territory over which Ukraine exercises
jurisdiction. The existence of discrimination during the
conflict can also be evidenced by the situation when
Russia treats people who are in the territory of Ukraine
temporarily occupied by Russia and are in a similar or
similar situation, and such a difference does not have
any objective or reasonable explanation.

Direct discrimination during a state conflict is as-
sociated with a difference in treatment of persons who
are in the territory of a state under the jurisdiction of
this state, are in the same situation, when they exercise
this or that right, when such a difference does not pur-
sue a legitimate goal and does not ensure reasonable
proportionality of the measures taken by the state that
has jurisdiction over the territory in which such persons
are present and the objective. Direct discrimination in
conditions of war occurs when a person (group of per-
sons) who are in the territory under the jurisdiction of
the state is treated in a less favorable way, compared to
how other persons in a similar situation have been treat-
ed or could be treated and the reason for this attitude is
the presence of certain characteristics belonging to the
category of “protected features” in this person.

Indirect discrimination.

Indirect discrimination or discrimination of the re-
sult (de facto discrimination) in the conditions of war
consists in the fact that the principle of equality is not
realized in practice in relation to individuals. This may
be caused by such reasons as the lack of a mechanism
for the implementation of legislative provisions regard-
ing, for example, internally displaced persons, sanc-
tions for their violation, traditionally formed social ste-
reotypes, etc. It is not only about different treatment of
people in the same situations in the conditions of war,
but also the same treatment of people whose situations
in the conditions of war are different. Such situations
are indirect discrimination in the context of war, since
the difference is not in attitude or behavior, but in its
consequences, which affect people with different char-
acteristics differently.

The ECtHR’s approach to the issue of indirect
discrimination contained in the decision in the case
«Thlimmenos v. Greece» dated 04/06/2000: «...the
right to exercise the rights guaranteed by the Con-
vention on a non-discriminatory basis is also violat-
ed if states do not apply, without an objective and
justified explanation, different treatment to persons
who are in a significantly different situation... The
right is not to be discriminated against in the en-
joyment of the rights guaranteed by the Convention
may also be violated when States, without objective
and reasonable grounds, do not apply a different ap-
proach to persons who are in substantially different
situations».

Indirect discrimination occurs in such well-
known cases, when, for example, Russia, in relation
to children who are temporarily occupied by it and
who have a certain national origin, takes these chil-
dren to Russia and places them in special schools, as
the media has repeatedly reported mass information,
their national origin. The Russian commissioner for
children’s rights in her interviews has repeatedly of-
ficially stated that this is being done by Russia for
the purpose of re-educating them. Such re-education,
as noted by international experts, international pub-
lic organizations, etc. It is carried out by Russia in
order to eradicate from these children the connection
and memory of their national origin, traditions and
culture, language, etc. These children were forcibly
removed, many of them have parents who did not
agree to the separation of them from their children,
the removal of children by force to Russia, placement
in specialized schools, families of Russian citizens.
Such actions by Russia are a common practice that
has led to discrimination and national segregation,
reflected in the side-by-side existence of two sepa-
rately organized education systems, namely, special
schools for children from the territories temporarily
occupied by Russia and “normal” schools for the ma-
jority of the Russian population.
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Jurisdiction over the territory and subjects of
constitutional and legal responsibility in the condi-
tions of armed conflicts

Constitutionalist scholars, when considering the
issue of subjects of constitutional and legal respon-
sibility, previously did not focus on the aggressor
states. Thus, in the textbook on constitutional law by
O. Sovgyria and N. Shuklin, they note that the circle
of subjects of constitutional and legal responsibility
is the state, which must bear constitutional and legal
responsibility in all cases when it does not fulfill its
officially assumed obligations, if as a result of this
damage is caused to anyone; individuals; legislative
body of state power; executive bodies of state power
(Shyklina N., Sovhiria O., 2019). Scientists emphasize
that peoples and nations are not the subjects of con-
stitutional and legal responsibility, even though en-
tire peoples and nations were subjected to repression
during the Soviet regime.

According to the constitutionalist scientist V. Fedo-
renko, the system of subjects endowed with constitu-
tional delictual capacity (delinquents) cannot be fully
identified with the system of subjects of constitutional
legal relations. The scientist singles out the following
circle of subjects of constitutional and legal responsi-
bility: the state, state authorities, local self-government
bodies, their officials, political parties and institutions
of civil society — public organizations, professional and
creative unions, employers’ organizations, charitable
and religious organizations, bodies self-organizations
of the population, non-state mass media and other
non-business associations and institutions legalized in
accordance with the law (Fedorenko V., 2016).

As for such a subject of constitutional and legal
responsibility as the state, we emphasize that not all
states exercise jurisdiction over their entire territory. In
Ukraine, Moldova, Georgia, some territories are tempo-
rarily occupied by Russia. A full-scale war is going on
in Ukraine because Russia committed an act of aggres-
sion against Ukraine.

No norm of international human rights law can be
interpreted as allowing one state to violate its norms on
the territory of another state (Polychko T., Bysaga Y.,
Berch V., Deshko L., Nechiporuk H., Petretska N.,
2021). Although not legal, Russia exercises effective
control over a number of territories occupied by it in
Ukraine, Moldova, and Georgia. In parts of those ter-
ritories over which it has illegal but effective control,
regardless of whether such control was exercised or is
exercised directly, through the armed forces, or through
a subordinate local administration, Russia is considered
to have jurisdiction over the specified territory, and
therefore bears legal responsibility for one’s extrater-
ritorial behavior - violation of the prohibition of dis-
crimination.

Thus, we propose to improve the concept regard-
ing the circle of subjects of constitutional and legal

responsibility. We propose to single out: 1) states that
have jurisdiction over their entire territory; 2) a state
that exercises illegal but effective control over a part
of the territory of another state, regardless of whether
such control was or is being exercised directly, through
the armed forces, or through a subordinate local admin-
istration.

5. Conclusions

1. Hostile discrimination is prohibited. Armed con-
flict is no exception.

Regardless of which of the states in conflict exer-
cises jurisdiction over the territory and regardless of
whether that state exercises legal or illegitimate con-
trol, but if the state’s control over a certain territory is
effective, that state has an obligation to treat all persons
, which are under protection, equally, without discrim-
ination. It is also the duty of such a State to apply such
measure or set of control or security measures as are
necessary in time of war so that the civilian population
is protected and that the prohibition of discrimination is
not violated.

2. Similarity of the situation is not the same as 100%
identity of the situation. In order for discrimination
during military operations to be qualified as direct, it
is not necessary to prove that individuals were in an
identical situation. It is enough that their situations are
similar in fundamentally important points.

In order to qualify the behavior as exceptional, there
must be a sign by which such a different attitude can be
identified.

3. The state, introducing this or that measure or
general state policy, must assess the consequences of
such a measure/state policy from the point of view of
whether they may have disproportionately harmful con-
sequences for a specific group of persons. There must
be a reasonable relationship of proportionality between
the means used and the goal intended to be achieved.
The state, pursuing a legitimate (legitimate) goal and
taking measures to achieve it, must at each stage of their
implementation evaluate and predict what real conse-
quences they lead to.

4. International acts on human rights, international
customs do not require a state party to the conflict to
treat the population of another state party to the conflict
more favorably. But direct discrimination is prohibit-
ed - worse treatment of this or that person or group of
persons without adequate justification.

5. We propose to improve the concept regarding
the circle of subjects of constitutional and legal re-
sponsibility. We propose to single out: 1) states that
have jurisdiction over their entire territory; 2) a state
that exercises illegal but effective control over a part
of the territory of another state, regardless of wheth-
er such control was or is being exercised directly,
through the armed forces, or through a subordinate
local administration.
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AHoTauis

B crarTi yTOUHIOIOTHCS 03HAKH MPSMOI Ta HENPSMOT AUCKPUMIHALIT B yMOBaX 30pOHHHMX KOH(MIIKTIB Ta KOJIO
Cy0’€eKTiB, sike HeCEe KOHCTHTYIIIHHO-TIPABOBY BiINOBIAAIBHICTD 32 BANHEHHSI KOHCTUTYLIHHOTO MPABOIIOPYIICHHS
— IUCKPHUMIHAIIIFO.

Amnanizytorbest Hopmu JKeHeBcbkol KoHBeHIIT PO 3aXMCT HUBUILHOTO HACENICHHS 1]l Yac BiHH Ta 3a00pOHY
JUCKpUMiHaLii. 3a3Ha4aeThCsl, 110 BOPOXKA JMCKPUMIHALIS € 3200pOHEHOI0, a 30polHHI KOH(IIIKT HE € BUKIIIO-
YeHHsIM Juisi Takoi 3aboponu. [lonoxenns JKeneBcbkoi KoHBeHIII1, sKMMH 3a00pOHEHA BOPOXKA AMCKPUMIHALLSL
I10/I0 BCOTO HACEJICHHSI BCUX JIEpPKaB, skl nepeOyBaroTh y KOH(MIIIKTI, CIIPSIMOBaHI Ha TOJIETIIEHHS CTPaXK/JaHb,
ski de facto cpuyrHEHI HACCIICHHIO JepXKaB BiHHOI. BHOCHOBYETHCS, 110 HE3aJICHKHO BiJ TOTO, KA 3 JICPXKaB,
110 nepeOyBarTh B KOHMIIIKTI, 3MIHCHIOE FOPUCIUKIIIO IIOI0 TEPUTOPIT I HE3AIEKHO BiJ TOTO UM 3MIHCHIOE 115
JiepKaBa 3aKOHHUI YU HE 3aKOHHHUIT KOHTPOJIb, aJie SIKIIO KOHTPOJIb JIEPKaBU HAJl IEBHOIO TEPUTOPIEIO € e(heKTHB-
HUM — 1151 IeprKaBa 30008’ s13aHa: 1) MOBOAMTHUCS 3 yciMa 0co0amu, 1110 epeOyBaroTh i/l 3aXHCTOM, OJJHAKOBO, 0¢3
JMCKpUMIiHalli; 2) 3aCTOCOBYBATH TaKUH 3aXiJ a00 CYKYyIMHICTb 3aX0/{iB KOHTPOJIIO YU OE3IEKH, SIKi € HEOOX1THUMHU
nij yac BiitHM. He BUKOHAHHS Y He HaJIe)KHE BUKOHAHHS BHIIE 3a3HaUYCHHUX 3000B’s13aHb CTOPOHAMH KOH(IIIKTY €
MOPYIICHHSIM HOPM MIKHAPOIHOTO IPaBa Ta 3BUYAIB BIHHH.

B cTarTi yTOUHIOIOTHCS 03HAKH MPSIMOT 1 HENPSIMOT IMCKpUMiHaILlii B yMOBax 30poiHUX KoHQiKTIB. [{is Toro,
00 AMCKpUMIHALS i yac 30poiiHoro koHQuikTy Oyna KBaiikoBaHa SIK HpsiMa — HEMae HEOOXiJHOCTI J0-
BOJIMTH, 110 0COOM TepeOyBaiy B iIEHTHYHIN CUTYyallii — CTO BIJICOTKOBOI iJEHTHYHOCTI AOCSITTH HEMOXKJIIMBO —
JIOCTaTHBO, 1100 iX cHTyallii OyJau CXOKI y TPUHIIMIIOBO BaXIUBUX MOMeHTax. J[ist Toro, mo0 kBamidikyBaTH
MOBOKCHHS SIK BiIMIHHE — Ma€ OyTH BHUSBJICHA O3HAKa, 33 SKOK TaKe Pi3HE CTABJICHHS B YMOBax 30pOWHOIrO
KOH(QJIIKTY MOXHA 11eHTu(iKyBaTH. JloBOIUThCS, 10 IepKaBa-yuyaCHUK KOH(IIIKTY, 3arpoBaKyI04n Toi abo iH-
MK 3aXij Y¥ 3arajibHy MOJITHKY JIEPKaBH, M€ OILIHIOBATH CaMe HACIIKH TaKOro 3aXOy/TIOJITHKH JIEPIKABHU 3
TOYKHM 30py YW MOXYTb BOHM MaTH HEHPOIOPLIHHO LIKIIMBI HACIIAKK U KOHKPETHOI rpynu ocib. Mae Oytu
PO3yMHE CITiBBIHOLICHHS MPOMOPIIIHHOCTI MK 3ac00aMH, 110 3aCTOCOBYIOTHCS, Ta METOIO, Ky IUIAHYBaJIOCh J10-
CSITTH, HE3aJICKHO BiJl TOTO UM 3/IMCHIOE IepKaBa 1X Ha CBOIM TEPUTOPIi, UM BIaIach BOHA JI0 €KCTEPUTOPIAIBHOT
MOBEIIHKH 1 3/IiICHIOE 111 3aX0IU/TIONITUKY Ha TEPUTOPIT 1HIIOT Aep)KaBH, sIKa THMYACOBO HEIO OKynoBaHa. Jlepixa-
Ba-y4acHUIIS KOH(IIIKTY, epeCilyoun MpaBoMipHy (JIETITUMHY) METY 1 BKHMBAIOYH 3aXOIH AJIs il JJOCSTHEHHS,
Mae Ha KOOKHOMY eTarni 1x peasizaiiii OLiHIOBATH 1 IPOTHO3YBATH JI0 SKUX PEajbHUX HACIIKIB BOHH MTPU3BOISTH.
B crarTi HaroJomyeThes, 1110 HAa YaCTUHAX THUX TEPUTOPIH OHIET AepKaBH, HaJl SIKUMH 1HIIA Jiep)KaBa Mae He3a-
KOHHUH, ajie €PeKTUBHUN KOHTPOJIb, HE3AJICKHO BiJl TOTO, 3MIMCHIOBABCS UM 3IHCHIOETHCS TAKUH KOHTPOJIb HI€I0
IHIIIOIO JICPXKABOIO OE3MMOCEePEeIHbO, Yepe3 30poiiHi crir, abo depe3 MianopsiIKOBaHy MICIIEBY aJAMIiHICTpPAIi0 —
191 1HIIIA IepKaBa BBAKAETHCS TAKOIO, 1[0 MA€ FOPUCIUKIIIIO HA 3a3HAYCHIN TEPUTOPIi, a BiATAK HECE FOPUIUIHY
BIMOBIJAJILHICTH 32 CBOIO €KCTEPUTOPiaIbHY MOBEAIHKY — HOPYIICHHS 3a00pOHH AUCKPUMIHALIT. AKIIGHTY€EThCS
yBara, o Mi>KHapOJIH1 aKTH 3 MPaB JIOAMHH, MDKHAPO/IHI 3BMYai HE BUMAratoTh BiJl Iep)KaBU-y4acHUI KOHQIIIKTY
CHPHUATIUBIIIOTO TTOBODKCHHSI 1010 HACEJICHHS 1HINOT AepyKaBU-yYIaCHUII KOH(ITIKTY, ajie 3a00pOHEHOO € MpsiMa
JUCKPUMIHALIIS - TIpIIie MOBOMIKCHHS 3 TIEI0 UM 1HIIIOK 0COOO00 UM IPYIIOI0 0Ci0 0€3 aIeKBaTHOTO OOTPYHTYBAHHS.
[psima quickpuMiHallis B yMOBaX 30poiHOT0 KOH(IIKTY Mae micie, konu: 1) 10 ocodu (rpymu ocib), ski mepedy-
BAIOTh Ha TEPHUTOPIi, [0 3HAXOIUTHCS MiJ OPUCAMKIIEIO IEPHKABU, CTABIATHCS Y MEHII CIPUSTIMBUN CHOCIO, y
MOPIBHSHHI 3 TUM, SIK CTABHJIMCS YU MOTJIM O CTAaBUTHCS 10 1HIINX 0Ci0 y MoiOHIH cuTyarlii; 2) MPHYUHOK TAKOTO
CTaBJICHHsI € HASIBHICTH Y 1i€] 0COOM MIEBHUX XapaKTEPUCTHK, 1110 BIAHOCATHCS JI0 KATEropii «3aXUIIEHUX 03HAKY.
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[Ipu HEeTIpsIMii TUCKpUMiHAIIT HAETHCS PO Pi3HE CTABICHHS JI0 JIO/ICH B OTHAKOBUX CHTYaIliX B YMOBaX BOEHHO-
r0 KOH(QJIIIKTY; OTHAKOBE CTABJICHHS JI0 JIFONEH, CUTyaIlii SKUX B yMOBAX BilfHH BiIpi3HAIOTHCS.

Takox B CTaTTi MPONMOHYETHCS BIOCKOHATIMTH KOHIICIIIIO OO0 KoJia Cy0’ €KTiB KOHCTUTYIIIHO-TIPaBOBO] BiJI-
TOBITATBHOCTI IIISIXOM pO3pi3HEHHS: 1) neprkaBu, ska Mae IOPUCAUKIIIIO MO0 BCi€T CBOET TEPHUTOPIT; 2) nepikaBH,
sIKa 3/TIMCHIOE HAJl YaCTUHOIO TEPUTOPIii 1HIIOT JepKaBy HE3aKOHHHM, ajie e(eKTUBHUN KOHTPOJIb, HE3AJICKHO BiJT
TOTO, 3AIMCHIOBABCS YU 3IMCHIOETHCS TaKWid KOHTPOJb Oe3rmocepenbo, depe3 30poiini cuiim, abo depe3 Imimo-
PSIKOBaHy MICIIEBY aMiHICTPaIiio.

KutrouoBi cjioBa: mpuHIMN PIBHOCTI; AUCKPUMIHAINS, TUIHA AWUCKPUMIHAIII, IMO3UTHBHA JUCKPUMIiHAILIS,
KOHCTHTYIIHO-TIPaBOBa BiANOBIMAIBHICTh; CAHKIII; 30pOifHI KOH(IIKTH; OKymHamis; KOHCTHTYLIHHO-TIPaBOBE
pEryJOBaHHs; KOHCTUTYIIHE MPaBOMOPYILICHHS; JepiKaBa; IiaBa JAep)KaBy; MapJaMeHT; OpraHd MICIIEBOTO ca-
MOBpSIIyBaHH:; BUKOHABYI OPTaHH JIepKaBHOI BIaaw; (hi3maHi 0cOoOH.

38 Koncmumyuyitino-npasosi akademivni cmydii Ne 1/2023



Petrétei Jozsef, Petrétei Kristof

DOI https://doi.org/10.24144/2663-5399.2023.1.06

UDC 3424

ON THE CONSTITUTIONAL REGULATION OF THE ACCESSION CLAUSE
OF HUNGARY TO THE EUROPEAN UNION

Dr. Jozsef Petrétei

Professor, University of Pécs
Department of Constitutional Law
petretei.jozsefl@ajk.pte.hu

Dr. Kristof Petrétei

Managing Partner, Petrétei Law Olffice
PhD Candidate, University of Lapland
petreteikristofl@gmail.com

Summary

The accession of Hungary to the European Union brought unprecedented challenges from the viewpoint
of constitutional law. The level of regulation and the possible content of the Europe clause gave rise to
interesting debates. This article aims to shed light on the constitutional legal background of the accession
of Hungary to the European Union, as well as the actual steps that were necessary to make the accession
happen in accordance with the stipulations of the Constitution at the time. The emergence of the necessity
of the accession clause, as well as the necessary constitutional amendment are described. One of the most
crucial issues at the accession was the question of delegation of powers. In order for Hungary to take part
in European integration, it was essential to give constitutional authorisation for the partial delegation of
powers that are strongly associated with state sovereignty, and for the joint exercise thereof with other
member states and institutions of the European Union. The article analyses and dogmatically evaluates the
Europe Article of the current Fundamental Law of Hungary. This is done by way of a sentence-by-sentence
interpretation of Article E) Paragraph (2) of the Fundamental Law. Due to the abstract nature of constitutional
stipulations, the importance of the interpretations of the Constitutional Court is unquestionable. Relevant
Constitutional Court decisions are also examined throughout. The article confirms the necessity of the
integration of the Europe clause into the constitution, in order to ensure that the accession to the European
Union and the application of EU law in Hungary conform with constitutional legal regulations, as well as
to have normative authorisation for the delegation of powers.

Key words: accession, Europe clause, European Union, Hungary, delegation of powers.

1. Introduction

From a constitutional legal perspective,! the prima-
ry question arising from the accession to the European
Union is whether it is necessary to regulate the clause
giving authorisation to the accession to the European
Union (the so-called Europe clause) on the constitution-
al level, and if so, what the content of this regulation

should be. Answering the first question is fairly easy,
depending on the constitution of the given state: wheth-
er and how the constitution regulates the relation be-
tween international and national law; and whether and
how it gives possibility to fully or partly delegate the
sovereign powers of the state (such as legislative, ex-
ecutive and judicial powers?) (Vincze & Chronowski,

! The conditions of accession to the European Union are laid down in Article 49 of the Treaty on European Union: “Any European State which
respects the values referred to in Article 2 and is committed to promoting them may apply to become a member of the Union.” As we can see,
the provision requires applicant states to be European, as well as outlines other criteria by referring to Article 2. From the viewpoint of member
states, conditions may be laid down in the constitution of the given member state. (Vincze & Chronowski, 2018, p. 92-93). (For a historic
perception on the accession to the EU, see also Hillion, 2011, p. 187-216).

2 Functionally, the powers may be legislative, executive and judicial — so practically any kind of state competence.
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2018, p. 72) to international or supranational organisa-
tions.> In case the legislation in force does not grant
such possibility, it is necessary to lay down regulations
and guarantees in order to prevent and solve the emerg-
ing problems. This is to be done in accordance with the
constitutional regulation of the state.

Answering the second question seems to be more
difficult. In this case, not only do we have to find an-
swers to questions pertaining to constitutional dogmat-
ic, there is also a need to reach certain political con-
sensus (necessary to amend the constitution) in order
to incorporate those answers into the constitution. Dur-
ing the preparation of the constitutional amendment in
Hungary, numerous ideas emerged as to the content
of the accession clause. The official stance regarding
the matter changed several times, as well as renowned
representatives of legal literature formed an opinion.*
However, outlining the content of the clause is not only
a legal professional or technical question. The inter-
ests and aspirations of political powers, as well as their
stance on the limitations of the sovereignty of the ac-
cessing state are also important factors. These political
powers are also the ones determining the timing and po-
litical environment of the accession, and also the con-
stitutional content thereof. The constitutional regulation
of the accession does not only apply to the moment of
the accession itself, but also defines the future limits
and possibilities of the given state as a member state.
Therefore, constitutional regulation does not only grant
possibilities, but also sets boundaries.

2. The emergence of the necessity of the accession
clause in Hungary

The accession of Hungary to the European Union®
made it necessary to lay down the accession clause (the

so-called entry provision) on the constitutional level.
This was not only necessary at the time of accession,
but it is also an essential constitutional requirement of
the membership to the Union, even to this day. Europe-
an integration has numerous peculiarities that require a
specific constitutional authorisation, separate from clas-
sic international law. Decision 30/1998. (V1. 25.) of the
Hungarian Constitutional Court made it clear that the
membership of Hungary to the European Union was not
possible without an amendment to the Constitution.®
The decision “declared with no doubt that the accession
of Hungary to the European Union makes it absolutely
necessary to amend the national constitution in order to
regulate the relation between EU law and the Hungari-
an legal system.”” (Kecskés, 2005, p. 862)

From a constitutional legal perspective, the acces-
sion clause ensured at the accession,® and has been
ensuring to this day,’ the participation of the Hungar-
ian State in the activities of the European Union (as a
supranational organisation).!® The clause regulates the
relation between Union and national institutions and
legal systems, as well as determines the constitutional
foundation of the contribution and partake of Hungary
as a member state in EU decision making. The main
issue is not the implementation of the obligation of le-
gal harmonisation. From the EU law perspective, it is
absolutely indifferent how a member state integrates its
membership with its constitution. By obtaining mem-
bership to the European Union, member states become
obliged to fulfil their obligations laid down in the trea-
ties of the Union (as international treaties), regardless
of their harmonisation process (Somogyvari, 2001,
p. 22). The only means for member states to gain legal
basis for the delegation of powers is from their con-
stitution, hence the need for this constitutional author-

3 We must agree with the statement that “the existence of the integration clause depends on the constitutional traditions. The content thereof may
be judged upon the national constitutional framework for international co-operation.” (Vincze & Chronowski, 2018, p. 57). “The independent
Europe, integration or accession clause is not absolutely necessary, many countries are able to exercise their membership rights even without
those. A part of these countries regulate their membership by rules pertaining to the relation of international and internal laws, while others
by a general clause allowing the accession to international organisations. The third part of the countries do have a separate integration clause,
however, the function thereof varies: either their aim to clear obstacles to EU law deriving from the hierarchy of national laws, or they outline
requests towards the Union, as well as towards the national government regarding its engagement to the European Union. In each case, the aim
is to fill the clause with meaningful content.” (Vincze & Chronowski, 2018, p. 56-57).

4 “The final text of the clause is shorter and less precise compared to the draft versions and proposals, which has caused disappointment amongst
economists.” (Fazekas, 2015, p. 42).

5 The accession of the Republic of Hungary to the European Union (along with other states) was realised by signing the Treaty of Accession in
Athens on 16 April 2003, and by promulgation thereof in Act XXX of 2004.

¢ The Constitutional Court was to make a statement whether the public law norms of another international entity may be directly applicable,
even without implementing those in the Hungarian laws (Decision of the Constitutional Court 30/1998. (VL. 25.), Part III Point 1 of Reasoning).
According to the Constitutional Court, the Union is an independent entity, completely separate from the Republic of Hungary. As Hungary
was not a member state to the Union, it had no influence whatsoever on the lawmaking thereof. Therefore, applying its laws directly, without
constitutional authorisation, would lead to the infringement of the sovereignty of Hungary. (Points 3 and 4, Part V of Reasoning).

7 This interpretation by the Constitutional Court has been criticised in legal literature. (See especially Kecskés, 2003a, p. 21-30; Kecskés,
2003b, p. 22-33; Vincze & Chronowski, 2018, p. 37-52).

8 The constitution in force at the time was Act XX of 1949 on The Constitution of the Republic of Hungary (hereinafter referred to as
Constitution). An amendment to the Constitution introduced the Europe Article for the first time in 2002.

? Article 2/A of the Constitution was replaced by Article E) of the Fundamental Law, entering into force on 1 January 2012.

1* A supranational organisation is a particular form of state relations, founded by international treaties. As opposed to traditional international
organisations, its implementing body is able to execute its tasks solely with regard to the common interest of the community, regardless of
the separate interests of individual member states. (Jaenicke, 1962, p. 423-428; Weiler, 1991, p. 2405; Vincze & Chronowski, 2018, p. 49).
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isation. From the perspective of autonomous EU law,
the internal regulation of the delegation of powers is
irrelevant. However, in most states it is the constitution
that gives authorisation for such actions (Somogyvari,
2001, p. 23).

In order to partake in European integration, it was
also essential to formulate a stipulation in the Constitu-
tion that gives general authorisation (within the bound-
aries of the Constitution) to partly delegate powers con-
cretising state sovereignty, and to exercise such powers
jointly with other member states and European Union
institutions.

3. The constitutional amendment related to the
accession

Officially, Hungary submitted its request for acces-
sion to the European Union on 1 April 1994. The acces-
sion negotiations started on 31 March 1998, and were
concluded on 13 December 2002. Four days after the
conclusion of the negotiations, on 17 December, the Na-
tional Assembly adopted (with 361 votes in favour, no
votes against and no abstentions) Act LXI of 2002 on the
Amendment of the Constitution of the Republic of Hun-
gary. As a legal preresiquite for the accession of the Re-
public of Hungary to the EU, the amendment introduced
Article 2/A to the Constitution — the so-called integration
clause. The integration clause entered into force on 23
December 2002 (Csuhany & Sonnevend, 2009, p. 239).

This constitutional amendment was necessary be-
cause the ratification and promulgation of the accession
treaty was only possible if the treaty was in accordance
with the stipulations of the Constitution (General Rea-
soning of Act LXI 0f2002; Kecskés, 2005, p. 864—882).
Two issues had particular relevance in relation to the
accession (General Reasoning, Act LXI of 2002). First,
the question of exercise of powers (as one of the main
components of state sovereignty), as the authority to
take decisions significantly transforms due to the acces-
sion. This is because the founding treaties authorise EU
institutions to exercise legislative power, thus restrict-
ing the legislative power of member states to an extent
that shall be specifically regulated on the constitutional
level. Therefore, special authorisation had to be given
in the Constitution for such restriction of jurisdiction.
Second, the accession treaty partly affected rights and
obligations regulated on the constitutional level, hence

it was not possible to prescribe rules in a source of law
that is placed lower in the hierarchy of laws.

The integration clause fulfilled its function both to-
wards the European Union and the constitutional system of
Hungary as a member state: it created a “bridge” in order
to make it possible to delegate powers between the Union
and Hungary, as well as defined a particular, supranational
exercise of power as a specific form of exercise of powers.

4. The Europe Article of the Fundamental Law

The new Fundamental Law, entering into force in
2012, has not introduced significant changes to the con-
tent of the Europe Article (Fundamental Law Article E).
Although the modification merged two provisions, i.e.
the State goal to establish European unity (Fundamental
Law Article E) (1), formerly included in Article 6 (4)
of the Constitution) and the integration clause (Article
2/A. of the former Constitution), the content of those
provisions remained almost untouched until the seventh
amendment to the Fundamental Law. The amendment
introduced a completely new provision,!! containing re-
strictions regarding the delegation of powers. Accord-
ing to the Reasoning to the amendment, this was neces-
sary in order to concretise the wording “as required” of
former Paragraph (2), which essentially means a clear
clarification of the exercise of EU powers.”

The text of the current regulation outlines four gen-
eral aims. First, it sets a state goal as a legal obligation
of the state to participate in European development, as
well as stipulates the general and constitutional frame-
work for the contribution in the creation of European
unity. The compliance with such a state goal creates
concrete tasks to the state, which tasks are usually more
exact and include more defined obligations.

Second, it creates the constitutional legal conditions
of the membership to the European Union by establish-
ing a legal basis thereof.!? In order for the Hungarian
state to possess the constitutional authorisation to dele-
gate powers regarding certain aspects of its sovereignty,
it gives authorisation on the level of Fundamental Law
to conclude such international treaties, thus allowing
the exercise of legislative and decision making powers
of Hungarian state organs by a supranational organisa-
tion. (This is the case even if the Hungarian state, by
means of its own state organs, also takes part in the ex-
ercise of such power.)

' Article 2 of the seventh amendment to the Fundamental Law of Hungary (28 June 2018) complemented Article E) (2) with the following
sentence: “Exercise of competences under this paragraph shall comply with the fundamental rights and freedoms provided for in the
Fundamental Law and shall not limit the inalienable right of Hungary to determine its territorial unity, population, form of government and state
structure.” The amendment contained further additions. For instance, it added the following sentence to the National avowal (the Preamble of
the Fundamental Law): “We hold that the protection of our identity rooted in our historic constitution is a fundamental obligation of the State.”
Article R) was complemented with the following sentence: “The protection of the constitutional identity and Christian culture of Hungary shall
be an obligation of every organ of the State.” (For further information on the previous proposal of a similar amendment to the Fundamental
Law, see Chronowski & Vincze, 2017, p. 120-129)/

12 According to the Constitutional Court, Article E) of the Fundamental Law contains the constitutional foundation by which Hungary acts as
a member of the European Union, and which constitutes a continuous legal basis for the direct implementation of EU law. (Decision of the
Constitutional Court 2/2019. (III. 5.), Reasoning [14]).
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Third, it legitimates certain powers of the Union,
exercised by the organs of the Union on the territory of
Hungary, against Hungarian citizens. This is done on
a democratic, constitutional level, by guaranteeing the
acknowledgement of the international treaty by the Na-
tional Assembly, hence consenting to the limitation of
national exercise of powers.

Fourth, it defines on the constitutional level those
conditions and limitations that are to be considered by
the Hungarian state when concluding an international
treaty delegating powers, as well as when exercising
such powers. Should these provisions not prevail, the
international treaty is against the Fundamental Law.

While interpreting the Europe Article of the Funda-
mental Law, it is worth studying the paragraphs sep-
arately (even though they are strongly related to one
another), as they regulate different topics. A paragraph
clearly standing out is Paragraph (2), regulating the del-
egation of powers and the relation between the powers
of the European Union and Hungary as a member state.
Hence, the present article focuses on this Paragraph.

5. The Europe Article as an authorisation clause
— the question of delegation of powers

The Europe Article of the Fundamental Law lays
down the constitutional foundation and framework for
the participation of Hungary as a member state in the
European Union."® The European Union is not a state,
nor a sovereign institution, but a supranational organi-
sation with autonomous legal order and international le-
gal entity, formed by the member states by way of trea-
ties (Consolidated versions of the Treaty on European
Union [TEU] and the Treaty on the Functioning of the
European Union [TFEU], Article 1). In order to achieve
common goals, the member states have delegated a part
of their powers to the Union, as the common exercise
of such powers are more efficient than exercising those
individually. The powers may be exclusive' or shared
with member states'® — different rules apply to each
category. The Union, as a supranational organisation,
acquires powers by way of treaties,'® however, this does
not mean that it has sovereign power.!” The European
Union is a community of law, authorised to make laws

independently (within the boundaries set by member
states), as well as to conclude international treaties in
its own name. It is also a community of values (TEU,
Article 2), based on solidarity between the member
states (TEU, Article 3 (1)), as well as the territory of
law: an area with no internal borders, based on freedom,
security and the enforcement of rights (TEU, Article 3
(2)). The Union achieves its goals within the bounda-
ries set by the treaties (TEU, Article 3 Paragraph (6)): it
acts according to the powers delegated by the member
states (Blutman, 2019, p. 475). All powers that are not
delegated to the Union remain with the member states
(see also TEU, Article 5 Paragraph (2)). As the delega-
tion of powers pertain to sovereign powers of the state
(such as legislative, executive and judicial powers),
its conditions shall be laid down in the Fundamental
Law (see also Petrétei, 2009, p. 175-193). However, by
its accession to the European Union, Hungary has not
given up its sovereignty,'® it only enabled the common
exercise of state powers (Decision of the Constitutional
Court 22/2016. (XII. 5.), Reasoning [60]). Therefore, in
accordance with the concept of suspended sovereignty,
membership to the Union does not mean the renounce-
ment of sovereignty, but the exercise of powers joint-
ly with the international community (Decision of the
Constitutional Court 2/2019. (III. 5.), Reasoning [23];
Blutman, 2019, p. 469-478).

According to the Fundamental Law, the source of
public power in Hungary is the people, who exercise this
power by their elected representatives, (or, in exception-
al cases, directly). Hence, the principle of popular sover-
eignty prevails, i.e. the supreme power of the people is the
basis and source of the constitution. However, after the
creation of the constitution, the power of the people may
only be exercised within the framework of the Fundamen-
tal Law, indirectly (by the parliament, a body consisting of
elected representatives), or directly (in exceptional cases,
such as in the form of a referendum).!” The Fundamental
Law, based on popular sovereignty, constitutes the state in
a legal sense,” including the sovereignty of the state, as
well as the individual state organs of high importance. It
establishes their most important purpose, structure, tasks
and powers, the most characteristic features of their op-

13 Reasoning to Article E) of the Fundamental Law states that it is necessary for the Fundamental Law to give explicit authorisation for the

exercise of powers within the European Union.

14 The categories of Union competences are laid down in Article 3 of the TFEU.
15 The shared competences of the Union and member states are laid down in Article 4 of the TFEU.

'® According to Article 5 Paragraph (1) of the TEU, “The limits of Union competences are governed by the principle of conferral. The use of
Union competences is governed by the principles of subsidiarity and proportionality.” (Blanke & Mangiameli, 2013, p. 261-267)/

17 “The European Union remains an international organisation without sovereignty as long as it ceases to exist or transforms into a federal
state.” (Blutman, 2019, p. 670).

'8 There have been numerous attempts to define sovereignty. Hence, the possible definitions are also numerous, depending on discipline,
particular historical and concrete political environment. This is because sovereignty is not absolute, it is a functional concept dependent on
historical development, which is formed in a particular historical environment in order to reach a specified goal. (Prodromos, 1966, p. 2321).
1 Popular sovereignty incorporates both the decision on the constitutional power (government) and its legitimation. Thereafter, popular will is
not unlimited, but bound by the constitution. (Stern, 1980, p. 23).

? The sovereignty of the state, as well as the powers concretising the sovereignty and the division thereof, is dependent on the regulation laid
down in the actual constitution of the time. This statement applies only to constitutional democracies, as it is only in those cases where the
constitution creates, legitimates and limits state sovereignty.
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eration, as well as their relationship with each other. In a
constitutional state, state power, as a legally ordered form
of political rule, can only be legally constituted, structured,
rationalised and organised by the constitution. Hence, the
constitution establishes, shapes, stabilises and limits the
possibilities of action of state power. This is therefore car-
ried out by defining tasks and powers, exercised by spec-
ified organs.*! Consequently, state power is not unlimited
power, as the legal definition and categorisation of the
sovereign power of the state is done with all the public
law powers (more precisely, the powers established for in-
dividual state organs in the Fundamental Law) that enable
the enforcement of the sovereign power of the state, the
declaration of state decisions and serve to enforce these
decisions. The sovereign power of the state is indivisible,
however, the totality of the sovereign rights expressing the
sovereign power are concretised in the form of the powers
of individual state organs. The exercise thereof may and
should be divided,?* which is reflected in the delegation of
certain powers to different organs. Also the Parliament, func-
tioning as the representative body of the people (Atticle 1 Par-
agraph (1) of the Fundamental Law: HUNGARY’s supreme
organ of popular representation shall be the National Assem-
bly), may act only within the framework of the Fundamental
Law, the limits of its power are determined by the provisions
of the Fundamental Law (Decision of the Constitutional
Court 2/1993 (1. 22.), ABH 1993, 33, 36; Decision of Consti-
tutional Court 22/2016 (XIL. 5.), Reasoning [59]). The subject
of sovereignty is therefore the people, so the representative
body itself does not possess the popular sovereignty, nor the
state sovereignty as a whole. (State sovereignty is a bench-
mark of state entirety and the essence of statehood. No state
organ incorporates state sovereignty on its own.) It is merely
a means of exercising the power (Somogyvari, 2001, p. 24),
and may only exercise the powers established in the Funda-
mental Law. (Undoubtedly, the National Assembly holds the
most significant powers, but not all of them.)

Sovereignty was therefore not laid down in the Fun-
damental Law as powers, but as the ultimate source of

powers. As a result of the delegation of the exercise of
certain powers resulting from sovereignty, the way of
their exercise may change (Somogyvari, 2001, p. 24).
However, even the joint exercise of powers cannot re-
sult in the people losing their possibility to final deci-
sion-making and continuous control over? the exercise
of public power (whether joint or individual, carried out
in the form of member states) (Decision of the Consti-
tutional Court 22/2016. (XII. 5.), Reasoning [59, 60]).%*

According to the Decision containing the interpretative
decision of the Constitutional Court, Article E) Paragraph
(2) of the Fundamental Law allows Hungary to exercise
some of its powers as a member state of the European Un-
ion, through the institutions of the European Union. How-
ever, this joint exercise of powers is not unlimited, as Article
E) Paragraph (2) of the Fundamental Law ensures both the
validity of EU law in relation to Hungary, and at the same
time represents the limitation of delegated and jointly exer-
cised powers (Decision of the Constitutional Court 22/2016.
(XIL. 5.), Reasoning [53]). The Constitutional Court defined
two main limits to the joint exercise of powers. “On one
hand, the joint exercise of powers shall not violate the sov-
ereignty of Hungary (sovereignty control), and on the other
hand, it shall not harm the constitutional self-identity (iden-
tity control) (Decision of the Constitutional Court 22/2016.
(XII. 5.), Reasoning [54]).” The Constitutional Court stat-
ed that the joint exercise of powers is made possible by the
Fundamental Law, consequently, even in the case of jointly
exercised powers, the framework set by the Fundamental
Law shall be respected. This primarily means the protection
of fundamental rights (Article I Paragraph (1) of the Funda-
mental Law, “primary obligation of the state”), as well as
the inalienable elements of sovereignty, as laid down in the
last sentence of Article E) Paragraph (2) of the Fundamental
Law (Decision of the Constitutional Court 2/2019. (III. 5.),
Reasoning [23]).2 However, it shall be noted here that the
Fundamental Law only enables the organs of the Hungari-
an state (not the Union or other member states) to exercise

2! In constitutional democracies, powers laid down in the constitution define the framework of possible actions of individuals. A system that
does not comply with such criteria may not be regarded as constitutional democracy.

22 This derives from Article C) Paragraph (1) of the Fundamental Law: The functioning of the Hungarian State shall be based on the principle
of the division of powers.

% On one hand, the possibility of final decision-making means the constitution-making power of the people, and on the other hand, the
establishment and operation of the representative body of the people that indirectly implements popular sovereignty through democratic
elections (within the existing constitutional framework). The possibility of continuous control is achieved through periodically recurring
elections, through the exercise of parliamentary control rights, and through the functioning of the public as a mediating system.

2 As long as Article B) of the Fundamental Law lays down the principle of independent, sovereign statehood, and stipulates that the source of public power
shall be the people, the Union clause based on Article E) shall not empty out these provisions. Blutman states that even though member states do have the
possibility to influence certain Union decisions, they do not have the actual possibility to exercise control as they are unable to prevent decisions that are not
to their liking. In a legal sense, member states have lost control over the exercise of powers by the state. However, they have not lost the ultimate control,
as there is a possibility for withdrawal from the European Union (Article 50 of the TEU). Therefore, the sovereignty of the member state is ultimately
granted: the state takes back its powers by withdrawing from the Union. The “ultimate control” is therefore granted by the guarantees for the delegation of
powers (two-third majority in the National Assembly, referendum) and by the legal possibility for withdrawal. Blutman at 476.

» Confirming its previous interpretation, this requirement was formulated by the Constitutional Court in Decision 32/2021. (XII. 20.) as follows: Paragraph
2 of Article E) of the Fundamental Law (taking into account other provisions of the Fundamental Law) provides the Constitutional Court with three types
of control options. ,,The Constitutional Court may, within its own authority, on the basis of a motion, in exceptional cases and as an ultima ratio, i.e. while
respecting the constitutional dialogue between the member states, examine whether the essential content of a fundamental right is violated as a result
of joint exercise of powers based on Paragraph (2) of Article E) of the Fundamental Law (fundamental rights control), or the sovereignty of Hungary
(including the extent of the delegated powers - sovereignty and ultra vires control), or its constitutional self-identity (identity control).” (Justification [24]).
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their powers jointly. Therefore, it is their responsibility to
make sure that decisions made during the joint exercise
of powers are in compliance with the stipulations of the
Fundamental Law.

6. Dogmatic analysis and evaluation of Article E)
Paragraph (2) of the Fundamental Law

According to Article E) Paragraph (2) of the current
Fundamental Law, “With a view to participating in the
European Union as a Member State and on the basis of
an international treaty, Hungary may, to the extent nec-
essary to exercise the rights and fulfil the obligations
deriving from the Founding Treaties, exercise some
of its competences arising from the Fundamental Law
jointly with other Member States, through the institu-
tions of the European Union. Exercise of competences
under this paragraph shall comply with the fundamental
rights and freedoms provided for in the Fundamental
Law and shall not limit the inalienable right of Hunga-
ry to determine its territorial unity, population, form of
government and state structure.”

6.1. Interpretation of Article E) Paragraph (2),
sentence 1

This provision of the Fundamental Law substantial-
ly defines the purpose of the exercise of powers (which
is done for the sake of the participation of the member
states in the exercise of EU powers), its extent (deter-
mined by the modifier “necessary”), as well as its means
and form (which is only possible by way of an inter-
national treaty, in the form specified for this purpose,
and finally the way of exercising powers (which may be
done jointly with the other member states, through the
institutions of the Union).?® Based on a more detailed
interpretation of certain elements of this provision, the
following meaning is to be established.

— It clearly follows from the formulation “with a
view to participating in the European Union as a Mem-
ber State” that this clause was phrased with the aim of
enabling the Hungarian state to participate in the EU.
The limitation of the exercise of powers contained in
this paragraph may only and exclusively take place
in favour of the European Union, as a member of the
European Union. Therefore, it does not give a general
authorisation, but establishes a specific “purpose lim-

itation”, enabling the Hungarian state to exercise its
power in a specific way.”” On one hand, participation
in the Union as a member state may not be transferred
to participation in other international or supranational
organisations.”® On the other hand, it may only mean
participation in the Union in the capacity of a mem-
ber state, no other kind of contribution opportunity is
provided. The additional provisions of the Fundamental
Law were formulated only for the sake of the partici-
pation of the Hungarian state as a member of the Euro-
pean Union. At the same time, this also expresses that
in case the participation is not carried out as a member
state, the conclusion of an international treaty may be
considered unconstitutional according to this provision.
The explicit statement of the participation of Hungary
in the operation of the Union as a member state clarifies
the scope of application of the provision. Furthermore,
it also means that it is not constitutionally possible for
the European Union to evolve into a different entity
that is more than a special form of cooperation between
member states (Somogyvari, 2001, p. 24).%

The addressee of this provision is specifically the
Hungarian state, therefore it receives a general constitu-
tional authorisation to jointly exercise the powers under
certain conditions. The decision regarding this matter
should not be made by any other entity, as it would re-
quire a new constitutional provision. Hence, a referen-
dum on this matter may not be held without amending
the Fundamental Law, i.e. the right to decision making
may not be taken away from the representative body of
the people in this way.*

— The text “on the basis of an international treaty”
requires that the form of the decision to exercise powers
as a result of accession is to be an international treaty. At
the same time, it gives the constitutional authority for the
Hungarian state to conclude an international treaty on the
basis whereof certain powers (derived from the Funda-
mental Law) are shared with the other member states and
may be exercised through the institutions of the Europe-
an Union. The precise rules thereof shall be contained in
the international treaty in question, not in other legal doc-
uments (i.e. a mere statutory provision or other methods
not meeting the requirements of the international treaty).

The concept of “international treaty” is not defined
in the Fundamental Law, therefore giving relatively

%6 According to the Reasoning, Article E) creates the possibility for Hungary to exercise its powers through the institutions of the European
Union, as a member state. The specific powers shall be determined by international treaties. Exercising powers via European Union institutions
shall not exceed the extent necessary based on the international treaty, nor shall it mean a power broader than the one outlined in the Fundamental
Law.

" This stipulation is an authorisation that may be regarded as a peculiar level of exercise of power. (Chronowski, 2009, p. 345).

28 The constitutional foundation of possible participation in other international and supranational organisations are laid down in Article E)
Paragraph (1) and Article Q) of the Fundamental Law.

? Therefore, the clause may not be a basis of federal operation, the Union is composed of different member states. This is based on the
theoretical thesis that the legitimate basis of integration is the member state, despite the high level integration of the Union.

3 No referendum shall be held, as the decision on European Union membership would mean the amendment of the Fundamental Law, and
holding a referendum regarding such matter is forbidden by Article 8 Paragraph (3) Point (a) of the Fundamental Law. Also, European Union
membership is considered an obligation arising from an international treaty. Holding a referendum regarding such matter is forbidden by
Article 8 Paragraph (3) Point (d) of the Fundamental Law.
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wide scope for legal regulation. According to the word-
ing of Act L of 2005 on the procedures regarding in-
ternational treaties, an international treaty (as a legal
definition in the application of this law)*! is “a treaty
concluded with another state or another subject of in-
ternational law with the capacity to enter into a treaty,
establishing, modifying or terminating international
legal rights and obligations for Hungary, regulated by
international law, any written agreement by any name
or title, regardless of whether it is contained in one, two
or more documents related to one another (Point 2. § a)
of Act L of 2005 on the procedures regarding interna-
tional treaties).”? This law also regulates the issues of
international contract conclusion procedure.

An international treaty enabling the joint exercise
of powers may only be created constitutionally in ac-
cordance with the legal regulations. Provisions of the
Fundamental Law (specified partly in Article E) Para-
graph (4))* are to be taken into account, as well as legal
regulations pertaining to the preparation and creation
of the international treaty, the final determination of its
text, the authorisation to recognise its binding effect and
the recognition of its binding effect.>

— The wording “to the extent necessary to exer-
cise the rights and fulfil the obligations deriving from
the Founding Treaties” sets up a material limitation.
It states that the joint exercise of powers may take
place in order to exercise rights and fulfil obligations
arising from the treaties establishing the European Un-
ion. Hence, it establishes a limitation according to the
subject of the given powers to the extent that not any,
but only such powers may be considered that concern
rights and duties arising from the founding treaties.*
Furthermore, the Fundamental Law also states that the
joint exercise of certain specific powers may only take
place in such a way that it cannot exceed the “necessary
extent”. It follows from the concept of “necessary ex-
tent” that only the exercise of the power is transferred,
not the power as a whole. The extent thereof may be
established in accordance with the scope stipulated in
the EU treaties.

—The wording of “exercise some of its competences
arising from the Fundamental Law” refers to the fact
that these powers®® are to be the ones assigned for the
Hungarian state (more precisely, for its organs) in the
Fundamental Law, or by other means that may be de-
rived from the Fundamental Law. The exercise of del-
egated powers must have a constitutional foundation,
only those powers may be exercised that are based on
the Fundamental Law. This also indicates the obvious
consequence that only the exercise of those powers may
be delegated over which the Hungarian state has a right
to disposal (Somogyvari, 2001, p. 24). Given that this
provision authorises the joint exercise of certain pow-
ers arising from the Fundamental Law, this power may
only be one that a Hungarian state organ may otherwise
constitutionally exercise based on the Fundamental
Law. The clause “some of its competences” also indi-
cates that it is not a delegation of the general exercise
of powers, not a general authorisation, but rather the
act of granting the exercise of powers specifically of
constitutional origin, precisely identified and therefore
limited in terms of content (Decision of the Constitu-
tional Court 2/2019. (III. 5.). Reasoning [22]). The
Fundamental Law does not specify these powers, as the
exact list of powers shall be contained by the interna-
tional treaty upon which the Hungarian state transfers
the exercise of powers to the Union (Somogyvari, 2001,
p- 25). On other hand, it follows that the joint exercise
of powers may only take place in a precisely defined
form, extent and manner. The Fundamental Law does
not grant the possibility for the general delegation of
powers, only the granting of limited, specific powers
is possible. As a constitutional program and limitation,
this also applies to subsequent delegations of powers.*’

— The formulation “jointly with other Member
States, through the institutions of the European Union”
makes it clear that the state may delegate the exercise of
its powers in such a way that it will exercise those pow-
ers in the future together with other states (possessing
the status of a member state) jointly, through the institu-
tions of the Union. This definition also sets a limitation:

3! According to Article 2 Point (a) of the Vienna Convention on the Law of Treaties (concluded on 23 May 1969, in Vienna), “treaty” means an
international agreement concluded between States in written form and governed by international law, whether embodied in a single instrument
or in two or more related instruments and whatever its particular designation. This is a more general definition compared to that of Hungarian
laws. As the international treaty in this case is concluded by Hungary, and thus the conclusion is to be done based on the Act L of 2005, the
Hungarian regulation is applicable.

32 According to the dominant part of legal literature, European Union treaties may be regarded as international treaties. (Szabd, 2012, p. 193;
Mohay, 2014, p. 273).

3 According to Article E) Paragraph (4), for the authorisation to express consent to be bound by an international treaty referred to in paragraph
(2), the votes of two thirds of the Members of the National Assembly shall be required. Therefore, no legal rules shall leave the National
Assembly out of the conclusion of such an international treaty.

3 Article 1 of the Act L of 2005 on the procedures regarding international treaties stipulates the scope of the Act, listing the phases of the
conclusion of bi- and multilateral treaties concluded by Hungary, as well as the elements thereof.

3 On one hand, this means the rights and obligations already applicable before the accession. On the other hand, the content of the treaties may
obviously change, however, changes may only take place on the basis of Article E) Paragraph (4) of the Fundamental Law.

3¢ From the viewpoint of constitutional law, power is clearly regulated by laws. (For detailed description of powers see: Petrétei, 2014, p. 9).
37 On the other hand, this is absolutely consistent with the concept of limited powers of European Union law. See Article 4 Paragraph (1) and
Article 5 Paragraph (2) of TEU.
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powers may be delegated only and exclusively for this
purpose, namely in such a way that the Hungarian state
(more precisely, one of its organs) continues to par-
ticipate in their exercise, in the form and to the extent
defined by EU law.*® Therefore, the exercise of pow-
ers is to be joint, otherwise the condition for the joint
exercise of powers is missing. Consequently, it is not
possible to exercise powers in which Hungary could not
otherwise participate, or which would not be exercised
jointly with the other member states. Furthermore, the
joint exercise of powers shall be carried out “through
the institutions of the European Union”, i.e. the actual
way of jointly exercising powers is through the institu-
tions of the Union. Hence, the exercise of powers also
has an organisational limitation: the joint exercise of
powers with the other member states takes place within
the EU institutions, i.e. not by the Union in general, but
by its specific institutions. Thus, delegating the exer-
cise of a power to the Union means that the Hungarian
state must continue to participate in this activity, and
must do so together with other member states, through
the institutions of the Union (Somogyvari, 2001, p. 24).
The Fundamental Law therefore allows the Hungarian
state and its organs to jointly exercise their powers in
this way and to this extent.*

On the other hand, it follows from the term “may
exercise” that it is merely a question of the joint exer-
cise of the power, not the transfer of the power itself,
which indicates the reversible nature of the process.*
The wording of the Fundamental Law (as a constitu-
tional authorisation) does not actually enable the dele-
gation of the exercise of powers, much less the delega-
tion of the powers themselves, but merely the exercise
of certain powers jointly, together with other member
states, through the institutions of the Union. However,
the joint exercise of powers also means that in these
cases the Hungarian state, more precisely its individu-
al organs, do not exercise their powers granted by the
Fundamental Law exclusively by themselves. At the
same time, through the joint exercise of powers, the
Hungarian state receives cooperation opportunities in
certain EU areas, i.e. affairs that it manages jointly with
the other member states.

6.2. Interpretation of Article E) Paragraph (2),
sentence 2

Before interpreting the aforementioned provision of
the Fundamental Law, it is reasonable to point out that
the Treaty on the European Union refers to the national
identity of the member states (Article 4 Paragraph (2)

of the TEU). Accordingly, “the Union shall respect the
equality of Member States before the Treaties as well
as their national identities, inherent in their fundamen-
tal structures, political and constitutional, inclusive
of regional and local self-government. It shall respect
their essential State functions, including ensuring the
territorial integrity of the State, maintaining law and
order and safeguarding national security. In particular,
national security remains the sole responsibility of each
Member State.”

In this context, the Hungarian Constitutional Court
ruled that the concept of constitutional identity “means
the constitutional self-identity of Hungary, and speci-
fies its content case by case, on the basis of the Funda-
mental Law as a whole and some of its provisions, in
accordance with Article R) Paragraph (3) of the Fun-
damental Law, the National Avowal and the achieve-
ments of the historical constitution.” According to the
Constitutional Court, “the constitutional identity of
Hungary is not a list of static and closed values, but
at the same time several important components may be
highlighted as examples, which are identical to the con-
stitutional values generally accepted today: freedoms,
division of powers, form of state, respect for public law
autonomies, freedom of religion, the legal exercise of
power, parliamentarism, equality of law, the recogni-
tion of judicial power, the protection of the nationali-
ties. Among others, these are the achievements of our
historical constitution, on which the Fundamental Law
and the Hungarian legal system rest (Decision of the
Constitutional Court 22/2016. (XII. 5.). Reasoning
[65]).” According to the Constitutional Court, “the con-
stitutional self-identity of Hungary is a fundamental
value that is not created by the Fundamental Law, it
is only recognised by it. Therefore, the constitutional
self-identity cannot be renounced even by an interna-
tional treaty, only the final termination of sovereignty
and independent statehood can deprive Hungary of it.
Accordingly, the protection of constitutional identity
remains the task of the Constitutional Court as long as
Hungary has sovereignty. As a result, sovereignty and
constitutional self-identity come into contact with each
other at many points, so the two relevant controls shall
be carried out in some cases with regard to each other
(Decision of the Constitutional Court 22/2016. (XII.
5.). Reasoning [67]).” The question was also raised
whether the Constitutional Court has the authority to
examine whether, as a result of the exercise of powers
based on Article E) Paragraph (2) of the Fundamental
Law, there is an infringement of human dignity and the

3% European Union law has priority at implementation, as the delegation of the execution of powers is exercised in order to comply with the

stipulations of the TEU.

¥ The exercise of powers within the European Union is barely “common”, as there are European Union institutions independent from member
states, such as the European Commission and the Court of Justice of the European Union (Blutman, 2019, p. 476). Nevertheless, these organs
may also be regarded as common Union organs, as their powers and composition of personnel are determined by member states.

4 Even the complete delegation of a power does not mean the full transfer thereof, as the power remains at the organ stipulated by the
Fundamental Law (even though the power is partly or fully exercised by other organs).
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essential content of other fundamental rights, as well as
the sovereignty and constitutional identity of Hungary.
After reviewing the practice of the highest courts per-
forming constitutional court duties and constitutional
courts of the member states, the Constitutional Court
found that it may examine these issues within its own
authority, upon motion, in exceptional cases and as an
ultima ratio, i.e. while respecting the constitutional dia-
logue between the member states (Decision of the Con-
stitutional Court 22/2016. (XII. 5.). Reasoning [46]).*!
In accordance with the decision of the Constitutional
Court, and also as a consequence thereof, the amend-
ment to the Fundamental Law was adopted, adding a
new provision to Article E) Paragraph (2).

According to Article E) Paragraph (2) sentence 2,
“Exercise of competences under this paragraph shall
comply with the fundamental rights and freedoms pro-
vided for in the Fundamental Law and shall not limit
the inalienable right of Hungary to determine its terri-
torial unity, population, form of government and state
structure.”®

The second sentence of Article E) Paragraph (2)
therefore formulates further constitutional-level re-
quirements and content limitations in relation to the
joint exercise of powers within the framework of the
Union, i.e. it only allows the delegation of the exercise
of powers under certain conditions, subject to the en-
forcement of certain provisions. These requirements
and limitations obviously do not apply to the European
Union or its member states, but to the Hungarian state,
more specifically to state organs and officials partici-
pating in the exercise of EU powers. The Fundamen-
tal Law of Hungary is not binding on either the Union
or other member states, as neither its territorial nor its
personal scope extends to them. At the same time, it is
the duty of the Hungarian state to bear in mind these
requirements of the Fundamental Law when exercising
its powers within the European Union, to act in accord-

ance with the constitutional provisions, to comply with
those, because the framework set by the Fundamental
Law must also be respected in the case of jointly ex-
ercised powers (Decision of the Constitutional Court
2/2019. (I1I. 5.), Reasoning [23]).

This general definition does not clarify the situa-
tion when the exercise of EU powers (jointly with the
other member states, through Union institutions) con-
flicts with the requirements laid down in the Funda-
mental Law. It is clear that in case the joint exercise
of powers is not consistent with the fundamental rights
and freedoms laid down in the Hungarian constitution,
or in case it limits the inalienable right of Hungary to
make decisions related to its territorial unit, population,
form of government and state structure, then a viola-
tion of the Fundamental Law will occur. According to
Article R) Paragraph (4) of the Fundamental Law, “the
protection of the constitutional identity and Christian
culture of Hungary shall be an obligation of every or-
gan of the State.”** This constitutional order makes it
clear for the Hungarian state organs that they may no
longer participate in the joint exercise of powers in vi-
olation of the prescribed constitutional conditions, oth-
erwise they must bear the constitutional responsibility.
The Constitutional Court made it clear that the respect
and protection of the constitutional identity of Hungary
is mandatory for everyone (including the Parliament,
participating in the decision-making mechanism of the
European Union, as well as the Government, directly
participating therein). According to Article 24 Para-
graph (1), the principal organ for the protection of the
Fundamental Law is the Constitutional Court (Decision
of the Constitutional Court 22/2016. (XII. 5.), Reason-
ing [55]).* Therefore, when jointly exercising powers
within the Union, the organs of the Hungarian state are
to act in such a way that no EU decision could be made
that violates the provisions of the Fundamental Law of
Hungary. They must create a situation where the ob-

* However, the Constitutional Court also underlined that the subject of sovereignty and identity control is not directly the legal act and its
interpretation. Thus, the Court does not make a statement about the validity, nor about the priority of application thereof (Reasoning [56]).
According to Article 19 Paragraph (3) of the TEU, the Court of Justice of the European Union shall ensure that in the interpretation and
application of the Treaties the law is observed. It also gives preliminary rulings, on the interpretation of Union law or the validity of acts
adopted by the institutions. (For further details on the Decision see: Blutman, 2017, p. 1-10.; Chronowski & Vincze, 2017, p. 117-132.;
Drinéczi, 2017. From the viewpoint of the European Union see Mohay & Toth, 2017, p. 468-475).

# According to the Reasoning of Article 2 of the seventh amendment to the Fundamental Law of Hungary, the definition of national identity
of a member state is the fundamental right of the given state, laid down primarily (but not exclusively) in the constitution. Therefore, it is
appropriate to lay down the elements of national identity on the constitutional level. The interpretation of the relation between national and
Union law pertaining to constitutional identity is constantly on the agenda of the constitutional courts of European states. According to Union
law, the values of national and political identity, laid down in the constitutions of the member states shall not be questioned.

# According to the Constitutional Court, the seventh amendment to Article E) lays down constitutional control in the first phrase; and
sovereignty and identity control in the second phrase. This is done on the level of Fundamental Law. (Decision of the Constitutional Court
32/2021. (XII. 20.), Reasoning [25]).

# The seventh amendment to the Fundamental Law of Hungary added the following sentence to the National Avowal: “We hold that the
protection of our identity rooted in our historic constitution is a fundamental obligation of the State.” Article 3 of the amendment added the
following paragraph to Article R) of the Fundamental Law: “(4) The protection of the constitutional identity and Christian culture of Hungary
shall be an obligation of every organ of the State.”

# In case there is a probability that human dignity, other fundamental rights, the sovereignty of Hungary or its identity based on its historical
constitution are infringed due to the exercise of powers based on Article E) Paragraph (2), the Constitutional Court may examine whether the
presumed infringement is real (Reasoning [69]).
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ligations of the European Union may be completely
fulfilled without violating the Fundamental Law. This
means a constitutional command and standard for the
participation of Hungary as a member state in the EU
decision-making process. On one hand, it has an impact
on the activities of state organs as a mandatory norm
of conduct and a standard of action. On the other hand,
it also serves as a restriction and a point of reference
whereby the participation of Hungary in the exercise of
EU powers may be controlled. It should be noted, how-
ever, that the term “state structure” in Article E) Para-
graph 2, sentence 2 of the Fundamental Law, and espe-
cially the concept of constitutional identity established
by the practice of the Constitutional Court (such as the
constitutional self-identity of Hungary), allows for a
fairly broad interpretation of whether the joint exercise
of powers through the institutions of the European Un-
ion meets the aforementioned requirements. Neverthe-
less, from the point of view of clarifying the concept of
“necessary measure”, this provision may mean a more
specific normative content and thus a more precise
point of reference, since the aspects formulated here
form part of the “necessary measure”.

The Constitutional Court also examined whether
the incomplete enforcement of jointly exercised powers
based on Article E) Paragraph (2) could lead to the loss
of sovereignty and constitutional identity of Hungary,
or to the infringement of the fundamental rights and
freedoms laid down in the Fundamental Law (with spe-
cial regard to human dignity, bearing special relevance
in the context of constitutional identity) (Decision of
the Constitutional Court 32/2021. (XII. 20.)).4

First of all, the Constitutional Court examined
whether the joint exercise of powers, or its incomplete
enforcement, could violate the fundamental rights and
freedoms laid down in the Fundamental Law — the pro-
tection whereof is the primary obligation of the state.
The Constitutional Court established that the joint exer-
cise of powers through the institutions of the European
Union, according to the authorisation given in Article
E) of the Fundamental Law, may neither directly nor
indirectly lead to the enforcement of a lower level of
fundamental rights protection than that required by
the Fundamental Law. The same applies to those cases

where an EU norm binding the member states meets
the fundamental rights protection requirements of the
Fundamental Law, but its implementation is insufficient
(Decision of the Constitutional Court 32/2021. (XII.
20.), Reasoning [47]).*” Therefore, if the incomplete
enforcement of the joint exercise of powers may lead to
consequences causing the infringement of the right to
self-identity of persons living in the territory of Hunga-
ry, the Hungarian state is obliged to ensure the protec-
tion of this right (Decision of the Constitutional Court
32/2021. (XII. 20.), Operative part Point 2, as well as
Reasoning [60]). As part of its obligation of institution-
al protection, the state “must ensure that, as a result of
an international commitment of the state, no act of an-
other institution outside of the Hungarian state organ
may carry out an interference from which the state it-
self is obliged to refrain (Decision of the Constitutional
Court 32/2021. (XII. 20.), Reasoning [38]).” However,
the decision does not specify the form, nor the means
and method thereof.*

The Constitutional Court also examined the impact
of the shortcomings of joint exercise of powers on the
sovereignty of Hungary and the joint exercise of pow-
ers itself (Decision of the Constitutional Court 32/2021.
(XII. 20.), Reasoning [61]). The Constitutional Court
stated that “the presumption of reserved sovereignty ex-
cludes all competences that are not classified as compe-
tences by the Treaty on the Functioning of the European
Union (TFEU). In these cases, not only the Fundamen-
tal Law, but also the TFEU itself stipulates that member
states are entitled to exercise the specified scope of pow-
ers even after the termination of the TFEU (Decision of
the Constitutional Court 2/2021. (XII. 20.). Reasoning
[66]).” The European Union and its institutions do not
only exercise the delegated powers in accordance with
the purpose set by the EU treaties if they constitute sec-
ondary sources of law. The condition for the exercise of
the powers is also to ensure the effective enforcement
of the secondary legal sources.® Article E) Paragraph
2 of the Fundamental Law may not be interpreted to
mean that Hungary has definitively delegated the right
to exercise the certain power to the institutions of the
European Union in case the institutions of the Europe-
an Union manifestly ignore their obligation to exercise

4 Regarding this Decision, Blutman states that it reserves the possibility of acting unilaterally in case of insufficient implementation of
European Union law. However, this reservation is made on the concerning ground that the insufficiently implemented Union act is an ultra
vires act, as the execution of power in such case is not appropriate. Therefore, the Hungarian delegation of powers is not applicable based on
Article E) Paragraph (2) (Blutman, 2022, p. 5).

47“If, as a result of the incomplete enforcement of the joint exercise of powers defined in Article E) Paragraph (2) of the Fundamental Law, a
foreign population remains permanently and en masse in the territory of Hungary without democratic authorisation, it may violate the right to
self-identity and self-determination of the people living in Hungary, which derives from their human dignity. This is because, as a result of the
incomplete enforcement of the exercise of powers, the traditional social environment of persons living in the state territory of Hungary may
change without democratic authorisation, without any influence of the concerned, and without state control mechanisms.” (Reasoning [51]).
4 According to the Constitutional Court, the obligation of institutional protection is to be regarded as a state function pertaining to the public
order of Hungary, and thus shall be respected by the European Union according to Article 4 Paragraph (2) of the TEU. (Decision of the
Constitutional Court 32/2021. (XII. 20.), Reasoning [43]).

4 According to the Constitutional Court, only in this case the exercise of power complies with the conditions laid down in Article E) Paragraph
(2) of the Fundamental Law. (Decision of Constitutional Court 32/2021. (XII. 20.), Reasoning [78]).
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the delegated power, as well as this joint exercise of
power is carried out in a way that it obviously does not
ensure the requirement for the effective enforcement of
EU law (Decision of the Constitutional Court 32/2021.
(XII. 20), Reasoning [79]). However, the Constitution-
al Court also emphasised that the presumption of re-
served sovereignty may only be applied exceptionally
and only in the event when the lack of exercise of the
relevant joint powers, or incomplete exercise thereof,
obviously does not ensure the requirement of effective
enforcement of EU law, and leads to the infringement
of fundamental rights, or may lead to restrictions on the
fulfilment of state obligations. Even in this case, Hun-
gary will only be entitled to solely exercise a jointly
exercised power as long as the European Union and its
institutions create guarantees for the effective enforce-
ment of EU law (Decision of the Constitutional Court
32/2021. (XII. 20.), Operative part Point 1). The exer-
cise of powers is to be carried out in accordance with
the EU treaties, with the aim to promote those (Decision
of the Constitutional Court 32/2021. (XII. 20.), Reason-
ing [80]).%° The Constitutional Court also stated that an
obstacle of the enforceability of mandatory European
acts may be the inefficient enforcement of powers ex-
ercised jointly with the European Union (Decision of
the Constitutional Court 32/2021. (XII. 20.), Reasoning
[84]). According to the Constitutional Court, in case the
enforcement of the joint exercise is incomplete, Hunga-
ry may (in accordance with the presumption of reserved
sovereignty) exercise its specific, non-exclusive powers
as long as the institutions of the European Union do not
take the necessary measures for the effective enforce-
ment of the joint exercise of powers (Decision of the
Constitutional Court 32/2021. (XII. 20.), Reasoning
[85]). It should be noted that this statement only applies
to Hungarian state organs, as EU organs are not bound
by the decision of the Hungarian Constitutional Court,
nor by the Fundamental Law of Hungary.

Finally, the Constitutional Court examined how the
consequences of the possible incomplete enforcement
of joint exercise of powers are related to the constitu-
tional identity of Hungary. As already discussed, in the
interpretation of the Constitutional Court, constitution-
al identity and sovereignty are not complementary, but
interrelated concepts in several aspects. On one hand,
the preservation of the constitutional identity of Hunga-
ry (as a member state of the European Union) is made
possible by its sovereignty and the preservation thereof.

On the other hand, constitutional identity is primarily
manifested through a sovereign act. Thirdly, taking into
account the historical struggles of Hungary, the effort
to preserve its sovereign decision-making powers is it-
self a part of national identity and of its constitutional
identity (through constitutional recognition). Fourthly,
due to the historical conditions of the country, the main
criteria of state sovereignty recognised in international
law are closely connected with the constitutional iden-
tity of Hungary (Decision of the Constitutional Court
32/2021. (XII. 20.), Reasoning [99]). The Constitution-
al Court also noted that the issues covered by Article E)
Paragraph (2) of the Fundamental Law regarding the
inalienable right of disposal show a close connection
with several criteria of statehood itself.’! “The values
that make up the constitutional self-identity of Hungary
evolved during the historical development of the consti-
tution. They are considered to be legal facts that could
not be renounced neither by an international treaty, nor
by amending the Fundamental Law, as legal facts may
not be changed by means of legislation (Decision of
the Constitutional Court 32/2021. (XII. 20.), Reason-
ing [101]).”%? In this regard, the Constitutional Court
established that the protection of the inalienable right
of Hungary to dispose of its territorial unity, population,
form of government and state organisation is part of the
constitutional self-identity (Decision of the Constitu-
tional Court 32/2021. (XII. 20.), Operative part Point 3,
Reasoning [110]).

The interpretation of Article E) Paragraph (2) of the
Fundamental Law by the Constitutional Court therefore
came to the conclusion that in case “the enforcement of
the joint exercise is incomplete, Hungary may, in ac-
cordance with the presumption of reserved sovereignty,
exercise its specific, non-exclusive powers as long as
the institutions of the European Union do not take the
necessary measures for the effective enforcement of the
joint exercise of powers.” In this decision, however, the
Constitutional Court did not examine whether the in-
complete enforcement of the joint exercise of powers is
realised in the specific case. The Court stated that this
abstract constitutional interpretation may not become a
position applicable to the specific case under motion,
nor it is possible to draw up a sufficiently abstract solu-
tion to the problem that could serve as a precedent in
subsequent cases (Decision of the Constitutional Court
32/2021. (XII. 20.), Reasoning [21]). Consequently, the
incomplete enforcement of the joint exercise of pow-

3" According to Blutman, in the event of incomplete enforcement of EU regulations adopted under non-exclusive powers, the state becomes
entitled to unilateral action. In this case, such European Union regulation may be interpreted unilaterally, its execution may be suspended, or
even a differing national regulation may be adopted (Blutman, 2022, p. 5-6).

31 The Constitutional Court stated that according to Article 1 of the convention on the rights and obligations of the member states (signed on
26 December 1933, in Montevideo), “states as subjects of international law must bear the following attributes: (a) permanent population; (b)
defined territory; (c) government; and the ability to contact other states. The disposal right regarding these issues and the ability to effectively
exercise such right is undoubtedly a fundamental state function. This is also reflected in Article 4 Paragraph (2) of the TEU.” (Decision of the

Constitutional Court 32/2021. (XII. 20.), Reasoning [100]).

2 The achievements of the historical constitution are listed in Points [102]-[105] of the Reasoning.
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ers, requiring a case-by-case interpretation, may only
be investigated in specific cases. Nevertheless, this
raises several problems. On one hand, the determina-
tion (by the Constitutional Court) of whether the joint
exercise of powers is incompletely implemented in a
specific case has consequences only for the organs of
the Hungarian state, as the interpretation of the Hungar-
ian Constitutional Court does not apply to the organs
of the Union. On the other hand, the decision of the
Constitutional Court binds the Hungarian state organs
participating in the joint exercise of powers, as well
as the organs implementing the decisions made in this
context. For them, the provision of the Fundamental
Law prescribes the protection of the sovereignty and
constitutional self-identity of Hungary, as well as the
fundamental rights and freedoms contained in the Fun-
damental Law, which may be infringed in case of insuf-
ficient enforcement of joint powers.

In such a case, Hungarian state organs shall take the
steps that they are entitled to under EU law. This may
result in a dispute between the EU bodies and the Hun-
garian state organs regarding the assessment of the ef-
fectiveness of the joint exercise of powers. Ultimately,
the dispute may only be resolved by the Court of Justice
of the European Union, given that the power in question
is that of the EU. Another source of problems may be
if the organs of the Hungarian state participating in the
exercise of joint EU powers may exercise the joint pow-
ers, then such decisions may be made that alter from the
decisions made by the EU or by other member states.
This may result in the reduced effectiveness of EU deci-
sion-making and EU law, possibly causing further con-
flicts. The Constitutional Court also established that the
enforceability of EU acts recognised as mandatory may
be hindered by the inefficient enforcement of powers
exercised jointly with the European Union, thus creat-
ing an opportunity to postpone the implementation of
mandatory EU acts. Since the final decision in this case
is also with the Court of Justice of the European Union,
this solution may only gain time corresponding to the
duration of the court proceedings.

7. Conclusion

According to the majority of Hungarian consti-
tutional legal scholars, the integration of the Europe
clause into the constitution was indeed necessary. With-
out that, the accession to the European Union and the
application of EU law in Hungary would not have been
constitutional. Also, there would have been a lack of
normative authorisation for the delegation of powers.
The interpretation of the accession clause of the Fun-
damental Law of Hungary points out that these stip-
ulations prescribe and concretise the conditions and
limitations of the delegation of powers between the
European Union and the Hungarian state. It attempts to
define the boundaries of the integration process, i.e. to
set the “necessary extent” to which Hungarian state or-

gans may delegate their powers, and what are the pow-
ers that may not be delegated. Despite their concretisa-
tion, these constitutional stipulations are rather abstract,
hence the interpretations of the Constitutional Court are
of great importance. It should be noted that political
practices have a fairly great room to manoeuvre within
constitutional legal boundaries. Therefore, the question
of the actual transfer of powers largely depends on the
current political considerations of the governing body.
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AHoTauis

Beryn Yropunau o €Bporneiicbkoro Coro3y nmpuHic 0e3rmpeleleHTHI BUKINKU 3 TOUYKH 30py KOHCTUTYIIH-
Horo npasa. [likaBi qucKycii BUKIMKANM BiJNMOBIIHUN PIBEHb PEryJIIOBaHHS Ta MOXKJIMBUI 3MICT €BPOIEHCHKOTO
nosnoxeHHst. Lst cTarTs Mae Ha MeTi BUCBITJIMTH KOHCTUTYILIHHO-TIPABOBE MIAIPYHTS BCTYIy YTOpIIMHH 10 €BpO-
neiicekoro Coro3y, a Tako (pakTHYHI KPOKH, siKi OysIM HEOOXiHI JUIs TOoro, mod BCTyI BiAOyBCs BIIMOBIAHO 110
NoJIoXKeHb ToroyacHoi KoHcTuTyii. Y cTaTTi po3KpUBa€ETHCS HEOOXIJHICTh MOJIOKEHHS PO MPUETHAHHS, & TAKOXK
HEOOXiZHI KOHCTUTYLIKHI npaBku. OIHUM i3 HAUTOCTPIIINX MUTaHb P BCTYI OyJI0 MUTAHHS JeJeryBaHHs MO~
BHOBakeHb. /1151 Toro, 11100 YropiuHa B3sula yuacTh Y €BpONEHCHKIil iHTerpalii, HeoOXiqHO Oy/o HajaTH KOH-
CTUTYLIWHUI TO3BLI HA YaCTKOBE [ICJICTYBaHHS TOBHOBA)KCHb, SIK1 TICHO IMOB’sI3aHI 3 JCPKaBHUM CYBEPCHITCTOM,
a TaKoX Ha TX CITJIbHE BHKOHAHHS 3 IHIIMMH JCpKaBaMHU-4JICHAMHU Ta IHCTUTYLsiME €Bporneiicbkoro Coro3y. Y
CTaTTi aHANI3Y€EThCS Ta JIOTMAaTUYHO OLIHIOEThCS €Bporieiicbka cTarTs YNHHOr0 OCHOBHOIO 3aKOHY YTOPIIMHH.
Ie poOuTHCA MITSIXOM ITOKPOKOBOTO TIIyMadeHHs MyHKTY (2) ctarti E OcHOBHOTO 3aK0oHy. Uepe3 abcTpakTHHH Xa-
pakTep KOHCTUTYLIHHHUX MOJOKEHb BaXKJIMBICTh TiyMadeHb Koncruryuiitnoro Cyny He BUKJIMKA€e CyMHIBIB. Bin-
noBiaHi pimenns KoncruryniiHoro Cyay Takox po3nisatoTbes. CTarTs miaATBepaKye HEOOXIIHICTh iHTerparii
€BpPOIIEHCHKOTO MOJIMKEHHSI 10 KOHCTHUTYIIIT, 11100 3a0€3Me4nTH BiAMOBIIHICTh BCTYITY 0 €Bponeiicbkoro Corwo3y
Ta 3actocyBaHHs npaBa €C B YTOpIHHI, TAKAM 10 BiANOBIJAI0Th KOHCTUTYIIITHUM ITPABOBUM HOPMaM, a TAKOXK
MaTh HOPMaTUBHHH JIO3BLI [UIsl JIeJIeryBaHHsI TOBHOBAKEHb.

KurouoBi ciioBa: npuegHants, eBponeicbke MonoxeHHs, €spomneiicekuii Coro3, YropiiuHa, qeneryBatss mo-
BHOBA)KCHb.
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Summary

The purpose of the article is to study the reform of local self-government, the main component of which is
decentralization. At the same time, the main goal of the reform of local self-government, in our opinion, is timely,
effective, independent provision of its effective activity, first of all, to solve issues of local importance at one’s own
expense, which will further lead to the full mobilization of all internal reserves and the endowment of all territorial
communities with large resources.

During the research, general scientific methods were used, in particular: historical, logical, systematic. The historical
method was used when considering the objective process of development of the concept of decentralization with all
its twists and turns. The logical method was used to reflect the historical process of the concept of decentralization
in a theoretical and abstract form. The system method made it possible to consider decentralization in the form of
an extremely complex socio-political system. It is through the systematic approach that an opportunity is created
to comprehensively assess the current state of decentralization, its significant resource and intellectual potential,
opportunities for the establishment and development of a democratic legal state.

The very concept of «decentralization» is defined, which is generally interpreted as the transfer of powers from
state authorities to local self-government bodies.

In foreign countries, decentralization is considered as a kind of process of transferring power and corresponding
financial resources from the central to lower levels of government, such as provinces, regions, districts and
municipalities. The main types of decentralization are analyzed and defined: political, administrative and fiscal, as
well as the main forms of decentralization: devolution, delegation and deconcentration.

Recently, in the state and society, there is a need to develop new approaches to the system analysis, composition
and content of the category of «decentralization», which is traditionally defined as a kind of process in which
relevant independent units are formed in a centralized state, which are the bearers of public self-governing power
(Local Government). At the same time, an urgent necessary condition for the stable and sustainable development
of civil society and a democratic legal state is the effective provision of an effective balance not only of national
and local interests, but also the appropriate coordination and cooperation of these interests at various levels of
public authority.

We believe that the continuation of the most effective reform of local self-government, the main component of
which is decentralization, will contribute to strengthening the capacity of not only local executive bodies, but first of
all, local self-government bodies, which by their nature are the primary institution of direct people’s power.

Key words: local self-government, local self-government reform, decentralization, deconcentration, devolution,
delegation, territorial community, public authority.
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1. Introduction

At the current stage of reforming public power in
Ukraine, the reform of local self-government, the main
component of which is the decentralization of public
power, is one of the most important reforms that needs
to be carried out as soon as possible.

The reform of local self-government involves the
creation of local self-government and the corresponding
territorial organization of public power with the aim of
creating and properly effective support of a full-fledged
living environment for residents of the respective terri-
torial communities, providing them with accessible and
more or less high-quality public services, establishing
effective institutions of direct people’s power and satis-
fying their interests in full volume in all spheres of civil
society activity in the relevant territory, coordination of
the interests of the state (state bodies) and relevant ter-
ritorial communities.

In addition, the importance of the study of this topic
lies in the fact that the implementation of the reform
of local self-government and decentralization of power,
which is defined as one of the main priorities of reform
in modern Ukraine, has begun in Ukraine.

Also, I would like to note that the current state of
state formation requires the development of new ap-
proaches to the analysis and content of the very concept
of “decentralization”, despite the fact that in modern so-
ciety, until now, the traditional view of decentralization
is considered to be a process in which independent units
are formed within the framework of the centralized
state, which are the carriers of local self-government.

2. Literature Review

In modern theoretical and practical studies, the cat-
egorical concept of “decentralization” is considered in
various ways, which is primarily related to the multifac-
eted definition of the concept itself.

As a general rule, “decentralization is the process of
redistribution or dispersion of functions, powers, peo-
ple or things from central to local management” (Defi-
nition of decentralization, 2013).

At the semantic level, “decentralization (from the
Latin de - opposition, centralis - central) is interpreted
as the destruction, weakening or cancellation of cen-
tralization”(Definition of decentralization, 2013). Thus,
it is a peculiar system of distribution of both functions
and powers between the state and local levels of man-
agement with the extension of the rights of the latter.
“The role of decentralization of management in the pro-
cesses of formation of the institution of local self-gov-
ernment is decisive. After all, decentralization is a kind
of management system under which part of the func-
tions of the central government are transferred to local
self-government bodies”.

In 2014, the Cabinet of Ministers of Ukraine approved
the Concept of reforming local self-government and terri-
torial organization of power in Ukraine, which was caused

by important political processes that took place and are
taking place in modern Ukraine on the way to European
integration and bringing Ukraine closer to the European
community. The concept provides for decentralization, the
creation of appropriate material (property, in particular,
land owned by territorial communities), financial (taxes
and fees related to the territory of the relevant adminis-
trative-territorial unit) and organizational conditions to
ensure the fulfillment by local self-government bodies of
their own and delegated powers. In addition, it provides
for the implementation of structural reforms that will make
it possible to achieve a sustainable economic effect, pro-
vided that the priorities and stages of the specified reforms
are harmonized with the reform of local self-government
and territorial organization of power.

As for decentralization, these issues were also clas-
sically studied in the writings of J. Wedel, who saw de-
centralization primarily “in the transfer of power not to
civil servants and bodies representing the central gov-
ernment, but to other bodies that are not hierarchically
subordinated to the latter, mainly those elected by the
population” (Wedel J., 1973). Despite this, it should
be noted that in foreign scientific legal literature, the
endowment of local self-government bodies with sepa-
rate state powers is often considered not as a method of
decentralization, but rather as a method of deconcentra-
tion (Baltsii Y., 2007).

In the countries of Latin America, as well as in the
countries of Europe, if the principles of centralization
and decentralization regulate the relationship between
the center and places, then both the principle of decon-
centration and the principle of concentration are used to
distribute competence between different bodies of the
same level of public administration. At the same time,
the very powers of public authorities are concentrated
in the hands of one authority, when it exercises all the
powers granted to a given corresponding administra-
tive-territorial unit, while the envisaged system of de-
concentration provides for the distribution of functions
between different public authority of exactly one link.

3. Methodology

During the research, general scientific methods
were used, in particular: historical, logical, systematic.
The historical method was used when considering the
objective process of development of the concept of de-
centralization with all its twists and turns.

The logical method was used to reflect the historical
process of the concept of decentralization in a theoreti-
cal and abstract form. In its essence, logical, it is also a
manifestation of the historical, but freed from any de-
tails, accidents, and zigzags. At the same time, it should
be noted that the historical and logical methods of re-
searching the concept of decentralization are the same,
because it is with their effective help that one and the
same object, the historical stages of its emergence and
development, are studied.
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The system method made it possible to consider de-
centralization in the form of an extremely complex so-
cio-political system, conditionally outline this complex
system, determine the composition of the system from
a large number of interconnected and complementary
elements, identify and direct the proper functioning of
this complex system. It is through the systematic ap-
proach that an opportunity is created to comprehensive-
ly assess the current state of decentralization, its signif-
icant resource and intellectual potential, opportunities
for the establishment and development of a democratic
legal state.

4. Case studies/experiments/demonstrations/ ap-
plication functionality

Decentralization, as a general rule, is the transfer of
powers from the center to local places, which allows to
bring the relevant services provided by the legal demo-
cratic state into compliance with the needs and requests
of the population of the corresponding administra-
tive-territorial unit. Moreover, it can be noted that this
very transition to decentralization is a kind of more or
less global shift of public power, which frees a person
(man) from the so-called state guardianship in advance
and allows building an effective democracy from the
bottom up.

In foreign countries, decentralization is considered
as a kind of process of transferring power and corre-
sponding financial resources from the central to lower
levels of government, such as provinces, regions, dis-
tricts and municipalities.

Also, “Decentralization will be understood as the
devolution by central (i.e. national) government of
specific functions, with all of the administrative, polit-
ical and economic attributes that these entail, to local
(i.e. municipal) governments which are independent
of the center and sovereign within a legally delimited
geographic and functional domain” (Faguet Jean-Paul,
1997, p. 5).

When systematically analyzing the literature on the
concept of “decentralization”, it is sometimes noted
that “decentralization is necessary for more even eco-
nomic growth and redistribution of income, while lo-
cal self-government bodies must implement their own
projects, and for this they need their own tax base, the
ability to protect their a share in central taxes and a cer-
tain autonomy in the use of part of the collected taxes”
(Perezhnyak B., Baltsii Y., 2018, p. 12).

At the current stage of state formation, the very is-
sue of decentralization is one of the important compo-
nents of modern democratic legal reforms, which in the
future will contribute to the transparency of the activi-
ties of public authorities.

Proceeding from and summarizing the above, we
can state that the traditionally established view of decen-
tralization as a peculiar process by which independent
more or less independent units are formed within the

framework of a centralized state, which are the carriers
of local self-government (management), require the de-
velopment of innovative approaches to system analysis
its content. At the same time, it should be noted that a
necessary condition for the sustainable development of
civil society and the effective functioning of the rule of
law is to ensure a kind of balance of national interests
and values not only with the interests of the relevant ter-
ritorial communities, but also coordination and some-
times cooperation of these interests at different levels of
public authority. Despite the weighty information array
of the “decentralization” category, it is very important
to divide it into the so-called types (types) of decen-
tralization, since they have different specific qualitative
characteristics and signs, are usually political in nature
and reflect the corresponding successful achievements
in the establishment of legal democratic statehood and
civil society.

Today, in the global space, as a general rule, there
are three so-called types (types) of decentralization: ad-
ministrative, fiscal and political, as well as three main
forms of decentralization: delegation, deconcentration
and devolution.

The most interesting from a scientific and practical
point of view is the political type of decentralization,
which involves, on the one hand, the transfer of power
to authorities from the central to a lower level of man-
agement, and on the other hand, the involvement of
stakeholders in the joint development and implemen-
tation of the appropriate policy. In addition, it should
be noted that political decentralization manifests itself
through devolution.

Also, supporters of political decentralization believe
“that decisions made through broad public involvement
will be better and more responsive to the various in-
terests of society, compared to those made by political
authorities at the national level. This definition means
that the election of political representatives from local
polling stations allows citizens to know their political
figures better, and in turn, political figures to respond
in time to the needs and wishes of their voters” (Slater
Richard, 1989).

Hence, it can be noted that political decentralization
very often requires appropriate reforms, both constitu-
tional and defined by law, development of political plu-
ralism, strengthening of existing legislation, creation of
separate local political units and support of local initia-
tives and interests of various public groups and strata of
the population.

In contrast to political decentralization, fiscal de-
centralization involves the appropriate delegation
(transfer) of certain financial powers and relevant re-
sources and the proper formation of the revenue part
of the relevant budget. In addition, it transfers to local
public authorities and private enterprises the financial
authority to collect local taxes and fees, as well as the
right to determine the expenditures of local budgets for
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the purpose of their performance of decentralized func-
tions. Fiscal decentralization plays an important role in
the formation of the local budget.

As for administrative decentralization, unlike the
aforementioned, it is aimed at the appropriate delega-
tion of authority regarding the process of development,
adoption and implementation of decisions, powers and
relevant resources for the provision of state (adminis-
trative) services in specified areas from the central to
lower levels of public authority.

Administrative decentralization refers to “the re-
distribution of power, financial resources and respon-
sibility for the implementation of planning, financing
and management of specified state functions from the
central government and its bodies to the relevant branch
units of local authorities, subordinate units at all levels
of state administration, semi-autonomous state authori-
ties, or regional authorities, or associations (joint-stock
companies), as well as regional or functional authorities
within the defined territory” (Smetanin R., 2010).

In addition, there are two ways of implementing the
administrative decentralization itself: through the form
of delegation and the form of deconcentration.

The weakest form of decentralization is deconcentra-
tion, which is most often used in countries with a unitary
form of government. Deconcentration includes the redis-
tribution of authority in relation to the process of making
relevant decisions, management authority, financial au-
thority, as well as responsibility between different levels
of central executive authorities. It follows from this that
territorial or sectoral management bodies are subordinat-
ed only to central bodies of public authority.

In contrast to deconcentration, delegation is more or
less considered a complete model of decentralization,
as it involves the transfer of a large array of state pow-
ers to the exclusive competence of local self-govern-
ment bodies.

Thus, local self-government bodies receive a certain
set of rights in some areas in accordance with the cur-
rent legislation, act independently and have their own
sources of funding for this. At the same time, the very
process of decision-making and their implementation
fully belongs to the competence of local self-govern-
ment bodies. In the event of certain conflicts between
them and the central authorities, they can be resolved
either by agreement of the parties or in court.

It is believed that delegation, which is in the mid-
dle between the transfer of powers and the power of
decentralization, is actually a compromise model of
decentralization. In this case, according to the current
legislation, local self-government bodies are entrusted
with the performance of certain state functions, while
central government bodies carry out certain control
over the performance of tasks and, as a rule, must al-
locate funds from the state budget for the performance
of these tasks and transfer them to the relevant bodies
Local Government.

Also, I would like to note that one of the most im-
portant issues of modern decentralization is the ques-
tion of the appropriate and under which powers decen-
tralization can be carried out. Based on the fact that
the main criterion of rational decentralization is the
achievement of the highest quality of service to citizens
(the population), where the main principle is the princi-
ple of subsidiarity, which determines the lowest optimal
limit of government intervention in any local affairs.

As a general rule, “the principle of subsidiarity (En-
glish subsidiary - auxiliary, complementary) is a general
principle that involves the transfer of decision-making
powers from the central to lower organizational levels”
(Tkachuk A., 2016).

At the same time, the very principle of subsidiar-
ity permeates (instilled) the entire political system of
the countries of the European Union, primarily be-
cause it is enshrined in Part 3 of Art. 4 of the Euro-
pean Charter of Local Self-Government: “Municipal
functions, as a rule, are performed mainly by those
authorities that have the closest contact with the cit-
izen. When assigning this or that function to another
body, it is necessary to take into account the scope
and nature of the task, as well as the requirements
for achieving efficiency and economy.” The same ar-
ticle contains another very important principle that
explains approaches to the decentralization of pow-
er: “If powers are delegated to local self-government
bodies by a central or regional body, local self-gov-
ernment bodies have the right to adapt their activities
to local conditions to the extent possible.” Despite
the fact that Ukraine has ratified this Charter, the
very principle of subsidiarity has unfortunately not
been reflected in the current profile Law of Ukraine
“On Local Self-Government in Ukraine”.

Thus, we believe that the decentralization of pow-
ers in Ukraine should take place taking into account the
principle of subsidiarity, that is, by transferring powers
to the level of management that is as close as possible
to the citizen, which is able to fulfill these powers more
effectively than other public authorities.

In contrast to the above-mentioned forms of decen-
tralization, devolution as a form of decentralization is
considered the most complete form of decentralization
and can generally take different forms, but at its core
(foundation) lies the idea of increasing powers in favor
of local self-government bodies.

At the same time, the main goal of devolution is to
strengthen the competence of local self-government
bodies precisely for the benefit of the residents of the
respective territorial communities, which in general
will effectively contribute to the process of democrati-
zation of the entire civil society. It should be noted that
devolution as a form of decentralization is certainly a
winning model for local autonomies (entities) and im-
plies the presence of not only capable but also responsi-
ble local self-government.
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I would like to note that central authorities, no matter
how much we would like it today, still retain power and
the corresponding influence during the conclusion of rel-
evant contracts, agreements, agreements, despite the fact
that the above classified types (types) of decentralization
provide delegation of authority and responsibility to low-
er levels of public authorities to varying degrees.

5. Conclusions

Summarizing the above, we can state that decentral-
ization is one of the important components of modern
democratic reforms carried out in democratic countries
of the world and in Ukraine, which effectively promotes
transparency in the activities of any public authority.

Recently, in the state and society, there is a need to
develop new approaches to the system analysis, compo-
sition and content of the category of “decentralization”,
which is traditionally defined as a kind of process in
which relevant independent units are formed in a cen-
tralized state, which are the bearers of public self-gov-
erning power (Local Government). At the same time,
an urgent necessary condition for the stable and sus-
tainable development of civil society and a democratic
legal state is the effective provision of an effective bal-
ance not only of national and local interests, but also
the appropriate coordination and cooperation of these
interests at various levels of public authority.

We believe that the continuation of the most effec-
tive reform of local self-government, the main com-
ponent of which is decentralization, will contribute to
strengthening the capacity of not only local executive
bodies, but first of all, local self-government bodies,
which by their nature are the primary institution of di-
rect people’s power.
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AHoTauis

Mertoto cTarTi € JOCHiPKEHHST pe()OpMH MICIIEBOTO CaMOBPSIIyBaHHsI, TOJIOBHUM KOMITOHEHTOM SIKOT € — Jie-
ueHrpaiizamis. [Ipu 11boMy, roJIOBHOIO METOI0 peopMH MiCIIEBOTO CaMOBPSIYBaHHS Ha HaIlI TTOTVISIL € CBOEYACHE,
Ji€Be, caMOCTIiiHe 3a0e3MmeueHHs] HOoro e(eKTHBHOI MISUTBHOCTI, TEPII 3a BCE, 3a BJIACHUI PaxyHOK BHPILIYBaTH
MMUTaHHS MICIICBOTO 3HAYEHHSI, [I[0 B MOAAJIBIIIOMY MPHU3BE/IE 0 MOBHOI MOOLTI3aMT BCIX BHYTPIIIHIX pE3epBIB Ta
Ha/IJIEHHsI BCIX TEPUTOPIabHUX TPOMAJI BEITMKHMHU PECYpCaM.

[Tix yac pocmipKeH s OyJi BUKOPUCTaHI 3arajJbHOHAYKOBI METO/M, 30KpeMa: iICTOpHYHHHN, JOTTYHU, CHCTEM-
Huii. [cropuynnii MetTon OyB BUKOPUCTAHHUN MPU PO3MIIsAl 00’ €KTUBHOTO MPOIIECY PO3BUTKY MOHSTTS JACLEHTpA-
mizanii 3 ycima i moBopotamu, ocodiauBocTsIMH. Jloriduuii MeTos OyB BUKOPUCTAHUI MPHU BiOOpaKeHHS iCTO-
PHYHOTO TIPOIeCy MOHSTTS JeleHTpai3alii B TeopeTHyHii 1 adbctpakTHiil Gopmi. CHCTEMHHI METON T03BOJIUB
PO3IIISIHYTH JICHIEHTpali3aIliio Y BUNNISAI HAA3BHYAHHO CKJIJHOT COIiadbHO-MOMITHYHOT cuctemu. Came depe3
CHUCTEMHHUIA MiJXi]] CTBOPIOETHCSI MOKIIMBICTH BCEOIYHO OLIHUTH CydaCHHU CTaH JICIEHTpaIi3allil, il BaroMmuii pe-
CYpCHHI Ta IHTEJIEKTYaJIbHUI MOTEHIial, MOKJINBOCTI JJIsl CTAHOBJICHHSI T4 PO3BUTKY JIEMOKPATHYHOI MTPaBOBOT
JIepKaBH.

BusnaueHo came TOHSTTS «IeIeHTpali3allis», SKe 3a 3aralbHUM TPABUIIOM THTEPIPETYEThCS SIK Tepeaadya
MTOBHOBa)KEHb BiJl OPTaHiB JIep>KaBHOT BJIa 1 0 OPraHiB MiCIIEBOTO CAMOBPSILyBaHHSI.

B 3apyOixHUX KpaiHax, IeleHTpallizallisi po3rIsIacThes K CBOEPIIHUI Mpoliec nepe/iadi BjaJHUX TOBHOBA-
JKEHb 1 BIMOBIAHNX (IHAHCOBHUX PECYPCIB 3 IEHTPAIBHOTO JI0 HUKYHUX PIBHIB JIEP)KaBHOTO YIIPABIIHHSI, TAKUX SIK
MPOBIHIIIT, PEriOHH, PaiiOHN Ta MYHILIUIATITETH.

[IpoananizoBaHO Ta BU3HAYEHO OCHOBHI THIM JICIEHTpaJIi3allii: MOJiTHYHA, aJMiHICTpaTuBHA 1 (icKkalbHa, a
TaKOK OCHOBHI (hOPMH JIeIIEHTpaTi3allii: JeBOJIOLIs, Ie/IeryBaHHS 1 JICKOHLIEHTPALLisl.

OcraHHIM YacoM, B JIepXaBi Ta CyCIHiIbCTBI, MOTpedye BUPOOJICHHS! HOBUX MIIXOIB 10 CHCTEMHOTO aHali3y,
CKJIay Ta 3MICTy KaTeropil «IeleHTpatizaiii», ska TpaauiiiHO BU3HAYAETHCS, SIK CBOEPIAHUN MPOIIEC, B paMKax
SIKOTO B LIEHTPAJI30BaHOT JAepKaBH YTBOPIOIOTHCS BiIOBIIHI CAMOCTIMHI OJIMHUIII, SIKi € HOCISIMU IyOJIiuHO-ca-
MOBPSIHOI BlIaan (MICIIEBOTO caMOBpsiayBaHHs). [Ipn npoMy, HaraabHOIO HEOOXiTHOIO YMOBOIO CTaOlTBHOTO Ta
CTaJIOr0 PO3BUTKY I'POMAJSTHCHKOIO CYCHUIBCTBA Ta JIEMOKPAaTHYHOI MPAaBOBOI AepikaBu € eeKTUBHE 3abe3re-
YEeHHSI JII€BOTO OalaHCy HE TIJIbKH 3arallbHOJIepKaBHUX Ta MICLEBHX IHTEPECIB, a i BIAMOBIIHA KOOPAMHALS Ta
KOOTIEpAIlisl [UX IHTepEeCiB Ha PI3HUX PIBHSAX MyONiYHOT BIIaIH.

BBaxkaemo, 110 MTPOJIOBKEHHST HAOUTbII e(eKTUBHOT pedopMH MICIIEBOTO CaMOBPSIIyBaHHsI, TOJIOBHUM KOM-
MTOHEHTOM SIKOT € — JIeIeHTpai3allis, Oyae COpUATHME MOCHICHHIO CIIPOMOKHOCTI HE TITBKMA MICIICBHX BUKOHAB-
YHUX OpPraHiB, a MepeayciM, OpraHiB MiCIIEBOTO CAMOBPSILyBaHHS, SIKi 110 CBOIH MPUPOJI € IEPBUHHUM 1HCTUTYTOM
6e3mocepeHbOT0 HapOJOBIA .

Ku1r04oBi cjioBa: MiciieBe caMOBpSIIyBaHHs, pehopMa MICIIEBOTO CaMOBPSIAyBaHHS, ACICHTPATI3aIlisl, IEKOH-
LIEHTpAIlisl, IEBOJIOLIS, JeJIeTYBaHHsI, TepUTOpiabHA TpoMaia, MyOoaidHa BIajaa.
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Summary

The purpose of the article is to analyze the current state of the judicial reform in Ukraine, to elicit problematic
aspects in this area, and to identify trends in the further development of judicial reform.

The methodological basis of the research article is a set of cognition methods, the application of which allowed to
reveal the essence of the proposed problem.

Since gaining independence, Ukraine has chosen to pursue European integration. Since then, the process of
adapting national legislation to that of the European Union has begun. Therewith, the Visa Liberalization Action
Plan should be recognized as one of the most effective incentives in terms of judicial reform. However, despite the
numerous achievements in the field of judicial reform, the judicial reform in our country is still incomplete, which is a
significant obstacle to Ukraine’s full membership in the European Union, in view of the violation of the Convention’s
right to a fair trial. The level of access provided by national legislation must be sufficient to ensure the right to a trial in
view of the rule of law in a democratic society. In order for access to be effective, a person must have a clear, practical
opportunity to challenge actions that interfere with his or her rights. Effective access to justice for any individual and
the proper administration of that justice indicate the success of judicial reform and the restoration of its confidence
in national courts. The supremacy of law will not be possible without proper access to justice. Therefore, the judicial
reform needs to be further implemented.

To continue the judicial reform is one of the steps Ukraine must take to become a full member of the European
Union. Priority areas for further reform of the judiciary should include strengthening the supremacy of law; combating
corruption; eliminating shortcomings of the information and telecommunication system of electronic justice; raising
the level of professional competence of judges by creating a professional development system that will include
training, advanced training and exchange of experience with colleagues from other countries; introducing initiatives
for such vulnerable groups of court users as victims and witnesses of war crimes, combatants and members of their
families.

Key words: visa liberalization; right to a trial; judicial reform; European integration; Ukraine’s membership in
the European Union.

1. Introduction Ukraine, Moldova and Georgia, Center for European

On June 23,2022, EU member states voted to grant
Ukraine candidate status (Grant EU candidate status to
Ukraine and Moldova without delay, MEPs demand,
2022). However, granting our country candidate status
is just another step on the road to full membership.
After all, we still need to complete a number of reforms
and adapt our national legislation to European criteria.
The EU has clearly outlined seven tasks that must
be completed before accession negotiations begin
(Michael Emerson et al., EU Accession Prospects of

Policy Studies, March 2023, 5-16). In particular, the
continuation of judicial reform in Ukraine is among a
number of requirements to be fulfilled on the path to
European integration.

It is well known that the development of a
law-based society and state is impossible without
independent and impartial justice, which is a
guarantee of respect for rights and freedoms, and
legitimate interests (Bandurka, Teremetskyi, Boiko,
Zubov, & Patlachuk, 2023). In turn, the concept of
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access to justice imposes on the state the obligation
to guarantee the right of every person to appeal to the
court, to obtain legal protection if the person’s rights
have been violated (Drozdov, 2021).

Given the above, our state should continue
implementing reforms in this area. This, in turn,
necessitates a systematic analysis and evaluation
of the changes already made in order to determine
the trends in the further development of judicial
reform.

The purpose of the article is to analyze of judicial
reform in Ukraine, identify problematic aspects in this
area, and determine the trends of further development
of judicial reform. The use of appropriate methods of
scientific cognition ensures the achievement of the
research objective and its main tasks. Applying the
dialectical method made it possible to identify the
problems reforming the judicial system of Ukraine in
their dynamics. The main trends in the development
of the judicial reform were determined using the
complex application of methods of analysis and
synthesis.

The problem of judicial reform in Ukraine has
been repeatedly studied in the works of Ukrainian
scholars, including the following: V. Berch (Berch,
2022), A. Zavydniak (Zavydniak, 2022), O.
Zubrytskyi (Zubrytskyi, 2023), I. Korzh (Korzh,
2023), A. Remezok (Remezok, 2023), and others.
However, the existing works are fragmentary.

2. Ensuring the Right to a Trial as a Guarantee
of European Integration

The right to a trial is fundamental in a country
governed by the rule of law and democracy. Its
realization is a guaranteed opportunity for everyone
to go to Court to protect their rights and interests.
It is the effective access to justice for any person
and the proper administration of justice that is an
indicator of the success of the judicial reform. It
will be impossible to ensure the rule of law without
proper access to justice.

It is about the opportunity guaranteed by law for
a person to exercise their rights (Drozdov, 2021).
Thus, in Bellet v. France, the court stated: «Article
6 § 1 of the Convention contains guarantees of a fair
trial, one of the aspects of which is access to a court.
The level of access provided by national law must
be sufficient to ensure a person’s right to a trial in
view of the rule of law in a democratic society. In
order for access to be effective, an individual must
have a clear and practical opportunity to challenge
the actions that constitute an interference with his or
her rights» (Bellet v. France, 1995).

However, there are currently certain problems in
the area of access to justice in Ukraine, as evidenced
by the relevant case law of the European Court of
Human Rights (hereinafter - ECHR, the Court). That

the right to judicial protection includes: 1) the right
to a trial; 2) fairness of the trial; 3) publicity of the
trial and announcement of the decision; 4) reasonable
time for the trial; 5) trial by a court established by law;
6) independence and impartiality of the court. Thus,
in the case of Strannikov v. Ukraine (Strannikov
v. Ukraine, 2005), the Court concluded that the
duration of the contested process was excessive and
did not meet the requirement of «reasonable time
for the trial». In another case, the Court found a
violation of the applicant’s right of access to court,
noting that it is impossible to assume that Article 6 §
1 of the Convention describes in detail the procedural
guarantees of a fair, public, and speedy hearing, and
at the same time does not guarantee the parties that
the dispute concerning their rights and obligations of
a civil nature will be finally resolved» (Balatsky v.
Ukraine, 2007).

In the context of European integration aspirations,
compliance with certain criteria of the right to access
to justice (the right to a fair trial) by our state must
be ensured at the level of legislative, executive, and
judicial authorities.

3. Ukraine’s Achievements in Judicial Reform

For many years, our country has been steadily,
albeit slowly and with some difficulties, moving
towards the adaptation of Ukrainian justice to
international standards. An analysis of the current
legislative framework of Ukraine shows that the
process of adapting national legislation to EU
law began as early as the declaration of Ukraine’s
independence in 1991. Subsequently, in 1995, our
country became a member of the Council of Europe
and committed itself to constitutional and judicial
reform. However, the most significant changes in
Ukrainian legislation were made in the context of
implementing the Visa Liberalization Action Plan
(Visa Liberalization Action Plan, 2010).

Thus, in 2010, the introduction of an automated
court document management system in courts of
general jurisdiction began (On the Judiciary and the
Status of Judges,2010).In2016, anew stage of judicial
reform began with amendments to the Constitution
of Ukraine (Constitution of Ukraine, 1996) in the
part of justice (Law of Ukraine «On Amendments
to the Constitution of Ukraine (regarding Justice)»,
2016) and the adoption of a qualitatively new Law
of Ukraine «On the Judicial System and Status
of Judges» in the same year (Law of Ukraine «On
the Judicial System and Status of Judges», 2016).
The purpose of the amendments was to ensure the
independence of judges and courts in accordance
with international and European standards. At the
same time, some aspects of the construction of
judicial systems and the work of judges, as well
as the experience of judicial reforms in European
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countries, were implemented in Ukrainian legislation
(Korzh, 2023, p. 164).

In 2018, the EU Pravo-Justice Project launched an
initiative to establish court-based Support Services
for Vulnerable Users of Court Services, which aimed
to provide comprehensive services to vulnerable
categories of users of the judicial system. It is worth
noting that a number of courts in Ukraine have already
implemented the relevant innovations. For example,
the Ternopil District Court in the Ternopil region was
one of the first to launch a volunteer service. Since
then, the volunteers of the court have been helping
to find courtrooms, providing practical information,
explaining rights and obligations, providing
emotional support, and monitoring all social projects
in which the court may be involved in order to
establish interagency cooperation in implementing
services for victims, informing about the work of
the court, the possibility of receiving legal aid from
the state, being responsible for referring citizens to
free legal assistance, promoting the use of electronic
services for remote court proceedings, etc.

Ukraine is successfully fulfilling the requirements
for the start of EU accession negotiations in terms
of appointing new members of the High Council of
Justice and the High Qualification Commission of
Judges (hereinafter — HQCJ) of Ukraine, changes
in the selection procedure for the Constitutional
Court of Ukraine, etc. In particular, in July 2021,
the Verkhovna Rada of Ukraine amended the Law
«On the High Council of Justice» to create a new
independent body, the Ethics Council, which is to
assess the integrity of all candidates to the High
Council of Justice (HCJ). The adoption of legislation
in December 2022 regulating the procedure for
selecting candidates for the position of a judge of the
Constitutional Court of Ukraine (hereinafter referred
to as the CCU) on a competitive basis should also
be considered obvious progress in implementing
modern judicial reform. The document contains a
number of progressive provisions (Ukraine on the
way to the EU: Realities and Prospects, 2022, p. 47).
As scholars rightly point out, Ukraine’s successful
fulfillment of the formal requirements of an EU
candidate is an external indicator of positive judicial
reform processes (Bandurka, Teremetskyi, Boiko,
Zubov, & Patlachuk, 2023).

And the above changes are not exhaustive. In
addition, it is worth noting that in June 2023, the
Committee on Legal Policy considered the draft
Law on Amendments to the Code of Administrative
Procedure of Ukraine, the Civil Procedure Code of
Ukraine, the Commercial Procedure Code of Ukraine,
and other legislative acts on the implementation of
legal proceedings during martial law or a state of
emergency and the settlement of disputes with the
participation of a judge (Draft Law No. 8358, 2023).

The legislative draft proposes: to provide for the
possibility of granting the powers of the secretary
to other court staff and the possibility of remote
work of the secretary; to establish that the court
shall summon or notify the parties to the trial of
the date, time and place of the court hearing in the
case by any possible means, to all known means of
communication, as well as through announcements
on the official web portal of the judiciary of Ukraine;
to provide that preparatory proceedings and/or court
hearings should be conducted within a reasonable
time, taking into account the ability of the parties to
the case to participate in the proceedings; to expand
the scope of written proceedings in courts of all
jurisdictions; to extend the peculiarities of court
proceedings that were applied in connection with
the introduction of quarantine to prevent the spread
of coronavirus disease (COVID-19) to the period of
the martial law or the state of emergency; to provide
for the possibility of remote access to the automated
court document management system using a judge’s
own qualified electronic signature.

In settlements where court buildings have been
destroyed or where military operations are still
ongoing, justice cannot be administered. This
problem was partially solved by changing the
territorial jurisdiction. The Unified Register of Court
Decisions is functioning properly, thanks to which
court case files are stored electronically. «Backups»
of such materials have also (Berch, 2022, p. 55).

In its turn, the Council of Judges of Ukraine, in
order to regulate the operation of courts under martial
law, developed recommendations on the work of
courts, stipulating that the specifics of court operation
should be determined taking into account the current
situation in the region, and each court should have
a responsible person who should ensure up-to-date
accounting of staff and judges, taking into account
the specific form of court operation (remote, etc.),
etc. (To all courts of Ukraine. Recommendations of
the Council of Judges of Ukraine).

4. Prospects for Further Judicial Reform in
Ukraine

Of June 2022 recommending that Ukraine be
granted candidate status, the European Commission
noted, among other things, the following main
shortcomings: weak rule of law and widespread
corruption, which hinder investment and growth;
incomplete implementation of EU legislation
(Opinion on Ukraine’s Application for Membership
of the European Union, European Commission,
5-19). Therefore, it is quite obvious that further
reform of the judiciary in Ukraine should take into
account these shortcomings.

In particular, a powerful component of judicial
reform is the fight against corruption and, thus, the
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development of an independent judiciary. Judicial
and anti-corruption reforms are separate institutional
processes that go hand in hand. The need to develop
and implement effective mechanisms to overcome
corruption in the justice system is long overdue.
This includes: improvement of the rules for selection
and access to the judicial profession; strengthening
public oversight of judges through the newly
established Public Integrity Council, etc. (Bandurka,
Teremetskyi, Boiko, Zubov, & Patlachuk, 2023,
p. 63). At the same time, anti-corruption measures
should be implemented in symbiosis with other
transformational steps (Reznik, Bondarenko, Utkina,
Klypa, & Bobrishova, 2023, p. 2).

At the same time, it should be noted that although
the importance of fighting corruption to ensure an
independent and objective judiciary is undoubtedly
enormous, anti-corruption measures should be
implemented in symbiosis with other transformational
steps. After all, fighting corruption in the courts is
only one aspect of judicial reform. It is a separate,
though important, step. While anti-corruption reform
touches on many aspects and has many forms and
manifestations, the reform of the judicial system is
aimed at transforming judicial institutions. These
transformations concern the process of selection
and appointment of judges, distribution of court
cases, material support of courts and court staff,
the procedure for making and appealing decisions,
bringing judges to disciplinary responsibility, judicial
self-government, etc. (Reznik, Bondarenko, Utkina,
Klypa, Bobrishova, 2023, p. 2).

An equally pressing problem is the insufficient
level of digitalization in the administration of
justice. Ukrainian courts actively use electronic
case management documents and the possibility
of participating in court hearings via video
conferencing. However, it is known that the Unified
Judicial Information and Telecommunication System
(hereinafter - UJITS), which, according to the
provisions of the Procedural Code of Ukraine of
2017, was supposed to digitize all processes, from
filing a lawsuit to the execution of a court decision,
is still not working properly (Bandurka, Teremetskyi,
Boiko, Zubov, & Patlachuk, 2023, p. 65). Successful
e-court proceedings are possible provided that: the
legislation regulating the functioning of the judicial
system and the judicial process is improved; technical
and information support of courts; development of
measures to ensure information security; training
seminars for court staff and other users of the system;
systematic monitoring of the system’s performance
and its continuous modernization, and a broad
awareness campaign on e-courts (Remezok, p. 199).

In addition, global practices of using artificial
intelligence in judicial proceedings deserve
attention. This will help to ease the burden on the

judicial system and judges. (Krupchan, Oleksandr;
Salmanova, Olena; Makarenko, Nataliia; Paskar,
Aurika; Yatskovyna, Vitalii, 2023, p. 104).

It should also be borne in mind that during
the legal regime of martial law and the state of
emergency, which often lead to the lack of minimum
acceptable conditions for the usual and safe work of
a large number of judges, the remote form of justice
is the most justified and acceptable, since material
and technical obstacles cannot prevent the state from
performing its exclusive activities in the field of
justice (Smokovych, 2022, pp. 33-34).

At the same time, the reform should be aimed at
ensuring a high level of professional competence of
judges. To this end, the proposal in the literature to
create a professional development system that will
include training, advanced training, and exchange
of experience with colleagues from other countries,
which will allow judges to improve their professional
competence, is worthy of attention (Zubrytskyi, p.
44).

It is worth agreeing with the Council of Europe’s
European Commission on the Efficiency of Justice
that judicial systems should prioritize cases involving
vulnerable groups of persons. Vulnerabilities
resulting from the crisis must also be taken into
account (CEPEJ Declaration, June 10, 2020). The
problem of ensuring access to court for vulnerable
groups of court service users is even more urgent.
The ongoing war in Ukraine is increasing the number
of victims and witnesses of war crimes, combatants,
and their families every day. All of them need
special attention, information assistance, advice,
and support to reduce psychological stress while
in court. Therefore, one of the priorities of further
judicial reform should be to introduce initiatives for
the relevant vulnerable groups of court users.

5. Conclusions

Despite Ukraine’s significant achievements
in reforming the judiciary, judicial reform in our
country is still incomplete. A number of issues remain
unresolved, which impedes the proper implementation
of the Convention’s right of access to court and,
consequently, the establishment of the rule of law.
As a result, the European integration aspirations of
Ukrainians remain under threat. Continuing judicial
reform is one of the steps that Ukraine must take
to become a full member of the European Union.
This is due to the need to ensure irreversibility of
establishing fair and impartial judicial proceedings.
In particular, the priority areas for further reform
of the judiciary should include, first of all, a set of
measures aimed at: strengthening the rule of law;
combating corruption; eliminating the shortcomings
of the information and telecommunication system of
electronic justice; raising the level of professional

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

63



Section 3. Constitutional and legal principles of organization of activity of state authorities and local government

competence of judges by creating a professional
development system that will include training;
introducing initiatives for such vulnerable groups
of court users as victims and witnesses of war
crimes, combatants and their families; promoting
and improving remote proceedings; implementing
the best international practices of using artificial
intelligence to reduce the workload of courts and
judges, etc.

Finally, it should be noted that the issue of
judicial reform in Ukraine requires further research.
In particular, in the direction of finding ways to
improve the judicial system based on the example of
foreign experience.
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AHoTanisa

Meroto cTarTi € aHaIIi3 TOTOYHOTO CTaHy CyJ0BOi peopMu B YKpaiHi, BUsSBICHHS IPOOJIEMHHX acIleKTiB y Lk
cdepi Ta BU3HAUCHHS TEHJICHIIIH MOaJIbIIOr0 PO3BUTKY Cy/10BOT pedopmu.

MeTo/10JI0T1YHOI0 OCHOBOIO HAayKOBOI CTaTTi € KOMIUIEKC METOJIB Ii3HAHHS, 3aCTOCYBAaHHS SKUX J03BOJIAIO
PO3KPHUTHU CYTHICTB 3aIIpOIIOHOBAHOT POOJIEMH.

3 HaOyTTsIM HezanexHocTi YkpaiHa oOpaja Kypc Ha €BpOIeichbKy iHTerpauito. Binroai posnouascs npouec
ajanTailii HallioHaJIFHOTO 3aKOHOJABCTBA JI0 3aKOHOaBcTBa €Bporieiicbkoro Coro3y. PazoM 3 TuM, ofHUM i3 Haife-
(DeKTHBHIIIMX CTUMYJIIB B aclieKTi cy1oBoi peopmu Bapto BuzHatH [lnaH fiii 3 mibepanizarnii Bi30BOro pexxumy.
[Ipore, morpu uncieHHs gocsrHeHHs y cdepi pehopMyBaHHs Cy10Boi BiIaau, cyaoBa pedopma y Hamrii gepxasi
BCE 11 3aJIMIIAETHCSl HE3aBEPILICHOIO, 1110 € 3HAYHOIO MEPEIIKOI0I0 Ha IUISAXY O HaOyTTs! HIOBHOIPABHOTO YJICH-
cTBa Ykpainu y €Bponeiicbkomy Coro3i, 3Bakatou Ha 00yMOBIICHHSI TIOPYLIEHHsI KOHBEHIIITHOTO 1paBa Ha cIipa-
BE/ITMBHIA Cy/l. PiIBeHBb TOCTYITy, HaJaHHIi HAI[IOHAJIBHAM 3aKOHOABCTBOM, Ma€ OyTH TOCTATHIM JIJIs 320€3MCUCHHS
npaBa 0coOM Ha CyJl 3 OIVIAY Ha IPUHIMI BEPXOBEHCTBA MPaBa B JIEMOKPAaTUYHOMY CycmiibeTBi. [iist Toro, mob
noctyn OyB e(peKTHBHUM, 0co0a MOBUHHA MaTH 4YiTKY IPAKTUYHY MOXKJIMBICTH OCKAapXKHTH [Iil, SIKi CTAHOBIISATH
BTpy4aHHsl y ii npasa. E¢exrnBHuii noctyn Oynb-skoi 0co0M 10 PaBOCY/is Ta HAJISKHE 31HCHEHHS! LIbOTO Ipa-
BOCY/I/ISl € TIOKa3HUKOM YCIIILIHOCTI CyJI0BOi pe)opMH Ta BiJJHOBJICHHS HOTO JOBIpH /10 HalllOHAJIbHUX Cy.iB. be3
HaJIeKHOT'0 320e31eUeHHsI IOCTYITY JI0 TPaBOCY/I/Isl HEMOXKIIMBUM Oyjie i 3a0e31eueH s BEpXOBEHCTBa IpaBa. Tomy
cynoBa pedopma nmoTpedye MonaiblIoro BIPOBaPKCHHS.

[IponowxeHHs: cy0Boi peOopMH € OJHUM i3 KPOKIB, sKi YKpaiHa NOBHHHA BUKOHATH 3a]yisi HAOyTTS MOB-
HONpaBHOTO wieHcTBa €Bporeiickkoro Corozy. Jlo NpiopuTeTHUX HAINPSMKIB MOAAIBLION0 peopMyBaHHs Cy10-
BOI BJIaJM BapTO BiJIHECTH, 30KpeMa: IIOCHJICHHS BEPXOBEHCTBA IpaBa; MPOTHUAII0 KOPYILIi; YCYHEHHs! HEJ0Ii-
KiB 1H(opMaILiiiHO-TeIeKOMYHIKalIHHOT CUCTEMH €JIEKTPOHHOI'O CYJOUMHCTBA; MiJIBUILEHHS piBHS npodeciiinol
KOMIIETEHTHOCTI CY/IiB, IIUIIXOM CTBOPEHHSI CUCTEMH IPO(ECiiiHOrO pO3BUTKY, sika Oy/ie BKIJIIOUATH HaBUAHHS,
HiBUIICHHS KBai(ikailii Ta OOMiH JOCBIZIOM 3 KOJIEraMu 3 IHIIMX KpaiH; 3alpOBa/HKCHHS IHIIIATUB IS TAKHX
BPa3JIMBUX IPYI KOPUCTYBAYIB CY/Y SIK )KEPTBH Ta CBIJIKM BOEHHHX 3JIOUMHIB, YYaCHUKH OOHOBHUX JIiif Ta WiICHH IX
ciMel; momyJsipu3alii Ta yI0CKOHaJICHHS JUCTaHLI{HOTO CY/IOYMHCTBA; peai3alii HalKpalyx CBITOBUX MPAKTHK
BUKOPUCTAHHS IITYYHOTO 1HTEJIEKTY, 3 METOIO 3MEHIIICHHS HAaBAHTAKEHHS Ha CY/IOBY CHCTEMY Ta CYJUIIB.

KurouoBi ciioBa: niGepasizaiisi BI30BOTo pexxuMy, IPaBoO Ha Cyj, Cy[oBa pedopMma, eBporieiicbka iHTerparis,
4IeHCTBO YKpainu B €Bporneiicbkomy Coro3i.

ISSN 2663-5399 (Print), ISSN 2663-5402 (Online) 67



Section 3. Constitutional and legal principles of organization of activity of state authorities and local government

DOI https://doi.org/10.24144/2663-5399.2023.1.09

UDC 342.8

THE CONCEPT AND MAIN PATTERNS

OF COMPULSORY VOTING
Jikia Mariam,
Professor,
Public Law Department at Georgian Technical University
PhD in Law

marijigia@gmail.com
orcid.org/0000-0001-7810-4780
Researcher ID: AHE-7864-2022

Sophio Demetrashvili,

Associate Professor,

Public Law Department at Georgian Technical University
PhD in Law

orcid.org/0000-0002-3675-5769

Researcher ID: GOP-0618-2022
demetrashvilisopo07@gtu.ge

Summary

Elections are one of the main institutions of good governance. The correct and relevant functioning of the
mentioned institution determines the quality of democracy, the legal self-awareness of society and the index
of political-economic development of the country.

The democratic nature of the elections is indicated by the existence of specific principles, which are
stipulated by the electoral law, in particular, universal suffrage, equality, free elections, and secret ballots.
The relevant interpretation of each principle determines the effectiveness of the institution.

The presented paper focuses on the institution of compulsory voting, which is directly related to the
expression of free will. The aim of the paper is to review the institution of compulsory voting, to study its
impact on electoral integrity and the overall legitimacy of the political system.

According to literature review, the pros and cons of compulsory voting are highly debated. The reason is
that there are a lot of supporters and opponents of a given institution with quite strong arguments supporting
or opposing the institution.

Based on the goals of the paper, it provides a description of the concept of compulsory voting and the
reasons for establishing the mentioned institution. The paper reviews the types of obligation and their
characteristics, explains the different systems of sanctions imposed on the persons avoiding their voting
obligations, and the exemption rules based on the legislation of various countries.

Based on literature review and collected data analysis, authors highlight the main patterns of compulsory
voting, its relationship with legitimacy and efficiency of elected body. The final part of the paper outlines
and evaluates the arguments for and against compulsory electoral participation and presents main findings
according to comparative analysis of different cases.

Based on the analysis it’s obvious that the institution of compulsory voting cannot be considered with the
same results in different societies or states with different social-economic conditions.

Key words: compulsory voting; elections; sanctions; pull and push factors, electoral turnout; legitimacy
of elections
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1. Introduction

One of the most important principles of democratic
elections is the principle of free election, which implies
the free exercise of the will of each voter. According to
this principle, the voter can make a choice according to
his/her will without any pressure. The formation of an
individual’s own opinion regarding the elections should
be ensured by the state, in particular, lists of candidates
and their programs should be available/accessible.

According to the Venice Commission: “the voting
procedure should be simple”, and in order to achieve
this goal, it is necessary to form an electoral adminis-
tration based on the principle of proportionality from
representatives of different political forces; Counting
of votes should be done directly in the polling station
and should be transparent (Demetrashvili, Kobakhidze,
2011, pp. 149-150).

Discussing the principle of free elections, it is nec-
essary to mention the compulsory voting system, re-
garding which opinions are divided. Both sides have
strong arguments to support their positions.

Democracy means the rule of the people, but what
happens if the people do not have the will to rule and
participate in elections? At the end of the XIX century,
70-80% of voters in the United States of America par-
ticipated in presidential elections; by the XX century,
this ratio had dropped to 50-60%. In more detail, Lyn-
don Johnson was elected by 38% of the voters in the
1964 elections, Reagan by a third of the voters in 1984,
and Bill Clinton by a quarter of the voters in 1996. Can-
ada’s statistics are similar to those of the United States,
while Switzerland’s figures are lower (Brennan, Hill,
2014, p. 3).

The question of compulsory voting has recently
sparked increased interest in both political and schol-
arly circles. Most democracies are concerned about in-
creasing voting turnout. Electronic elections, mail and
online voting, and encreased compaigns — all of the,
have been proposed to raise voter turnout, but evidence
suggests that none of them are as effective as compulso-
ry voting. The legitimacy of compulsory voting is fre-
quently contested by supporters and opponents.

The presented paper analyzes the arguments of both
sides, discusses the characteritics in the formation and
development of the concept of compulsory voting, the
practice, and the results in different states. Based on
literature review and collected data analysis, the final
finding related to the legitimacy of compulsory voting
and its compliance with constitutional rights are out-
lined.

2. The Concept of Compulsory Voting

In the constitutions adopted after the World War II,
compulsory voting is found very often. The constitu-
tions of some countries stipulate mentioned institution
for participation in elections (Melkadze, 2012, p. 53).
However, compulsory voting was used before World

War II in countries, like Belgium (from 1892), Argenti-
na (from 1914), Australia (from 1924). There are some
stated that used the institution, but then abolished it,
like Austria, Netherlands, Venezuela.

Compulsory voting can be defined very simply as the
legal obligation to attend the polls at election time and
perform whatever duties are required there of electors.
The terms “obligatory voting” and “mandatory voting”
do make their appearances in the English-language lit-
erature, yet the most used term to designate this practice
is “compulsory voting”. (Birch, 2009, p. 13). According
to Sara Birch, a more appropriate term might be “the
legal obligation to participate in elections”, but in the
present study we will mostly use “compulsory voting”
as recognized term.

Electoral behavioralists determine two types of fac-
tors, that are motivating voters to participate in elec-
tions, in particular:

° Pull factors — desire to influence electoral
outcome, expressive aims, identification with political
contestants, perceptions of civic duty [Norris, 2004;
Blais, 2000].

° Push factors — Legal obligation to vote
with the threat of sanctions, social and political influ-
ence (Bruner, 1990, pp. 24-25).

There are two types of obligation to vote: informal
(social, political) and formal (legal). It’s important to
mention that legal and informal socio-political forces
interact in complex ways, which means that social and
political norms can be congruent with legal obligation
(Birch, 2009, p. 17).

The example of a formal obligation to vote com-
bined with effective sanctions can be Australia, where
the sanctions are very small, but effectively imposed. In
contrast, in Latin American Countries, despite the legal
obligation, sanctions either do not exist or do not apply.
There are also cases where formal obligation is absent,
but socio-political pressure is high, for instance former
Soviet Union and modern North Korea. The other case
is informal voting combined with no sanctions — this
model is used in more developed democracies (Birch,
2009, pp. 18-19).

3. Sanctions for non-participation and their reg-
ulation

Compulsory voting is linked to a complicated set
of rules controlling election administration, and these
rules shape one another. States with compulsory vot-
ing are obliged to make voting as simple as possible
for citizens, as this reduces the costs of enforcement
and increases the institution’s popular acceptability
and validity. However, when voting is made as easy as
possible, there will still be those who refuse to partic-
ipate in elections. For this reason, states with compul-
sory voting impose some sanctions, that differ from one
country to another, in particular demand for an expla-
nation, Reprimand, name-and-shame systems, fines,
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use-it-lose-it system, prohibition of public employment
for non-voters, loss of services, imprisonment (Birch,
2009, pp. 19-20).

In Belgium, the electoral right granted by the con-
stitution is at the same time an obligation, the non-ful-
fillment of which leads to a monetary penalty (Consti-
tution of Belgium, article 62). After the election, the
judiciary has a duty to contact all non-declared citizens
and demand a written explanation. In the case of an
unfair reason, the fine ranges from 25-50 euros for the
first time, and 50-125 euros for repeated violations. A
voter who has not participated in elections four times
in 15 years is restricted from participating in elections
and public service for the next 10 years (Pilet, 2007,
p- 2). These sanctions are not often used, as compulsory
voting in Belgium is more of a moral obligation than a
legal one. That is why a large number of voters always
go to the elections. According to statistical data from
1981 to 2003 elections, the number of citizens who
came to the elections was never less than 90.6% (Pilet,
2007, p. 3).

According to Article 67 of the Turkish Constitution,
participation in elections is a right, although voting is
mandatory. A fine is provided for non-fulfilment of this
obligation (Constitution of Republic of Turkiye, 1982,
article 67). However, this sanction is not used in prac-
tice.

In Singapore, the right to vote is also an obligation.
As in other countries, in the absence of good cause, a
person is fined $50 and removed from the electoral roll
for the next election. He will be re-registered after pay-
ing the fine based on his own application.

In Australia in case of non-fulfillment of the obliga-
tion, the voter is obliged to submit an explanation indi-
cating the legitimate reason for the absence, in order not
to be sanctioned (Commonwealth Electoral Act 1918,
Section 245).

As in all regulations some exemptions exist from
the general rule, that is divided in two categories: Ex-
clusions from the right to participate and exclusions
from the legal obligation to participate.

Exclusions from the right to participate are mostly
related to the principle of universal suffrage, accord-
ing to which the franchise is granted to all members
of community, with notion of minimum competence.
The determinants that are used for defining minimum
competence are age, mental incompetence, citizenship,
residence, military service, imprisonment. In previous
centuries, this list was longer, and it included property
ownership, male gender, literacy.

In countries with institutions of obligation to vote,
there are a number of categories of persons, who com-
monly have the right to vote but not an obligation to
participate. In some cases, people are formally exempt-
ed from the mentioned duty, while in other cases sanc-
tions are not applied for non-participation [Birch, 2009,
30]. The main exemptions are as follows:

e In many states, when compulsory voting was
first introduced, women had not right to vote. In Ecua-
dor voting was obligatory for men from 1929, but for
women from 1967 (Nohlen and Pachano, 2005, p. 374);
In Guatemala — for men from 1894, for women from
1981 (Somoza, 2005, p. 402). In modern world in coun-
tries with compulsory voting system, Egypt is the only
country where participation remains mandatory for
men only (Birch, 2009, 30).

e  Several Latino American Countries, including
Argentina, Brazil, Peru, make electoral participation
voluntary for the persons over 70 years of age, in ad-
dition Brazil does not impose sanctions to non-voters
aged 16-17.

e  People in Argentina who are more than 500
kilometers from their place of registration on election
day for a reasonable reason are exempt from voting.
The same is in Chile for individuals who live more than
200 kilometers from their place of registration, and in
Cyprus for those who live 50 miles or more from their
polling location.

e  Different rules apply to citizens living abroad.
States that allow foreign residents to vote do not nec-
essarily make it mandatory. Belgian Citizens residing
abroad have had the right to vote since 1999, although
they are not required to do so. If they want to register,
they are subject to the same criteria as ordinary Bel-
gians, although they have the option of not registering
(Birch, 2009, pp. 31-32).

° Several countries, including Australia, Bel-
gium, Chile, and Luxembourg, give sanctions relief ret-
roactively if sufficient grounds are presented to a judge
or court (Birch, 2009, 32).

4. Pros and Cons of Compulsory Voting

As mentioned above, democracy is ensured together
with other institutions by elections, which in its turn,
means participation and collective decision-making
process. But the debates about democratic elections al-
ways include how much and what forms of participa-
tion are necessary for the democratic electoral process.
According to the mentioned, the opinion of scientists
and policymakers about compulsory voting is divided.

Advocates of compulsory voting declare that demo-
cratic obligations accompany rights, and that voting is a
civic duty. Compulsory electoral participation promotes
cooperative behavior by requiring people to act in the
collective interest (Lijphart, 1997, Engelen, 2007).

Opponents of compulsory voting contend that the
right to vote entails the right not to vote. If one lacks
the ability to choose whether or not to exercise a right,
it is not a right. As a result, political obligations should
not be made legally binding (Mackenzie, 1958, p. 131,
Lever, 2007, pp. 26-35).

In the modern world, pressure from society is no
longer capable of functioning as a social bond that
would impose communal norms, hence legal com-
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pulsion might be required to achieve that goal. While
unified communities offered a vehicle for upholding
standards of involvement in prior generations, this sys-
tem has broken down in many contemporary settings
(Birch, 2009, p. 232).

Citizens require a different way of self-binding in
the absence of conventional forms of norm enforce-
ment, which can only be implemented in modern soci-
ety through legal rules. Compulsory voting is an exam-
ple of such a regulation.

Supporters of compulsory voting claim that it as-
sures that decisions made by representative institutions
are democratically legitimate. Democratic decisions
must represent the opinions of the majority, but deci-
sions will be inadequate in democratic terms, and less
valid, unless we have some means of determining ev-
eryone’s position (Katz, 1997, p. 243; Lijphart, 1997,
p.9).

Compulsory electoral participation is the only meth-
od to effectively consider all points of view while dis-
tributing the expenses of voting evenly among all those
who benefit from political institutions.

Critics of compulsory voting argue that it simply
addresses the symptoms of low levels of political in-
volvement and the resulting lack of legitimacy of dem-
ocratic institutions, rather than solving the problem. If
the real issues are voter indifference with politics, there
is no point in artificially expanding turnout levels by
convincing individuals to vote (Ballinger, 2006, p. 20).

Advocates of compulsory voting state that compel-
ling citizens to vote will increase citizen awareness,
engagement in politics, and participation in society.
Therefore, it will have both mobilizing and instructive
impacts, enhancing public involvement and political
awareness. Furthermore, since elections will consid-
er the views of all citizens, instead of the socio-demo-
graphically biased selection of those who vote volun-
tarily, the governments’ decisions will better reflect the
necessities of the entire population.

Opponents of compulsory voting indicate that it is
both expensive to administer and likely to be unpopu-
lar. Other more effective, and less expensive methods of
enhancing public engagement include selective voting
incentives, vote facilitation tools, and other improve-
ments in the political process. Furthermore, many peo-
ple are misinformed about public policy concerns and
hence will not make educated decisions. Their votes
will be unjust, and they may even vote for extremist
parties in protest against electoral necessity, lowering
the quality of policy results (Birch, 2009, pp. 234-235).

5. Conclusion

As a conclusion, debates about compulsory voting
reach to the core of many central concerns of contem-
porary political theory, including the nature of rights,
the nature of democracy, and the possible tension be-
tween these two key concepts. They also address the

central concern of the legitimacy of political deci-
sion-making, and the capacity of individuals to take
part therein [Birch, 2009, p. 106].

Even though many of the preceding justifications
have been framed in normative terms, the debate has
revealed that they are based on an empirical statement
that are frequently unsupported by evidence.

The main suggestions related to compulsory voting
after discussion are as follows:

° It raises citizens’ levels of political awareness.

e  [Iteither increases or decreases citizen engage-
ment in politics.

e [Iteither strengthens or weakens the legitimacy
of the electoral process and democracy in general.

° Boosts turnout.

e  [tincreases the number of invalid and random
votes cast.

The institution of compulsory voting and relat-
ed sanctions definitely increase the number of voters
in elections, but the problem of absenteeism remains
unsolved. Although the legitimacy level of the govern-
ment depends on the number of voters, how legitimate
is the government that is elected by the voters against
their will.

Regardless of how we evaluate the compulsory vot-
ing institution in theory, the implementation and the re-
sults of this mechanism will vary in different countries
based on different patterns. Before applying to the men-
tioned system, it’s significant to address the issue of the
conditions under which obligatory participation should
be adopted and how it could be used in practice.

By mentioning conditions under which the compul-
sory voting institution should be adopted, we mean if
there’s a necessity and capacity of it. In some states,
where turnout is high even without mandatory par-
ticipation, there is no need for such an institution. In
cases where sanctions are not imposed, mandatory par-
ticipation has little impact on outcomes. Lack of state
administrative capacity is typical for developing coun-
tries, where use of the mentioned institution makes no
sense. And finally, if a mandatory participation system
will be implemented in less democratic or authoritar-
ian states, it will be used as an attempt to legitimize
one-party contests, which is totally opposite to democ-
ratization process.

Based on Literature review and data analysis, there
are some considerations that can be used as a replace-
ment of compulsory voting, in particular: the constitu-
tionalizing electoral obligation, collective sanctions in
the form of turnout requirements, and the provision of
incentives for voting. All of them are used in various
countries even today, but there is no direct evidence
which option will be more effective, since it can be
influenced with legal and political culture of particu-
lar nations, but at the same time mentioned options can
serve as the mechanism for raising awareness and moti-
vation for willingly participate in electoral process.
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IIpo nemMokpaTHUHICTh BUOOPIB CBITUNTH HASIBHICTH KOHKPETHUX MPHUHIINIIB, SKi ependadeHi BUOOpUINM 3a-
KOHOZIaBCTBOM, 30KpeMa, 3arajJbHOTO BHOOPUYOTO MpaBa, piBHOCTI, BUTBHUX BHOOPIB, TAEMHOTO TOJI0CYBaHHS. Bin
BiJIMOBITHOTO TITyMa4eHHS KOKHOTO TPHHINITY 3aJeKUTh e()eKTUBHICTD JisITFHOCTI YCTAaHOBH.

IIpencraBnena cTaTTs MPUCBIYCHA IHCTUTYTY 000B’SI3KOBOTO TOJIOCYBAHHS, IKHI O€3II0CePEaHbO OB’ I3aHUN
13 BONIeBUSBIIEHHAM. MeToro poOOTH € OIS IHCTUTYTY 000B’SI3KOBOTO TOJIOCYBAHHS, JOCTIHKEHHS HOTO BILUTUBY
Ha YeCHICTh BUOOPIB Ta 3arajbHy JETITUMHICTD OTITHIHOT CHCTEMH.

3rigHO 3 OTIIAIOM JIITEpaTypH, TIFOCH Ta MIHYCH 000B’I3KOBOTO TOJIOCYBAaHHS € MIPEAMETOM aKTHBHUX THCKY-
ciit. [Iprumna B TOMYy, 110 € 6araTo MPUXMWIBHUKIB 1 MPOTHUBHUKIB TOTO YH iHIIOTO 1HCTUTYTY 3 JOCUTH BaTOMHUMU
apryMeHTaMH Ha MATPUMKY ab0 MPOTH HBOTO.

Buxonsun 3 el po6oTu, Mo1aHo OMUC TTOHATTS 000B’I3KOBOTO TOJIOCYBAHHS Ta TiICTaB ISl BCTAHOBJICHHS
3a3HAYEHOTO 1HCTUTYTY. Y CTaTTi pO3MIAJAIOTHECS TUIH 3000B’A3aHb Ta 1X XapaKTEPUCTUKH, MOSCHIOIOTHCS Pi3Hi
CHCTEMH CaHKIIIH, II0 3aCTOCOBYIOTBCA 110 OCi0, AKi YXHIISIOTHCSA BiJl CBOIX OOOB’S3KiB TOJIOCYBaHHS, a TaKOXK
TIpaBHJjIa 3BUTbHEHHS, 3aCHOBAHI Ha 3aKOHOIABCTBI Pi3HUX KpaiH.

Ha ocHoBi ommsmy mitepaTypu Ta aHaiizy 3i0paHUX NaHUX aBTOPH BUAUISIOTH OCHOBHI 3aKOHOMipHOCTI
000B’SI3KOBOTO TOJIOCYBAaHHS, HOTO 3B 30K i3 JIETITUMHICTIO Ta €(PEKTUBHICTIO BUOOPHOTO OpraHy. Y 3aKIIO9HIN
YaCcTHHI CTAaTTI BUKJIAICHO Ta OIIHEHO apTyMEHTH «3a» Ta KIIPOTH» 000B’I3KOBOI yUacTi y BHOOpax, a TAKOXK Mpe-
CTaBJICHO OCHOBHI BUCHOBKH 32 Pe3yJbTaTaMH MOPIBHUIFHOTO aHANI3Y Pi3HUX CHUTYAIii.

Buxonsum 3 aHamizy, cTa€ O4EBUIHHUM, 1[0 IHCTUTYT OOOB’SI3KOBOTO TOJIOCYBAHHS HE MOXKE PO3IIAIATHCS 3
OJTHAKOBHMIMH PE3yIETaTaMH B Pi3HAX CYCHUIBCTBAX a0 IeprkaBax 3 Pi3HUMH COIialbHO-eKOHOMIYHUMH YMOBAMH.

Kuro4oBi csioBa: 000B’3K0BE TOIOCYBaHHS; BUOOPH; CaHKIIIi; (pakTOpH MPUTATYBaHHS Ta MiAMITOBXYBaHHS;
sBKa Ha BHOOpAax; JIETITUMHICTh BUOOPIB
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Summary

The purpose of the article is to clarify the peculiarities of the functioning civil society institutions Ukraine
during the martial law. This became possible through the analysis of constitutional provisions, which are
fundamental guarantees ensuring their activity; determination of certain aspects constitutional provision
citizens’ right of to association during martial law, identification of contradictions between the provisions of
the Constitution of Ukraine and other laws that determine the peculiarities functioning civil society institutions.

Specialists in various fields of law, including A. Kolodii, N. Filyk, Y. Bysaga, S. Kyrychenko V. Korniienko,
O. Lotiuk, H. Berchenko, P. Liubchenko, S. Kovalchuk, have dealt with constitutional foundations of the
formation of civil society. However, the new threats posed by the military actions, changes in the legal system
necessitate additional detailed scientific analysis.

Research methods. The author’s methodological analysis included a number of general scientific and special
scientific methods of cognition, the application of which made it possible to reveal the essence of the proposed
problem. The method of analysis and synthesis, systematic methods of scientific knowledge, the method
of comparative jurisprudence and synergetic method were used. In particular, the method of comparative
jurisprudence was used to identify contradictions and inconsistencies between the legal provisions of the
Constitution and some other laws of Ukraine. Synergetic method allowed to state binary nature of legal reality
and uncertainty in a martial law.

Results and conclusions. According to the results of the analysis of the constitutional provisions, it was
determined that the basis of the functioning of civil society institutions is the rights and freedoms of a person
and a citizen. In the conditions of martial law, some of the rights and freedoms of a person may be violated.
Given the presence of threats to national security, the management of state institutions is being strengthened.
Strengthened state regulatory activity consists in granting additional powers to its bodies and institutions. This
also affects the peculiarities of the activities of non-state entities, which are institutions of civil society. Some
inconsistencies between the provisions of the Constitution of Ukraine and the laws that determine the procedure
for the creation and functioning of civil society institutions have been revealed.

Key words: institution of civil society; special legal regime; constitutional principle; civil society
organization; democratic process; Ukraine.

1. Introduction

The activities of civil society institutions in
Ukraine are regulated by legislation acts. The main
among them is the Constitution of Ukraine. It defines
the people’s rights, freedoms and duties. The Consti-
tution of Ukraine has the highest legal force. Laws and

other normative legal acts are adopted based on the
Constitution of Ukraine and must comply with it.
Constitutional rights and freedoms cannot be lim-
ited, except in cases provided for by the Constitution
of Ukraine. Such cases include martial law or state of
emergency. On February 24, 2022, a special legal re-
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gime “martial law” was introduced. It continues to this
day. That is the institutions of the state and civil society
functions in a special legal regime. In order to ensure
national security, a significant number of changes were
made to laws of Ukraine among this period. The ques-
tion of how these changes limit human rights and the
harmonious functioning of civil society institutions is
still open. Scientists have not yet studied them in detail.

The task of the constitutional legal doctrine of now-
adays is to analyze the transformation of legal practice
in the context of global challenges and determine the
optimality of limited rights and legitimacy of state mea-
sures of a preventive nature (Zharovska, 2022, p. 16).
Therefore, several questions are remain unsolved. The
first is about what constitutional mechanisms for the re-
alization of rights are available to civil society institu-
tions under the conditions of the legal regime of martial
law taking into account the existing restrictions. The
second is about how the changes made to the normative
legal acts affect this process is relevant. That's why the
new threats posed by the military actions, changes in
the legal system necessitate additional detailed scien-
tific analysis. Completing this task is possible by ap-
plying the methods of analysis, synthesis, comparative
legal method, system-structural, synergistic and other
methods.

2. Human rights as the guarantee of civil society
development

The prerequisites for the adoption of The Constitu-
tion of Ukraine were the course to ensure the rights and
freedoms of people and citizen, the creation of decent
living conditions and the development of civil soci-
ety, the strengthening of civil harmony on the land of
Ukraine, etc. That is why the person, his life and health,
honor and dignity, inviolability and security are recog-
nized as the highest social value in Ukraine. Human
rights, freedoms and their guarantees determine the
essence and direction of state activity. The state is re-
sponsible to the individual for its activities. The estab-
lishment and provision of human rights and freedoms is
the main duty of the state (The Constitution of Ukraine,
1996).

The principles of civil society are: freedom and ini-
tiative of the individual to them; the development of
social relations in accordance with the fundamental
principle of Kantian philosophy, according to which a
person should always be considered as an end and never
as a means; elimination of human alienation, people’s
non-acceptance of socio-economic reforms and trans-
formations, economic and political structures and insti-
tutions; real implementation of the principle of equal
opportunities; permanent protection of human and citi-
zen rights and freedoms; pluralism of all forms of own-
ership; the existence among the absolute majority of the
population of the so-called “middle layer”; pluralism of
the spiritual life of society; the official prohibition and
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practical absence by the state and other social entities of
absolute regulation and any interference in the private
life of members of society; the existence and function-
ing of a developed social structure; active participation
in all spheres of public life of non-state self-governing
organizations; development of market relations; recog-
nition and guarantee of the ideas of the rule of law; sub-
ordination to civil society of a democratic legal social
state (Kolodiy, 1999, p. 16-17). In other words, the civil
society institutions activity guarantees by the compo-
nents of the legal status of a person.

3. Citizens’ right to association: constitutional
guarantees

Citizen of Ukraine has the right to freedom of as-
sociation in political parties and public organizations
to exercise and protect their rights and freedoms and
satisfy political, economic, social, cultural and other
interests. According to Art. 36 of the Constitution of
Ukraine, the defining duty and principle of the rule of
law state is the principle of non-interference by the state
in the exercise of the right to freedom of association by
citizens, their activities.

At the same time, it is necessary to emphasize the
inconsistency of the provisions of Art. 36 of the Con-
stitution of Ukraine and Art. 7 of the Law of Ukraine
“On Public Associations”. The first provides that only
citizens of Ukraine have the right to freedom of asso-
ciation in public organizations (The Constitution of
Ukraine, 1996). The second enshrines such a right even
for foreigners, stateless persons (About public associa-
tions, 2012). In our opinion, after the end of martial law,
appropriate changes should be made to the Constitution
of Ukraine.

It is the right of a citizen of Ukraine to participate
in trade unions in order to protect their labor and so-
cio-economic rights and interests. Trade unions are
formed without prior permission based on the free
choice of their members. All trade unions have equal
rights. Exclusively Constitution of Ukraine and the
laws of Ukraine establish restrictions on membership
in trade unions.

Citizens are guaranteed the right to religious asso-
ciations. At the same time, the provisions of Article 35
of the Constitution of Ukraine should be taken into ac-
count. It guarantees the right to freedom of worldview
and religion, to participate in religious cults and rites, to
conduct religious activities, to separate the church and
religious organizations from the state, etc.

The principles of formation and activity of citi-
zens are determined exclusively by laws. Therefore,
it is important to take into account the fact that some
components of the policy of promoting the formation
of civil society and its institutions were reflected in the
Laws of Ukraine: “On Freedom of Conscience and Re-
ligious Organizations” (1991), “On Professional Cre-
ative Workers and Creative Unions” (1997), “On local
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self-government in Ukraine” (1998), “On trade unions,
their rights and guarantees of activity” (1999), “On
self-organization bodies of the population” (2001), “On
the principles of regulatory policy in the field of eco-
nomic activity” (2003), “On social dialogue in Ukraine”
(2010), “On volunteering” (2011), “On public asso-
ciations” (2012), “On employers’ organizations, their
associations, rights and guarantees of their activities”
(2013) , “On charitable activities and charitable orga-
nizations (2013)”, “On social services” (2019), “On the
basic principles of youth policy” (2021), “On the basic
principles of state policy in the sphere of establishing
Ukrainian national and civic identity” (2022 ) etc.

4. Principles of activity of civil society institu-
tions during martial law

The democratic institutions activities under special
legal regimes are characterized by the presence of a
significant number complications and contradictions.
Ukrainian society, personified by institutions civil so-
ciety, is currently actually involved in countering the
military aggression of the enemy, in the material and
financial support of the Armed Forces of Ukraine and
paramilitary formations, as well as assisting to the vic-
tims and carrying out other types of activities. The ac-
tive civic position of Ukrainians contributed to the con-
solidation our people. However, the prerogative in the
performance of these tasks and functions should still be
by state authorities.

Article 64 of the Constitution of Ukraine defines
those rights that may be limited during martial law. They
include the right to participate in the management of state
affairs, in all-Ukrainian and local referendums, to freely
elect and be elected to state and local self-government
bodies (Article 38); the right to assemble peacefully,
without weapons, and to hold meetings, rallies, march-
es and demonstrations (Article 39) among them (The
Constitution of Ukraine, 1996). That is, the constitution-
al principles that are fundamental for the construction
and development of civil society during the operation
of the legal regime of martial law may be limited. At
the same time, in order to prevent arbitrarily restricting
the constitutional rights of a person, the legislation de-
fines guarantees of the inadmissibility of using these re-
gimes to restrict the rights and freedoms of a person, etc.
(Kryvoruchko et al., 2023, p. 229; Shelever et al., 2023,
p. 256). It should also be taken into account that the Eu-
ropean Court of Human Rights indicated that restrictions
on the rights and freedoms of a person and a citizen are
permissible if they are carried out in accordance with the
current legislation and comply with the rule “preserving
the basic content of rights and freedoms”.

The interests of national security, a significant num-
ber of changes were made to the laws during the martial
law. They were mostly related to the procedure for the
operation and registration of such associations. Thus,
in Ukraine it is categorically prohibited to form and

operate public associations whose activities are aimed
at liquidating the independence of Ukraine, changing
the constitutional order by violent means, violating the
sovereignty and territorial integrity of the state, under-
mining its security, illegal seizure of state power, pro-
paganda of war, violence , to incite inter-ethnic, racial,
religious enmity, encroachment on human rights and
freedoms, public health, propaganda of communist and/
or national socialist (Nazi) totalitarian regimes and their
symbols, violation of the equality of citizens depending
on their race, skin color, political, religious and other
beliefs, gender, ethnic and social origin, property status
and other (About public associations, 2012).

If the purpose of public associations activities is at
least one of the above, it must be prohibited by the court.
The activities of those organizations whose leaders are
convicted of treason are also subject to termination. The
Law of Ukraine “About Freedom of Conscience and
Religious Organizations” also underwent such changes
(About Freedom of Conscience and Religious Organi-
zations, 1991). These provisions are the embodiment of
the norm provided for in Art. 37 of the Constitution of
Ukraine. The formation and activity of political parties
and public organizations are prohibited whose program
goals or actions are aimed at eliminating the indepen-
dence of Ukraine, changing the constitutional order by
violent means, violating the sovereignty and territorial
integrity of the state, violence etc. (The Constitution of
Ukraine, 1996).

There is currently a provision at the legislative lev-
el on the termination of the activities of trade unions
and their associations for the purposes of Ukraine na-
tional security. This happens if the activity of the latter
contradicts the Constitution of Ukraine and the laws of
Ukraine. In particular, in the case of criminal liability
conviction for collaboration with the Russian Federa-
tion. As a rule, their activity is prohibited based on a
decision of a local court, and trade unions with the sta-
tus of All-Ukrainian and National and associations of
trade unions with the corresponding status — only by a
decision of the Supreme Court of Ukraine (About trade
unions, their rights and guarantees of activity, 1999).

The activity of civil society institutions in the di-
rection of charitable activities was intensified, in par-
ticular, volunteer assistance. Law of Ukraine “About
volunteering” also was changed. Currently, the areas of
volunteer activity are meeting the needs of the Armed
Forces of Ukraine, other military formations, law en-
forcement agencies, state authorities and individual
citizens, implementing evacuation measures (About
volunteering, 2011).

5. Conclusions and prospects for further explo-
ration

According to the results of the analysis of the con-
stitutional provisions, it was determined that the basis
of the functioning of civil society institutions is the
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rights and freedoms of a person and a citizen. In the
conditions of martial law, some rights and freedoms
person may be violated. Given the presence of threats
to national security, the management of state institu-
tions is being strengthened. Strengthened state regu-
latory activity consists in granting additional powers
to its bodies and institutions. This also affects the pe-
culiarities of the activities civil society organizations.
Some inconsistencies between the provisions of the
Constitution of Ukraine and the laws about creation
and functioning of civil society institutions have been
revealed. It is expedient to make appropriate changes
to the Constitution of Ukraine after the termination of
martial law.
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AHoTanis

Memoto cmammi € 3’sicyBaHHS 0COONMBOCTEH (DYHKI[IOHYBaHHSI IHCTHTYTIB TPOMaJISTHCHKOTO CYCITLIECTBA
VYkpaiHu B yMOBax BOEHHOTrO cTaHy. lle cTaso MOXIMBHM 3aB/ISKH aHATi3y KOHCTUTYLIHHHX ITOJIOKEHb, SIKI €
OCHOBHUMH TapaHTIsIMU 3a0€3MeUeHHS iX iIsTIbHOCTI; BU3HAYCHHSI OKPEMHUX aCIeKTiB KOHCTUTYIIHHOTO 3a0e3re-
YeHHS TIpaBa rpoOMaJIsiH Ha 00’ €JJHaHHS I1iJ] 9aC BOEHHOTO CTaHY, BUSBJIICHHS CYNEPEYHOCTEH MiX TIOJIOXKEHHIMHU
KonctuTymnii Ykpainu Ta iHIINX 3aKOHIB, 110 BU3HAYAIOTh 0COOIMBOCTI (DyHKIIIOHYBaHHS IHCTUTYTIB ITPOMaJIsTH-
CBKOTO CYyCITLTECTBA.

JlociipKeHHSIM KOHCTHTYLIIHUX 3acaj popMyBaHHS TPOMaJSTHCHKOTO CYCIITLCTBA 3aiiManuncst paxiBili pizHUX
rairy3eit mpasa, 3okpema A. Komoniii, H. @inuk, 0. bucara, C. Kupudenko, B. Kopnienko, O. Jlottok, I. Bepuen-
ko, I1. JIrobuenko, C. KoBanpayk Ta 6araro inmux. [IpoTe HOBI 3arpo3u, OB’ si3aHi 3 BIICHKOBUMHU JisIMH, 3MiHAMH,
SIKMX 3a3HA€ MPaBOBa CUCTEMa, BUMAraroTh JI0JaTKOBOTO JIETAIbHOTO HAYKOBOTO aHAIIi3y.

Memoou oocniodcenns. ABTOPCHKHI METOIOIOTIYHUN aHaJIi3 BKIIOYaB HU3KY 3arallbHOHAYKOBHUX Ta CIIeIiallb-
HO-HAayKOBUX METOJIB IMi3HAHHS, 3aCTOCYBAHHS SIKUX J03BOJIMIIO PO3KPUTH CYTHICTh 3aIIPOIIOHOBAHOT ITPOOJIEMH.
Bukopucrano MeToj] aHamizy Ta CHHTE3Y, CHCTEMHI METO/IM HayKOBOTO ITi3HAHHS, METOJI MTOPIBHSIBHOTO TPaBO3-
HaBCTBAa Ta CHHEPTETUYHUHI METONI. 30KpeMa, METOZOM MOPIBHSJIBHOTO MPABO3HABCTBA BUSIBJICHO IPOTHPIYYS Ta
HEY3TOKCHICTh MPABOBUX TTOJIOKeHb KOHCTUTYWIT Ta JAesKNX HIINX 3aKoHIB Ykpainu. CHHepreTHYHuil MeTos
JI03BOJIMB KOHCTATyBaTH OiHApHICTh MPaBOBOI PEabHOCTI Ta HEBU3HAYCHOCTI B yMOBaX BOEHHOTO CTaHY.

Peszynomamu ma eucnosxu. 3a pe3ynbTaTaMy aHali3y KOHCTUTYIIHHUX MTOJI0KEHb BCTAHOBJICHO, III0 OCHOBOIO
(YHKIIOHYBaHHS IHCTUTYTIB I'POMAaJSTHCHKOTO CYCIUILCTBA € TIpaBa i cBOOO/M JIIOMHY 1 TpoMajsiHuHA. B ymoBax
BOEHHOTO CTaHy JEsKi Mpasa i cBOOOAN JIIOAMHU MOXKYTh OyTH oOMexeHi. BpaxoBytoun HasiBHICTH 3arpo3 Harli-
OHAIIBHINM Oe3relll, TOCHITIOETHCS YIPABIIHHS JIepKaBHUMHU yCTaHOoBaMH. [1OCHICHHS JIepKaBHOI PeryIsTOpHOL
JSUTBHOCTI TIOJNISITA€ B HaJaHHI JOJIaTKOBUX ITOBHOBAXKEHb ii opranam i ycraHoBaM. Lle nmo3nauaerscest 1 Ha ocobmnu-
BOCTSIX JISUTBHOCTI HEIEPKAaBHUX CyO’€KTIB, SIKI € IHCTUTYTaMH TPOMaISTHCHKOTO CyCITUIBCTBA. BHsBIEHO Nesiki
HEy3ToKeHOCTI nostoskeHb KoncTuTymii Ykpainu Ta 3aKoHiB, sSIKi BU3HAYaIOTh HOPSJIOK CTBOPEHHS Ta (DYHKIIOHY-
BaHHSI IHCTUTYTIB TPOMaISTHCHKOTO CYCIUIBCTBA.

Kiro4oBi ciroBa: iHCTHTYISI TPOMAJSIHCBKOTO CYCIUIBCTBA; OCOOIMBUI MPABOBUH PEKUM; KOHCTHTYLIIHHNH
MIPUHIINI; OpraHi3allis TPOMasTHCHKOTO CyCITUIBCTBA; IEMOKPAaTHYHUH npoliec; YKpaiHa.
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