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SECTION  1

CURRENT ISSUES OF CONSTITUTIONAL AND 

LEGAL STATUS OF HUMAN AND CITIZEN

UDC 342.7 + 341

MEDICINES: CONSTITUTIONAL AND LEGAL REGULATION ON RESTRICTION 

OF THE PROPERTY RIGHT CONCERNING TECHNOLOGY TRANSFER SUBJECTS AND 

THE RIGHT TO CONDUCT ENTREPRENEURSHIP ON IMPORT OF MEDICINAL PRODUCTS 

IN CONDITIONS OF CONFLICT AND TEMPORARY OCCUPATION

Yuriy Bysaga,
Head of the Department of Constitutional Law and Comparative Legislature,

Uzhhorod National University
Doctor of Juridical Science, Full professor,

Honored Lawyer of Ukraine
orcid.org/0000-0002-8797-5665

Scopus ID:
https://www.scopus.com/authid/detail.uri?authorId=57210731299 

ResearcherID: E-6087-2019 
(https://publons.com/researcher/1776833/yuriy-m-bysaga/)

yuri.bisaga@gmail.com

Summary
The purpose of this article is to identify the features of restriction of ownership on 

the subjects of technology transfer regarding production of medicines and the right to run 
business on the import of medicines in conditions of conflict and temporary occupation.

The methodological basis of the conducted research is the general methods of scien-
tific cognitivism as well as concerning those used in legal science: methods of analysis and 
synthesis, formal logic, comparative law etc. 

When determining the legitimate purpose of restriction, it is necessary to apply the 
principle of proportionality, which is the concordance of measures applied to the above en-
tities in order to limit the exercise of their rights with those public values that are protected 
by such restriction. On the procedural level, the State having realized the right for with-
drawal has to comprehensively inform the General Secretary of the Council of Europe as 
for the measures taken and the reasons for them, as well as the time when those measures 
have ceased to apply and the provisions of the Convention are profoundly applied again. As 
the case law of the European Court of Human Rights shows, the derogation from the obliga-
tions under the Convention must have territorial and temporal specifications.

The following features of the constitutional and legal regulation of restriction of prop-
erty rights for subjects of technology transfer to the production of medicines are revealed: 
1) restrictions on the implementation of these rights should be provided by the law, which 
must meet the following requirements: clarity, accuracy, accessibility; 2) the measure is a 
temporal one; 3) the range of entities in respect of which it is applied to are the subjects of 
technology transfer being residents of the aggressor country; 4) legitimate purpose of imple-
mentation is protection of public values (national security, life and health of persons staying 
on the territory of Ukraine, territorial integrity, etc.); 5) necessary in democratic society.

Admin
DOI https://doi.org/10.24144/2663-5399.2020.3.01
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Yuriy Bysaga

The following features of the constitutional and legal regulation of restrictions on 
the right for running business activities regarding import of medicines during conflict 
and temporary occupation of the part of the territory of Ukraine by the Russian Federa-
tion are revealed: 1) restrictions on the exercise of these rights are provided by the Law 
of Ukraine “On Foreign Economic Activity” from 04.07.2017 №18.1-07/18369, which meets 
the following requirements: clarity, accuracy, accessibility; 2) the measure is temporal one; 
3) the range of entities in respect of which it is applied to is addressed to the applicants of 
medicinal products, alternative and/or potential manufacturers, applicants-holders of reg-
istration certificates of which are the subjects of the Russian Federation; 4) legitimate pur-
pose of implementation is protection of life and health of persons staying on the territory 
of Ukraine in connection with the impossibility of providing Ukraine with proper control 
over the quality of production of medicines within the Russian Federation; 5) necessary in 
democratic society.

Key words: medicines; human rights; the field of technology transfer; international 
cooperation; derogations; the right to entrepreneurial activity; the right to health care, med-
ical aid and medical insurance.

1. Introduction
In conditions of conflict between Ukraine 

and the Russian Federation and temporal occu-
pation of a part of the territory of Ukraine by the 
Russian Federation, the issues of state obligations 
to protect property of business entities in phar-
maceutical sector, as well as the legal balance of 
private and public interests within health care 
system have become relevant up to date.

Indeed, it is well known that the implemen-
tation of business activities for the production 
of medicines requires significant resources (Bu-
letsa, 2018; Volkov, 2006; Volkov, 2007; Deshko, 
2007). The development of new technologies 
through pharmaceutical sector is resource-in-
tensive (Buletsa, 2019; Deshko, 2014). At the 
same time, there are no guarantees of rapid im-
plementation of the results and reimbursement 
of costs incurred by the business entity. Moreo-
ver, under certain requirements the State may 
apply derogation which may result in a ban on 
the transfer of technology for the production of 
medicinal products (or their components) by en-
terprises, research institutions, organizations, 
higher education establishments and other legal 
entities of the aggressor state, regardless of own-
ership property rights to use the objects of in-
tellectual property rights, that are components 
of technology; prohibition on the importation of 
medicinal products manufactured on the terri-
tory of the aggressor state into its territory, etc.

Thus, according to Art. 49 of the Constitu-
tion of Ukraine, everyone has the right to health 
care, medical aid and medical insurance. A 
structural element of the subjective legal right 
to health care is the right of everyone to be pro-
vided with quality medicines (Deshko, 2018; 
Deshko, 2020). Accordingly, the state is obliged 
to create effective constitutional and legal mech-
anism to ensure these rights. At the same time, 
the Constitution of Ukraine guarantees every-
one the right to entrepreneurial activity, which 
is not prohibited by law. Accordingly, the state is 
also obliged to create an effective constitutional 
and legal mechanism to ensure this right.

In the context of the armed aggression of 
the Russian Federation, Ukraine has withdrawn 
from its obligations to protect the property of 
business entities in pharmaceutical sector – the 
Ministry of Health of Ukraine has taken meas-
ures to withdraw from circulation of drugs in 
Ukraine, that manufactured in the Russian Fed-
eration and in Ukrainian territoties, which are 
not under the control of the Government of 
Ukraine.

In science on constitutional law the issue 
of withdrawal of the state from the obligations 
to protect the property of business entities with-
in pharmaceutical sector is not sufficiently dis-
closed. This issue is considered individually by 
some constitutional scholars through the study 
of the constitutional and legal mechanism for 
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ensuring property rights in Ukraine; the right of 
everyone to apply onto international judicial in-
stitutions and international organizations, etc.

The purpose of this article is to identify the 
features of restriction of ownership on the sub-
jects of technology transfer regarding produc-
tion of medicines and the right to run business 
on the import of medicines in conditions of con-
flict and temporary occupation.

2. Legal, economic, organizational 
and financial principles of state 
regulation as for activities in the field 
of technology transfer 
The Law of Ukraine “On State Regulation 

of Activity in the Sphere of Transfer of Technol-
ogies” defines legal, economic, organizational 
and financial principles of state regulation as 
for activities in the field of technology transfer 
and aims to ensure effective use of scientific, 
technical and intellectual potential of Ukraine, 
as well as the protection of property rights for 
domestic technologies and/or their components 
on the territory of the states where their use is 
planned or being carried out, expansion of in-
ternational scientific and technical cooperation 
in this field. Legislation on state regulation of 
activities in the field of technology transfer is 
based on the Constitution of Ukraine, the Civil 
Code of Ukraine, the Economic Code of Ukraine, 
the laws of Ukraine “On Foreign Economic Ac-
tivity”, “On Scientific and Scientific and Techni-
cal Expertise”, “On Scientific and Scientific and 
Technical Activity”, “On Protection Against Un-
fair Competition”, other normative legal acts, as 
well as current international treaties of Ukraine, 
consent for obligation of which was approved 
by the Verkhovna Rada of Ukraine (Parliament 
of Ukraine) in the field of scientific and technical 
cooperation, innovation, technology transfer.

By ratifying international treaties such as 
the International Covenant on Civil and Politi-
cal Rights and the Convention for the Protection 
of Human Rights and Fundamental Freedoms, 
Ukraine has committed itself to international-
ly establishing on effective domestic mecha-
nism to ensure the human rights guaranteed by 
them. During armed conflict and other public 
insecurity that threatens the life of the nation, 
the state has the right to withdraw from cer-
tain agreed obligations. This is provided by the 

above-mentioned international documents. In 
2015, Ukraine applied the derogation. Thus, on 
May 21, 2015, the Verkhovna Rada of Ukraine 
adopted a resolution “On the Statement of the 
Verkhovna Rada of Ukraine “On Ukraine’s waiv-
er of certain obligations under the International 
Covenant on Civil and Political Rights and the 
Convention for the Protection of Human Rights 
and Fundamental Freedoms”. The Statement 
approves that “in order to ensure the vital in-
terests of society and the state is facing armed 
aggression by the Russian Federation, the Verk-
hovna Rada of Ukraine, the Cabinet of Ministers 
of Ukraine and other public authorities have to 
make decisions that derogate from Ukraine’s ob-
ligations under the International Covenant on 
Civil and Political Rights and the Convention for 
the Protection of Human Rights and Fundamen-
tal Freedoms”.

3. The point of view on derogations 
As E.  M. Hafner-Bjorton, L. R. Helfer, and 

S. J. Fariss rightly point out, derogations be-
long to the “rescue mechanisms” for the state, 
which perform several beneficial functions 
(Hafner-Bjorton, 2011). The flexibility they pro-
vide acts as an “insurance policy”, reassuring 
governments that they can legitimately waive 
certain contractual obligations during a crisis. 
Constitutional scholars and scientists of inter-
national law come to agreement that provisions 
to derogate from human rights obligations, es-
pecially in such a sensitive area as health care, 
must meet strict international standards and be 
subject to strict monitoring mechanisms (Haf-
ner-Bjorton, 2011; Khrystova, 2018).

Article 29 of the Law of Ukraine “On Foreign 
Economic Activity” provides for measures taken 
by Ukraine in response to discriminatory and/
or unfriendly actions against Ukraine applied by 
the state and recognized by the Verkhovna Rada 
of Ukraine as an aggressor state and/or an occu-
pying state. The Article 21 of the Law of Ukraine 
“On State Regulation of Activity in the Sphere 
of Transfer of Technologies” does not allow the 
conclusion of agreements on technology trans-
fer, which provide for the import of technolo-
gies and/or their components into Ukraine that 
may harm the environment or human health. 
The measures taken by the Ministry of Health 
of Ukraine to withdraw from circulation on the 
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territory of Ukraine medicines manufactured on 
the territory of the Russian Federation, as well 
as on the territories of Ukraine not controlled by 
the Government of Ukraine is legitimate right of 
Ukraine as a sovereign state to protect its consti-
tutional and democratic order. With these meas-
ures, Ukraine not only publicly demonstrates its 
“repressive” policy, aligning its actions with in-
ternational standards, but also aims to reduce 
the prevalence and scale of potential human 
rights violations in the field of health care.

In this regard, the point of view of E. M. 
Hafner-Bjorton, L. R. Helfer, and S. J. Fariss on 
derogations that are to be the rational response 
to internal political uncertainty (Hafner-Bjor-
ton, 2011). On the contrary, they seem to be evi-
dence of political determination and the desire 
of the state to fulfill properly its international 
obligations in conditions of conflict and tempo-
rary occupation.

4. The application of derogations 
under the Convention for the 
Protection of Human Rights and 
Fundamental Freedoms
We also agree with G. Hristova that the re-

strictions should be necessary, temporary and 
lawful and be carried out within the legal frame-
work, in compliance with the requirements set 
by them (Khrystova, 2018). The application of 
derogations under the Convention presupposes 
compliance with the following procedural and 
substantive conditions: the right for withdrawal 
may be exercised only during war or other pub-
lic insecurity threatening the life of the nation; 
the State may take measures to derogate from 
its obligations according to the Convention only 
to the extent required by the urgency of the sit-
uation; any derogations may not be incompat-
ible with other obligations of the State under 
international law (Deshko, 2018; Deshko, 2020; 
Khrystova, 2018; Nechyporuk, 2020).

T. Slinko draws attention to the fact that “… 
in accordance with the Constitution of Ukraine, 
owners, exercising the right for ownership, 
must comply with the Constitutional provisions 
on ownership obligations. It must not be used 
to the detriment of person or society. Also, the 
use of property may not harm the rights and 
freedoms and dignity of citizens, the interests of 
society. … it follows from the systematic analysis 

of the provisions of the Constitution of Ukraine 
that the right for ownership may be limited. The 
right of a state to restrict the possession, use and 
disposal of property is also defined by the First 
Protocol to the Convention for the Protection of 
Human Rights and Fundamental Freedoms. … 
The state has the right to “enact such laws as it 
deems necessary to control the use of property 
in accordance with the general interest (Slinko, 
2018).

This view is seen debatable as for owner-
ship of technology and medicines transfer. First, 
the right for medicines is a structural element of 
the right for medical aid, and the right for med-
ical aid is a guarantee of the right for life. The 
Convention for the Protection of Human Rights 
and Fundamental Freedoms does not allow any 
non-derogative rights regarding the right for 
life, except in cases of death as the consequence 
of lawful hostilities. Thus, if a patient is not pro-
vided with quality medical care due to a state’s 
ban on the transfer of medicinal product or the 
transfer of the manufactured product from an-
other country, which would violate the right for 
life, the Convention does not allow such a der-
ogation from the right for life. It is also not al-
lowed to deviate from the prohibition of torture 
and cruel or degrading treatment in connection 
with the state’s ban on the transfer of medicinal 
product manufacture or transfer of products 
from another country, so the patient is not pro-
vided with quality medical care and the patient 
is subjected to suffer due to the lack of treatment 
with this drug (s), which is tantamount to tor-
ture, humiliating or degrading treatment.

Secondly, indeed, the Article 1 of Protocol 
No. 1 of the Convention guarantees everyone 
the right for owning property peacefully. In 
particular, this statement can be applied to the 
object of technology, i. e. scientific and scientifi-
cally applied results, objects of intellectual prop-
erty rights, which reflect the list, timing, proce-
dure and sequence of operations, the process of 
production and/or sale and storage of products, 
provision of services, etc. Technology transfer 
involves the transfer of technology, which is for-
malized by concluding a bilateral or multilateral 
agreement between individuals and/or legal en-
tities, which establishes changes or terminates 
property rights and obligations in relation to 
technology and/or its components.
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At the same time, with regard to the trans-
fer of technology for the production of medi-
cines, the transfer of medicines, the right for 
peaceful property owning, which is guaranteed 
by the Article 1 of Protocol No. 1 to the Conven-
tion, is the guarantee of realization of the right 
for life and the prohibition of torture and cruel 
or degrading treatment, and the State may not 
derogate from it if it may or it does violate the 
above-mentioned rights by preventing improp-
er quality medical treatment.

5. Conclusions
When determining the legitimate purpose of 

restriction, it is necessary to apply the principle 
of proportionality, which is the concordance of 
measures applied to the above entities in order to 
limit the exercise of their rights with those public 
values   that are protected by such restriction. On 
the procedural level, the State having realized the 
right for withdrawal has to comprehensively in-
form the General Secretary of the Council of Eu-
rope as for the measures taken and the reasons 
for them, as well as the time when those meas-
ures have ceased to apply and the provisions of 
the Convention are profoundly applied again. In 
addition, as the case law of the European Court 
of Human Rights shows, the derogation from the 
obligations under the Convention must have ter-
ritorial and temporal specifications.

6. Results
The following features of the constitution-

al and legal regulation of restriction of property 
rights for subjects of technology transfer to the 
production of medicines are revealed: 1) re-
strictions on the implementation of these rights 
should be provided by the law, which must meet 
the following requirements: clarity, accuracy, 
accessibility; 2) the measure is a temporal one; 
3) th e range of entities in respect of which it is 
applied to are the subjects of technology trans-
fer being residents of the aggressor country; 
4) legitimate purpose of implementation is pro-
tection of public values (national security, life 
and health of persons staying on the territory of 
Ukraine, territorial integrity, etc.); 5) necessary 
in democratic society.

The following features of the constitutional 
and legal regulation of restrictions on the right 
for running business activities regarding import 

of medicines during conflict and temporary oc-
cupation of the part of the territory of Ukraine by 
the Russian Federation are revealed: 1) restric-
tions on the exercise of these rights are provided 
by the Law of Ukraine “On Foreign Economic Ac-
tivity” from 04.07.2017 №18.1-07/18369, which 
meets the following requirements: clarity, ac-
curacy, accessibility; 2) the measure is temporal 
one; 3) ) the range of entities in respect of which 
it is applied to is addressed to the applicants of 
medicinal products, alternative and/or poten-
tial manufacturers, applicants-holders of regis-
tration certificates of which are the subjects of 
the Russian Federation; 4) legitimate purpose of 
implementation is protection of life and health 
of persons staying on the territory of Ukraine in 
connection with the impossibility of providing 
Ukraine with proper control over the quality of 
production of medicines within the Russian Fed-
eration; 5) necessary in democratic society.
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Анотація
Мета цієї статті полягає в виявленні особливостей обмеження права власності суб’єктів трансферу тех-

нологій у виробництво лікарських засобів та права на здійснення підприємництва з імпорту лікарських засобів в

умовах конфлікту та тимчасової окупації. Методологічною основою цього дослідження є загальні та спеціальні

методи наукового пізнання: формально-логічний метод, порівняльно-правовий, структурно-логічний, інші.
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Зазначається, що при визначенні легітимної мети обмеження необхідно застосовувати принцип про-

порційності, що полягає у співрозмірності заходів, які застосовуються до вище зазначених суб’єктів з метою 

обмежити реалізацію їх прав, з тими суспільними цінностями, які захищаються шляхом здійснення такого 

обмеження. На процедурному рівні, держава, використавши це право на відступ, у повному обсязі повинна інфор-

мувати Генерального секретаря Ради Європи про вжиті нею заходи і причини їх вжиття, а також повідомити 

про час, коли такі заходи перестали застосовуватися, а положення Конвенції знову застосовуються повною 

мірою. Крім того, як свідчить практика Європейського суду з прав людини, відступ від зобов’язань за Конвенцією 

повинен мати територіальний і тимчасовий характер. 

Виявлено такі особливості конституційно-правового регулювання обмеження права власності суб’єктів 

трансферу технологій у виробництво лікарських засобів: 1)  обмеження щодо реалізації цих прав має бути 

передбачено законом, який має відповідати таким вимогам: ясність, чіткість, доступність; 2) захід є заходом 

тимчасового характеру; 3) коло суб’єктів, щодо яких засосовується – суб’єкти трансферу технологій - рези-

денти країни-агресора; 4) легітимна мета здійснення - захист суспільних цінностей (національної безпеки, 

життя і здоров’я осіб, які перебувають на території України, територіальної цілісності тощо); 5) є необхідним 

у демократичному суспільстві. Виявлено такі особливості конституційно-правового регулювання обмеження 

права на здійснення підприємницької діяльності з імпорту лікарських засобів в умовах конфлікту та тимча-

сової окупації Російською Федерацією частини території України: 1) обмеження щодо реалізації цих прав пе-

редбачається Законом України «Про зовнішньоекономічну діяльність», листом Міністерства охорони здоров’я 

України від 04.07.2017 року №18.1-07/18369, який відповідає таким вимогам: ясність, чіткість, доступність; 

2) захід є заходом тимчасового характеру; 3) коло суб’єктів, щодо яких засосовується – адресований заявникам 

лікарських засобів, альтернативним та/або потенційним виробникам, заявникам-власникам реєстраційних по-

свідчень яких є суб’єкти Російської Федерації; 4) легітимна мета здійснення – захист життя і здоров’я осіб, які 

перебувають на території України у зв’язку з неможливістю забезпечення Україною належного контролю за 

якістю виробництва лікарських засобів в РФ ; 5) є необхідним у демократичному суспільстві.

Ключові слова: лікарські засоби; права людини; трансфер технологій; міжнародне співробітництво; де-

рогації; право на підприємницьку діяльність; право на охорону здоров’я, медичну допомогу та медичне страху-

вання.



14 Конституційно-правові академічні студії. Випуск 3. 2020

Section 1. Current issues of constitutional and legal status of human and citizen

UDC 342.72.73

LIFE AND THE RIGHT TO LIFE AS THE BASIC CONSTITUTIONAL 
RIGHT OF A PERSON
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  Summary
The purpose of this article is to study the concept of life and the constitutional right to 

life, define their essence, the relationship of these concepts, disclose their features, as well 
as the experience of the European Court of Human Rights in their protection.

In the context of disclosing the subject of research to achieve the goal of scientific 
research and to ensure the completeness, objectivity, reliability and persuasiveness of the 
results, the author used a set of general and special methods that are characteristic of legal 
science. In particular, the origin and long historical path of development of these human 
rights were studied with the help of the historical method. The use of the system-structural 
method formulated the general structure of the study, and dialectical method analyzed the 
provisions of law and case law on the peculiarities of the right to life. Using a comparative 
legal method, the legislation of foreign countries was analyzed, which provided an opportu-
nity to use their positive experience in terms of protection of the right to human life.

This article reveals the scientific approaches of researchers to determine the essence of 
life, the right to life, death, identifying their features and distinguishing between them. The 
paper analyzes ways to protect the right to life. A great deal of the work is devoted to the anal-
ysis of the law enforcement practice of the European Court of Human Rights, both in general 
and on the feasibility of the existence of certain criteria for restricting the right to life.

Based on the study, it is concluded that life and the right to life are similar concepts. It 
is argued that restrictions on the right to life due to a pandemic are possible if the disease 
is confirmed. In all other cases, the state must provide free access to coronavirus testing, in 
the case of a negative test, the opportunity to freely exercise the right to life. It is noted that 
a significant number of foreign countries provide for the right to life in the constitutions, 
but there are countries where the right to happiness or physical well-being is still being 
developed. It is well known that everyone has the right to happiness, which is different for 
everyone, so the creation of a mechanism to ensure and respect the right to life rests with 
the state and the individual.

Key words: life, right to life, person, Constitution, European Court, protection.
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1. Introduction
Since 1982, the issue of the human right to 

life has been considered at the UN under the title 
«Human Rights and Scientific and Technological 
Progress». The resolutions adopted on this issue 
emphasize that the right to life is an inalienable 
right of all people and that implementation of this 
right is a necessary condition for the realization 
of the full range of human rights. The UN Gener-
al Assembly called on States, relevant UN bodies, 
specialized agencies, interested intergovernmen-
tal and governmental organizations to take meas-
ures to ensure that the results of scientific and 
technological progress are used exclusively in the 
interests of international peace, for the benefit of 
mankind, and for universal respect for human 
rights. This confirms the close relationship be-
tween the use of scientific and technical results 
and the protection of human rights, especially 
the right to life (Bakhin, 1998, p.34). It has been 
24 years and given the current situation with the 
Covid 19 coronavirus pandemic, the world is in-
creasingly turning to new information technolo-
gy results, to artificial intelligence, to detect, pre-
vent and treat this disease, ie modern information 
technology protects the human right to life. 

The right to life is a fundamental human 
right enshrined in many universal and regional 
international legal instruments and in the consti-
tutions of most countries. The human right to life 
as a natural right arises from the beginning of 
life and originates from human nature itself (Fe-
dorova, 2009, p.44). The right to life has always 
attracted scientists and scholars, who, recogniz-
ing it as the absolute value of human civiliza-
tion, have tried to explore all its aspects as deep-
ly as possible. Thus, such well-known domestic 
and foreign scientists as M.V. Buromensky, V.I. 
Yevintov, V.N. Denisov, L.G. Zablotskaya, P.M. 
Rabinovich, R.E. Stefanchuk, S.V. Shevchuk, Y.V. 
Baulin, O.V. Onufrienko, O.Y. Svetlov, V.A. Kar-
tashkin, V.V. Kozan, Ja.P. Kuzmenko, O.A. Lukash-
ova and other paid their attention to the right to 
life. Historically, the first ideological prerequisite 
for the emergence of ideas about the right to life 
should be considered humanism, which in the 
days of mythological and religious perception of 
the world was the basis for denoting the value, 
independence and uniqueness of human life. 
The analysis of the evolution of axiological views 
on human life allowed us to state that in the 

context of the religious (Christian) worldview 
there was an interpretation of human nature as 
spiritual and corporeal. The interpretation of the 
spiritual and the corporeal in man as antagonis-
tic spheres caused the elevation of the spiritual 
essence of man with the complete devaluation of 
man bodily or vital. The ontological essence of 
human life was associated with the fall of man-
kind, and its life on earth was associated with 
the process of its redemption. In medieval phil-
osophical and legal thought, the right to life was 
not considered as an independent category, be-
cause religious axiology did not leave room for 
human life as a social or even individual value. 
The status of man in the medieval world, his re-
lationship with society was based on principles 
that can be defined as a universal «presumption 
of guilt» (Kuz´menko, 2015, p.25). 

John Locke emphasized the right to life, 
reminding that life is sacred because man is a 
creation of God. The main thing is that no one 
could appropriate the life force of another per-
son. Locke opposes economic slavery. Defending 
the right to freedom, he also opposes political 
slavery, that is, against any relationship of per-
sonal dependence. An individual is a subject of 
independent beliefs not only from another per-
son, but also from the state. No one should be a 
servant of the state, the state cannot interfere in 
the inner world of man.

For example, the Great Charter of Liber-
ties in the thirteenth century enshrined only 
guarantees of personal inviolability. During the 
French Revolution, equality and freedom were 
proclaimed as fundamental values. Only the Dec-
laration of Independence of the United States, 
adopted in 1776, enshrines that all people are 
equal and endowed with inalienable rights, in-
cluding life. Subsequently, in the Universal Dec-
laration of Human Rights, the right to life is en-
shrined in the subjective right: «Everyone has the 
right to life ...». Thus, the right to life was clearly 
enshrined in the Universal Declaration of Human 
Rights and Freedoms in Art. 3: «Everyone has the 
right to life, liberty and security of person».

2. The right to life in the constitutions 
of the world
The Constitution of Ukraine proclaimed 

human life as the highest social value. Central 
to the system of rights that ensure the natu-
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ral existence of man is the right to life. In June 
1998, the Strategy for Ukraine’s Integration into 
the European Union was defined, which states 
that Ukraine’s national interests need to be es-
tablished as an influential European state, a full 
member of the EU. Therefore, it is necessary to 
explore the place of the right to life among the 
constitutions of European states.

So, the Romanian Constitution by the art. 
22, regulates the right to life, to physical and 
mental health of the person, in art.26, align. 2, 
it provides the right of every person to dispose 
of its own person, without prejudicing the rights 
and liberties of others, the public order or the 
morals, art. 34 of the fundamental law guarantee 
the right to health care (Varvara, Maftei, Negrut, 
2012, p.239 ). 

The Turkish Constitution includes rules on 
the right to life, and restrictions thereof, similar 
to Article 2 of the Convention. According to Ar-
ticle 17 of the Constitution: “Every one has the 
right to life.» «The cases of carrying out of death 
penalties under court sentences and the act of 
killing in legitimate-defense, the occurences of 
death as a result of the use of a weapon permit-
ted by law as a necessary measure in cases of 
apprehension, or the executing of warrants of 
arrest, the prevention of escape of lawfully ar-
rested or convicted persons, the quelling of riot 
or insurrection, the execution of orders of au-
thorized bodies during martial law or state of 
emergency are outside the provision of para-
graph 1 (right to life)” (Reisoğlu, 1998-1999, p.4).

The Constitution of the Slovak Republic, 
where Article 15 stipulates that everyone has the 
right to life. A person’s life must be protected be-
fore birth. No one can be deprived of life. Doctor 
of Embryology Renata Mikushova claims that 
from a genetic point of view the development of 
the embryo is based on the principles of determi-
nation, ie it belongs to the human species from 
conception and in its genetic nucleus is encoded 
information on the basis of which it will develop. 
Biology considers human development as a long 
process of human development from conception 
to death (Forum, 2004, p.2). Microgenets support 
the position of the beginning of human life from 
the moment of conception of the human fetus in 
the womb (Sudo, 2001, p.135).

Article 13 of the Constitution of Japan (Con-
stitution of Japan, 1945) states that all citizens 

are respected as individuals. The right of people 
to life, liberty and the pursuit of happiness re-
quires the highest respect in law and other na-
tional affairs if it is not contrary to public wel-
fare, and Article 25 of the Japanese Constitution 
states that «all citizens have the right to live a 
healthy and cultural minimum» (para. 1). The 
National Government of Japan must work to im-
prove and promote social welfare, social secu-
rity and health in all aspects of life (paragraph 
2), and guarantee the right of people to live and 
to live as fundamental human rights. Article 25, 
paragraph 1, of the Constitution of Japan is a 
text that can be sufficiently read as a wording 
calling for cultural life in accordance with the 
times, which guarantees the content of the right 
to survival, and as a constitutional basis for cul-
tural rights based on international development 
trends (Nakamura, 2017). Interestingly, the con-
cept of life includes the right to assistance for the 
cost of food and beverages, clothing, utilities and 
other items that meet the basic needs of every-
day life. There is a standard of living assistance 
as the main daily cost of living and a supplement 
that meets the special needs of pregnant wom-
en and people with disabilities. If necessary, 
temporary assistance will be provided for addi-
tional expenses, such as school admissions and 
the cost of purchasing refrigerators and micro-
waves needed for a new life (2020). Article 10 of 
the Constitution of the Republic of Korea states 
that all citizens have the dignity and worth of 
people and have the right to pursue happiness. 
The state is obliged to affirm and guarantee fun-
damental human rights (Constitution of the Re-
public of Korea, 1987).

Thus, most constitutions of the world 
enshrine the right to life, however, it means 
well-being, happiness, personal development, 
social assistance and so on. That is, everything 
that will allow a person to live in comfort, 
well-being, security. The human right to life is a 
fundamental right, the most important value of 
human civilization, which has been recognized 
and enshrined in the constitutions of many 
countries.

3. The concept of life and the right to 
life
The concept of natural rights and the con-

cept of human rights arises from the common 
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law, which is the right to life, which follows from 
the human essence, ie ipso facto common law. 
Human rights are expressed through the right 
to life, for example, the right to live in a healthy 
environment, in a social environment where 
everyone has the right to move freely, has the 
right to freedom of speech, the right to form so-
cieties. Human demands for an adequate stand-
ard of living follow from the essence of life and 
thus create the basic values of protecting life 
when it is in danger (Blahož, 1998, p.875). The 
component of the right to personal inviolabili-
ty as the right to one’s own actions includes the 
right of a person to independently decide on 
the integrity of his / her body during life or af-
ter death and on contact with the environment 
(Punda, 2004, p.39).

On the one hand, the right to life requires 
the state to fight against criminal encroach-
ments, terrorist acts in which people die, and 
on the other hand, the state establishes possible 
cases of lawful deprivation of life. At the same 
time, the right to life as the highest value for any 
person is subject, in any case, to the primary 
protection of the state (Fedorova, 2009, p.48).

«The right to life is the first fundamental 
natural human right, without which all other 
rights remain meaningless, because the dead 
do not need any rights,» - said Professor M.I. 
Matuzov (Matuzov, 1998, p.198). Considering 
this question, it should be noted that depending 
on the field of application, the category of «life» 
has a complex structure and is endowed with 
diverse meanings. For example, from the point 
of view of philosophy, «life» is understood as a 
way of being endowed with the inner activity 
of beings, or the integrity of the reality of being, 
understood intuitively. The natural understand-
ing of life encompasses the way systems exist, 
which involves metabolism, irritability, the abil-
ity to self-regulate, reproduce, and adapt to en-
vironmental conditions. From the point of view 
of biology, there is also no single approach to 
defining the concept of life. There are two main 
areas. Representatives of the first believe that 
the main in the interpretation of the essence of 
life is the substrate (protein or DNA molecules), 
which is the carrier of the basic properties of 
living things. Proponents of the other direction 
are convinced that life should be considered 
in terms of its basic properties (metabolism, 

self-reproduction, etc.) (Karako, 1998, p.241). 
Medicine with the concept of «life» covers one 
of the highest forms of motion and organization 
of matter, which is formed on the basis of the 
progressive development of carbon compounds, 
organic substances and supramolecular systems 
formed on their basis (Oparim, 1978, p.253). Hu-
man life is the unity of three spheres of human 
existence: physiological life as the functioning 
of the human body; social life as a set of social 
relations into which a person enters; inner life, 
the inner world of man (Zajceva, 2008, p.11). 
The concept of «life» notes Kalchenko NV in the 
broadest sense of the word, includes all social 
relations that allow a person not only to exist as 
a biological person, but also to socialize, feeling 
part of society in the process of life (Kalchenko, 
1995, p. 27).

Selikhova O.G. believes that human life 
begins with fetal development, and from birth 
we should talk about social life. Being in the 
mother’s womb in the state of the embryo, she 
(man) is physically independent, because it is 
not part of the body of its carrier and is capable 
of self-development, because the life processes 
that take place in it act as an internal driver of 
its development. The mother’s body is only an 
ideal environment for the development of the 
embryo, which provides it with nourishment 
and protection. With birth there is a second 
stage of biological existence of the person, and 
is more exact, a stage of stay of an organism in 
a social environment (Selikhova, 2002, p.13-14).

Defining the concept of «life», Rubanova 
N.A. assumes the need to protect life by a posi-
tive law from conception to the moment of irre-
versible brain death (Rubanova, 2006).

J.P. Kuzmenko that «the concepts of» right 
to life «and» life «are not identical» (Kuzmenko, 
2017, p.16). So, V.V. Kozhan notes: “The right to 
life must be viewed through the prism of the 
concept of ‘life’, but not identified. After all, life 
is a biological category, law is a social category” 
(Kozhan, 2016, p.127). In this context, as noted, 
A.M. Kolodiy and A.Yu. Oliynyk defines human 
life as «his bio-social state of existence in time 
and space» (Kolodiy & Oliynyk, 2008, p.169). 
Thus, the category of «life» is broader and can 
be considered in many aspects - biological, so-
cial, spiritual and religious, etc., while the cate-
gory of «right to life» is only one of those aspects 
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that covers the regulated social relations related 
to the implementation (order), protection and 
defense of the right to life.

Many definitions of «life» are also offered 
to us by religious teachings, the sciences of ge-
netics, psychology, psychiatry, and so on. How-
ever, of all the variety of definitions of life, we 
are mostly interested in what would be suitable 
for law enforcement, ie the definition of life as a 
non-property good. In our opinion, scientists are 
close to the truth, who claim that life is inher-
ently a complex concept and includes two main 
aspects: the biological existence of man and his 
social development as an intelligent being in 
time and space. Therefore, the concept of «life» 
scientists understand the natural (biological and 
mental) existence and social functioning of the 
human body as a whole.

So, L.O. Krasavchikova found that in biolog-
ical terms, «life» - is the physiological existence 
of man or animal, and «vital activity» - a set of 
vital supports that make up the body (Krasav-
chikova, 1983, p.14). However, despite the im-
portance of this definition, it must be agreed 
that life is only a non-property good, ie the ob-
ject of civil relations. In order for this good to 
become legally significant and protected, it must 
be legally enshrined as the object of the relevant 
right to life, which is the content of these legal 
relations with a certain range of powers of its 
owner (Stefanchuk, 2004, p.44). The right to life 
cannot be considered only as a right to biologi-
cal existence, because cloning, transplantation, 
genetic experiments are problems that also con-
cern the issue of the right to life, so it is neces-
sary to understand this concept more broadly. 
N.V. Kalchenko notes that the right to life is a 
natural, inalienable possibility of protecting 
the inviolability of life and freedom of dispos-
al, guaranteed by domestic law and legal inter-
national acts (Kalchenko, 2004, p.75). A similar 
position is held by G.B. Romanovsky, who notes 
that the right to life is a fundamental human 
right enshrined in both major international hu-
man rights instruments and national constitu-
tions (Romanovsky, 2006, p. 79). 

O.G. Rogova points out that the human 
right to life is the freedom of man to directly re-
alize the opportunities he has as a result of his 
belonging to the species Homo sapience, and to 
meet the necessary essential biological, social, 

spiritual, economic and other needs inseparable 
from man himself. are objectively determined 
by the achieved level of human development 
and must be universal (Rogova, 2006, p. 13).

The human right to life is an inalienable 
right of an individual, which ensures his natural 
existence and is protected by international and 
national legal acts (Sloma, 2012, p.78). It belongs 
to all citizens, regardless of belonging to the cit-
izenship of Ukraine from the moment of birth 
and regardless of the right and legal capacity.

Under the human right to life is understood 
the total subjective right, which implies provid-
ed for the individual by the rules of objective 
law measure of possible behavior to use life as a 
social good in order to maintain their biological 
existence and self-development of the individu-
al by his own factual and legal actions, including 
requirements to other subjects of law, except the 
state, and also the absolute obligation provided 
by the state and society concerning preserva-
tion, protection and maintenance of a worthy 
life (Kuzmenko, 2014, p.30).

In Ukraine, the right to life is also enshrined 
in the Central Committee, which placed man at 
the center of any legal system, defining human 
life as self-worth. Article 281 of the CCU fixes 
among the first personal non-property rights 
the right to life. Such a legal characteristic pre-
supposes, firstly, the realization and real pro-
vision of human rights as an individual in the 
conditions of normal life, and not only in viola-
tion of these values. Secondly, in order to give 
stability to public relations and to fulfill their 
main purpose, new methods and means of legal 
influence are needed. These factors determine 
the relevance and significance of the issues un-
der consideration, and necessitate its compre-
hensive analysis.

However, having identified a number of 
higher social benefits, the legislator bypassed 
the issue of their differentiation. In our opin-
ion, it would still be appropriate to recognize at 
the legislative level that among all the existing 
non-material goods available, human life is the 
fundamental component that is at the top of all 
social priorities, and human life should occupy a 
decisive position among other social values. Af-
ter all, if a person loses his life, all other benefits 
and corresponding rights that arise in relation 
to them, lose their meaning.
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Despite the role and place that the legislator 
assigns to human life, another omission, in our 
opinion, is that there is no official interpretation 
of life as a personal intangible asset that would 
promote a common understanding and applica-
tion of the rules of law governing or protecting 
legal relations, related to it.

The Civil Code of Ukraine assumes that the 
right to life should be considered as a broader, 
broader category, which necessitates a revision 
of a number of legal concepts and requires the 
development of new approaches to legal regula-
tion in this area at the present stage.

Human life is a physical, mental, spiritual 
and biosocial state of human existence that aris-
es from conception and continues to exist until 
the biological death of a person recognized by 
the competent health authorities. However, 
the right to life arises from birth (Buletsa, 2006, 
p.35).

It should be noted that, the Human Rights 
Act 1998 sets out the fundamental rights and 
freedoms that everyone in the UK is entitled to. 
It incorporates the rights set out in the Europe-
an Convention on Human Rights (ECHR) into do-
mestic British law. The Human Rights Act came 
into force in the UK in October 2000. Everyone’s 
right to life shall be protected by law. This right 
is one of the most important of the Convention 
since without the right to life it is impossible 
to enjoy the other rights. Noone shall be con-
demned to death penalty or executed. The aboli-
tion of death penalty is consecrated by Article 1 
of Protocol No. 6.

The right to life is regulated in article 2 
from the Convention, according to which „The 
right to life of any person is protected by law. 
Death cannot be caused with intention, except 
the death penalty given by the court of law when 
the crime in sanctioned with this penalty by 
law”. Analyzing in detail the cases where there 
is no violation of the right to life, in the line 2 of 
the same article, the Convention provides that 
„death is not considered to be caused by the vio-
lation of this article in case it results from force 
proven to be absolutely necessary: a) in order to 
ensure the protection of any person against ille-
gal violence (self-defence); b) in order to make 
a legal arrest or to prevent the escape of a per-
son lawfully detained; c) in order to suppress, 
according to the law, a riot or an insurrection” 

(Coman, Maftei & Negruț, 2012, p.241). Accord-
ing to this regulation, it results that the right to 
life is “intangible”. By adopting the Protocol 6 
of the European Convention of Human Rights, 
the European Council gave a special attention 
to death penalty, stating the rule according to 
which “nobody can be convicted to such a pen-
alty, nor executes”, excepting the cases when, at 
national level is provided the death penalty for 
exceptional situations (crimes of war or of im-
minent danger of war). The Protocol 13 of the 
same convention, signed at 3 May 2002, solves 
this problem in a radical way by determining 
the member states of the Europe Council to elim-
inate the death penalty in any circumstances, 
eliminating any derogation from this rule. The 
jurisprudence of the European Court of Human 
Rights was a fundamental element in the re-
search of the content regarding the right to life, 
confronting with cases where there was asked 
to identify the limits of the right to life in cases 
of euthanasia, and regarding the right to life of 
the fetus. In the jurisprudence of the Court there 
are various cases regarding the protection of the 
right to life including cases regarding euthana-
sia, the right to life of the fetus, and situations 
where there was asked for the conviction of the 
states for breaking the right to life by the lack 
of investigations in cases of missing or suspect 
death (Selejan-Guţan & Rusu, 2006, p. 136). 

Fo  r example, in Hungary, Slovakia and the 
Czech Republic, the right to life arises from the 
moment of conception, provided that the child 
is born alive, and is also a basic personal inal-
ienable right. In addition, everyone’s life is good 
not only for them. It is one of the highest social 
values for Ukrainian society, as emphasized in 
Article 3 of the Constitution of Ukraine, and for 
the world, as follows from a number of interna-
tional conventions, and society’s attitude to the 
life of each individual is the best indicator of its 
cultural and spiritual development.

Thus, in most European countries, the un-
born child has the right to life. In Ukraine - just 
born. This means that an 8-month-old fetus that 
has all the characteristics of a human, but does 
not have the right to life.

4.  Protection of the right to life
Everyone’s right to life is defined as an inal-

ienable right and universally recognized by the 
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international community. This means that such 
a right cannot be separated from the holder ei-
ther voluntarily, compulsorily, permanently or 
temporarily. An individual cannot be deprived 
of the right to life. However, this wording in Ar-
ticle 281 of the Civil Code of Ukraine does not 
quite correspond to the provisions of the Con-
stitution of Ukraine, which declares that no one 
can be arbitrarily deprived of life (Article 27 of 
the Constitution of Ukraine). At the same time, 
the state cannot guarantee that all people will 
live forever, because it depends on the state 
of health and on the person himself (suicide) 
(Rabinovich & Havronyuk, 2004, p.260). It also 
means that no one can be deprived of life with-
out a proper legal basis. But the death penalty is 
not the only legal way to restrict the right to life 
of individuals. Such methods, for example, can 
also include the necessary defense (Article 1169 
of the Civil Code of Ukraine). In this regard, the 
constitutional provision on the prohibition of 
arbitrary deprivation of life seems more precise 
(Stefanchuk, 2003, p.89).

According to Article 2 of the EC (European 
Convention on Human Rights), deprivation of life 
is not considered a violation of the right to life, 
when it is a consequence of the inevitable need 
to use force: a) to protect anyone from unlawful 
violence; b) in the event of a lawful arrest or in 
the prevention of the escape of a person lawfully 
in custody; c) during acts committed lawfully in 
order to suppress a riot or insurrection.

The limits of the realization of the human 
right to life are also established by giving a per-
son the right to protection of his own life from 
unlawful encroachments through the use of 
opportunities provided by the institutions of 
extreme necessity and necessary defense. The 
Constitution of Ukraine stipulates that no one 
shall be subjected to torture or to cruel, inhu-
man or degrading treatment or punishment. To 
ensure the correct and uniform application of 
the law in cases of crimes against life and health, 
a resolution of the Plenum of the Supreme Court 
of Ukraine was adopted, which provides in de-
tail the conditions for liability for crimes against 
life and health. This provision is confirmed by 
the Hungarian directive on the protection of life 
and health, which emphasizes that encroach-
ment on human life is the most serious crime, 
ie encroachment on human life is prohibited by 

law. As already mentioned, the right to life is an 
inalienable human right, ie neither the state nor 
society can violate this right, and its protection 
is the duty of the state. Violation of these rights 
causes an individual to a state where he can, 
without sparing his life, challenge society and 
the state, defending their inalienable rights and 
freedoms (Danilov, 2002, p.62).

What concerns the US and the UK both al-
ready having implemented individual human 
rights sanctions, the EU is about to enact its own 
human rights sanctions regime: The European 
Commission and the EU High Representative 
for Foreign Affairs, Josep Borrell, have recent-
ly presented a proposal for the introduction of 
EU human rights sanctions. This follows an an-
nouncement by the President of the European 
Commission, Ursula von der Leyen, in her Sep-
tember 2020 State of the Union Address on the 
Commission’s attention to bring forward such 
EU human rights sanctions framework.

The EU’s move towards human rights 
sanctions comes after the UK adopted a simi-
lar sanctions regime this summer and increas-
ing pressure by different stakeholders on the 
implementation of EU human rights sanctions. 
The idea for a global human rights sanctions 
programme originates form the US Magnitsky 
Act which was adopted in response to the kill-
ing of Russian whistleblower Sergei Magnitsky 
in 2009.

The global regime of EU sanctions for hu-
man rights violations - namely the name of the 
European version of the American «Magnitsky 
Act», will not be tied to specific names or coun-
tries, but will impose sanctions on individu-
als and institutions involved in serious human 
rights violations all over the world. It must be 
adopted unanimously 7.12.2020. Sanctions can 
be applied to both state and non-state actors, 
people and organizations. Therefore, the range 
of individuals and legal entities that will be 
able to fall under the new restrictive measures 
is very wide. Sanctions can be applied for hu-
man rights violations where they would not be 
committed in the world. While the draft is not 
available for the public yet, it is expected to in-
clude the imposition of asset freezes and travel 
bans on individuals / entities responsible for se-
rious human rights violations, including geno-
cide, torture, crimes against humanity, slavery, 
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human trafficking, extrajudicial killings, sexual 
violence. Other than with the current economic 
/ cyber / chemical weapons sanctions, the pro-
posal would provide the European Commission 
with oversight functions on the implementation 
of travel bans. The set of sanctions instruments 
is normal: it is a ban on travel to the European 
Union and the freezing of financial assets (Sanc-
tions And Human Rights, 2020).

Gabriel Toggenburg said that there are at 
least three reasons why it is important the EU 
Charter protects the right to life (Toggenburg, 
2020): Firstly, the scope of EU legislation is ex-
panding. Back in 2000 when the Charter was 
proclaimed, questions of ‘life and death’ were 
beyond the EU’s scope. This has changed as the 
European Arrest Warrant or the fight against 
terrorism show. Or take the example of FRON-
TEX and the protection of the EU’s external bor-
der, not to mention the Common Foreign and Se-
curity Policy of the EU and possible EU military 
missions in third countries: all contexts where 
the EU could run the risk of violating the right to 
life. Secondly, the right to life goes beyond dras-
tic scenarios. It is present and relevant also in 
more daily contexts. The right to life might for 
instance pop up in the context of public health 
and the question of what sort of claims can be 
made in advertisements for medicinal products. 
Or even in the context of environment given 
that the EU rules on, for instance, air quality can 
be seen as putting „in concrete terms the Union’s 
obligations to provide protection following from 
the fundamental right to life“. Thirdly, the EU 
has been propagating the abolition of the death 
penalty vis-à-vis third countries for many years 
and continues to do so. In fact, the global trend is 
positive. 142 countries, representing three quar-
ters of the UN member states, have stopped us-
ing the death penalty. In 2018, executions were 
carried out in 20 countries, “representing a his-
toric low of 10% of the countries of the world”. 
Committing internally to the prohibition of the 
death penalty increases the EU’s legitimacy 
when fighting the death penalty externally. 

This does not provide for the additional 
right to die to be conferred, unlike the Universal 
Declaration of Human Rights, the ICCPR or the 
Bill of Rights Act because it explicitly states the 
situations that do not contravene the order that 
“No one shall be deprived of his life intentional-

ly”. That the right to life implies a right to choose 
to not continue living may still be inferred how-
ever, as was argued in Pretty v United Kingdom: 
“…the Article recognises that it is for the indi-
vidual to choose whether or not to live and so 
protects the individual’s right to self-determina-
tion in relation to issues of life and death. Thus a 
person may refuse lifesaving or life-prolonging 
medical treatment, and may lawfully choose to 
commit suicide. The Article acknowledges that 
right of the individual. While most people want 
to live, some want to die, and the Article protects 
both rights. The right to die is not the antithesis 
of the right to life but the corollary of it, and the 
State has a positive obligation to protect both.”6 
This argument was rejected by the European 
Court of Human Rights, concluding that the 
right to life is unconcerned with what a person 
chooses to do with their life: “Article 2 cannot, 
without a distortion of language, be interpreted 
as conferring the diametrically opposite right, 
namely a right to die; nor can it create a right 
to self-determination in the sense of conferring 
on an individual the entitlement to choose death 
rather than life.” Arguing that the right to life 
also grants a right to death may be unfounded, 
but there is compelling reason to support an ad-
ditional right to choose whether to live or die. 
It seems that the right to life is not inconsistent 
with a right to die, but is not sufficient to protect 
assisted suicide alone (Holford, 2012, p.25). 

The Court has held that no right to die, 
whether at the hands of a third person or with 
the assistance of a public authority, can be de-
rived from Article 2 of the Convention. It under-
lined that the consistent emphasis in all the cases 
before it has been the obligation of the State to 
protect life (Pretty v. the United Kingdom, § 39).

In the case of Vo v. France, where the ap-
plicant had to undergo a therapeutic abortion 
as a result of medical negligence, the Court 
considered it unnecessary to examine whether 
the abrupt end to the applicant’s pregnancy fell 
within the scope of Article 2, seeing that, even as-
suming that that provision was applicable, there 
was no failure on the part of the respondent 
State to comply with the requirements relating 
to the preservation of life in the public-health 
sphere (§ 85; see also for a similar approach 
Mehmet Şentürk and Bekir Şentürk v. Turkey, § 
109) (Guide, 2020, p.17).
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The problem of protection of the right to 
life in Ukraine remains relevant, and therefore 
there is a European mechanism for the protec-
tion of such a right, which provides an oppor-
tunity for a person whose right has been violat-
ed to obtain fair satisfaction. In order to obtain 
justice from the European Court, it is proposed 
to understand with arguments: whether the fact 
of violation of the right to life was true, wheth-
er the restriction of the right met the three-part 
test, whether the state took measures to prevent 
or eliminate the violation and whether there are 
real grounds , evidence, etc.) to bring the state to 
justice (Shevchenko, 2018, p.306).

The protection of the right to life occurs 
under any circumstances, to any person, regard-
less of race, nationality, religion, sexual orienta-
tion in any way, provided that no harm is done 
to other living beings, regardless of place of resi-
dence, status, sanctions for violation the right to 
life applies under all conditions.

The right to life today is not an inalienable 
human right, because in the context of   Covid 19 
pandemic there is a constant restriction and vio-
lation of the right to human life, the right to un-
confined movement. A person is deprived of the 
right to personal, physical development due to the 
lockdown introduced by most of the states. The 
current situation in the world leads to the conclu-
sion that the violation of the right to life occurs 
for unexpected reasons, for all people with no-ex-
pection in omnipresent places. States are unable 
to protect people from the coronavirus that is 
spreading around the world and thus violate hu-
man rights to life by restricting a person’s ability 
to move, make new contacts, generate business 
income, and communicate with each other. 

5. Conclusions
The constitutions of the world provide for 

the right to life, happiness, and well-being, and 
respect for these rights must be instilled in chil-
dren from an early age. Despite the role and 
place that the legislator assigns to human life, 
another omission is that there is no official in-
terpretation of life as a personal intangible asset 
that would promote a common understanding 
and application of the rules of law governing or 
protecting legal relations related to with him.

What states need to do is to develop a clear, 
adaptive mechanism of actions, in order to pro-

tect the citizens without violating their right 
to life. This mechanism needs to be constantly 
revised and improved according to the newest 
scientifically proven data. Also, this can include 
pre-pandemic preparations of the medical care 
system on a larger scale, on smaller - access to 
free testing with quick results on a daily basis.

The protection of the right to life occurs un-
der any circumstances, to any person, regardless 
of race, nationality, religion, in any way, provid-
ed that no harm is done to other living beings, 
regardless of place of residence, status, ie sanc-
tions for violation the right to life applies under 
all conditions. The opportunity to freely exercise 
the right to life needs to remain protected. 
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Section 1. Current issues of constitutional and legal status of human and citizen

Резюме
Мета цієї статті – вивчити поняття життя та конституційне право на життя, визначити їх сут-

ність, взаємозв’язок цих понять, розкрити їх особливості, а також досвід Європейського суду з прав людини 

щодо їх захисту.

В контексті розкриття предмета дослідження для досягнення мети наукового дослідження та забезпе-

чення повноти, об’єктивності, надійності та переконливості результатів автор використав комплекс загаль-

них та спеціальних методів, характерних для юридичної науки. Зокрема, за допомогою історичного методу було 

вивчено походження та довгий історичний шлях розвитку цих прав людини. За допомогою системно-струк-

турного методу сформульовано загальну структуру дослідження, а діалектичного - проаналізовано положення 

законодавства та судової практики щодо особливостей права на життя. За допомогою порівняльно-право-

вого методу було проаналізовано законодавство зарубіжних країн, що дало можливість використовувати їх 

позитивний досвід з точки зору захисту права на життя людини.

У цій статті розкриваються наукові підходи дослідників щодо визначення сутності життя, права на 

життя, смерті, виявлення їх особливостей та розмежування між ними. У статті проаналізовано способи за-

хисту права на життя. Значна частина роботи присвячена аналізу правозастосовчої практики Європейського 

суду з прав людини як загалом, так і доцільності існування певних критеріїв обмеження права на життя.

На підставі дослідження зроблено висновок, що життя та право на життя є подібними поняттями. 

Стверджується, що обмеження права на життя через пандемію можливі у разі підтвердження захворювання. 

У всіх інших випадках держава повинна забезпечити вільний доступ до тестування на коронавірус, у разі нега-

тивного тесту можливість вільно реалізувати право на життя. Відзначається, що значна кількість зарубіж-

них країн передбачає право на життя в конституціях, але є країни, де право на щастя чи фізичне благополуччя 

розвивається. Загальновідомо, що кожен має право на щастя, яке у кожного різне, тому створення механізму 

забезпечення та дотримання права на життя лежить на державі та людині.

Ключові слова: життя, право на життя, людина, Конституція, Європейський суд, захист.
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Abstract
The purpose  of  the  article  is  theoretical-legal  research  of  the  constitutional  right  to  

entrepreneurial activity in order to clarify its essence, subject and object composition, to 
identify the peculiarities of implementation and guarantees of this right.

Methods. To achieve the research goal, dialectical, formal-legal, comparative-legal, sys-
tem-structural, logical-semantic and other methods of scientific cognition have been used.

Results. The essence and content of the constitutional right to entrepreneurial activity 
have been analysed. The content of this right is defined as the totality of an entrepreneur’s 
powers that are necessary for his/her achieving a specific goal – certain economic and so-
cial results and obtaining profit.

The subject composition of the constitutional right to entrepreneurial activity has been 
examined. The shortcomings of establishing this right in Section II  of the Constitution of 
Ukraine have been identified. The expediency of further development of the constitutional 
provision on subjects of the right to entrepreneurial activity in the framework of the Com-
mercial Code of Ukraine has been emphasized.

The concept and attributes of entrepreneurship as an object of the right to entrepre-
neurial activity have been elucidated.

New ways of developing the institution of entrepreneurship and means of effectively 
ensuring the exercise of the constitutional right to entrepreneurial activity have been pro-
posed.

The role of guarantees of the constitutional right to entrepreneurial activity has been 
studied to ensure its effective enforcement.

Conclusion. The introduction of amendments to the Constitution of Ukraine regarding 
the right to entrepreneurial activity is proved to be unreasonable. In order to ensure the 
stability of the legal status of an entrepreneur, instead of updating the constitutional regu-
lations, it has been proposed to improve practical guarantees, methods and mechanisms of 
implementing the right to entrepreneurial activity within the framework of the Commer-
cial Code of Ukraine.

The significance of the Constitutional Court of Ukraine has been substantiated for en-
suring the understanding of the content and peculiarities of the implementation of the con-
stitutional right to entrepreneurial activity and further development of legislative regula-
tion in accordance with the constitutional principles.

The main factors that hinder the development of entrepreneurship in Ukraine in the 
current conditions have been singled out as follows:

- the infringement by state and local authorities of the guarantees of the constitutional 
right to entrepreneurial activity enshrined in the Constitution of Ukraine and legislation;

- excessive administrative pressure on business entities;

Admin
DOI https://doi.org/10.24144/2663-5399.2020.3.03 
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- poor economic incentives for the effective development of the entrepreneurial insti-
tution;

- insufficient attention to the issues of preparing for entrepreneurial activities in edu-
cational institutions.

The necessity to conduct further scientific research in the direction of minimizing the 
harmful impact of these factors on the development of entrepreneurship in Ukraine has 
been substantiated.

Key words: Constitution of Ukraine, entrepreneur, entrepreneurship, legal form of 
organization, Constitutional Court of Ukraine, Commercial Code of Ukraine.

1. Introduction
Problem statement. Among the rights of in-

dividuals defined by the Constitution of Ukraine, 
the right to entrepreneurial activity has a spe-
cial place since entrepreneurship is the funda-
mental basis and driving force of the economy, 
as well as one of the factors of socio-economic 
progress of society.

However, the absence of a long-term strat-
egy for the economic development in Ukraine 
impels the “turbo mode” of law-making, and in 
its turn increases the economic and legal uncer-
tainty for business.

To become a nation of entrepreneurs, 
Ukrainians need to change two things: their 
attitude to the Constitution of Ukraine and to 
entrepreneurship. The Ukrainian Constitution 
should be perceived as a dynamic system of val-
ues, principles and norms having supreme legal 
force and due to this, citizens can change the de-
velopment of any public or private institution, 
including entrepreneurship in the right direc-
tion (Kampo, 2020).

Under these conditions, the understanding 
of the constitutional human right to entrepre-
neurial activity acquires relevance. 

Degree of problem development. To a great-
er or lesser extent, the issues of the constitution-
al human right to entrepreneurial activity have 
been studied by many representatives of legal 
science, including O. V. Bezukh, Yu. M. Bysaha, 
O. V. Bihnyak, D. V. Zadykhaylo, V. M. Kampo, L. 
O. Nikitenko, S. V. Riznyk, M. V. Savchyn, Yu. M. 
Todyka, N. H. Shuklina etc.

The available research findings of the men-
tioned and other scholars will form an impor-
tant basis for our research. Herewith, it should 
be noted that the previously published works do 

not always take into account the latest changes 
in legislation as well as new realities of social 
and economic development of the state. The 
issues of the constitutional right to entrepre-
neurial activity in the works of the aforemen-
tioned researchers were considered mainly in 
a fragmented manner. Theoretical elaborations 
on the issues of defining the essence of the con-
stitutional right to entrepreneurial activity, its 
content, subjective and objective composition, 
implementation remain insufficient, which sig-
nificantly affects the efficiency of its use in prac-
tice. In this regard, the scientific analysis of the 
constitutional right to entrepreneurial activity 
receives particular attention.

According to Article 42 of the Constitution 
of Ukraine, everyone shall have the right to en-
trepreneurial activity that is not prohibited by 
law (The Constitution of Ukraine, 1996).

The establishment of the right of a person 
and a citizen to entrepreneurial activity (in par-
ticular private entrepreneurial activity) in the 
Constitution of Ukraine of 1996 has historical in-
stitutional significance for the Ukrainian legisla-
tion and public life, despite the fact that the right 
to entrepreneurial activity has long acquired a 
mandatory element of the block of economic 
rights and freedoms of a person in the world 
experience of constitutional law-making and in-
ternational legal practice of establishing human 
rights standards (Tatsii at al.  2011, p. 308).

The right to entrepreneurial activity be-
longs to a group of economic rights in the Fun-
damental Law of Ukraine, including the right to 
utilise the natural objects of the people’s right of 
property (Art. 13), the right to private property 
(Art. 42). In the group of economic rights and 
freedoms, the right to entrepreneurial activity 
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occupies an independent position and as part of 
this system has its own characteristics, subject 
and object composition.

Establishing the right to entrepreneurial 
activity in the Fundamental Law of Ukraine, the 
legislator does not provide its definition. There 
is no legal definition in other normative and le-
gal acts. The legislator’s approach is inconsistent 
with the principle of legal certainty as a constit-
uent principle of the rule of law guaranteed by 
Part 1 Article 8 of the Constitution of Ukraine.

The scholars’ opinions differ regarding the 
necessity to clarify the constitutional and legal 
norm concerning the right to entrepreneurial 
activity and other norms of the Constitution of 
Ukraine. Some researchers emphasize the need 
to disclose the concept and content of the right 
to entrepreneurial activity in the Fundamental 
Law, while others consider it unreasonable to 
constantly review constitutional provisions.

In this regard, V. Kampo rightly notes that 
Ukrainian politicians and scholars, due to the 
traditional formal-dogmatic understanding of 
the Constitution of Ukraine, are often eager to 
constantly change it instead of ensuring the 
formation of new precedents and practices 
based on it (through the Constitutional Court of 
Ukraine, the ordinary courts). Due to the dom-
ination of this type of legal understanding, the 
role of the Fundamental Law of the state is actu-
ally reduced to an ordinary legislative act which 
has lost its constitutional functions (Kampo, 
2020).

Legal literature considers the right to en-
trepreneurial activity as a basic economic right 
and a legitimate form of freedom in economic 
relations (Ishchuk, 2014, с. 35).

С. V. Reznik defines the constitutional right 
to entrepreneurial activity as the right of a per-
son and a citizen approved by the Constitution 
of Ukraine to direct or indirect, independent, 
initiative, systematic, own-risk activities aimed 
at achieving economic and social results and 
generating profit (Riznyk, 2008, p. 5-6). The dis-
advantage of the above-mentioned definition is 
the limitation of the subject composition of the 
constitutional law under consideration, since 
a significant number of business entities – eco-
nomic organizations – are left without attention.

A more successful definition is suggested 
by O.V. Bihnyak. The scholar defines the right to 

entrepreneurial activity as the right to pursue 
independent, initiative, innovative, professional 
and systematic activity with the aim of achiev-
ing economic and social results and generating 
profit under conditions of risk, observing the 
rights and legitimate interests of other individu-
als, and the responsibility for the results of such 
activity of its subjects (Bihnyak, 2007, p. 3).

The content of the mentioned right is not 
disclosed in Article 42 and other constitutional 
and legal norms as well. It seems reasonable to 
disclose the content of the constitutional right to 
entrepreneurial activity through its constituent 
elements, the unity and interrelation of which 
manifest the analyzed right.

The content of the constitutional right to 
entrepreneurial activity may be defined as a 
complex of entrepreneurial authorities that are 
necessary for an entrepreneur to achieve a cer-
tain goal – certain economic and social results 
and obtaining profit.

The right to entrepreneurial activity is 
characterized by the following scope of author-
ities: the right to action, the right to claim, the 
right to utilise. Each of these authorities may be 
disclosed based on the analysis of the current 
legislation.

The right to action includes an entrepre-
neur’s ability to: independently produce and 
sell products, perform work or provide services; 
choose types of entrepreneurial activity, sup-
pliers and consumers of products; freely hire 
employees to perform external economic activ-
ity independently; set prices for manufactured 
products, performed work and provided servic-
es in accordance with the law.

The right to claim extends to the entrepre-
neur’s ability to claim: compensation for losses 
incurred by him/her as a result of violation of 
his/her property rights by citizens or legal enti-
ties, state authorities or local self-government 
bodies; commission by authorized bodies of ac-
tions stipulated by law (for example, state reg-
istration, issuance of a license); abstain from 
commission by authorized bodies of actions 
prohibited by law (for example, inducement by 
state bodies to boycott or discriminate against 
an entrepreneur, dissemination of misleading 
information, etc.).

The right to utilise includes the possibility 
for the entrepreneur to use material, technical, 
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financial, labour, information, natural and oth-
er resources for entrepreneurial activity.

2. Subjects of the constitutional right 
to entrepreneurial activity
It is essential from both theoretical and 

practical perspectives to elucidate precisely the 
subject of the constitutional right to entrepre-
neurial activity. The issue of the subject compo-
sition of the holders of the constitutional right 
to entrepreneurial activity has been a focus of 
lengthy scholarly discussions.

Nowadays, the legal basis for the ability of 
each individual to implement an entrepreneur-
ial initiative is a body of normative and legal 
acts regulating various organizational and legal 
forms of entrepreneurial activity (Nikitenko, 
2013, p. 120).

By using the term “each” in the Fundamen-
tal Law, the state grants this right to all individ-
uals, regardless of whether they have Ukrainian 
citizenship.

Herewith, as D.V. Zadykhaylo rightly notes, 
the fixation of the right for entrepreneurial ac-
tivity only in Section II of the Constitution of 
Ukraine “Rights, Freedoms and Duties of a Per-
son and a Citizen” extremely restricts the sphere 
of its regulation, limiting its effect only to sub-
jects – physical entities. Therefore, entrepre-
neurs – legal entities and entrepreneurship as 
an institution of market economic relations are 
virtually excluded from the direct constitutional 
and legal support under this approach. It should 
be added that according to the provisions of 
Article 13 of the Constitution of Ukraine, “the 
State ensures the protection of the rights of all 
subjects of the right of property and economic 
management”, but at the same time the right to 
entrepreneurial activity of some subjects is en-
shrined at the level of constitutional and legal 
regulation, and another category of subjects is 
left to the current legislation, which in itself cre-
ates unequal opportunities for legal protection 
(Tatsii, at al. 2011, p. 313).

Further development of the constitution-
al provision on the subjects of entrepreneurial 
right finds its manifestation in the norms of the 
Economic (hereinafter – the EC of Ukraine) (Eco-
nomic Code of Ukraine, 2003) and the Civil (here-
inafter – the CC of Ukraine) Codes of Ukraine 
(Civil Code of Ukraine, 2003). This approach of 

the legislator is stipulated by the fact that the 
Constitution of Ukraine as the main source of 
the national legal system is also the basis of the 
current legislation; it provides an opportunity 
to regulate certain social relations at the level 
of laws that concretize the provisions enshrined 
in the Fundamental Law of Ukraine (paragraph 
1, subparagraph 3.1, item 3 of the motivational 
part of the Constitutional Court of Ukraine Res-
olution dated 12 February 2002 No. 3-rp / 2002) 
(Constitutional Court of Ukraine, 2002).

 Thus, Article 45 of the Economic Code of 
Ukraine stipulates that entrepreneurship in 
Ukraine shall be conducted in any organization-
al forms, envisaged by the law, at entrepreneur’s 
discretion. The answer to the question concern-
ing the legal form of organization is found in 
the Decree of the State Committee of Ukraine 
for Technical Regulation and Consumer Policy 
dated May 28, 2004 № 97, according to the provi-
sions of which it is defined as a form of econom-
ic (in particular, entrepreneurial) activity with 
the appropriate legal basis, which determines 
the nature of relations between the founders 
(participants), the mode of property liability for 
the obligations of the enterprise (organization), 
the procedure for creation, reorganization, liq-
uidation, management, distribution of received 
income, possible sources of financing of activi-
ty etc (Order on approval of national standards 
of Ukraine, state classifiers of Ukraine, national 
changes to interstate standards, amending the 
Order of the State Committee for Standardiza-
tion of Ukraine dated March 31, 2004 No. 59 and 
the abolition of regulatory document, 2004).

The academic literature offers various ap-
proaches to the definition of legal form of en-
trepreneurship, in particular, this concept is 
considered as a complex of certain attributes 
or legal parameters, a set of legal rules, types of 
relations, a totality of methods for production 
organization. It appears that the most complete 
description of the legal form of management 
can be presented in its consideration as a cer-
tain legal model. Considering the philosophical 
and theoretical-legal provisions concerning the 
model and based on the definition of the le-
gal model as an ideal image reproduced in the 
norms of law, represents a complete system of 
legal features and characteristics of a physical 
object or phenomenon, the legal form of organ-
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ization acts as a legal model. Proceeding from 
this, N. H. Avetisyan suggested defining the legal 
and organizational form of entrepreneurship as 
a legal model of economic activity, the contents 
of which comprise interrelated organizational 
and property elements (Avetysian, 2019, с. 7).

Specific organizational-legal forms of man-
agement in which the entrepreneurial activity 
may be carried out, are disclosed in the provi-
sions of the Economic Code of Ukraine.

The entrepreneur chooses the organization-
al form at his/her discretion. The basic organi-
zational-legal forms of management include: 
enterprises, economic societies, cooperatives, 
associations of enterprises, physical person-en-
trepreneur etc. Enshrining the entrepreneur’s 
right to choose the legal form of organization 
as the general principle, the legislator in some 
cases establishes restrictions associated with the 
need to adopt additional measures to protect the 
interests of participants in the economic activity 
(Bobkova at al., 2008).

3. The object of the constitutional 
right to entrepreneurial activity
 The object of Article 42 of the Constitution 

of Ukraine is entrepreneurial activity. The legal 
definition of “entrepreneurial activity”, or rath-
er its synonym “entrepreneurship” is provided 
in Article 42 of the Economic Code of Ukraine.

 Entrepreneurship, to be understood as a 
separate, initiative, systematic, own-risk eco-
nomic activity, carried out by business entities 
(entrepreneurs) with the purpose of achieving 
economic and social results, and generating 
profit.

The analysis of the presented normative 
definition enables distinguishing normative fea-
tures of entrepreneurial activity.

The first feature of entrepreneurial activity 
is the entrepreneur’s independence, which ac-
companies this activity. An entrepreneur must 
organize his/her entrepreneurial activity inde-
pendently of other individuals.

The legal literature classifies the inde-
pendence of business entities into proprietary 
and economic ones. Proprietary independence 
is the presence of certain property of subjects, 
which forms the economic basis of their activi-
ty (Laptev , 1997, p.19). Economic independence 
entails the ability to make independent deci-

sions in the course of entrepreneurial activity. 
The scope of this independence is also related 
to the form of ownership on the basis of which 
the business entity operates. Thus, private en-
trepreneurs enjoy greater independence in 
comparison with state enterprises (Lyamceva, 
2000, p.62-63). At the same time, independence 
as an underlying feature of entrepreneurial ac-
tivity should not be understood in a simplified 
manner. There is no absolute freedom of man-
ufacturers in the economics. The entrepreneur 
is absolutely free in the sense that there is no 
authority over him/her, which determines what 
he/she should do or produce and to what extent. 
However, he/she is not able to dissociate them-
selves from the tough market conditions and 
impose their own conditions. Therefore, it is 
possible to consider independence only to some 
extent (Kashanina, 1999, p.75).

An inseparable feature of entrepreneurial 
activity is initiative.

In connection with the constitutional en-
shrinement of the right to entrepreneurial ac-
tivity, an individual has a real opportunity to en-
sure a decent life. However, under the market 
economy conditions, the well-being of an entre-
preneur is largely determined by how socially 
active he/she will be, showing initiative in the 
sphere of entrepreneurship.

Entrepreneur’s initiative as a feature of 
entrepreneurship may be characterized as en-
trepreneurial attitude, the ability to undertake 
independent active measures. Only by display-
ing initiative in the process of entrepreneurial 
activity the entrepreneur is able to achieve the 
intended results, ensure competitiveness in the 
market of products, works or services.

A proactive life position, creativity in the 
process of conducting business activities, devel-
opment of skills to generate original and new 
approaches to decision making as a result form 
the entrepreneur’s specific type of entrepre-
neurial thinking.

The next feature of entrepreneurial activity 
is consistency.

Consistency in the legal literature is asso-
ciated with the idea of regularity, repeatability 
of any actions (Popov, 1997, p.5). At the same 
time, when defining consistency as a feature of 
entrepreneurial activity, it is impossible to pro-
ceed only from the time criterion of continuous 
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performance of a certain activity, but also from 
other circumstances (Suchoža, 1998, p.116). 
The prevailing view is that the main feature 
of consistency is a certain maintenance of the 
professional level of this activity, which has the 
character of vocation and is tied to long-term 
ownership of entrepreneurship and compliance 
with certain material and qualification condi-
tions for this type of activity. Therefore, speak-
ing of consistency, it is not necessarily a matter 
of continuous and long-term activity.

Thus, the entrepreneurial activity may be 
exercised seasonally (e.g., sugar production ac-
tivity), at certain events (e.g., fairs, exhibitions, 
sports events) or with certain breaks (e.g., the 
entrepreneur will go for an internship for two 
months and will continue his/her activity upon 
return). However, in any case, entrepreneurial 
activity is not considered to be a non-recurring 
activity, performed in exceptional cases.

The next conceptual feature of entrepre-
neurial activity is risk-taking.

Risk constantly accompanies entrepreneur-
ship and forms a special way of thinking and 
behavior, the psychology of the entrepreneur. 
Entrepreneurial risk is considered in the aca-
demic literature as possible adverse property 
consequences of the enterprise’s activity, not 
caused by any missed opportunities on its part. 
An entrepreneur is responsible for the results of 
entrepreneurial activity by his/her property. But 
not only property. There may be additional loss-
es affecting his/her status on the labor and cap-
ital markets, including competitiveness, profes-
sional reputation, psychological assessment, etc 
(Kashanina, 1999, p.76; Siryi & Farenyk, 2000, 
p.69-76).

 One of the main features is the achieve-
ment of economic and social results and profit 
generation, which are regarded as the purpose 
of conducting entrepreneurial activity. Profit is 
a product of a specific human resource – entre-
preneurial skills. Accordingly, the profit earned 
by an entrepreneur can essentially be regarded 
as a payment for labor in business management. 
This work is not easy and includes, firstly, the 
manifestation of an initiative to unite material 
and human factors for the production of goods 
and services, secondly, the adoption of extraor-
dinary decisions on business management, la-
bor organization, and thirdly, the introduction 

of innovations by producing a new type of prod-
uct or a radical change in the production pro-
cess. All this provides the grounds for regarding 
economic commercial activity as a professional 
activity aimed at generating profit. However, 
profit only for the sake of maximum possible 
profit is the purpose of entrepreneurial activity 
only in conditions of an underdeveloped market. 
Therefore, when considering profit generation 
as the main motive for entrepreneurial activi-
ty, it is necessary to highlight the achievement 
of social effect and certain economic and social 
results as one of its directions. The principle of 
personal economic interest is in close unity with 
the purpose of entrepreneurship – gaining prof-
it. Personal gain is a leading factor in entrepre-
neurship. In the conditions of commodity man-
ufacture the subject of management, pursuing 
his/her own interests, at the same time works 
for the society (Kashanina, 1999, p.75).

  At the same time, it is necessary for Ukrain-
ians to understand entrepreneurial activity as 
the main source of material wealth of the coun-
try, and therefore it should be treated as a pub-
lic value, which deserves respect and support, 
except for cases when this activity is illegal and 
is detrimental to the interests of people and so-
ciety. The state should comprehensively develop 
the entrepreneurial activities of citizens in or-
der to increase the prosperity of the country and 
to ensure their welfare (Kampo, 2020).

In other words, there should be a unity of 
two goals in entrepreneurial activity, whereby 
the first goal is not to generate profit, but rather 
to create a product capable of meeting the eco-
nomic and social needs of society, and only on 
this basis to obtain profit.

The mentioned normative feature of entre-
preneurial activity corresponds with such fea-
ture as a socially responsible character. Taking 
into account the social orientation of the econ-
omy proclaimed in the Constitution of Ukraine 
(Article 13) and the Economic Code of Ukraine, 
entrepreneurial activity is characterized by so-
cial responsibility. Social responsibility is under-
stood as public responsibility, i.e. the expecta-
tion that entrepreneurs should act in the public 
interest and contribute to resolving public and 
social issues (Harahonych & Bysaha, 2005, p. 76).

A feature that is not enshrined in the leg-
islation, but is essential, has recently acquired 
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special significance. It is the professional nature 
of conducting entrepreneurial activity.

The entrepreneur’s professionalism in-
volves: conducting these activities by people 
who have certain qualifications or information 
necessary for the adoption and implementation 
of decisions. At the same time, in one case the 
availability of professional training is consid-
ered as a necessary condition for carrying out 
activities (e.g., medical, banking, audit), oth-
erwise there is no need for a certain entrepre-
neur’s professional level, but he/she must have 
the information necessary for conducting en-
trepreneurial commercial activities; conducting 
commercial activities according to certain rules 
and methods, which are most often stipulated 
in the form of the rules for providing services, 
trade, performance of work or customary busi-
ness practices; compliance of the activity results 
with certain requirements that have a regulato-
ry nature, such as certification and standardiza-
tion of goods, works and services; accountability 
of activity to the state bodies authorized to per-
form socially necessary functions in the inter-
ests of consumers, persons engaged in the pro-
cess of production, entrepreneurs themselves, 
society as a whole; availability of state guaran-
tees of activity (Harahonych, 2007, p. 259).

Summing up the consideration of the fea-
tures of entrepreneurial activity, it should be 
noted that when considering any activity to 
be recognized as an entrepreneurial one, one 
should bear in mind that none of the features 
analyzed above can be absolutized. Only their 
totality allows considering a certain activity as 
an entrepreneurial one.

4. Implementation of the 
constitutional right to entrepreneurial 
activity
 The right to entrepreneurial activity, as 

well as any other right, is exercised through le-
gally significant actions of empowered entities 
– owners of this right, but the choice of meth-
ods and conditions for the exercise of the right 
depends not only on the subject but also on the 
specific content of the right, which is stipulated 
by the state (Nikitenko, 2011, p. 559).

 The legislator’s mission is to guarantee the 
implementation of certain rights and freedoms 
in the Constitution of Ukraine, having enshrined 

them. However, the implementation of the con-
stitutional right to entrepreneurial activity is 
characterized by certain features, which are de-
termined both by the legal nature of entrepre-
neurship and its socio-economic component.

 The implementation of the constitutional 
right to entrepreneurial activity consists in the 
exercise of powers (capabilities) by the author-
ized person, which are covered by the content 
of such right.

At the same time, whereas the implemen-
tation of certain constitutional rights (to life, to 
personal inviolability, to confidentiality of cor-
respondence, etc.), does not require a person’s 
entering any legal relations, the right to entre-
preneurial activity may be implemented only by 
entering into specific legal relations.

 It should also be remembered that the ex-
istence of a constitutional right to entrepreneur-
ial activity does not depend on the exercise or 
non-realization of this right by a person. This 
constitutional right shall not disappear also in 
case of making an entry in the Unified State Reg-
ister on the termination of entrepreneurial ac-
tivity. The preservation of constitutional rights 
and freedoms, including the right to entrepre-
neurial activity, is intended to ensure the stabil-
ity of its legal status.

 The legislator, enshrining the right to en-
trepreneurial activity for each individual in the 
Constitution of Ukraine, also establishes appro-
priate conditions, the so-called obligations with 
the observance of which the said right may be 
exercised.

 For instance, in accordance with Art. 50 of 
the Civil Code of Ukraine, a natural person with 
full legal capability shall have the right to the 
entrepreneurial activity not prohibited by the 
law. The restriction of a natural person’s right to 
the entrepreneurial activity shall be established 
by the Constitution of Ukraine and the law.

In its turn, in accordance with Part 6 of Art. 
128 of the Economic Code of Ukraine, a citizen-en-
trepreneur is obliged: to obtain the license for 
performing certain types of economic activity in 
cases and according to the procedure established 
by the law; to inform state registration authorities 
of a change of address indicated in the registra-
tion documents, subject of activity, other essential 
terms of his/her entrepreneurial activity subject 
to specification in the registration documents; to 



34 Конституційно-правові академічні студії. Випуск 3. 2020

Section 1. Current issues of constitutional and legal status of human and citizen

comply with rights and lawful interests of con-
sumers, secure proper quality of products (works, 
services) manufactured by him/her, observe the 
rules of mandatory product certification estab-
lished by the law; not to allow unfair competition, 
other violations of antimonopoly and competi-
tion legislation; to keep records of the results of 
entrepreneurial activity in compliance with leg-
islative requirements; to provide to tax authori-
ties in timely manner income statements, other 
required documents for charging taxes and other 
obligatory payments; pay taxes and other obliga-
tory payments in keeping with the procedure and 
in sizes established by the law.

In addition to stipulating in the legislation 
the conditions under which the constitutional 
right to entrepreneurial activity is exercised, 
the very individual should be ready for such re-
alization. Unfortunately, it must be stated that 
despite the 24-year period of the constitutional 
enshrinement of the right to entrepreneurial 
activity, the level of citizens’ preparation for the 
professional implementation of entrepreneur-
ship in Ukraine remains extremely low.

In such conditions, in addition to the active 
participation of the entrepreneur’s personality 
in the implementation of the right to entrepre-
neurial activity, it is necessary to have a pur-
poseful state influence on the sphere of entre-
preneurship through the formation of legal and 
economic conditions that provide an opportuni-
ty for such activity.

 Previously, I. M. Plotnikova noted that to 
ensure the effective implementation of the right 
to entrepreneurial activity, it is necessary to 
create a relationship in which the state is not a 
passive observer, indifferent to the actual situa-
tion of citizens who have entered the free mar-
ket and are engaged in entrepreneurship. The 
issue at stake should not be state interference 
in economic processes (since there is a large 
number of claims related to unreasonable ad-
ministrative pressure in entrepreneurship in 
general, and in small businesses in particular), 
but rather state assistance in the development 
of entrepreneurship and market relations, the 
optimal normative regulation of entrepreneurs’ 
rights, their provision and protection (Plotniko-
va, 2002, с. 11).

As practice demonstrates, the modern 
system of formation and planning of entrepre-

neurship development in Ukraine does not meet 
public needs. The matter here is not only the 
need to reduce administrative pressure on en-
trepreneurs, although it is important. This sys-
tem provides very few economic incentives for 
the effective development of the institution of 
entrepreneurship and many administrative and 
bureaucratic levers of influencing it.

Given such difficult conditions, it is neces-
sary to search for new ways to develop the in-
stitution of entrepreneurship, rather than solve 
purely economic problems. One of the least in-
volved areas in its development is education, 
which has significant potential for the forma-
tion of a young entrepreneurial class. The basis 
for the formation of this class exists already in 
secondary schools as well as in higher educa-
tion institutions. As it is well-known, the right to 
engage in entrepreneurial activity is a natural 
human right, which is also enshrined in the leg-
islature and means not only starting a private 
business at one’s own risk, but also includes, in 
particular, the right to public educational ser-
vices on the fundamentals of entrepreneurship, 
as well as access to other human rights, which 
are essential or relevant to entrepreneurship. 
Entrepreneurship and IT technologies should 
be taught to students starting from the first 
grade to the last one in the secondary school. 
Why shouldn’t the Ukrainian secondary school 
attempt to do this? The IT sector could help to 
provide personnel for training students in the 
basics of IT technologies, and the government 
could provide textbooks etc. It will be necessary 
to involve banks, financial and other institu-
tions and organizations in the implementation 
of school entrepreneurship programs. Special 
attention should be paid to the formation of an 
entrepreneurial class in higher education insti-
tutions. In order to bring the entrepreneurial 
spirit to these institutions, the lectures on fun-
damentals of entrepreneurship should be de-
livered at all non-economic specialties without 
exception (Kampo, 2020).

Reducing excessive interference of author-
ities in the entrepreneurs’ activity together with 
active participation of the education system in 
the formation of a young entrepreneurial class 
could give a powerful impetus to the develop-
ment of entrepreneurship and attraction of sig-
nificant strata of the population into this sphere.
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5. Guarantees of the constitutional 
right to entrepreneurial activity

The indications on legal possibilities of a 
human being are necessary in the constitutional 
text not only for informing citizens about the ex-
istence of such rights, but also for granting such 
rights the force of being generally mandatory 
for the state prescriptions, reveals the circle of 
possible requirements of a person to the state as 
to the subject obliged to guarantee their realiza-
tion in life (Afanaseva at al., 2017, p. 125).

Separate guarantees of the constitutional 
right to entrepreneurial activity are stipulated 
in the Constitution of Ukraine, which envisages 
that:

- the legal principles and guarantees of en-
trepreneurship are determined exclusively by 
the laws of Ukraine (p. 8, part 1, Art. 92);

- constitutional human and citizens’ rights 
and freedoms shall not be restricted, except in 
cases envisaged by the Constitution of Ukraine 
(part 1, Art. 64). 

- all people are free and equal in their digni-
ty and rights (Art. 21);

- constitutional rights and freedoms are 
guaranteed and shall not be abolished (part 2, 
Art. 22);

- the content and scope of existing rights 
and freedoms shall not be diminished in the 
adoption of new laws or in the amendment of 
laws that are in force (part 3, Art. 22);

- citizens have equal constitutional rights 
and freedoms and are equal before the law. 
There shall be no privileges or restrictions 
based on race, colour of skin, political, religious 
and other beliefs, sex, ethnic and social origin, 
property status, place of residence, linguistic or 
other characteristics (Art. 24).

An important role in ensuring the imple-
mentation of the right to entrepreneurial activ-
ity is assigned to the legal positions of the Con-
stitutional Court of Ukraine, among which the 
following should be specifically emphasized:

- the constitutional principle of a state gov-
erned by the rule of law stipulates that it must 
refrain from restricting the universally recog-
nized rights and freedoms of a human being and 
a citizen, and also envisages the establishment 
of the rule of law, which must guarantee each in-
dividual the assertion and enforcement of rights 

and freedoms. The constitutional principles of 
equality and fairness require certainty, clarity 
and unambiguity of legal norm, since otherwise 
cannot ensure its uniform application, does not 
exclude unlimited interpretation of law enforce-
ment practice and inevitably leads to arbitrari-
ness (para. 1 p. 5.3, para. 1 and para. 2 p. 5.4 part 
5 of the motivational part of the Constitutional 
Court of Ukraine Resolution dated 22 Septem-
ber 2005 No. 5-rp / 2005) (Constitutional Court of 
Ukraine, 2005);

- the imposition of restrictions on human 
and civil rights and freedoms is permissible only 
if such restriction is commensurate (proportion-
ate) and socially necessary (para. 6 p. 3.3 part 
3 of the motivational part of the Constitutional 
Court of Ukraine Resolution dated October 19, 
2009 № 26-rp / 2009) (Constitutional Court of 
Ukraine, 2009);

- one of the elements of the rule of law is 
the principle of legal certainty, which states 
that restrictions on fundamental human and 
civil rights and the implementation of such re-
strictions in practice are only permissible if the 
predictability of the legal norms established by 
such restrictions is ensured. In other words, the 
restriction of any right should be based on the 
criteria that will allow a person to separate the 
lawful from the unlawful behavior, to foresee 
the legal consequences of his or her behavior 
(para. 3 p. 3.1 part 3 of the motivational part of 
the Constitutional Court of Ukraine Resolution 
dated October 29, 2010 № 17-rp/2010) (Constitu-
tional Court of Ukraine, 2010);

- restrictions on the exercise of constitu-
tional rights and freedoms shall not be arbitrary 
and unfair, they shall be established exclusively 
by the Constitution and laws of Ukraine,  to pur-
sue a legitimate goal, to be conditioned by the 
public need to achieve this goal, proportional 
and justified, in case of limitation of a constitu-
tional right or freedom, a legislator is obliged to 
introduce such legal regulation that shall enable 
the optimal achievement of a legitimate goal 
with minimal interference with the realization 
of that right or freedom and shall not violate 
the essence of such right (para. 3 p. 2.1 part 2 
of the motivational part of the Constitutional 
Court of Ukraine Resolution dated June 1, 2016 
№ 2-rp/2016) (Constitutional Court of Ukraine, 
2016).
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Provisions on guarantees of the constitu-
tional right to entrepreneurial activity are gain-
ing considerable development in the industry 
legislation, first of all in the economic sphere, 
which is rapidly developing nowadays.

Thus, general guarantees of entrepreneurs’ 
rights are defined by Art. 47 of the Economic 
Code of Ukraine, which stipulates that the state 
shall guarantee to all entrepreneurs irrespective 
of their organizational forms of entrepreneuri-
al activity, equal rights and opportunities for 
attraction and use of material and technical, fi-
nancial, labor, informational, natural and other 
resources; the inviolability of property and en-
sure protection of property rights of the entre-
preneur; losses suffered by the entrepreneur in 
the result of violation by individuals or legal en-
tities, state authorities or local governments of 
his/her property rights, shall be reimbursed to 
the entrepreneur pursuant to the present Code 
and other laws etc.

In addition, the Economic Code of Ukraine 
envisages that restrictions to carrying out entre-
preneurial activity, as well as the list of types of 
activities, wherein entrepreneurship is banned 
shall be established by the Constitution of 
Ukraine and the law (p. 4 Art. 12).

The issue of guaranteeing the right to en-
trepreneurial activity in Ukraine is particularly 
acute in connection with the establishment and 
implementation of restrictions as part of pre-
venting the spread of COVID-19.

The establishment and implementation of 
restrictions on fundamental human rights in a 
democratic, social, legal state and civil society 
within the framework of preventing the spread 
of COVID-19 must meet the criteria of legitima-
cy (compliance of the content and procedure of 
restrictive measures with the Constitution and 
laws of Ukraine, international human rights 
standards), feasibility (real antiepidemic goals), 
proportionality (prevalence of the interests of 
national health protection over the rights of 
a particular person) and time limits (enforce-
ment for the minimum required period of time). 
Balancing the interests of national health with 
respect for civil and political human rights re-
quires the establishment of additional effective 
guarantees for their realization in the context of 
the COVID-19 pandemic and the measures intro-
duced to prevent its spread (Zozulia, 2020, p. 16).

6. Conclusions
It appears unreasonable and premature 

to discuss amendments to the Constitution of 
Ukraine regarding the right to entrepreneurial 
activity in the present conditions. In fact, the leg-
islative methods of developing legal support for 
the implementation of the constitutional right to 
entrepreneurial activity in Ukraine have not yet 
exhausted their potential. To ensure the stability 
of the legal status of the entrepreneur instead of 
updating the constitutional regulations should 
improve the practical guarantees, methods and 
mechanisms for the implementation of the right 
to entrepreneurial activity within the Economic 
Code of Ukraine. The recodification of Ukrain-
ian legislation could contribute to the effective 
exercise of entrepreneurial authorities.

An important role in ensuring understand-
ing of the content and peculiarities of imple-
menting the constitutional right to entrepre-
neurial activity and further development of 
legislative regulation in accordance with consti-
tutional principles should be performed by the 
Constitutional Court of Ukraine.

The main factors that hinder the develop-
ment of entrepreneurship in Ukraine in the cur-
rent circumstances are the following:

 - violation by state and local authorities of 
the guarantees of the constitutional right to en-
trepreneurial activity stipulated in the Constitu-
tion of Ukraine and the laws;

- excessive administrative pressure on busi-
ness entities;

- low level of economic incentives for effec-
tive development of the institution of entrepre-
neurship;

- insufficient attention to the issues of train-
ing in educational institutions for engaging in 
entrepreneurial activity.

Further scientific research should be per-
formed in the direction of minimizing the harm-
ful impact of these factors on the development 
of national entrepreneurship.
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Анотація
Мета статті. Теоретико-правове дослідження конституційного права на підприємницьку діяльність для 

з’ясування його сутності, суб’єктного та об’єктного складу, виявлення особливостей реалізації та гарантій 

такого права.

Методи. Для досягнення мети дослідження використані діалектичний, формально-юридичний, порівняль-

но-правовий, системно-структурний, логіко-семантичний та інші методи наукового пізнання.

Результати. Проаналізовано сутність та зміст конституційного права на підприємницьку діяльність. 

Зміст такого права визначено як сукупність правомочностей підприємця, які йому необхідні для досягнення 

визначеної ним мети – певних економічних і соціальних результатів та одержання прибутку.

Досліджено суб’єктний склад конституційного права на підприємницьку діяльність. Виявлені недоліки 

фіксації такого права у розділі ІІ Конституції України. Наголошено на доцільності подальшого розвитку кон-

ституційного положення щодо суб’єктів права на підприємництво у рамках Господарського кодексу України.

З’ясовано поняття та ознаки підприємництва як об’єкта права на підприємницьку діяльність.

Запропоновані нові шляхи розвитку інституту підприємництва та засоби ефективного забезпечення 

реалізації конституційного права на підприємницьку діяльність.
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Досліджено роль гарантій конституційного права на підприємницьку діяльність для забезпечення ефек-

тивної його реалізації.

Висновки. Обґрунтовано недоцільність внесення змін до Конституції України щодо права на підприєм-

ницьку діяльність. Запропоновано для забезпечення стабільності правового статусу підприємця замість онов-

лення конституційної регламентації вдосконалювати практичні гарантії, способи і механізми реалізації права 

на підприємницьку діяльність у рамках Господарського кодексу України. 

Аргументовано важливість Конституційного Суду України для забезпечення розуміння змісту та особли-

востей реалізації конституційного права на підприємницьку діяльність і подальшого розвитку законодавчого 

регулювання відповідно до конституційних принципів.

Виділено головні чинники, які заважають розвитку підприємництва в Україні в сучасних умовах, а саме:

- порушення органами державної влади та місцевого самоврядування гарантій конституційного права на 

підприємницьку діяльність, закладених в Конституції України і законах;

- надмірний адміністративний тиск на суб’єктів господарювання;

- низький рівень економічних стимулів для ефективного розвитку інституту підприємництва;

- недостатня увага до питань підготовки у закладах освіти до зайняття підприємницькою діяльністю.

Обґрунтовано необхідність здійснення подальших наукових досліджень у напрямку мінімізації шкідливого 

впливу зазначених чинників на розвиток підприємництва в Україні.

Ключові слова: Конституція України, підприємець, підприємництво, організаційно правова форма, Кон-

ституційний Суд України, Господарський кодекс України.
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Summary
In the science regarding Constitutional Law, the issue for restriction of intellectual 

property rights provokes lively discussions. When registration of trademarks, there in-
creasingly raises a number of theoretical and practical questions: can the state “destroy” 
the legitimate expectations of the subjects of intellectual property rights by adopting cer-
tain legislative acts in order to fulfill its international obligations? Is the decision to apply 
the provisions of a bilateral agreement to the application for trademark registration, which 
came into force after the subject was filed into trademark application process, considered 
as interference into the peaceful use of property? Does the constitutional and legal mech-
anism for regulating public relations in the field of intellectual property on “expectativa 
jurídica” issue the need to be improved?

The purpose of this article is to identify the conditions under which the applicant who 
has applied for registration of a trademark has the right to claim in respect of which he has 
a “justified expectation” of its implementation, as well as to identify conditions that allow 
national law or there is insufficient evidence in the settled case-law practice of National 
Courts to state that an applicant who has applied for registration of a trademark has a 
“justified expectation” protected by the provisions of the Article 1 of Protocol No. 1 to the 
Convention. Research methods is the general methods of scientific cognitivism as well as 
concerning those used in legal science: methods of analysis and synthesis, formal logic, 
comparative law etc. 

In order to benefit from the protection of Article 1 of Protocol No. 1 to the Convention, 
an applicant who has applied for registration of a trademark must be entitled to claim in 
respect of which he may affirm that he had at least a “justified expectation” for its imple-
mentation. The grounds for concluding that such a “justified expectation” is as follows: 
the availability of grounds for such a requirement within national law and the consistent 
practice of National Courts, which shows that the applicant does have sufficient grounds 
to obtain this very justified expectation. 2. The mentioned reasons allow to affirm about 
the lack of reasonable grounds within national law or in the settled case-law practice of 
National Courts that are to state that an applicant who has applied for registration of a 
trademark has “justified expectation” protected by provisions of the Article 1 of Protocol 
No. 1 to the Convention: 1) the applicant company had a right that is subject to a certain 
condition, which was terminated retroactively due to non-compliance with this condition, 
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namely that it did not violate rights of the third parties; 2) there is a dispute/disputes about 
the registration of a trademark, which being taken into the Court processing in different 
countries; 3) the applicable rule of national law is sufficiently accessible, accurate and pre-
dictable; 4) the criteria for trademark registration are unclear, there are doubts about their 
proper interpretation, as well as the difficulties associated with the need to analyze various 
international instruments. 

Violation of the Article 1 of Protocol 1 is a retrospective interference by the legislator. 
The current legislation of Ukraine in the field of intellectual property on “expectativa jurídi-
ca” issues when filing an application for trademark registration, as well as on state interfer-
ence regarding the “justified expectation” of the applicant companies needs to be improved 
in the light of the case-law practice of the European Court of Human Rights.

Key words: constitutional right to own, use and dispose the results of intellectual and 
creative activity; intellectual property rights; justified expectation; restriction of intellectu-
al property rights; the right of private property; the registration of a trademark; expectativa 
jurídica; international obligation; the constitutional and legal mechanism for regulating 
public relations in the field of intellectual property; the balance of interests.

1. Introduction
Technological development has multiplied 

and diversified some directions for establish-
ment, manufacture and use of еру final produc-
tion result. When registration of trademarks, 
there increasingly raises a number of theoretical 
and practical questions: can the state “destroy” 
the legitimate expectations of the subjects of 
intellectual property rights by adopting certain 
legislative acts in order to fulfill its international 
obligations? Is the decision to apply the provi-
sions of a bilateral agreement to the application 
for trademark registration, which came into 
force after the subject was filed into trademark 
application process, considered as interference 
into the peaceful use of property? Does the con-
stitutional and legal mechanism for regulating 
public relations in the field of intellectual prop-
erty on “expectativa jurídica” issue the need to 
be improved?

In the science regarding Constitutional Law, 
the issue for restriction of intellectual property 
rights provokes lively discussions. These discus-
sions deepened the research of scientists like N. 
Blazhivska and O. Chepis. Thus, N. Blazhivska 
considers restrictions on intellectual property 
rights as an example of the collision of intellectu-
al property rights with the right for information. 
The scholar concludes in her study that “intel-
lectual property rights, being not absolute, may 
be subject to restriction in cases of conflict with 
other subjective rights”, which is considered de-

batable, because such a conflict is not to be con-
dition for restricting intellectual property rights, 
as evidenced by the practice of the European 
Court on Human Rights (Smith Klein and French 
Laboratories Ltd. vs. the Netherlands (№12633 / 
87, October 4, 1990, Anheuser-Bush Inc. v. Por-
tugal, etc.)). She also concludes that “mostly of-
ten, intellectual property rights conflict with the 
right for information is due to their legal nature, 
object and content. At the same time, the restric-
tions on intellectual property rights provided by 
current legislation should be interpreted broad-
ly in cases where it is necessary to ensure the 
balance with the right for information”.

It is clear that the right for intellectual 
property and the right for information are not 
in conflict, because the right for information 
is a structural element of intellectual property 
rights. Accordingly, it should be about the rela-
tionship between these rights and the guaran-
tee of their realization, but neither about the 
existence of conflicts between them, and more-
over nor about the conflict between them as 
the grounds for restricting property rights. O. 
Chepis in his research study considers the bal-
ance of interests of the subjects of intellectual 
property rights through the prism of principles 
on proportionality and justice. The scientist 
concludes that “compliance with the balance of 
interests of intellectual property rights subjects 
is ensured by giving them equal opportunities 
to realize these interests”. It is clear that such 
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opportunities already follow up from the prin-
ciple of equality. At the same time, there are no 
comprehensive scientific studies for conditions, 
under which the applicant who applied for the 
registration of a trademark, which is being the 
right to claim for “justified expectation”, i. e. to 
exercise this very right.

The above-mentioned indicates the rele-
vance of the chosen topic for this scientific ar-
ticle, its theoretical demand and practical con-
ditionality.

The purpose of this article is to identify the 
conditions under which the applicant who has 
applied for registration of a trademark has the 
right to claim in respect of which he has a “justi-
fied expectation” of its implementation, as well 
as to identify conditions that allow national law 
or there is insufficient evidence in the settled 
case-law practice of National Courts to state that 
an applicant who has applied for registration of 
a trademark has a “justified expectation” pro-
tected by the provisions of the Article 1 of Proto-
col No. 1 to the Convention.

2. Provisions of Article 41 of 
the Constitution of Ukraine and 
provisions of Article 1 of the First 
Protocol to the Convention for the 
Protection of Human Rights and 
Fundamental Freedoms of 1950
The Constitution of Ukraine stipulates that 

the state provides protection of the rights of all 
subjects of property rights that are equal before 
the Law (Part 4 of Article 13); everyone has the 
right to own, use and dispose their property, the 
results of their intellectual, creative activities; the 
right of private property is acquired in the man-
ner prescribed by law; no one may be unlawfully 
deprived of property; the right of private proper-
ty is inviolable (Part 1. 2. 4 Article 41).

The Constitutional Court of Ukraine noted 
that the legal essence of Article 13 and Article 41 
of the Constitution of Ukraine is to declare equal 
opportunities for possession, use and disposal of 
property and state guarantees to ensure the pro-
tection of these rights (paragraph 13 of subpara-
graph 3.1 of paragraph 3 of the motivating part 
of the Decision dated 12, February, 2002 № 3-rp 
/ 2002); the legal status of various forms of own-
ership subjects of law is based on common con-
stitutional principles; however, the legal status of 

each of them has features that characterize sub-
ject of property rights as they are; the state en-
sures the protection of the rights for all subjects 
of property both in what is common to them and 
in its features in accordance with the laws that 
apply to them (the third paragraph of subpara-
graph 3.3 of paragraph 3 of the reasoning part of 
the Decision of 10, June, 2003 № 11-rp / 2003).

Provisions of Article 41 of the Constitu-
tion of Ukraine correspond to the relevant pro-
visions of Article 1 of the First Protocol to the 
Convention for the Protection of Human Rights 
and Fundamental Freedoms of 1950 (hereinaf-
ter – the First Protocol), under which every nat-
ural or legal person is entitled to the peaceful 
enjoyment of his possessions; no one shall be 
deprived of his possessions except in the public 
interest and subject to the conditions provided 
for by law and by the general principles of inter-
national law. 

3. Article 1 of Protocol No. 1 to 
the Convention can be applied to 
intellectual property in general and to 
incorporated trademark. But can it be 
applied to the trademark application?

The judges of the European Court of Hu-
man Rights, L. Kaflish and I. Cabral Barretto, 
rightly point out in their personal opinions that 
in order to answer this question, it is necessary 
to decide whether the person presenting the 
trademark for registration being the “proper-
ty” within the meaning of Article 1 Protocol № 
1 to the Convention. In order to benefit from 
the protection of Article 1 of Protocol No. 1 to 
the Convention, the applicant must be entitled 
to a claim in respect of which he may affirm 
that he had at least a “justified expectation” of 
its implementation. This expectation must be 
more concrete than just hope, and it should be 
based on the provision of law or legal act, such 
as the Court decision. “The Decision of the Eu-
ropean Court of Human Rights as for the case 
Kopecki vs. Slovakia contains the following le-
gal position: “in those cases where the nature of 
the claim presupposes pecuniary interest, it can 
be considered as “property” only when there is 
sufficient grounds in national law for that claim, 
for example, when there is a well-established 
practice of National Courts confirming it”.
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In a personal opinion as for the case of 
Anheuser-Busch Inc. v. Portugal the Judges of 
the European Court of Human Rights E. Steiner 
and H. Gadjiev rightly emphasize that the Euro-
pean Court of Human Rights “refuses to recog-
nize as “property” the right for claiming, that is 
subject to a certain condition, which has ceased 
as a result of non-fulfillment of this condition. It 
should be noted that not every trademark appli-
cation ends with its registration and that many 
applications are likely never to lead to the reg-
istration of the respective trademarks. In other 
words, it is quite clear that filing an applica-
tion for trademark registration is the right that 
is subject to a certain condition; this condition 
should satisfy the terms of registration.”

Thus, the mere existence of the applicant’s 
right for trademark incorporation, subject to a 
certain condition which was terminated retro-
actively due to non-compliance with that condi-
tion, and it was not sufficient enough to establish 
that the applicant who applied for trademark 
registration was entitled to claim to which he 
might affirm that he had at least a “justified ex-
pectation” of its implementation.

Judges of the European Court of Human 
Rights E. Steiner and H. Gadjiev also draw at-
tention to the fact that when “Anheuser-Bush” 
applied for trademark registration, it was aware 
that “Budejowicki Budvar” would probably ob-
ject to this application, even without intrusion 
into the case of a latter factor like the 1986 Agree-
ment between Portugal and Czechoslovakia. At 
the time of filing the trademark application in 
1981, the applicant company and “Budejowicki 
Budvar” were already in dispute all around the 
world over the right to use the Budweiser trade-
mark. With those circumstances, there could be 
convincingly argued that the claimant’s right to 
claim was far from being property in respect of 
which it could be affirmed that it had a “justified 
expectation” of the claim.

Thus, the existence of a trademark registra-
tion dispute, which is pending before the courts 
of different countries, is the foundation for the 
assertion that the applicant has no “justified ex-
pectation”.

The requirements of Article 1 of Protocol 
No. 1 to the Convention are not infringed, if the 
applicable rule of national law is sufficiently 
accessible, accurate and predictable. In particu-

lar, with regard to the registration of a trade-
mark in the case, the Portuguese legislation 
provided for a certain period of three months 
during which any third party could raise objec-
tions to the registration of the trademark. Thus, 
the national legislation was clear, precise and 
reasonable.

Also judges of the European Court of Hu-
man Rights E. Steiner and H. Gadjiev emphasize 
that in the case “…” the trademark registration 
criteria referred to by Anheuser-Bush were, on 
the contrary, unclear. Doubts about the prop-
er interpretation of the trademark registration 
criteria and the complexity of the need to ana-
lyze various international instruments at issue 
meant that it was never known for sure wheth-
er the trademark application filed by Anheus-
er-Bush would be granted.

According to the Article 9 of the Constitu-
tion of Ukraine, valid international treaties, the 
binding nature of which has been approved by 
the Verkhovna Rada of Ukraine (the Parliament 
of Ukraine) are the part of national legislation 
of Ukraine. At the same time, even when fulfill-
ing its international obligations, the state cannot 
“destroy” the justified expectation by adopting 
certain legislative acts. Within the Decision on 
the case of “Anheuser-Busch Inc. v. Portugal” the 
European Court of Human Rights stated that as 
to whether the decision to apply provisions of the 
bilateral agreement to the application for trade-
mark registration submitted before its entry into 
force was an interference with the peaceful use 
of property; the Court noted that the main com-
plaint the applicant concerned was the way the 
National Courts had interpreted and applied the 
domestic law. In that connection, the Court reit-
erated that its jurisdiction to verify that national 
law had been correctly interpreted and applied 
was limited and that its functions were not to 
replace by National Courts, but to ensure that 
the decisions of those Courts were not based on 
arbitrariness or not were otherwise clearly un-
founded, especially when, as it is here, the case 
concerned complex issues of Interpretation of 
National Law. The case of the applicant compa-
ny differed from those in which the Court found 
retrospective interference by the legislature, 
like, for instance, in this case where the ques-
tion of whether the legislation had been applied 
retrospectively was questionable within itself, 
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whereas in earlier cases the application of the 
reverse force of law was undoubtful and quite 
intentional. The only valid registration existing 
at that time when bilateral agreement entered 
into force was the appellation of origin of the 
registered trademark named after some Czech 
company, and although this registration was 
subsequently revoked, the Court could not ex-
amine the consequences of such a revocation on 
the right of priority assigned to the trademark. 
In the absence of any arbitrariness or manifest 
unfoundedness, the Court cannot call into ques-
tion the Supreme Court’s conclusions or its in-
terpretation of the bilateral agreement. Possess-
ing two contradictory arguments before them, 
private parties concerning the right to use the 
name of company, the Supreme Court made its 
decision on the basis of materials which it con-
sidered appropriate and sufficient to resolve the 
dispute, after hearings on the arguments of the 
parties concerned. Thus, the Supreme Court’s 
decision did not interfere within the applicant 
company’s right to peaceful possession of its 
property.

4. Results
Provisions of Article 41 of the Constitu-

tion of Ukraine correspond to the relevant pro-
visions of Article 1 of the First Protocol to the 
Convention for the Protection of Human Rights 
and Fundamental Freedoms of 1950. Article 1 of 
Protocol No. 1 to the Convention can be applied 
to intellectual property in general and to incor-
porated trademark. The mere existence of the 
applicant’s right for trademark incorporation, 
subject to a certain condition which was termi-
nated retroactively due to non-compliance with 
that condition, and it was not sufficient enough 
to establish that the applicant who applied for 
trademark registration was entitled to claim to 
which he might affirm that he had at least a “jus-
tified expectation” of its implementation. The 
existence of a trademark registration dispute, 
which is pending before the courts of different 
countries, is the foundation for the assertion 
that the applicant has no “justified expectation”. 
In the absence of any arbitrariness or manifest 
unfoundedness, the European Court of Human 
Rights cannot call into question the Supreme 
Court’s conclusions or its interpretation of the 
bilateral agreement.

5. Conclusions
1. In order to benefit from the protection of 

Article 1 of Protocol No. 1 to the Convention, an 
applicant who has applied for registration of a 
trademark must be entitled to claim in respect 
of which he may affirm that he had at least a 
“justified expectation” for its implementation. 
The grounds for concluding that such a “justi-
fied expectation” is as follows: the availability 
of grounds for such a requirement within na-
tional law and the consistent practice of Nation-
al Courts, which shows that the applicant does 
have sufficient grounds to obtain this very justi-
fied expectation. 

2. The mentioned reasons allow to affirm 
about the lack of reasonable grounds within 
national law or in the settled case-law practice 
of National Courts that are to state that an ap-
plicant who has applied for registration of a 
trademark has “justified expectation” protect-
ed by provisions of the Article 1 of Protocol No. 
1 to the Convention: 1) the applicant company 
had a right that is subject to a certain condi-
tion, which was terminated retroactively due 
to non-compliance with this condition, namely 
that it did not violate rights of the third parties; 
2) there is a dispute/disputes about the regis-
tration of a trademark, which being taken into 
the Court processing in different countries; 3) 
the applicable rule of national law is sufficient-
ly accessible, accurate and predictable; 4) the 
criteria for trademark registration are unclear, 
there are doubts about their proper interpreta-
tion, as well as the difficulties associated with 
the need to analyze various international in-
struments. 

3. Violation of the Article 1 of Protocol 1 is a 
retrospective interference by the legislator. 

4. The current legislation of Ukraine in the 
field of intellectual property on “expectativa 
jurídica” issues when filing an application for 
trademark registration, as well as on state inter-
ference regarding the “justified expectation” of 
the applicant companies needs to be improved 
in the light of the case-law practice of the Euro-
pean Court of Human Rights.
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Анотація
В науці конституційного права жваві дискусії викликає питання обмеження прав інтелектуальної влас-

ності. При реєстрації торгових знаків все частіше постає ряд питань теоретичного та практичного харак-

теру: чи може держава на виконання взятих на себе міжнародних зобов’язань «знищити» виправдане очікування 

суб’єктів права інтелектуальної власності шляхом прийняття певних законодавчих актів? Чи є втручанням 

у мирне користування майном рішення про застосування до заяви про реєстрацію торгової марки положень 

двосторонньої угоди, яка набула чинності після подання суб’єктом заяви про реєстрацію торгової марки? Чи 
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потребує вдосконалення в Україні конституційно-правовий механізм регулювання суспільних відносин у сфері 

інтелектуальної власності щодо питань «expectativa jurídica»?

Мета статті – виявити умови, за наявності яких у заявника, який подав заявку на реєстрацію торгово-

го знаку, є право вимоги щодо якого у нього є «виправдане очікування» його здійснення, та виявити умови, які 

дозволяють стверджувати, що в національному законодавстві або в усталеній практиці національних судів 

відсутні достатні підстави, що дозволяють стверджувати, що у заявника, який подав заяву на реєстрацію 

товарного знаку, є «виправдане очікування», що знаходиться під охороною положень статті 1 Протоколу № 

1 до Конвенції. Методологічною основою проведеного дослідження є загальні та спеціальні методи наукового 

пізнання (формально-логічний метод, порівняльно-правовий, структурно-логічний).

Встановлено, що для того, щоб скористатися захистом статті 1 Протоколу № 1 до Конвенції про за-

хист прав людини і основоположних свобод, заявник, який подав заявку на реєстрацію товарного знаку, повинен 

мати право вимоги, щодо якого він може стверджувати, що у нього було, зокрема, «виправдане очікування» його 

здійснення. Підставами висновку про таке «виправдане очікування» є: наявність підстав для такої вимоги в 

національному законодавстві та усталеність практики національних судів, яка свідчить, що дійсно у заявника 

достатньо підстав мати таке виправдане очікування. 

Виявлено такі підстави, які дозволяють стверджувати, що в національному законодавстві або в уста-

леній практиці національних судів відсутні достатні підстави, які дозволяють стверджувати, що у заявника, 

який подав заяву про реєстрацію товарного знаку, є «виправдане очікування», що охороняється положеннями 

статті 1 Протоколу № 1 до Конвенції: у компанії-заявника було право, підпорядковане певній умові, що при-

пинилося заднім числом через невиконання цієї умови, а саме що вона не порушувала прав третіх осіб; 2) існує 

суперечка / суперечки про реєстрацію торгової марки, які знаходяться в провадженні судів різних країн; 3) 

норма національного права, яка підлягає застосуванню, досить доступна, точна і передбачувана; 4) критерії 

реєстрації товарного знака є не ясними, є сумніви в належному їх тлумаченні, а також складності, пов’язані з 

необхідністю аналізу різних міжнародних актів.

Додатково аргументовано, що порушенням ст. 1 Протоколу 1 є ретроспективне втручання з боку за-

конодавця. Обгрунтовано, що чинне законодавство України у сфері інтелектуальної власності щодо питань 

«expectativa jurídica» при подачі заявки на реєєстрацію товарного знаку, а також щодо втручання держави від-

носно «правомірного очікування» компаній-заявників потребує вдосконалення в світлі практики Європейського 

суду з прав людини.

Ключові слова: конституційне право володіти, користуватися і розпоряджатися результатами своєї 

інтелектуальної, творчої діяльності; право інтелектуальної власності; виправдане очікування; обмеження 

права інтелектуальної власності; право приватної власності; реєстрація торгової марки; expectativa jurídica; 

міжнародне зобов’язання; конституційно-правовий механізм регулювання суспільних відносин у сфері інтелек-

туальної власності; баланс інтересів.
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  Summary
The purpose of this article is to study the legal essence of such a method of calculating 

the lawyer’s fee as «success fee», disclosing its positive and negative features, as well as the 
experience of the European Court of Human Rights and the experience of foreign countries 
in its application.

In the context of disclosing the subject of research, both to achieve the goal of scien-
tific work and to ensure the completeness, objectivity, reliability and persuasiveness of the 
results, the author used a set of general and special methods that are characteristic of legal 
science. In particular, the origin and long historical path of development of this legal insti-
tution were studied with the help of the historical method. The system-structural method 
made it possible to formulate the general structure of the study, and the dialectical one – to 
analyze first of all legislative provisions and jurisprudence on the possibility of using the 
«success fee» as a way to calculate the lawyer’s fee. Using a comparative legal method, the 
legislation of foreign countries was analyzed, which provided an opportunity to use their 
positive experience in terms of calculating the amount of attorney’s fees.

This article discloses the scientific approaches of researchers to determine the nature 
of the expenses on legal assistance primarily concerning the nature of the «success fee», its 
positive and negative features, as well as analyzes the provisions of domestic and foreign 
legislators on the possibility of consolidating in the contract for legal assistance a condition 
that indicates such a way of calculating the amount of wages of a lawyer as a «fee for suc-
cess». Significant part of the work is devoted to the analysis of the law enforcement practice 
of Ukrainian courts and the European Court of Human Rights, both in general as to the pos-
sibility and expediency of the existence of certain criteria for limiting its size. 

It is noted that a significant number of foreign countries do not prohibit the possibility 
of using the «success fee», taking into account the existence of certain restrictions concern-
ing the categories of cases, or the perception of it as an additional reward.

This article discloses the scientific approaches of researchers to determine the nature 
of the expenses on legal assistance primarily concerning the nature of the «success fee», its 
positive and negative features, as well as analyzes the provisions of domestic and foreign 
legislators on the possibility of consolidating in the contract for legal assistance a condi-
tion that indicates such a way of calculating the amount of wages of a lawyer as a «fee for 
success». Significant part of the work is devoted to the analysis of the law enforcement 
practice of Ukrainian courts and the European Court of Human Rights, both in general as 
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DOI https://doi.org/10.24144/2663-5399.2020.3.05  



50 Конституційно-правові академічні студії. Випуск 3. 2020

Section 1. Current issues of constitutional and legal status of human and citizen

to the possibility and expediency of the existence of certain criteria for limiting its size. It is 
noted that a significant number of foreign countries do not prohibit the possibility of using 
the «success fee», taking into account the existence of certain restrictions concerning the 
categories of cases, or the perception of it as an additional reward.

Key words: advocacy; attorney’s fees; expenses on professional legal assistance; ways 
to calculate the amount of expenses.

1. Introduction
In accordance with Part 1 of Art. 26 of the 

Law of Ukraine «On the Bar and Advocacy» ad-
vocacy is carried out on the basis of an agree-
ment on legal assistance. In this agreement, the 
lawyer and the client independently determine 
the procedure for calculating and paying the fee 
(hourly payment; sturdy (fixed) amount of mon-
ey; «success fee»; customer service; combined 
system, etc.).

Therefore, one of the ways to calculate 
the amount of a lawyer’s fee is the so-called 
«success fee». «Success fee» implies an agree-
ment between a lawyer and a client, when the 
amount of remuneration depends on the result 
that the client is trying to achieve by resorting 
to professional help (Knyazev, 2005, p. 103). In 
the legal literature, it is also called «conditional 
fee» (Sarksyan, 2015, p. 99), «victory fee» (Mel-
nychenko, 2006, p. 23). The following principle 
of «no win no fee» applies to this method of cal-
culating the amount of the fee (Vityuk, 2018).

Analysis of scientific publications. Theo-
retical applied problems related to the calcula-
tion of the amount of attorney’s fees have been 
the subject of research of a number of scien-
tists, namely: D. Azarov, R.F. Asanov, R. Vityuk, 
O.A. Vishnevskaya, N.S. Yermakova, D.D. Lus-
penik, A.N. Knyazev, А.А. Maslov, R.G. Mel-
nychenko, С.М. Sarksyan, T.O. Papii and others.

The purpose of this article is to explore the 
legal nature of the «success fee» as one of the 
ways to calculate the amount of a lawyer’s fee. 
The main tasks that the author sets are to dis-
close the theoretical approaches concerning the 
determining of the essence of the «success fee», 
its positive and negative features; to explore the 
provisions of Ukrainian and foreign legislators, 
as well as the law enforcement practice of judges 
(including the European Court of Human Rights) 
concerning the possibility of using such a meth-
od of calculating the amount of attorney’s fees.

2. Origin and historical development 
of «success fee»
As for the success fee, it should be per-

ceived as a legal institution that has existed for 
a long time. In general, exploring the essence 
of the institution of remuneration for legal as-
sistance of a lawyer (fee), it is necessary to pro-
ceed from the fact that it originated in ancient 
Greece and Rome, and went from perceiving it 
as an honorary gift for a noble deed («charity 
work») and regulation at the level of customary 
law to the appropriate normative consolidation 
and perception of the fee as an proper fee for 
advocacy with the establishment of appropri-
ate restrictions (in particular, on the maximum 
size) and the criteria for determining its size (Za-
borovskyy, Manzyuk & Stoyka. 2020).

In fact, the first act concerning the remu-
neration of a lawyer was the law of Cintius (in 
honor of the people’s tribune who initiated it), 
which is also known as «On gifts and presents». 
The need for the adoption of this law, according 
to Cornelius Tacitus, was caused by the intem-
perance of speakers in accepting gifts (Cornelius 
Tacitus. Annals. Book XV.20). One of the main 
restrictions was the ban on receiving remunera-
tion until the end of the defense. Thus, in the Di-
gests of Justinian (Book 17.1.1,6) it was noted, in 
addition to this restriction, that after providing 
protection, the lawyer had the opportunity to 
enter into appropriate agreements and demand 
remuneration (fees) through the court (Monu-
ments of Roman law, 1997, p. 420). Although in-
itially lawyers were not prohibited from charg-
ing an additional fee in the form of a bonus 
(provided that the entire amount did not exceed 
the established fee), but later during the reign 
of Emperor Marcus Aurelius Severus Alexander 
the possibility of interest on the successful case 
was banned (societatem future emolumenti) 
(Vishnevskaya, 2010, p. 43). The need for such a 
ban was that in the system of relations between 
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clients and lawyers, which developed in the Ro-
man Republic, the conditional remuneration, 
which is the fee for success, did not fit into the 
system of moral norms governing respect as well 
as to the relationship between the client and pa-
tron, from which the development of the Roman 
Advocacy took place (Maslov, 2013, p. 49).

Later, this way of calculating the amount 
of remuneration as a «success fee» was banned 
in the legislation of many European countries. 
Thus, in his work «Rules of the legal profession 
in France» (1842) M. Mollo noted that strict ban 
was implemented on any kind of contract un-
der which the lawyer claims as a fee the part of 
the object which is the subject of dispute or its 
equivalent (this is a treaty Quota litis – a shame-
ful treaty, punishable by law everywhere and 
always) (Mollo, 1894, p. 65).

Somewhat different situation was in Rus-
sian Empire. D. Azarov points out the fact that 
some boards of jurors proceeded from the fact 
that the lawyer’s fee is often determined not 
only by the time spent and the work done, but 
also by the degree of success, that is the result of 
the case; such fragmentation of the fee seems to 
be natural because for the client the time spent 
and the work done are not as important as the 
result of the petition or defense and thus, they 
saw nothing bad in the consolidation of an ad-
ditional fee in case of acquittal or reduction of 
punishment (Azarov, 2009, p. 212).

3. Theoretical and applied problems 
of using the «success fee» as a way 
to calculate the amount of attorney’s 
fees
The problem of the possibility of using the 

«success fee» as a way to calculate the amount 
of a lawyer’s fee has existed for a long time, and 
unfortunately, is still debatable in Ukraine to-
day. Thus, the possibility of «success fee» collec-
tion from the client of a lawyer was the subject 
of the Civil Court of Cassation in the Supreme 
Court (case № 462/9002/14-ts), which motivated 
its decision by the fact that by implementing the 
principle of freedom of contract, the parties are 
not entitled to change the imperative require-
ment of the law on the subject of the contract for 
the provision of legal services by determining in 
direct or veiled form the outcome of the case by 
the court as part of the subject of the contract 

for the provision of legal services. In its deci-
sion, the Court of Cassation noted that the ad-
ditional remuneration of a lawyer determined 
by the contract for achieving a positive decision 
in the case in its content and legal nature is not 
the price of the contract (payment for services 
rendered) within the meaning of Art. 632, 903 of 
the Civil Code of Ukraine and Art. 30 of the Law 
of Ukraine «On the Bar and Advocacy», but is a 
payment for the result itself (positive decision), 
the achievement of which in accordance with 
the terms of the contract is not dependent on the 
services actually provided, and therefore con-
tradicts the basic principles of justice in Ukraine 
and acts of civil legislation.

A completely different view is reproduced 
in the decree of the Grand Chamber of the Su-
preme Court (case № 904/4507/18), which is mo-
tivated by the fact that the arrangements for the 
payment of legal assistance fees are those be-
tween a lawyer and a client, and the question of 
the binding nature of such an obligation may be 
considered within the legal relationship between 
the lawyer and the client. The Grand Chamber 
assumes that in determining the amount of com-
pensation the court must adhere to the criterion 
of the reality of the costs of legal assistance, as 
well as the reasonableness of their amount, tak-
ing into account both whether they were actual-
ly incurred and assess their necessity.

Regarding Ukrainian legislation, the 
above-mentioned Art. 30 of the Law contains 
only the provision according to which the proce-
dure for calculating the fee (fixed amount, hour-
ly rate), the procedure for its payment, etc. are 
determined in the contract for legal assistance. 
In turn, Art. 30 of the Lawyer’s Code of Ethics 
stipulates that a lawyer’s right to receive un-
paid fee does not depend on the result of the or-
der, unless otherwise provided by the legal aid 
agreement and indicates the possibility of the 
lawyer applying the «success fee». The position 
of the Council of Advocates of Ukraine on this 
issue is manifested in the fact that on one hand, 
the lawyer has the right to receive a fee for legal 
assistance, the amount of which is not limited 
by current legislation and is determined by the 
agreement on legal assistance between lawyer 
and client and on the other hand, a lawyer is not 
recommended to file a claim in court for reim-
bursement of the success fee paid to him for the 
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provided legal assistance (Decision of the Bar 
Council of Ukraine of April 12, 2019).

To determine our attitude to this method 
of calculating the lawyer’s fee, we consider it 
necessary to disclose its positive and negative 
features, the legal nature of the «success fee», as 
well as the experience of foreign countries in its 
application.

The main social value of the «success fee», 
as noted by R.G. Melnychenko, is that it makes 
qualified legal aid more affordable, as there are 
often cases where a person is forced to waive 
the protection of his right only on the basis of 
lack of funds to pay for a lawyer. At the same 
time, the social significance of the fee for suc-
cess, according to him, disappears when a per-
son needs a lawyer in a criminal case, because 
if a person does not have the funds to pay for a 
lawyer, the latter will be paid by the state (Mel-
nychenko, 2006, p. 24). V. Gvozdiy notes that in 
many cases, when a lawyer takes a case, he un-
derstands that it can take a lot of hours, and in 
complex cases it is about the work of an entire 
law firm. At the same time, not all customers 
are ready to pay such a fee at the start, which 
would cover the time actually lost. And here the 
success fee is exactly the tool that allows you to 
take a risk, for example, a law firm, having spent 
a certain amount of time, to get a reward as a 
result of winning, and in such cases, the success 
fee is just a tool to protect the rights of the client 
(Gvozdiy, 2018).

A similar position is held by R.F. Asanov 
and S.F. Akhmetov, who point out that in many 
cases, when the plaintiffs do not have signifi-
cant savings, but at the same time are victims in 
a contractual, tortious or property relationship, 
they are faced with a dilemma: either to be with-
out qualified protection, or to enter into a con-
tract, under which part of the awarded amount 
will be available to the lawyer as his fee. In ad-
dition, the undoubted advantage of the «success 
fee», according to them, is its focus on a specific 
result, because such an approach stimulates the 
lawyer and improves the quality of services he 
provides, directs his efforts to achieve a specif-
ic goal, obtaining the appropriate result, which 
makes it possible to build a competent strategy 
for going to court and increase the likelihood of 
resolving the issue in favor of the client (Asanov 
& Akhmetov 2007, p. 49). Any participant in the 

litigation, according to R.A. Chepkasova, is inter-
ested in its positive result, and hence in the ef-
fective work of its representative, and therefore 
many clients are ready to create material incen-
tives for their lawyer in the hope of great inter-
est and efficiency (Chepkasova, 2015, p. 50). Of 
course, this fact, as rightly noted by N.S. Yerma-
kova, in itself should not be an argument, be-
cause a conscientious lawyer or law firm should 
always try to protect the interests of the wards, 
but to deny the objective intensification of ef-
forts and the desire to win the case would be in-
appropriate (Yermakova, 2017, p. 126).

Along with the mentioned above advan-
tages of this method of calculating the lawyer’s 
fee D. Azarov points out that the «success fee» 
will contribute to the fact that lawyers will not 
take instructions to conduct cases which would 
clearly result in failure (Azarov, 2009, p. 212), 
thus  protecting the interests of a potential cli-
ent’s lawyer from incurring unnecessary costs 
(for example, for hourly pay), in cases where the 
legislation and judicial practice on the legal situ-
ation of the client «clearly» not in his favor.

A number of scholars, studying the legal 
nature of the «success fee», point to the possibil-
ity of its use, but still proceed from the appropri-
ate existence of certain limitations in its applica-
tion. Thus, in addition to the mentioned above 
restriction, R.G. Melnychenko (concerning crim-
inal cases), K.I. Gorodnikov and D.V. Vorobyov 
proceed from the need to perceive the «success 
fee» as a subsidiary condition (the contract for 
legal aid cannot contain only the condition of 
«success fee» as a condition for payment for ser-
vices, because then there is a possibility that the 
lawyer will not be paid at all, which is inadmis-
sible) (Gorodnikov & Vorobyova, 2018).

At the same time, some scholars point to 
certain negative aspects in the use of the «suc-
cess fee» as a way to calculate the amount of a 
lawyer’s fee. In particular, O.O. Kiyashko oppos-
es the possibility of collecting a «success fee» 
from the losing party because the imposition 
of these costs on the other party, according to 
her, is unfair, because such a party does not risk 
their money in any way (in case of losing the 
case the party should not pay these funds to the 
defense counsel, and therefore does not actually 
bear the court expenses on the case, and in the 
case of a positive court decision, the party will 
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not only win the dispute, but also «earn» these 
funds from the losing party) (Kiyashko, 2019, 
p. 168). In turn, O. Vereshchagin notes that the 
disadvantage of such a system is the «unhealthy 
excitement» that it brings to court due to the 
tendency to increase the amount of claims in the 
hope of obtaining a larger amount, as well as the 
fact that the costs of the winning party may lay a 
heavy burden on the losing side (Vereshchagin, 
2007, p. 175).

According to O.M. Knyazev, the disadvan-
tage of the «success fee» is that under such con-
ditions, the lawyer becomes a participant in a 
risky operation, which only partially depends 
on the professionalism of the lawyer, and to a 
greater extent depends on other circumstances, 
and in fact, gets involved in business, which is in-
compatible with his special human rights status 
(Knyazev, 2005, p. 106). The view of D. Azarov is 
also worth mentioning – he points out that this 
method of determining the fees may cause the 
situation that can exclude public trust in advo-
cacy, namely, increasing the number of lawsuits 
of lawyers to their clients concerning the collec-
tion of «fee for success» (in case of including in 
the agreement with the lawyer the condition of 
«success fee» the client more easily agrees to its 
size, compared to what he would have to pay im-
mediately, and when it’s time to pay the fee after 
the case the client is tempted to evade his part 
of the obligation), which can lead to a negative 
public opinion not only in relation to a particu-
lar lawyer, but also in relation to the entire legal 
community (Azarov, 2009, p. 212).

4. Experience of foreign countries and 
the case law of the European Court of 
Human Rights on the application of 
the «success fee»
All this indicates the inconsistency of the po-

sitions of scholars on the feasibility of using the 
«success fee» as a way to calculate the amount 
of attorney’s fees. The practice of foreign coun-
tries is just as inconsistent. First of all, it should 
be noted that some scholars point out the inex-
pediency of using the «lawyer’s fee» in view of 
the provisions of the General Code of Rights for 
Lawyers of the European Communities of Octo-
ber 28, 1988. Yes, indeed, paragraph 3.3.1 of the 
Code states that a lawyer should not enter into 
a pactum de quota litis (an agreement under 

which the client undertakes to pay the lawyer 
a fee in the form of a sum of money or in any 
another form). However, there is an exception 
to this rule, according to which the agreement 
to pay a fee to a lawyer according to the value of 
the disputed property is not a pactum de quota 
litis, if the amount of the fee is determined ac-
cording to the official fee scale or under the con-
trol of the competent authority the jurisdiction 
of which extends onto the lawyer (paragraph 
3.3.3 of the Code).

As for the legislation of foreign countries, as 
D. Luspenik rightly points out, in some Europe-
an countries such agreements have legal force 
(United Kingdom, Czech Republic, Slovakia, Po-
land, Hungary, Finland, Turkey and Greece), in 
others they are considered inadmissible (Ger-
many and Ireland) (Luspenik, 2019). At the same 
time, in some countries there are restrictions on 
the use of the «success fee». In particular, in Ger-
many there is a special law «On the remuner-
ation of lawyers» («Rechtsanwaltsvergütungs-
gesetz»), Annex 1, which contains a large list 
of such remuneration depending on the type 
of advocacy. German law prohibits the «law-
yer’s fee» in its classical sense, but as noted by 
O.V. Nakushnova, in achieving an agreed result, 
the lawyer has the right to count on the statuto-
ry remuneration, and as a bonus may also claim 
an additional stipulated fee for success, while in 
the absence of a stipulated result it is impossible 
that the lawyer will not get a minimal amount of 
remuneration (Nakushnova, 2014, p. 82). A sim-
ilar situation is typical of French law, according 
to which when determining the amount of attor-
ney’s fees one may take into account the result, 
if the contract with the client provided a condi-
tion of additional remuneration (extra amount) 
for a favorable outcome in the case (Petrachkov, 
2010, p. 72). The Swiss legislature assumes that 
a lawyer cannot directly enter into a pactum 
quota litis agreement and refuse any payment 
in case of an unsatisfactory outcome of the case, 
but he is given the opportunity to stipulate an 
increase in his fee in case of winning the case 
– pactum de palmario (Art. 19 Swedish Code of 
Ethics).

The use of the «success fee» is common in 
the countries of the Anglo-Saxon legal system, 
which are primarily based on the freedom of 
contract, including the condition of the contract 
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for legal aid as a way to calculate the amount of 
attorney’s fees. In the United States, the success 
fee is allowed by state law, each with its own 
code of professional liability. This code is based 
on standard rules developed by the American 
Lawyers Association. T.O. Papii notes that the US 
success fee is part of a contingent fee that clearly 
sets out the criteria for determining whether a 
result is successful for a client either winning a 
case or awarding a certain amount of damages), 
and if a party to the lawsuit has failed or received 
compensation, the amount of which is less than 
that stipulated in the contract, the lawyer’s fee is 
not paid or is limited (depending on the terms of 
the contract) (Papii, 2019, p. 417). However, the 
use of this method of calculating the amount of 
attorney’s fees in the United States has certain 
limitations. Thus, paragraph 1.5 (d) of the 1983 
Standard Rules of Professional Conduct prohib-
its the application of a «success fee» concerning 
divorce, alimony, and criminal matters. Similar 
restrictions exist in English law, according to 
which conditional fee agreements may not ap-
ply to family relationships, as well as criminal 
cases, with certain exceptions (Article 27 of the 
Access to Justice Act 1999).

In addition to researching foreign law, it is 
important to clarify the ECHR’s attitude to the 
possibility of applying a «success fee» in the re-
lationship between a lawyer and his client. Ex-
ploring the case law of this Court, D. Luspenik 
draws attention to the fact that the ECHR in its 
practice distinguishes agreements on the pay-
ment of a share of the winnings (when the ob-
ligation to pay depends on the winnings of the 
case and the fee is determined as a percentage 
of the winnings) from other types of agreements 
on the «success fee» (when the obligation to pay 
the fee also depends on the winnings of the case, 
but its amount is determined in a fixed amount 
of money, or it is a bonus added to the main 
amount of the fee) (Luspenik, 2019). However, 
the ECHR does not aim at defining in general the 
possibility of consolidation of such a method of 
calculating a lawyer’s fee as a «success fee» (re-
gardless of its type), but passes it on to the na-
tional legislator at its own discretion. Thus, in 
particular in the cases «Iatridis v. Greece» (2010) 
and «Kamasinski v. Austria» (1989), the ECHR 
recognizes the «success fee» agreement as valid, 
taking into account, first of all, the relevant na-

tional legislation on their validity, whereas, for 
example, in «Dudgeon v. Ireland» (1983), the op-
posite is true.

A study of provisions of the legislation of 
foreign countries and ECHR practice allows us 
to conclude that a significant number of such 
countries do not prohibit the use of «success 
fee» (given certain restrictions on categories of 
cases, or its perception as an additional fee) as a 
way to calculate attorney’s fees. The ECHR does 
not deny such a possibility as well.

5. Conclusions
One of the ways to calculate a lawyer’s 

fee, along with an hourly fee, a fixed amount 
of money and others is the «success fee», which 
should be understood as an agreement between 
a lawyer and his client, which provides for the 
payment of fees (its amount) depending on 
achievement of a predetermined result, which 
is expected by the client and towards which the 
professional activity of the lawyer is directed. 

A lawyer can only predict a certain outcome 
when providing legal assistance, but in no case 
is it possible to guarantee its occurrence, and 
therefore the lawyer’s fee is based on his profes-
sional activity, not its result. Therefore, the sub-
ject of a contract for the provision of legal aid 
can only be the provision of certain types of le-
gal aid, and not the result that his client expects 
(in particular, a certain positive decision in the 
case). At the same time, taking into account the 
principle of freedom of contract, the lawyer and 
the client have the opportunity to specify in the 
contract the condition of «success fee» as a way 
to calculate the lawyer’s fee, according to which 
the achievement of a certain result should be 
perceived not as the subject of the contract, but 
as a legal fact (suspensive circumstance), with 
the occurrence of which the parties stipulate the 
need to pay the appropriate fee to the lawyer ac-
cording to the level of quality of his activity.

One of the ways to calculate a lawyer’s 
fee, along with an hourly fee, a fixed amount 
of money and others is the «success fee», which 
should be understood as an agreement between 
a lawyer and his client, which provides for the 
payment of fees (its amount) depending on 
achievement of a predetermined result, which 
is expected by the client and towards which the 
professional activity of the lawyer is directed.
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The positive features of the «success fee» 
are the increased affordability of legal aid for 
the population and its focus on results, which 
in many cases can improve the quality of such 
assistance, as well as protect the interests of a 
potential client’s lawyer from incurring unnec-
essary costs. A necessary condition for consol-
idation of the «success fee» in the contract for 
the provision of legal aid, regardless of its type 
(payment of a share of the winnings in a fixed 
amount, or as an additional fee added to the 
main amount of the fee) is to establish clear 
criteria for determining the result, which is the 
aim of the professional activity of a lawyer. Giv-
en the experience of foreign countries, we con-
sider it necessary to have certain restrictions (or 
even prohibitions) on the possibility of applying 
a «success fee» for certain categories of cases, in-
cluding criminal cases and family relationships 
(e.g., divorce, alimony, etc.).
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Анотація
Метою даної статті є дослідження правової сутності такого способу обчислення гонорару адвоката 

як «гонорар успіху», розкриття його позитивних та негативних рис, а також досвіду практики Європейського 

суду з прав людини та досвіду зарубіжних країн у його застосуванні.

У контексті розкриття предмета дослідження як для досягнення мети наукової роботи, так і забез-

печення повноти, об’єктивності, достовірності та переконливості отриманих результатів автором було 

застосовано комплекс загальнонаукових і спеціальних методів, що є характерними для правової науки. Зокре-

ма, за допомогою історичного методу було досліджено зародження та тривалий історичний шлях розвитку 

даного правового інституту. Системно-структурний метод надав змогу сформулювати загальну структуру 

дослідження, а діалектичний – проаналізувати насамперед положення законодавства та судової практики 

щодо можливості використання «гонорару успіху» як способу обчислення гонорару адвоката. За допомогою 

порівняльно-правового методу, було проаналізовано законодавство зарубіжних країн, що надало можливість 

використання їх позитивного досвіду в аспекті обчислення розміру гонорару адвоката.

В даній статті розкриваються наукові підходи дослідників щодо визначення сутності витрат на пра-

вову допомогу насамперед, що стосується природи «гонорару успіху», позитивних та негативних його рис, а 

також аналізуються положення вітчизняного та зарубіжного законодавців щодо можливості закріплення в 

договорі про надання правової допомоги умови, яка свідчить про такий спосіб обчислення розміру оплати праці 

адвоката як «гонорар успіху». Значна частина роботи присвячена аналізу правозастосовної практики україн-

ських судів та Європейського суду з прав людини, як взагалі щодо можливості, так і щодо доцільності існування 

певних критеріїв обмеження його розміру. 

Звертається увага, що значна кількість зарубіжних країн не забороняють можливість використання «го-

норару успіху», враховуючи насамперед наявність певних обмежень щодо категорій справ, або ж сприйняття 

його як додаткової винагороди. 

На основі проведеного дослідження робиться висновок, згідно з яким враховуючи принцип свободи догово-

ру, адвокат і клієнт мають можливість зазначити у вказаному договорі умову щодо «гонорару успіху» як спосіб 

обчислення гонорару адвоката, за яким досягнення певного результату повинно сприйматись не як предмет 

договору, а саме як юридичний факт (відкладальна обставина), з настанням якого сторони обумовлюють не-

обхідність здійснення оплати належної адвокату винагороди за досягнення ним відповідно рівня якості його 

діяльності. Аргументується, що позитивними рисами «гонорару успіху» є збільшення фінансової доступності 

надання правової допомоги для населення та його націленість на результат, що в багатьох випадках може 

покращити якість надання такої допомоги, а також захистити інтереси можливого клієнта адвоката від 

понесення ним зайвих витрат. 

Ключові слова: адвокатура; гонорар адвоката; витрати на професійну правничу допомогу; способи об-

числення розміру витрат; 



59ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

Tereziia Popovych

UDC 342.72

THE RIGHT TO GENDER IDENTITY: THE BASIC PRINCIPLES 
FOR UNDERSTANDING AND LEGAL ENFORCEMENT

Tereziia Popovych,
Associate Professor of the Department of Theory and History of State and Law, 

Uzhhorod National University.
Candidate of Law, Associate Professor
https://orcid.org/0000-0002-8333-3921

Scopus ID: 57216397820 
ResearcherID: AAH-4454-2019

(https://publons.com/researcher/3268166/popovych-tereziia-popovych-tp/)
buts_tereza@ukr.net

Summary
The purpose of the study lies in highlighting and analyzing the basic principles of un-

derstanding and legal support of gender identity as a special legal phenomenon. 
Methodologically, this work is based on the system of methods, scientific approaches, 

techniques and principles with the help of which the realization of the research aim is car-
ried out. There have been applied universal, general scientific and special legal methods.

The article reveals that one of the main characteristics of gender identity in the sci-
entific literature is considered to be a person’s acquisition of gender roles (that is, ways of 
behavior depending on people’s positions in gender differentiation) and the development 
of gender self-awareness (id est, awareness of their similarities and differences with rep-
resentatives of their gender, in contrast to the opposite). Exercising the right to gender 
identity, we can talk about both the possibility of changing the biological sex and (or) social 
gender, which is expressed in changing not only physical data, but also a person’s con-
sciousness, his or her worldview, social (in some cases – and legal) role in society, family ... 
social manners of gender (name, appearance, behavior model, etcetera). In addition, based 
on the international documents, one can single out general principles related to human 
rights and gender identity: universality; non-discrimination; personal autonomy; respect 
for human dignity, regardless of sexual orientation and gender identification. 

Based on the conducted scientific research the author has come to certain conclusions. 
1. Gender identity presupposes certain models of social behavior of a person in view of gen-
der, which is determined by nature. Consequently, we are talking, first of all, about accepting 
or not accepting this fact. Thus, gender identity demonstrates the behavior of an individual 
in society, which is based on self-identification according to this individual’s gender. 2. The 
right to gender identity implies the ability of an individual to perform lawful actions that will 
serve for this person’s self-identification on the basis of gender. In accordance with this, we 
talk about actions of a legal (the enforcement of the right and duties based on self-identifica-
tion) and of a medical nature (the possibility of changing (correcting) gender). In other words, 
the right to gender identity means an individual’s ability to freely act in society based on the 
social role with respect to which this individual identifies herself / himself on the basis of 
gender. 3. Despite the recommendatory nature of international legal acts in the field of ensur-
ing the human right to gender identity, the international community is increasingly calling 
on states to take appropriate measures to properly comply with the principles of equality, 
non-discrimination, individual autonomy and respect for this individual dignity in realizing 
the right to gender identity and to ensure its proper legal regulation. 

Key words: gender identity, the right to gender identity, gender change.
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1. Introduction
The vision of an individual’s identity has 

philosophical (J. Butler, W. James, P. Ricoeur, 
Z. Freud, M. Foucault, K. Jaspers, etc.), psycho-
logical (R. Burns, E. Erickson, M. Klee et al.) and 
sociological (P. Berger, T. Luckmann, T. Parsons, 
A. Schutz, etc.)  foundation. The phenomenon of 
gender identity began to be actively studied later 
(T. Bendas, Sh. Burn, M. Cordwell, L. Ozhigova, 
R. Stoller, etc.). The contemporary socio-human-
itarian research, which is strenuously devoted 
to the issue of gender identity, has permeat-
ed the field of law as well, due to which today 
everyone’s right to gender identity is increasing-
ly gaining a foothold in the public consciousness 
(especially in European countries).

The very term «gender identity» was 
formed in the mid-1960s to indicate a strong in-
ner sense of belonging to a male or female gen-
der category (Moleiro, Pinto). One of the main 
characteristics of gender identity in the scientif-
ic literature is viewed as an individual’s acquir-
ing of gender roles (that is, ways of behavior 
depending on people’s positions with regard to 
gender differentiation) and the development of 
gender self-awareness (awareness of their simi-
larities and dissimilarities with representatives 
of the sex they belong to, as distinct from the op-
posite) (Tkalych, M. H., Zinchenko, T. P. & Kasian 
A. P. 2020, p. 102).

The research in the field of psychology 
shows that there are the following approaches to 
understanding the grounds for the development 
of the phenomenon of gender identity: mascu-
line / feminine attributes; gender-stereotyped 
personality traits; interests correlating with a 
person’s gender; self-categorization of belong-
ing to a particular gender (Wood, Eagly, 2015, 
p. 461-473). Notwithstanding these different ap-
proaches, the phenomenon of gender identity is 
becoming increasingly urgent both in terms of 
research as well as society’s demand, including 
the need to improve national legislation in line 
with protecting the rights of individuals who are 
distinguished by gender. 

2. The comprehension of the right to 
gender identity. 
To define the notion of the right to gender 

identity, it is necessary first to directly provide 
a brief clarification with respect to the very un-

derstanding of gender identity as a phenome-
non. According to L. Ozhigova, gender identity 
is defined as the result of a complex interaction 
of organismic, social and psychological (person-
al per se) factors, in which with the formation 
and realization of gender identity, the regulating 
and sense-making role of the personality is en-
hanced (Ozhigova, 2006, p. 14).

M. V. Yusupova states that gender is the 
relationship, which was formed in a particular 
society, between the anatomy of an individual 
and the set of social roles, offered to him, that 
are associated with this arrangement. Gender 
identity reflects the individual’s ability to limit 
himself / herself to the framework of the models 
which are offered to him / her for self-identifica-
tion, it is also a constant process of identification 
that directly depends on the expectations which 
connect the individual with the social environ-
ment as well as with the interpretation of his / 
her behaviour provided by others (Yusupova, 
2011, p. 9). 

Gender identity, according to O. O. Voroni-
na, is one of the types of social identity of the 
individual and the group. Based on congenital 
sexual characteristics, it is still not congenital. It 
is a process of realizing and accepting the defi-
nitions of masculinity and femininity that exist 
within the culture in which a person is born and 
grows up; it is the categorization of oneself as 
a representative of a male or female group, the 
learning and reproducing of gender-based roles, 
positions and representations (Voronina, 2012, 
p. 21-22). 

T. V. Kubrychenko emphasizes that cur-
rently the phenomenon of gender identity is a 
complex, multilevel, multicomponent and inte-
grative formation. Based on the analysis of vari-
ous approaches to determining the components 
of gender identity, the researcher points out the 
following ones: cognitive, affective and conative 
(behavioural) components; biological sex, mas-
culinity / femininity / androgyny as psychological 
characteristics of a person; the hierarchy of life 
values, goals and views; gender, gender-role and 
sexual identity; different kinds of gender charac-
teristics (gender stereotypes, sexual preferences, 
sexual orientation, social experience and up-
bringing, etc.) (Kubrychenko, 2012, p. 327).

For instance, if we take into account the 
three-component approach to the phenomenon 
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of gender identity (cognitive, affective and co-
native (behavioural)), it will include these: the 
cognitive component presents the awareness 
of belonging to a certain gender and the deter-
mination of an individual in the categories of 
masculinity / femininity, the degree of his / her 
compliance with the characteristics of a gen-
der group; the affective component contains an 
assessment of psychological traits and peculi-
arities of the role behaviour and their compli-
ance with the reference models of masculinity 
/ femininity. The conative (behavioural) compo-
nent reflects the presentation of a person as a 
representative of a gender group, and also re-
flects the means of solving identity crises based 
on the choice of means of behaviour in certain 
situations, depending on personally meaningful 
goals and values (Kletsina, 2004, p. 408).

Thus, based on the biological affiliation of a 
person to a certain sex (male or female), gender 
identity, nevertheless, shows the social side of 
the development of such a basis, not being limit-
ed to it. Gender identity includes certain models 
of social behavior in relation with the gender 
determined by nature. Accordingly, we are deal-
ing with either acceptance or non-acceptance 
of it. Hence, gender identity demonstrates an 
individual’s behavior in society which rests on 
self-identification based on gender.

Having briefly clarified the nature of gen-
der identity, we can proceed with the analysis 
of the right to gender identity. According to 
L. Strus, the right to gender identity is individ-
uals’ ability, which is enshrined in the norms of 
law, to independently determine which gender 
they belong to (male, female, or a gender per-
sons), and if necessary, take legal and medical 
actions to balance their self-identity (Strus, 2019, 
p. 55).

Therefore, A. S. Shalyhanova considers the 
right to gender identity as a measure of the per-
son’s probable behavior which consists in the 
possibility of self-determination with regard to 
belonging to the particular gender, performing 
certain actions in accordance with their own 
gender identity concerning changing the biolog-
ical and (or) social gender, as well as the ability 
to require others to refrain from actions that vi-
olate this right. In the structure of this right the 
researcher distinguishes, respectively, the right 
to the biological gender change (correction) (the 

natural existence of an individual) and the right 
to the social gender change (the social being of 
a person). Thus, the right to gender identity is 
viewed as a personal non-property right of an 
individual (Shalyhanova, 2011, p. 276-277).

V. S. Herbut, within the framework of his 
thesis research, comes to the conclusion that in 
the field of sexual orientation and gender iden-
tity, it is not «the right to ...» that is more suc-
cessful, but «the right to freedom ...», because 
we are talking about the exclusive authority and 
competence of a person on their sexual orienta-
tion and gender identity, autonomy and self-de-
termination in this area, and the fundamental 
nature of this right. The researcher determines 
the scope of this right as «the ability of a person 
to define themselves in relation to any types of 
sexual orientation and gender identity, meeting 
the needs related to this on the basis of the prin-
ciples of equality and non-discrimination» (Her-
but, 2018, p. 92-93).

Consequently, the right to gender identity 
entails the possibility to undertake lawful ac-
tions which serve for self-identification based 
on gender.  In other words, the right to gender 
identity means a person’s ability to freely act in 
society on the basis of the social role by which 
she identifies herself on the basis of gender. Ac-
cordingly, the point is about actions of a legal 
(the implementation of rights and obligations 
based on self-identification, the social gender 
change) and medical nature (the possibility of 
changing (correcting) the biological gender). In 
other words, the right to gender identity means 
an individual’s ability to freely act in society 
on the basis of the social role he / she identifies 
himself / herself with in view of gender. 

 3. The legal enforcement of the right 
to gender identity: international and 
national aspects
Currently in the field of international legal 

enforcement of the right to gender identity, there 
are a number of international legal documents 
at the level of the UN and the Council of Europe, 
which, although are of a recommendatory na-
ture, still play an important role serving as a 
kind of guidelines on establishing the legislative 
bases and practice of states’ activities in the di-
rection of enforcing the corresponding right, 
non-discrimination on the grounds of gender, 
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etc. Among the above-mentioned documents 
there are, in particular: the Yogyakarta Princi-
ples (the Principles for applying the Internation-
al Human Rights Law on Sexual Orientation and 
Gender Identity), developed by a group of inter-
national human rights experts and promulgated 
in March 2007 at the meeting of the UN Human 
Rights Council; Resolution of the Parliamentary 
Assembly of the Council of Europe «Discrimina-
tion on the grounds of sexual orientation and 
gender identity» of 2010; Recommendation of 
the Committee of Ministers of the Council of 
Europe «On measures to combat discrimina-
tion on grounds of sexual orientation or gender 
identity» of 2010. In addition, we are talking 
about a number of documents at the level of the 
UNO (Human Rights Resolutions, Reports of the 
High Commissioner for Human Rights) and the 
Council of Europe (Reports of the Commission-
er for Human Rights), which are periodically 
published as a reaction to discrimination on the 
basis of sexual orientation and gender identi-
ty in different regions of the world, as well as 
a call to states to take appropriate measures to 
prevent this discrimination. The practice of the 
European Court of Human Rights in the field of 
protecting individuals’ gender identity rights is 
also significant because it serves as a guideline 
towards understanding the development and 
strengthening of the participation of the mem-
ber states of the Council of Europe in this area of 
social relations. 

So for example, the Yogyakarta Principles 
contain a wide range of human rights standards 
in terms of their applicability to issues of sexu-
al orientation and gender identity. Each of the 
principles (29) includes, inter alia, recommen-
dations to states on how to ensure these rights. 
Gender identity according to this international 
document is defined as «a person’s deep aware-
ness of the internal and individual characteris-
tics of gender, which may or may not coincide 
with birth gender, including the individual 
sense of their body (may be accompanied by 
changing appearance or physiological functions 
by medical, surgical or other means) and other 
manifestations such as clothing, speech and be-
havior» (Yogyakarta Principles, 2007).

I. Ya. Seniuta believes that, based on in-
ternational documents, it is possible to identify 
general principles related to human rights and 

gender identity: 1) universality – it provides for 
the right of individuals of any sexual orientation 
and gender identity to possess the whole spec-
trum of rights and obligations on a full-scale ba-
sis; 2) equality – it involves the formulation of 
equality of rights and freedoms of individuals 
of any sexual orientation and gender identifi-
cation, their equality before the law, providing 
them with equal opportunities; 3) non-discrim-
ination – it envisages the right of everyone to 
exercise their rights and freedoms without dis-
crimination on the grounds of sexual orienta-
tion and gender identification; 4) an individual’s 
autonomy – it presupposes everyone’s right to 
independently determine their sexual orienta-
tion and gender identity; 5) respect for human 
dignity regardless of sexual orientation and gen-
der identification (Seniuta, 2015, p. 285).

Hence, despite the recommendatory nature 
of international legal acts in the field of ensur-
ing the human right to gender identity, it should 
nevertheless be noted that the international 
community is increasingly calling on states to 
take appropriate measures on the proper obser-
vation of the principles of equality, non-discrim-
ination, individuals’ autonomy and respect for 
their dignity while implementing gender identi-
ty right and provide its proper legal regulation.

As for the Ukrainian experience of norma-
tive provision of the human right to gender iden-
tity, we are talking primarily of the provisions 
of the Fundamental Law of the state, which, in 
particular, in Art. 24 enshrines the principle of 
non-discrimination on various grounds (The 
Constitution of Ukraine, 1996). And, although the 
Constitution in this norm does not clearly indi-
cate the attributes of sexual orientation and gen-
der identification, nevertheless the wording «or 
other attributes» may mean, inter alia, the indi-
cated attributes. Similar to these constitutional 
provisions, the Law of Ukraine «On principles 
of preventing and combating discrimination in 
Ukraine» does not specify attributes of sexual 
orientation and gender identification in defin-
ing the notion of «discrimination», fixing only 
«other attributes that were, are and can be valid 
or presumed» (On the principles of preventing 
and combating discrimination in Ukraine, 2012). 
However, we emphasize the admissibility of in-
cluding also attributes of sexual orientation and 
gender identity to «other attributes».
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It should be added here that a significant 
number of states, like Ukraine with its experi-
ence in the field of non-discrimination, do not 
enshrine clearly the attributes of sexual orien-
tation and gender identity as attributes of dis-
crimination in their respective legal acts. With 
regard to the above mentioned such «gaps» are 
bridged by the practice of the European Court of 
Human Rights and the Inter-American Court of 
Human Rights, from whose point of view the in-
dicated attributes at the regional international 
level are recognized as the protected categories 
in the sense of understanding discrimination 
(Lau, 2018, p. 18).  

Additionally, Art. 51 of the Fundamentals of 
the Legislation of Ukraine on Health Care pro-
vides the right of the patient, subject to compli-
ance with the established medico-biological and 
socio-psychological indications, to access health 
care facilities for medical intervention in order 
to change (correct) this patient’s gender. In this 
case, a person, subject to gender change, is is-
sued a medical certificate, on the basis of which 
the issue of changes in this person’s legal status 
is further resolved (Fundamentals of the legisla-
tion of Ukraine on health care, 1992).

In pursuance to the provision of Art. 51 of 
the Fundamentals of the Legislation of Ukraine 
on Health Care in Ukraine, the Ministry of Health 
of Ukraine adopted initially the Decree «On pro-
viding medical care to persons who need gen-
der change (correction)» dated March 15, 1996 
(On the provision of medical care to persons in 
need of gender reassignment, 1996). Later the 
Decree «On the improvement of medical care 
provided to persons who need gender change 
(correction)» dated February 03, 2011 was 
adopted by the Ministry of Health of Ukraine 
(On improving the provision of medical care to 
persons in need of gender reassignment, 2011). 
Currently the Decree of the Ministry of Health 
of Ukraine «On the establishment of medical, bi-
ological and socio-psychological indications for 
gender change (correction) and approval of the 
form of supporting documentation and instruc-
tions for its completion» dated October 05, 2016 
(About establishment of medico-biological and 
social-psychological indications for change (cor-
rection) of sexuality and the statement of the 
form of the primary accounting documentation 
and the instruction on its filling, 2016). A num-

ber of adopted acts, which are further improved 
by the Ministry of Health Care of Ukraine, aim 
at determining the procedure for medical care 
provided to persons who need gender change 
(correction), show the importance of this sphere 
of social relations for the state and the need to 
determine its key aspects in order to avoid possi-
ble abuses because human health and life (phys-
ical and psychological) are at stake. 

4.Conclusions
Therefore, based on the conducted re-

search we can state at least the following. 1. 
Gender identity includes certain models of so-
cial behavior in relation with the gender deter-
mined by nature. Accordingly, we are dealing 
with either acceptance or non-acceptance of 
it. Hence, gender identity demonstrates an in-
dividual’s behavior in society which rests on 
self-identification based on gender. 2. The right 
to gender identity entails the possibility to un-
dertake lawful actions which serve for self-iden-
tification based on gender.  In other words, the 
right to gender identity means a person’s abili-
ty to freely act in society on the basis of the so-
cial role by which she identifies herself on the 
basis of gender. Accordingly, the point is about 
actions of a legal (the implementation of rights 
and obligations based on self-identification, the 
social gender change) and medical nature (the 
possibility of changing (correcting) the biologi-
cal gender). In other words, the right to gender 
identity means an individual’s ability to freely 
act in society on the basis of the social role he 
/ she identifies himself / herself with in view of 
gender. 3. Despite the recommendatory nature 
of international legal acts in the field of ensur-
ing the human right to gender identity, it should 
nevertheless be noted that the international 
community is increasingly calling on states to 
take appropriate measures on the proper obser-
vation of the principles of equality, non-discrim-
ination, individuals’ autonomy and respect for 
their dignity while implementing gender identi-
ty right and provide its proper legal regulation.
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Анотація
Мета дослідження полягає у висвітленні та аналізі основних засад розуміння та правового забезпечення 

гендерної ідентичності як особливого правового феномену.

Методологічну основу даного дослідження складає система методів, наукових підходів, прийомів та прин-

ципів, котрі були спрямовані для реалізації цілей дослідження. Застосовувались універсальні, загальнонаукові та 

спеціально-юридичні методи.
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У статті досліджено, що однією з основних характеристик гендерної ідентичності в науковій літерату-

рі визнається засвоєння особистістю гендерних ролей (тобто способів поведінки залежно від позицій людей у 

статевій диференціації) і розвиток гендерної самосвідомості (тобто усвідомлення своєї схожості й відмінно-

сті з представниками своєї статі, на відміну від протилежної). Реалізовуючи право на гендерну ідентичність, 

може йти мова як про можливість зміни біологічної статті, так і (або) соціальної, що виражається у зміні не 

лише фізичних даних, але й свідомості людини, її світогляду, соціальної (у деяких випадках – і юридичної) ролі у 

суспільстві, сім’ї … соціальних манер статі (імені, зовнішності, моделі поведінки тощо). Окрім цього, виходячи 

з міжнародних документів, можливо виділити загальні принципи, пов’язані з правами людини та гендерною 

ідентичністю: універсальність; недискримінація; автономія особи; повага до гідності людини незалежно від її 

сексуальної орієнтації та гендерної ідентифікації.

На підставі проведеної наукової розвідки автор прийшов до певних висновків. 1. Гендерна ідентичність 

передбачає ті чи інші моделі соціальної поведінки особи щодо статевої належності, яка їй природно дана. 

Тобто передусім мова йде про прийняття чи неприйняття такої природності. Таким чином, гендерна іден-

тичність демонструє поведінку особи в суспільстві, в основі якої лежить самоідентифікація за її статевою 

належністю. 2. Право на гендерну ідентичність передбачає можливість особи вчиняти правомірні дії, які слу-

гуватимуть для її самоідентифікації на основі статевої приналежності. Відповідно до цього йдеться про дії 

юридичного (реалізація відповідних прав та обов’язків) та медичного характеру (можливість зміни (корекції) 

біологічної статі). Іншими словами, право на гендерну ідентичність означає можливість особи вільно діяти 

в суспільстві на основі тієї соціальної ролі, з якою вона себе ідентифікує. 3. Незважаючи на рекомендаційний 

характер міжнародно-правових актів у сфері забезпечення права особи на гендерну ідентичність, міжнарод-

не співтовариство все частіше закликає держави вживати відповідних заходів щодо належного дотримання 

принципів рівності, недискримінації, автономії особи та поваги до її гідності при реалізації права на гендерну 

ідентичність та надавати йому належну правову регламентацію.

Ключові слова: гендерна ідентичність, право на гендерну ідентичність, зміна статі.
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  Summary
The purpose of the article is to research the process of constitutionalization of associa-

tive relations between Ukraine and European Union. The authors distinguish and reveal 
two significant aspects of this process: meaningful and implementing.

It is determined that the meaningful constitutionalization by its essence is the consti-
tutional modernization, where the meaningful updation of the Constitutional provisions is 
being made in order to form the constitutional pillars for further democratization of social 
and political life in Ukraine, the approximation of the national political and legal system in 
accordance with the European values and principles, the improvement of the internal legal 
framework. The implementing aspect of constitutionalization means the purposeful for-
mation of constitutional preconditions for the implementation of Association Agreement’s 
provisions to the national legal system. The authors stipulate that the fulfillment of both 
meaningful and implementing constitutionalization of Ukraine’s association with EU shall 
be implemented mainly by incorporating of this process directly into the context of the 
constitutional reform in Ukraine.

The article analyzes the organizational and legal measures aimed at the realization by 
Ukraine of its European integration purpose and determines that such measures should be 
carried out by three fundamental directions. Such tendencies include: 1) reformation of the 
meaningful and implementing principles of the Fundamental Law of Ukraine in order to en-
sure the constitutional support of this process; 2) concretization and detalization of the con-
stitutional norms and principles in legislation (primarily, in those legislative and bylaws that 
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refer to the harmonization of national law with EU law); 3) legal and law enforcement activity 
of national public authorities, and especially judicial bodies of constitutional and general ju-
risdiction, in order to ensure the implementation of Association Agreement’s provisions.

The special attention is paid to certain problems of the reformation of Constitution of 
Ukraine ensuring the European integration. The authors express the critical reservations 
related to the amendments to the Constitution with the provisions of strategic orientation 
of Ukraine for the long term perspective. 

The authors conclude that the implementation of constitutional reform and the es-
tablishment of associative relations with the EU are two interrelated processes. Therefore, 
only a high-level synchronization of measures carried out within these areas, the determi-
nation of their priorities, the coordination and concordance of current tasks will allow to 
develop a comprehensive strategy of a constitutional reform and provide a holistic nature 
to constitutional transformations.

Key words: Constitution of Ukraine, Constitutional Reform, Constitutionalization, Eu-
ropean Union, Association Agreement between Ukraine and the EU.

1. Introduction
While signing the Association Agreement 

with the European Union (hereinafter – the EU), 
Ukraine has undertaken the commitments to 
improve its domestic legal framework in con-
formity with European standards. In this con-
text, the particular attention should be paid to 
the provisions of the Fundamental Law of the 
State – the Constitution. 

It is clear as the Constitution reflects the 
state’s approaches to international cooperation. 
The Constitution is the element of the legal sys-
tem that effectively regulates the activity both 
in the internal and foreign policy spheres, pro-
motes the appropriate protection of national in-
terests.

On the other hand, the problems related to 
the Fundamental Law amendments, cancella-
tion of current or including of new provisions 
that regulate issues bounded with internation-
al relations are actualized taking into consider-
ation the constitutional reform’s processes, in 
particular, with the amendments to the Consti-
tution of Ukraine in February 2019. Such chang-
es determined the state’s strategic orientation of 
Ukraine to acquire the full membership in the 
EU.

The issue of constitutional changes is not 
new for Ukraine and has repeatedly become 
both the subject of political discussions and 
the object of scientific research. The charac-
teristics of certain aspects of this process were 
researched by such domestic scientists as Y. 

Barabash, Y. Voloshyn, V. Campo, A. Krusyan, M. 
Orzikh, N. Parkhomenko, S. Pogrebniak, T. Dor-
ozhna, A. Skrypnyuk, V. Shamray, Ja. Chernopy-
shchuk and others. However, such process has 
not received the expanded theoretical interpre-
tation yet. The confirmation of this thesis is the 
fragmentation and contradiction of approaches 
in regard of the constitutionalization process 
of Ukraine-EU association. These facts are con-
firmed in legal literature, as well as some differ-
ences in understanding of its essence and mean-
ingful content.

At the same time, the development of asso-
ciative relations with the EU causes the neces-
sity for a detailed analysis of the implemented 
and planned constitutional changes in order to 
bring into correlation with the declared Euro-
pean integration aspirations of our state. The 
Ukrainian scientist O. Zadorozhnyi emphasized 
that the separation of the constitutional process 
and various aspects of international law is false 
and wrong, because only their integrated con-
sideration will allow to develop a holistic strat-
egy of the constitutional reform in Ukraine (Za-
dorozhnyi, 2014, p. 29).

2.  Constitutional Factors of 
Implementation of Ukraine’s 
European Integration Aspirations
Obviously, the success of the Ukrainian 

constitutional process of reformation is direct-
ly proportional to its compliance with a set of 
conditions. Such conditions are: the conceptual 
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validity; the systemicity; the transparability; the 
national peculiarities of constitutional and legal 
development and the formation of a constitu-
tional tradition; compliance with formal proce-
dural requirements (legality); public recognition 
and support for the constitutional transforma-
tions (legitimacy); internal and external factors 
of political, social and economic nature to mini-
mize their impact on the constitutional and legal 
processes.

At the same time, the implementation of 
any constitutional transformations primarily 
requires the determination of two crucial po-
sitions. These viewpoints cover the following 
issues: who is, inter alia, the “customer” of the 
implemented and systematic constitutional 
changes, and what is the pursued goal? It seems 
that the “customer” of the constitutional reform 
in our country is the people of Ukraine who seek 
to change the approaches to the organization 
of the state, the functioning of its apparatus, its 
mutual interaction with society. According to A. 
Lotyuk, the driving force for the constitutional 
and other current reforms within the state is the 
initiative of Ukrainian citizens, unprecedented 
activity of civil society and its institutions relat-
ed to the modernization of the Constitution of 
Ukraine and the renewal of the Ukrainian state 
(Lotyuk, 2015, p. 110).

Taking into consideration these require-
ments of the Ukrainian people, the purpose of 
the constitutional reform should be considered 
the creation of a constitutional system of the 
limited governance as a practical embodiment 
of the constitutionalism doctrine. Consequently, 
Ukraine shall become the constitutional state 
(Boryslavska, 2016, p. 48).

It is believed that the achievement of this 
goal is logically correlated with the implemen-
tation of the goals and objectives of the Associa-
tion Agreement between Ukraine and the EU. In 
particular, Art. 4 of the Association Agreement 
establishes that one of the purposes of the po-
litical dialogue between the Parties is “strength-
en respect for democratic principles, the rule 
of law and good governance, human rights and 
fundamental freedoms, ... and contribution to 
the consolidating domestic political reforms” 
(Association Agreement, 2017).

In our opinion, the successful fulfillment of 
the tasks defined by the Association Agreement 

requires the directing of the constitutionaliza-
tion processes directly into the regulation area 
of these relations. It causes an objective necessi-
ty to regulate and confirm them at the highest - 
constitutional and legal level. Other words, obvi-
ously, that the constitutional formalization of the 
European orientation for further development 
of the country is not enough to implement the in-
tegration aspirations of Ukraine. This is possible 
only in case of creation of political, legal and eco-
nomic systems compatible with European ones. 
In its turn, it requires the unification of constitu-
tional approaches to the regulation of the prior-
itized constitutional institutions – human rights 
and freedoms, civil society, justice, mechanisms 
of power decentralization, parliamentary sys-
tem of government market economy etc. On the 
other hand, the constitutionalization process 
directly depends on the consistent expression 
of the normative content of the Constitution of 
Ukraine in the current legislation detailing and 
developing its prescriptions (Marceliak, 2016. 
p. 72), as well as on the creation of appropriate 
organizational principles necessary for the ef-
fective lawmaking and law enforcement meas-
ures. Because of this, the Association Agreement 
acquis should become a particular guideline of 
the state’s legal policy, and all national legal acts 
should be interpreted and applied in maximum 
conformity with its provisions.

In this context, the constitutionalization 
of Ukrainian association with the EU is a mul-
ticomponent process, the implementation of 
which should in one way or another cover all 
levels of the legal system. The practical aspect of 
constitutionalization process of association be-
tween Ukraine and the EU is revealed through 
the dynamic set of organizational and legal na-
ture measures. They are aimed at the implemen-
tation by Ukraine of its European integration 
purpose. Such measures should be carried out 
in three important directions at the regulatory 
level of the legal system. 

Firstly, the fundamental precondition for 
the constitutionalization of associative relations 
between Ukraine and the EU is to reform the 
meaningful and implementing principles of the 
Fundamental Law of Ukraine to ensure the con-
stitutional support of this process. 

Secondly, an important element of the con-
stitutionalization of the associative relations 
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between Ukraine and the EU is the concretiza-
tion and itemization of constitutional norms 
and principles in the positive law systems and 
legislation (primarily in those legislative and 
bylaws aimed at harmonizing national law with 
EU law).

Thirdly, in the process of implementation 
of the Association Agreement’s provisions, the 
legal and law enforcement activities of nation-
al public authorities, and especially the judicial 
bodies of constitutional and general jurisdiction, 
become crucial. 

Therefore, the national constitutionali-
zation of the association process is mediated 
by all types of state legal activity (law-making, 
law-based and law enforcement), which is con-
nected with the necessity to provide individuals 
(individuals and entities) with the legal means 
and measures of direct application of the Asso-
ciation Agreement acquis. All these areas of con-
stitutionalization are interconnected and com-
plementary, but this relationship is hierarchical. 
It turns out that in any democratic, legal state 
the constitution is an act of higher legal force, 
its norms occupy the main priority with respect 
to the norms of other legal acts, and their action 
is determined by the principle of supremacy in 
the legal system, which provides for the imple-
mentation of law-making and law enforcement 
activities in the state on the basis and in accord-
ance with its provisions (Terletsky, 2007, p. 69-
70).

At the same time, no one constitution, no 
matter how it regulates the social relations, is 
unable to cover the full range of such relations, 
because, on the one hand, the constitution has a 
sustainable character, and social relations have 
a dynamic nature, and on the other hand, the 
range of these relations is extremely enormous. 
Therefore, a certain part of them is regulated 
by the legislative power through laws that must 
comply with the constitutional principles, pur-
poses, declarations, i.e. its spirit (Baymuratov, 
2008, p. 545-546). Also legal and law enforce-
ment decisions of constitutional and general 
jurisdiction courts derive from the norms and 
principles of the Constitution of Ukraine. 

Therefore, in our opinion, the first of the 
directions of constitutionalization process of 
the association, i.e. at the level of the Funda-
mental Law, is mainly the paramount one, since 

the Constitution of Ukraine, being empowered 
within the national legal system by the rule and 
the highest legal force, determines the basis of 
associative relations’ legal regulation and there-
by gives the impulsion and directs the relevant 
processes at other levels, which should be con-
sidered as secondary constitutionalization. At 
the same time, the primary constitutionalization 
process of association between Ukraine and the 
EU has two aspects: meaningful and implement-
ing.

3. Meaningful Constitutionalization 
of the Association Process between 
Ukraine and EU
The meaningful constitutionalization is a 

constitutional modernization with the meaning-
ful updating of the Fundamental Law provisions 
in order to form the constitutional principles for 
further democratization of social and political 
life in Ukraine, approximation of the national 
political and legal system to European values 
and principles, improvement of the internal leg-
islative framework. These are the changes that 
have been on the agenda for a long time in the 
context of the constitutional reform in Ukraine. 
But at the same time, these are the constitutional 
transformations on which the EU insists, consid-
ering them as a necessary condition for further 
development of associative relations with our 
state and the implementation of its European in-
tegration aspirations.

The relevant approach is directly reflect-
ed in the text of the Association Agreement be-
tween Ukraine and the EU. For instance, Art. 3 
and Art. 6 of the Association Agreement define 
the desire both of Ukraine and the EU to cooper-
ate in order to ensure that their internal policy 
is based on common principles, in particular, 
such as stability and effectiveness of democratic 
institutions, the rule of law and respect for hu-
man rights and fundamental freedoms, proper 
governance, market economy, balanced devel-
opment, etc.

These provisions are stipulated in Art. 14 
Chapter III “Justice, Freedom and Security” of 
the Assocation Agreement. This article provides 
that within the cooperation framework in the 
sphere of justice, freedom and security, the Par-
ties pay special attaention and importance to the 
establishment of the rule of law and strengthen-



71ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

Olga Strieltsova, Serhii Prylutskyi

ing of institutions of all levels in the governance 
field and law enforcement and judicial bodies. 
The article emphasizes that the cooperation be-
tween Parties will be aimed at the strengthening 
of the judiciary, improving its efficiency, guar-
anteeing its independence and impartiality and 
fighting corruption (On ratification of the Asso-
ciation Agreement between Ukraine, on the one 
hand, and the European Union, the European 
Atomic Energy Community and their Member 
States, on the other hand, 2014).

The constitutional reform is crucial for all 
other measures, including sectoral reforms. 
They should be based on the principle of con-
stitutionalization. At the current stage one of 
the priorities of the constitutional reform is 
to establish such a mechanism of state power, 
which would make it impossible to usurp power 
by any of the highest state officials, and at the 
same time would ensure the unity of state policy 
(Nikitenko & Magda 2015). The reform was sup-
posed to guarantee the fair justice, as well as lay 
down the foundations for local self-government 
reform and power decentralization.

Taking into consideration these principles, 
the reform of judicial system and decentraliza-
tion of power (the reform of local self-govern-
ment) have become the crucial priorities of the 
meaningful constitutionalization during the as-
sociation process between Ukraine and the EU. 
In general, the Ukrainian external obligations 
have entirely been coincided with domestic in-
terests mainly in these two spheres. Perhaps, 
we suppose, the further steps in the imple-
mentation of constitutional transformations in 
Ukraine were carried out quite quickly by devel-
oping proposals for the Basic Law reformation 
and their partial implementation.

Based on the external obligations and inter-
nal priorities, the main issue of the meaningful 
constitutionalization in the aspect of association 
process between Ukraine and the EU was the re-
form of the Constitution of Ukraine in respect of 
justice. In June, 2016 the Basic Law was amend-
ed by the relevant and additional provisions 
thereto. They cover all components of the judi-
cial system, thereby ensuring a comprehensive 
update of its constitutional principles (Prylut-
sky & Streltsova, 2016, p. 9-17). The main pur-
pose of these transformations was to optimize 
the judiciary system in Ukraine, guarantee fair 

justice, independence and professionalism of 
judges, promote the status of contiguous institu-
tions (High Сouncil of Justice, prosecutor’s office 
and advocacy) in conformity with the European 
standards, as well as to ensure the independ-
ence of the Constitutional Court of Ukraine and 
its ability to protect the Basic Law through the 
resolution of political conflicts in legal manner.

At the same time, the text changes to the 
Constitution of Ukraine, being the basic factor 
of constitutionalization process of association 
between Ukraine and the EU, does not mean 
mainly to the formal constitutional legalization. 
Moreover, such changes do not lead to the judi-
cial system’s exhaustion (in particular, the issue 
of the constitutional reform in respect of pow-
er decentralization and reorganization of local 
self-government in Ukraine are still on the agen-
da). Therefore, the further constitutionalization 
of the Ukrainian legal system is a complicated 
process. Its effectiveness will be determined by 
increasing of the constitutional quality and the 
level of regulation of social relations in the state.

4. The Implementing 
Constitutionalization of the 
Association Process between Ukraine 
and the EU
The second, i.e. the implementing aspect of 

constitutionalization, is aimed at the purposeful 
formation of constitutional preconditions for the 
implementation of the Association Agreement’s 
provisions to the national legal system. The im-
plementing constitutionalization predicts the 
entire set of measures to reform the constitu-
tional legislation in order to create appropriate 
constitutional principles for the implementation 
of the Association Agreement’s provisions to the 
national legal order of Ukraine. In fact, the im-
plementing aspect of the constitutionalization of 
the associative relations between Ukraine and 
the EU means the ensuring of the implementa-
tion of the Association Agreement’s provisions 
within the framework of the Ukrainian national 
legal order. There are certain important indica-
tors of the implementing constitutionalization 
of the associative relations between Ukraine 
and the EU. Firstly, the consolidation within the 
Basic Law’s principles of foreign policy activities 
of Ukraine (in particular, the European foreign 
policy orientation of the state), which is a pre-
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requisite and a kind of constitutional and legal 
guarantee of succession and consistency in im-
plementating measures within the associative 
relations between Ukraine and the EU. Secondly, 
the improvement of constitutional provisions in 
respect of national and international law inter-
action, in particular, those that regulate the im-
plementation of international treaties into the 
national legal system (first of all, Article 9 of the 
Constitution of Ukraine).

5. Key Problems of Transformation of 
the Constitution of Ukraine in respect 
of the European Integration Direction.
In regard of the determination in the Con-

stitution of Ukraine of the strategic orientation 
of the state to acquire the full membership of 
Ukraine in the EU, it should be noted that the 
debates in respect of the necessity for consolida-
tion in the preamble or in Chapter I of the Basic 
Law of the provisions related to the European 
vector of Ukraine are discussed in national sci-
entific scholars before the official amendments 
to the Constitution of Ukraine enter into force. 
The experts, referring to the Declaration on 
State Sovereignty of Ukraine in 1990, pointed 
out that it contains a provision that “The Ukrain-
ian SSR acts as an equal participant in interna-
tional communication, actively promotes the 
strengthening of universal peace and interna-
tional security, directly participates in the Eu-
ropean process and European structures” (our 
italics. – O.S.) (Declaration on State Sovereignty 
of Ukraine, 1990). Thus, it was noted that the 
Declaration, although in general form, establish-
es certain principles of European orientation of 
Ukrainian foreign policy and emphasized that 
the current version of the Basic Law immediate-
ly requires them.

On the one hand, this approach had an ob-
jective basis, because the change of political 
power forces (and especially in respect of the 
President of Ukraine) on the regular basis caused 
certain adjustments in the foreign policy orienta-
tion and development strategy of our state. Thus, 
during the presidency of L. Kuchma the so-called 
policy of “multiverse balancing” was laid down 
in the Ukrainian foreign policy activity. On the 
one hand, the priority direction of foreign policy 
activity of our state was the European integra-
tion, and on the other, Ukraine took part in some 

integration projects throughout the CIS and built 
the bilateral relations with Russia and other Sovi-
et Union’s former republics on the basis of good 
faith, cooperation and partnership. After the 
Orange Revolution, the newly elected President 
V. Yushchenko preferred the Western vector of 
Ukrainian cooperation in the foreign sphere. In-
stead, his opponent and the following head of the 
state, V. Yanukovych, radically changed Ukraine’s 
external priorities from the western to the eastern 
vector. As a result, new tendencies of Ukraine’s 
movement to Eurasian integration structures got 
the ooportunity to exist. Consequently, these cir-
cumstances ultimately led to the refusal to sign 
the Association Agreement between Ukraine and 
the EU and was one of the factors of the Revolu-
tion of Dignity in 2014. Analyzing these events, 
V. Muraviov noted that the inclusion of the “Eu-
ropean integration article” into the Constitution 
of Ukraine would contribute to its succession 
in internal and foreign policy, regardless of the 
change of political power forces, and consistency 
in the progressive development of our state (Mu-
raviov, 2015, p. 29).

In addition, if we analyze the obligations 
in the political, economic and legal spheres 
undertaken by Ukraine under the Association 
Agreement, and especially the wide-ranging and 
scope of measures to be taken, including the ad-
aptation of national legislative regulation to EU 
acquis, it becomes clear that this approach is de-
signed for the long term and requires a phased, 
stability and predictability of the Ukrainian for-
eign policy vector. 

Simultaneously, it is necessary to make 
some assumptions in respect of certain amend-
ments to the Constitutional provisions related to 
the strategic orientation of Ukraine for the long 
period of time.

Firstly, it should be stated that the fixation 
in the text of the Basic Law of European integra-
tion aspirations of our state has an exceptionally 
internal, unilateral nature, since the Association 
Agreement between Ukraine and the EU does not 
currently provide Ukraine with any prospects of 
membership in this international association. It 
only emphasizes the Union’s recognition of Eu-
ropean choice and aspirations of Ukraine as a 
European state that shares with the EU a com-
mon history and values. It also determines that 
the political association and economic integra-
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tion of Ukraine with the EU will depend on pro-
gress in the implementation of this Agreement 
and on Ukraine’s achievements in respect of 
common values and approximation to the EU in 
the political, economic and legal spheres. These 
provisions reflect the principles of conditionali-
ty and evolution. They are often used by the Un-
ion’s practice in respect of associative relations’ 
regulation, but at the same time they indicate 
that unlike the Agreements on stabilization and 
association with the Balkan countries or even 
former European agreements with the Central 
and Eastern Europe countries, the Association 
Agreement with Ukraine does not aim to pre-
pare it for accession to the EU.

Based on these suggestions, we consid-
er that the consolidation in the Basic Law of 
Ukraine of provisions in respect of its strategic 
movement to acquire the full membership in 
the EU should primarily be caused by the bilat-
eral nature of such movement, which is current-
ly absent.

Secondly, despite the fact that the Basic Law 
in a democratic society should be characterized 
by an increased degree of stability, it should be 
stated that in the current domestic realities, cer-
tain political interests have often been amended 
to the text of the Constitution of Ukraine. There-
fore, even the including of these provisions in 
the text of the Constitution of Ukraine does not 
guarantee the full invariability of state’s foreign 
policy priorities in the future.

Thirdly, we consider that the definition and 
consolidation of the strategic foreign policy of 
Ukraine in the Basic Law should primarily rely 
on the will of the Ukrainian people. Therefore, 
this issue should be brought to the general dis-
cussion through the national referendum. But 
taking into account that the part of the state’s 
territory is annexed and occupied by the Rus-
sian Federation, the involvement of all Ukrain-
ian citizens is almost impossible. Thus, even 
the referendum will be hold, its results cannot 
be considered completely positive and exact 
(Streltsova, 2019, p. 305-308).

Therefore, the entry into force of amend-
ments to the Constitution of Ukraine (in re-
spect of the definition of the European vector 
of state development) is only a small part of a 
much more global process. It should be support-
ed mainly by the successful and constitutional 

maintanance that will be the key to the Ukrain-
ian gradual transformation into a democratic 
and legal state.

6. Conclusions
Thus, the implementation of both meaning-

ful and implementing constitutionalization of 
association between Ukraine and the EU can be 
implemented only by incorporation of this pro-
cess directly into the context of constitutional 
reform in Ukraine. It is important to realize that 
the implementation of constitutional reform 
and the establishment of associative relations 
with the EU should not be considered as two 
parallel directions of work holding in different 
coordinate systems. On the contrary, only max-
imum synchronization of measures carried out 
within these areas, determination on both bases 
of their priorities, coordination and confirma-
tion of current tasks will allow to develop a com-
prehensive strategy of constitutional reform 
and provide constitutional transformations of a 
holistic nature. In our opinion, the instrumen-
tarium laid down in the political and economic 
parts of the Association Agreement, under the 
conditions of its consistent and pragmatic appli-
cation, can ensure the reformation of national 
political, legal, social and economic institutions 
in Ukraine, taking into account its national in-
terests.
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Анотація 
Метою даної статті є дослідження процесу конституціоналізації асоціативних відносин між Україною та 

Європейським Союзом. Автори виокремлюють та розкривають два основні аспекти цього процесу: змістовний та 

імплементаційний. Визначається, що змістовна конституціоналізація по своїй суті є конституційною модерні-

зацією, у ході якої відбувається змістовне оновлення положень Конституції з метою формування конституційних 

засад для подальшої демократизації суспільно-політичного життя в Україні, наближення національної політи-

ко-правової системи до європейських цінностей та принципів, удосконалення внутрішньодержавної законодавчої 

бази. Імплементаційний аспект конституціоналізації полягає у цілеспрямованому формуванні конституційних 

передумов для імплементації положень Угоди про асоціацію до національної системи права. Автори вважають, що 

здійснення як змістовної, так і імплементаційної конституціоналізації асоціації України з ЄС можна реалізувати 

лише шляхом включення даного процесу безпосередньо у контексті конституційної реформи в Україні. 

У статті проаналізовано заходи організаційно-правового характеру, спрямовані на реалізацію мети єв-

ропейської інтеграції України і визначено, що такі заходи мають здійснюватися за трьома основними напря-

мами: 1) реформування змістовних та імплементаційних засад Основного закону України для забезпечення 

конституційного супроводу цього процесу; 2) конкретизація та деталізація конституційних норм і принципів 

у законодавстві (передусім у тих законодавчих та підзаконних нормативно-правових актах, які спрямовані на 

гармонізацію національного права з правом ЄС); 3) правотлумачна та правозастосовна діяльність національ-
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них органів державної влади, і особливо судових органів конституційної та загальної юрисдикції, для забезпе-

чення реалізації положень Угоди про асоціацію. 

Звертається увага на певні проблеми реформування Конституції України у зв’язку із забезпеченням євро-

пейської інтеграції та висловлюються критичні застереження, пов’язані з доповненням Конституції положен-

нями щодо стратегічного курсу України на довготривалу перспективу.

Автори роблять висновок про те, що проведення конституційної реформи та встановлення асоціатив-

них відносин із ЄС є двома взаємопов’язаними процесами і тому лише максимальна синхронізація здійснюва-

них у межах цих напрямків заходів, визначення їх пріоритетів, координація та узгодження поточних завдань 

дозволять розробити комплексну стратегію конституційного реформування та нададуть конституційним 

перетворенням цілісного характеру.

Ключові слова: Конституція України, конституційна реформа, конституціоналізація, Європейський 

Союз, Угода про асоціацію між Україною та ЄС. 
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  Summary
The latest trend in modern European constitutionalism is the issue of constitutional 

identity. Constitutional courts, which are the embodiment not only of the protection of the 
Constitution, but also of the limitation of power, are influential subjects of assessing the 
country’s international obligations and their implementation in national legislation.  The 
purpose of the article is to analyze the constitutional identity in the argumentation of deci-
sions of constitutional courts.

The research method is a comparative legal analysis of the practice of constitutional 
review bodies in order to assess the expression of the concept of respect for national identi-
ty, which has become a condition and principle of legal integration in the European region. 
In addition, empirical analysis of decisions of constitutional courts was used. Using the 
system-structural method, the doctrine of «constitutional boundaries» as a component of 
constitutional identity is analyzed.

It is justified that the concept of «identity» appeared and began to be actively used by Eu-
ropean constitutional courts to justify decisions related to the processes of European integra-
tion and the expansion of the influence of supranational institutions of international organi-
zations, including the European Union. It is proved that the decisions of constitutional courts 
should be based on national legal values, taking into account international practice and the 
principle of the supremacy of the Constitution.  At the same time, national courts must take 
into account the country’s international obligations when making decisions. In today’s world, 
constitutional courts cooperate with the courts of international organizations, which form a 
common case law in the member states, in particular on the interpretation of human rights.  
This is manifested in the citation by constitutional courts in their acts of decisions of supra-
national judicial bodies. It should also be noted that the constitutional court may be guided 
by the positions of international courts in forming its legal position, but according to the doc-
trine of judicial discretion, the national court is free to assess the circumstances of the case 
and it is best acquainted with national features and specifics of national law.

The analysis of the decisions of the bodies of constitutional proceedings, which used 
the concept of constitutional identity, gave grounds to claim that the courts in their practice 
in their interpretation appealed to different arguments depending on the specifics of the 
case. For example, in formulating the doctrine of constitutional boundaries, the Constitu-
tional Court of Italy, in substantiating its decision, used at the same time an argument by 
analogy, an argument of agreement, an argument of general principles. The Federal Con-
stitutional Court of Germany in its decision in the case of the Maastricht Treaty resorted to 
naturalistic and systemic arguments.

Admin
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It is concluded that constitutional identity is a system of interpretive arguments used 
by constitutional courts to substantiate decisions that verify compliance with the national 
specifics of constitutional norms. Of course, this applies to the categories of so-called «diffi-
cult cases», for the argumentation of which requires a system of strong arguments. 

Key words: constitutional proceedings; constitutional argumentation; national 
identity; interpretive argument; constitutionalism.

1. Introduction.
Constitutional identity is a relatively new 

concept in the theory of constitutional law, 
which appeared in the motivating part of the 
decisions of constitutional courts in the second 
half of the twentieth century in connection with 
the cases related to the process of European in-
tegration.

Over the last few years, national constitu-
tional identity has become a new trend in Euro-
pean constitutionalism. The concept of national 
identity is welcomed by some authors, others 
demonize its implications for the EU, and others 
discuss important decisions of the constitutional 
courts. In modern conditions, scholars and judg-
es have made the concept of constitutional iden-
tity so fashionable and yet so ambiguous that 
an in-depth analysis of constitutional identity is 
necessary.

The European Constitutional Courts have 
begun to use this concept as a legal counterar-
gument against the influence of the European 
Court on the national legal systems of the Mem-
ber States.

At the theoretical level, the use of this new 
concept has provoked much criticism from legal 
scholars because, in their view, its non-legal and 
non-scientific nature. At the same time, there 
were many supporters of this concept, who are 
representatives of civilizational and socio-cul-
tural approaches to law.  One way or another, 
this concept has attracted the attention of con-
stitutional scholars who have not yet developed 
a common understanding of the concept. Some 
of them suggest defining constitutional identity 
as a method of legal argumentation.

The doctrine of constitutional identity was 
formed on the basis of judicial practice, includ-
ing national constitutional courts (which imple-
ment the function of constitutional interpreta-
tion). At the same time, it was often seen as a 
kind of reflection of the concept of respect for 

national identity, which became a condition and 
principle of legal integration in the European 
region.

2. Constitutional identity as a 
constitutional argument in the 
decisions of the Federal Constitutional 
Court of Germany
«Constitutional identity» is little studied in 

legal doctrine (Rosenfeld, 1994; Jacobsohn, 2006, 
p. 361; Arnaiz & Llivina, 2013) And constitution-
al jurisprudence. As noted in the legal literature, 
from a doctrinal point of view, the concept of 
«identity» has been mainly studied in social re-
search (Śledzińska-Simon, 2015, p. 124-155) and 
only recently began to attract the attention of le-
gal scholars studying international law. and con-
stitutional scholars.  The reason for the increased 
attention to this topic in legal science is that the 
concept of «identity» has emerged and is actively 
used by European constitutional courts to justi-
fy decisions related to European integration and 
expanding the influence of supranational insti-
tutions of international organizations, including 
the European Union. However, it is the consist-
ent ratification of international treaties concern-
ing the establishment and empowerment of the 
institutions of the European Union, in particular 
the Maastricht and Lisbon Treaties, that has led 
to the emergence of modern research on consti-
tutional identity (Martí, 2013, p. 17-36; Kucheren-
ko, Klochko, 2019, p. 99-124).

The judgment of the Federal Constitutional 
Court of Germany in the Gorgul case of 14 Oc-
tober 2004 opened a new stage in the relations 
between the European Court of Human Rights 
and national constitutional justice bodies, set-
ting a precedent for «principled resistance» to 
the legal positions of the European Court of Hu-
man Rights.  Of particular interest is the argu-
ment used by the German Federal Constitutional 
Court to justify non-compliance with the judg-
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ment of the European Court of Human Rights, 
in particular the interpretation of acts of the Eu-
ropean Court of Human Rights as «ultra vires» 
(illegal acts beyond jurisdiction). To begin with, 
it is necessary to consider the constitutional and 
legal significance of an international legal treaty 
in the German legal system. Gorgül v. Germany 
is also interesting in that it has identified this 
fundamental issue for the German legal order. 
Of course, the Federal Constitutional Court of 
Germany could avoid considering it only on the 
basis of national law. However, the body of con-
stitutional proceedings directly raised the ques-
tion of the status of the legal positions of the Eu-
ropean Court of Human Rights.

Having examined the provisions of Art.  23, 
24, 25 and Art. 59 of the Basic Law of Germany, 
the Federal Constitutional Court came to the fol-
lowing conclusions:

- firstly, despite the commitment and open-
ness of the German legal order to international 
law, judgments based on the law of the European 
Convention for the Protection of Human Rights 
and Fundamental Freedoms are an order of mag-
nitude lower than German constitutional law;

- secondly, «the legal force of judgments of 
the European Court of Human Rights extends in 
accordance with international legal principles, 
first of all, to the member states themselves as 
such» and cannot oblige public authorities to take 
certain actions, as this would be interference. In 
the domestic sphere of regulation. The Federal 
Constitutional Court of Germany noted that only 
the constitutional review body has such powers 
(according to § 31 para. 1 of the FCC Act);

- thirdly, under the obligations arising from 
Art.  52 of the European Convention for the Pro-
tection of Human Rights and Fundamental Free-
doms («effective enforcement of any provision»), 
the Federal Constitutional Court of Germany un-
derstands above all the obligation to take these 
provisions into account, but this does not mean 
that they must be followed in all cases. Nation-
al courts cannot mechanically comply with the 
position of the European Court of Human Rights, 
especially in cases where there are «various legal 
relationships related to the exercise of constitu-
tional rights, for example, in private law»;

 - fourthly, even if a judgment of the Euro-
pean Court of Human Rights finds that a nation-
al court’s decision is contrary to the Convention, 

it does not «affect the legal force of that deci-
sion» because it is not provided for in either the 
Convention or the Constitution (BVerfG, Order 
of the Second Senate of 14 October 2004 – 2 BvR 
1481/04).

In this case, the Federal Constitutional Court 
of Germany separated its jurisdiction from that 
of the European Court of Human Rights.  It was 
determined that the European Convention for 
the Protection of Human Rights and Fundamen-
tal Freedoms has the status of a federal law, i.e. 
the Federal Constitutional Court of Germany has 
not made the provisions of the European Con-
vention and the case law of the European Court 
of Human Rights constitutional. However, he 
noted that the Convention is important in the 
case law of the Federal Constitutional Court of 
Germany and in the implementation of interna-
tional principles in the German legal system.

Thus, the Federal Constitutional Court of 
Germany has stated that national courts are not 
obliged to review their decisions on the basis 
of the rulings of the European Court of Human 
Rights. However, the Federal Constitutional 
Court of Germany has made an important cave-
at - in some cases, German courts may review 
the case and take into account the position of 
the European Court of Human Rights, but this is 
not a general rule of interaction between these 
jurisdictions, as there must be real procedural 
possibilities.

Such a possibility is provided only in the 
Criminal Procedure Code of Germany in para-
graph 6 of § 359 of the CPC «Restoration in fa-
vor of the convict», i.e. review is possible only 
in criminal cases. The German Federal Consti-
tutional Court also ruled that civil proceedings 
had a different specificity, and that the position 
of the European Court of Human Rights in this 
area could not reflect a real balance of rights 
and interests «alongside the applicant and the 
Court. Оnly the State Party concerned; the pos-
sibility of third parties participating in the com-
plaint proceedings (Article 36 § 2 of the ECHR) 
is not the institutional equivalent of the rights 
and obligations of a party to the proceedings or 
other persons admitted to the national proceed-
ings» (BVerfG, Order of the Second Senate of 14 
October 2004 - 2 BvR 1481/04).

Thus, the Federal Constitutional Court of 
Germany has established a clear framework 
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for cooperation between the two jurisdictions, 
based on the recognition of the limited legal im-
pact of the Convention on the national legal sys-
tem. The Federal Constitutional Court has ruled 
that «the law of the Convention does not take 
precedence over federal law, especially if it has 
not previously been the subject of a judgment of 
the European Court of Human Rights». Elements 
of the dualistic approach can be traced in this 
position.

The Federal Constitutional Court sees the 
legal impact of the rulings of the European 
Court of Human Rights in the use of these acts as 
«ancillary to the interpretation» of German con-
stitutional rights and freedoms.  Cases of misap-
plication or non-compliance with international 
legal obligations by German courts are the ex-
clusive jurisdiction of the Federal Constitutional 
Court of Germany.  This competence is exercised 
by the Federal Constitutional Court, resolving 
disputes taking into account the position of the 
European Court of Human Rights.

In this regard, it is pertinent to recall the 
history of relations between the Federal Consti-
tutional Court of Germany and another supra-
national body, the European Court of Justice, 
which also claimed the role of «supreme arbi-
ter» in an attempt to invade constitutional reg-
ulation (ECJ, Case 11-70). The Federal Constitu-
tional Court responded with a ruling by Solange 
I, in which (as in the Gorgul case) it refused to 
recognize the primacy of supranational regula-
tion (ECJ, Case 11-70).

The model of judicial cooperation proposed 
in the Solange I case provided that a suprana-
tional body has the exclusive right to interpret 
at its level, and a national court has the compe-
tence to determine the limits of integration of 
supranational norms (the doctrine of constitu-
tional limits).

A similar position is taken by the Italian 
Constitutional Court, declaring its right to con-
stitutional review of those acts of the European 
Union in the adoption of which the Union act-
ed within its competence (ultra vires) (Senten-
za 183/1973. Deposito del 27/12/1973). Thus, 
there is a certain continuity of the positions of 
the Federal Constitutional Court of Germany on 
the protection of its constitutional identity (Sen-
tenza 183/1973. Deposito del 27/12/1973). A sim-
ilar approach was used by the FCC in the case 

of Görgülü v. Germany of 14 October 2014. Ac-
cording to this judgment of the Federal Consti-
tutional Court of Germany, «The Basic Law aims 
to integrate Germany into the legal community 
of peaceful free states, but it does not provide 
for the renunciation of sovereignty enshrined, 
above all, in the German Constitution.  Thus, 
this does not violate the aim of adhering to in-
ternational law if the legislator, as an exception, 
does not respect the law of international trea-
ties, provided that this is the only possible way 
to avoid violating fundamental constitutional 
principles» (BVerfG, Order of the Second Senate 
of 14 October 2004 BvR 1481/04).

3. The doctrine of «constitutional 
boundaries» and constitutional 
identity. 
In the legal positions analyzed above, the 

Federal Constitutional Court of Germany devel-
ops and formalizes the doctrine of constitutional 
boundaries and allocates a special area of legal 
regulation that has «immunity» from decisions 
of international justice bodies, which the Court 
calls the «constitutional core».

In this regard, the doctrine of constitutional 
boundaries and the related concept of «consti-
tutional identity» need to be examined in more 
detail. The concept of counter-boundaries or 
constitutional boundaries originated in Italian 
legal doctrine, and its author is Paolo Barile. 
According to his approach, there is limited legal 
influence of European Union and UN law in the 
national legal system, and the degree of integra-
tion of supranational norms is based on their 
compliance with the general principles of the 
constitutional order of the country. These prin-
ciples are recognized as a barrier (counter-lim-
it), a kind of limit for the action of community 
norms. Since its inception, this doctrine has re-
ceived formal support in the relevant decisions 
of the constitutional courts of Italy and Germa-
ny. The Italian Constitutional Court’s judgment 
of 27 December 1973 № 183/73, the Frontini case 
and the German Federal Constitutional Court’s 
judgment of 25 May 1974 (Solange I) set out the 
main provisions of this doctrine.

The national constitutional justice authori-
ties reach similar conclusions in these decisions: 
despite the recognition of the rule of law of the 
European Union, if these norms contradict the 
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«basic principles of the constitutional order» or 
«fundamental constitutional rights» they cannot 
be applied in domestic law.

It should be noted that the doctrine of con-
stitutional boundaries has been used in assess-
ing the constitutionality of not only internation-
al obligations arising from European Union law. 
The most significant here is the Judgment of the 
Italian Constitutional Court of 22 October 2014 
№ 238, in which the doctrine of constitutional 
boundaries applies to obligations arising from 
the UN Charter (Article 94 of the International 
Court of Justice) (Sentenza 238/2014). Deposit of 
22/10/2014). The Court of Florence considered 
the constitutionality of the first paragraph of Ar-
ticle 10 of the Italian Constitution, in so far as 
it obliges a national judge to abide by a ruling 
of the UN International Court of Justice when it 
established an Italian judge’s obligation to deny 
him jurisdiction. Against humanity committed 
by the Third Reich in Italy. This is a conflict be-
tween the Italian Constitutional Court and the 
UN International Court of Justice. Italy lost the 
case to Germany in a UN court and undertook to 
comply with a number of regulations to improve 
its legislation. The Constitutional Court of Italy, 
assessing the decision, pointed out that the im-
plementation of the norm of international law is 
possible only if it complies with the Constitution 
of Italy and constitutional human rights and 
freedoms. Exercising its competence to assess 
the norms of international law on their consti-
tutionality, the Constitutional Court of Italy did 
not allow the implementation of the decision of 
the International Court of Justice in Italy, citing 
the constitutional barrier and protection of hu-
man rights and freedoms in its territory. Thus, 
the prototype of the concept of constitutional 
identity in Italian constitutional jurisprudence 
was the doctrine of constitutional boundaries, 
which the Italian Constitutional Court defined 
as the basis of constitutional principles and fun-
damental rights guaranteed by the Constitution.

The broad wording of the concept of «na-
tional identity» in the Lisbon Treaty suggests that 
the new norm’s focus on the functional features 
of the state shifts the emphasis from national to 
constitutional identity, as a result of which Euro-
pean constitutional courts have developed their 
own concepts of constitutional state identity. 
The practice of cooperation between the Euro-

pean Court of Human Rights and the Constitu-
tional Court of Bosnia and Herzegovina is quite 
interesting. The peculiarity of their relationship 
is that the European Court of Human Rights, as 
a court of an international organization and a 
supranational body, participates in the forma-
tion of the judiciary of the Constitutional Court 
of Bosnia and Herzegovina, and the President 
of the European Court of Human Rights has the 
right to appoint 3 judges.

4. Relationship between constitutional 
courts and courts of international 
organizations: cooperation or 
autonomy?
The emergence of a supranational legal or-

der causes a change in the relationship between 
the constitutional courts and the courts of inter-
national organizations. What can be their forms 
of interaction? Cooperation, confrontation, au-
tonomy? National constitutional courts do not 
procedurally interact with each other, have dif-
ferent legal principles of formation and organ-
ization, competence. However, their tasks and 
functions for the protection of the constitution 
are common. In today’s world, constitutional 
courts cooperate with the courts of international 
organizations, which form a common case law 
in the member states, in particular on the inter-
pretation of human rights. This is manifested in 
the citation by constitutional courts in their acts 
of decisions of supranational judicial bodies. 
It should also be noted that the constitutional 
court may be guided by the positions of inter-
national courts in forming its legal position, but 
according to the doctrine of judicial discretion, 
the national court is free to assess the circum-
stances of the case and it is best acquainted with 
national features and specifics of national law.

In our opinion, the decision of the constitu-
tional courts should be based on national legal 
values, taking into account international prac-
tice and the principle of the supremacy of the 
Constitution. At the same time, national courts 
must take into account the country’s interna-
tional obligations when making decisions.

The issue of constitutional identity in Ameri-
can doctrine and constitutional law enforcement 
practice should be considered through the prism 
of problems of interpretation and use of consti-
tutional borrowings, which emphasizes the fact 
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that the concept of constitutional identity is not 
least related to constitutional interpretation.

According to M. Savenko: «References to 
the provisions of the Constitution or interna-
tional acts, decisions of the European Court of 
Human Rights, and unsubstantiated statements 
in one’s own decisions cannot be regarded as 
an argument.  A simple set of such references 
or extraction of certain provisions of a court’s 
reasoning does not meet the requirements for 
the content of the motivating part of the deci-
sion, they do not create a belief in the validity 
of the arguments of the Court’s position, and 
therefore unmotivated decision cannot be con-
sidered legitimate.  It is inadmissible to use in 
the argumentation of such a technical and legal 
technique as legal fiction, as well as shuffling, 
manipulation of the statements of the Europe-
an Court of Human Rights and its own decisions, 
arguments in order to create the illusion of per-
suasiveness of the position of the Court.

Such actions have signs of argumentative 
fraud, and with such «arguments» the decision 
of the Court cannot be considered fair with the 
corresponding consequences for the judges who 
voted for it» (Savenko, 2012, p.14).

Also in the context of our study, it should 
be noted that «constitutional identity» is a set 
of «interpretive arguments». According to A. 
Reiner, «constitutional identity is a conceptual 
tool for protection against supranationalization 
of legal orders, protection of material and func-
tional existence of the state, expressed in the 
main political decisions and basic elements of 
its legal culture, which are the value basis of the 
Constitution» (Rainer, 2019).

5.Conclusions. 
Without entering into a discussion on the 

fairness of the use of the concept of constitution-
al identity, it is possible to raise the question of 
the correctness of the characterization of this 
phenomenon as an independent legal argument.

The analysis of the decisions of the bodies 
of constitutional proceedings, in which this con-
cept was used, gives grounds to assert that the 
courts in their practice in their interpretation 
appealed to different arguments depending on 
the specifics of a particular case.

For example, in formulating the doctrine 
of constitutional boundaries, the Constitutional 

Court of Italy, in substantiating its decision, used 
at the same time an argument by analogy, an argu-
ment of agreement, an argument of general princi-
ples.  The Federal Constitutional Court of Germany 
in its decision in the case of the Maastricht Treaty 
resorted to naturalistic and systemic arguments.

That is, constitutional identity is a system 
of interpretive arguments used by constitution-
al courts to substantiate decisions that verify 
compliance with the national specifics of con-
stitutional norms.  Of course, this applies to the 
categories of so-called «difficult cases», for the 
argumentation of which requires a system of 
strong arguments.
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Анотація
Сучасним напрямком сучасного європейського конституціоналізму є питання конституційної іден-

тичності. Конституційні суди, які є втіленням не лише захисту Конституції, але й обмеження влади, є впливо-

вими суб’єктами оцінки міжнародних зобов’язань країни та їх реалізації у національному законодавстві. Метою 

статті є аналіз конституційної ідентичності в аргументації рішень конституційних судів. Метод досліджен-

ня – порівняльно-правовий аналіз практики органів конституційного контролю з метою оцінки вираження 

концепції поваги національної ідентичності, яка стала умовою та принципом правової інтеграції в європей-

ському регіоні. Крім того, використовувався емпіричний аналіз рішень конституційних судів. За допомогою 

системно-структурного методу проаналізована доктрина про «конституційні межі» як складова конститу-

ційної ідентичності.

Відзначається, що поняття «ідентичність» з’явилось і стало активно використовуватися європей-

ськими конституційними судами для обґрунтування рішень, пов’язаних із процесами європейської інтеграції 

та розширенням впливу наднаціональних інституцій міжнародних організацій, зокрема Європейського Союзу. 

Доведено, що рішення конституційних судів повинні базуватися на національних правових цінностях з ура-

хуванням міжнародної практики та принципу верховенства Конституції. У той же час національні суди по-

винні враховувати міжнародні зобов’язання країни при прийнятті рішень. У сучасному світі конституційні 

суди співпрацюють із судами міжнародних організацій, які формують загальну прецедентну практику в дер-

жавах-членах, зокрема щодо тлумачення прав людини. Це виявляється у цитуванні конституційними судами 

своїх актів рішень наднаціональних судових органів. Слід також зазначити, що при формуванні своєї правової 

позиції конституційний суд може керуватися позиціями міжнародних судів, але згідно з доктриною судового 
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розсуду національний суд може вільно оцінювати обставини справи, і його найкраще знати з національними 

особливостями та специфікою національного законодавства.

Аналіз рішень органів конституційного судочинства, які використовували поняття конституційної 

ідентичності, дав підставу стверджувати, що суди у своїй практиці в своїй інтерпретації апелювали до різних 

аргументів в залежності від особливостей справи. Наприклад, формулюючи доктрину конституційних кордо-

нів, Конституційний Суд Італії, обґрунтовуючи своє рішення, використовував одночасно аргумент за аналогією, 

аргумент згоди, аргумент загальних принципів. Федеральний конституційний суд Німеччини у своєму рішенні у 

справі про Маастрихтський договір вдався до натуралістичних та системних аргументів.

Зроблено висновок, що конституційна ідентичність - це система інтерпретаційних аргументів, що ви-

користовуються конституційними судами для обґрунтування рішень, що перевіряють відповідність націо-

нальній специфіці конституційних норм. Звичайно, це стосується категорій так званих «складних справ», для 

аргументації яких потрібна система вагомих аргументів.

Ключові слова: конституційне провадження; конституційна аргументація; національна ідентичність; 

інтерпретаційний аргумент; конституціоналізм.
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Su  mmary
The purpose of the article is a teleological and formal analysis of the related to munici-

pal reform constitutional-conceptual documents approved by public authorities. This topic 
is relevant to the contemporary urgent constitutional problems, because at the beginning of 
2020 President of Ukraine announced his plans to initiate changes to the Constitution 1996 
about the local government.

The main methods of the research include classical legal science methods. The author 
uses formal analysis, synthase, inductive and deductive approach to the problems, covered 
by the article. While looking at the text of Ukrainian Basic Law 1996 and other documents, 
the author uses the most common methods of legal interpretation (original intention meth-
od, purposivism and other).

Results. The author analyzes the constitutional basis of the ongoing Ukrainian municipal 
reform, that was launched in 1998. Since that time, the Head of the Ukrainian state (President), 
the Parliament of Ukraine (Verkhovna Rada of Ukraine) and the Government of Ukraine (Cab-
inet of Ministers of Ukraine) participated in the regulation of this reform. Their actions can’t 
be characterized as concerted, that is why the biggest part of the documents aim the same 
results (efficient local self-government according to the European municipal standard and 
best foreign practices). But the ways of reaching this result differs a lot – it might be revision 
of the administrative-territorial division, it might be decentralization of the public power, it 
might be deconcentrating of the local self-government bodies’ competence. 

Conclusion. The author recommends, firstly, to revise the concepts of the local self-gov-
ernment reform in Ukraine – as some of the documents, that are really out-of-the-date, 
should be cancelled. Secondly, all of the existed documents should be analyzed, and in case 
if there is some interesting and perspective proposal – it can be included to the last version 
of the Municipal Reform Concept. Thirdly, like the last Concept, they should include not 
only actions, but actions accompanied by the timeline.

Key words: local government reform, local self-government, municipal government, 
municipal government, public authority.
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1. Introduction
Municipal reform (reform of local self-gov-

ernment) in Ukraine has been going on for a 
long time, but it is still relevant - perhaps be-
cause none of its stages have been completed 
yet, showing such significant successes that 
would provide grounds for its completion. The 
concepts of this reform approved by the state 
authorities play an important role in the munic-
ipal reform, therefore the doctrinal analysis of 
these documents is an important scientific task.

Problems related to municipal reform in 
Ukraine were studied from the constitutional 
point of view by many national scientists includ-
ing M. Baimuratov, O. Batanov, B. Kalinovsky, P. 
Lubchenko and others. The doctrinal support of 
local self-government reform in Ukraine can be 
considered appropriate, but so far its regulatory 
support remains very weak, including when it 
comes to the concepts of this reform approved 
by public authorities. The study of the constitu-
tional-conceptual documents from a formal and 
substantive point of view is not yet common in 
the national legal literature. 

The purpose of the article is a teleological 
and formal analysis of the related to municipal 
reform constitutional-conceptual documents 
approved by public authorities. This topic is rel-
evant to the contemporary urgent constitution-
al problems, because at the beginning of 2020 
President of Ukraine announced his plans to in-
itiate changes to the Constitution 1996 about the 
local government. 

The main methods of the research include 
classical legal science methods. The author uses 
formal analysis, synthase, inductive and deduc-
tive approach to the problems, covered by the 
article. While looking at the text of Ukrainian 
Basic Law 1996 and other documents, the au-
thor uses the most common methods of legal 
interpretation (original intention method, pur-
posivism and other). 

2. Ukrainian Municipal Reform: 
Overview of the Current 
Constitutional Problems
Recourse to Government-approved concepts 

of most of the stages of municipal reform draws 
attention to the fact that this reform has never 
been carried out (and therefore not regulated) «in-
dependently”, without combining it with reforms 

of other public authorities or other areas of state 
and public life. Since the declaration of independ-
ence of Ukraine, the state authorities have ap-
proved five documents entitled “Concept”, mostly 
or partially devoted to municipal reform. In ad-
dition to these five Concepts, there are a number 
of programs of state support for the development 
of local self-government, but their authors did not 
focus exclusively on municipal issues. 

For example, the purpose of the Program 
of State Support for the Development of Local 
Self-Government in Ukraine (approved by the 
Decree of the President of Ukraine of August 30, 
2001) was strengthening the foundations of civil 
society, the development of democracy; improv-
ing the legal framework of local self-govern-
ment; strengthening the material and financial 
basis of local self-government; improving the 
conditions for ensuring the livelihood and social 
protection of the population, providing it with 
social services at the appropriate level; devel-
oping the initiative of the population in the de-
cision of questions of local value. The program 
provided for the urgency of making proposals 
for measures aimed at further administrative 
reform in Ukraine at the local level, implemen-
tation of state regional policy, strengthening 
the economic base of territorial communities, 
improving the provision of administrative and 
public services to the population (Program 
of state support for the development of local 
self-government in Ukraine, 2001).

3. Municipal Reform’s Conceptual 
Documents in 1998 – 2001
Chronologically, the first conceptual doc-

ument in which the main attention was paid to 
solving the problems of local self-government 
by reforming the territorial organization and 
the scope of powers of the relevant bodies is the 
Concept of Administrative Reform in Ukraine 
(approved by the Presidential Decree on July, 22, 
1998). According to its norms, “in order to achieve 
the goal of administrative reform, a number of 
tasks must be solved during its implementation:

a) the formation of an effective organiza-
tion of executive power at both central and local 
levels of government;

b) formation of a modern system of local 
self-government;
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c) introduction of a new ideology of the 
functioning of the executive power and local 
self-government as activities to ensure the reali-
zation of the rights and freedoms of citizens, the 
provision of state and public services;

d) organization on new principles of civil ser-
vice and service in local self-government bodies;

e) creation of a modern system of training 
and retraining of managerial staff;

f) introduction of a rational administra-
tive-territorial system’ (Concept of administra-
tive reform in Ukraine, 1998).

Thus, a review of the system of public au-
thorities at the central and local levels was en-
visaged. It should be emphasized that even the 
title of the normative legal act and its part I 
«General principles of administrative reform» 
did not refer to municipal reform, although 
given the purpose of the reform defined in the 
Concept, the title «administrative and municipal 
reform» would be more accurate.

From the point of view of reflecting the 
content, the chronologically following doc-
ument is the Concept of Amendments to the 
Laws of Ukraine «On Local Self-Government in 
Ukraine” and “On Local State Administrations» 
(approved by the order of the Cabinet of Min-
isters of Ukraine, 2001, March 1). The Concept 
emphasizes that the amendments to the Laws 
“On Local Self-Government in Ukraine” and “On 
Local State Administrations” are caused by the 
need to increase the role of local executive bod-
ies and local governments in implementing the 
strategy of economic and social development of 
Ukraine for 2000-2004, defined in the Address 
of the President of Ukraine to the Verkhovna 
Rada of Ukraine “Ukraine: Progress in the XXI 
Century. Strategy of Economic and Social De-
velopment for 2000-2004”, and one of the main 
reasons for “joint” reform of local governments 
and local executive bodies is that that “the im-
perfection of legal norms creates excessive ten-
sion in the relations between the heads of re-
gional and district state administrations and the 
heads of regional and district councils, as well 
as between them and the mayors” (Concept for 
Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local 
State Administrations”, 2001).

On May 25, 2001, the Concept of State Re-
gional Policy was approved by the Decree of 

the President of Ukraine. According to its pro-
visions, “the main goal of the state regional pol-
icy is to create conditions for dynamic, balanced 
socio-economic development of Ukraine and its 
regions, improve living standards, ensure com-
pliance with state-guaranteed social standards 
for each of its citizens regardless of residence, 
and deepen processes of market transformation 
on the basis of increasing the efficiency of using 
the potential of the regions, increasing the effec-
tiveness of management decisions, improving 
the work of public authorities and local govern-
ments (Concept of state regional policy, 2001). It 
is worth mentioning that, despite the name, it is 
one of the few normative legal acts of conceptu-
al and programmatic nature, which is devoted 
mostly (though not completely) to the reform of 
local governments.

4. Municipal Reform’s Conceptual 
Documents since 2001
Chronologically, the next document was the 

Concept of Local Self-Government Reform, ap-
proved by the Cabinet of Ministers of Ukraine on 
July 29, 2009 (Concept of local self-government 
reform, 2009). Based on the title, the Concept 
covered only the problems of local self-govern-
ment reform in Ukraine implementation, indi-
cates that these documents also concerned the 
reform of public authorities at the local level as 
a whole. For example, the Action Plan provid-
ed for the development not only of such draft 
laws of Ukraine as “On the city with a special 
status Sevastopol”, “On communal property”, 
but also “On local state administrations” (new 
version), on amendments to the Constitution of 
Ukraine bodies of district and regional councils 
and changes in the functions of local state ad-
ministrations (On approval of the action plan 
for the implementation of the Concept of Local 
Self-Government Reform, 2009).

A similar approach was used in the Concept 
of Local Government Reform, Self-Government 
and Territorial Power Organization in Ukraine, 
approved by the Cabinet of Ministers of Ukraine 
on April 1, 2014. Interestingly, this Concept does 
not provide a goal of reform (only tasks), but con-
tains provisions on the purpose of the Concept: 
“Determination of directions, mechanisms and 
terms of formation of effective local self-gov-
ernment and territorial organization of power 



88 Конституційно-правові академічні студії. Випуск 3. 2020

Section 3. Constitutional and legal principles of organization of activity of state authorities and local government

to create and maintain a full living environment 
for citizens, provision of high quality and af-
fordable public services, establishment of direct 
democracy, satisfaction of citizens’ interests in 
all spheres of life, coordination of interests state 
and territorial communities” (Mishyna, 2020; 
Mishyna, 2017). Like previous Concepts, this 
document focuses not only on municipal, but 
also on administrative reform.

An analysis of the norms of the five men-
tioned Concepts shows the following.

First, public authorities are rather incon-
sistent and insufficiently careful about termi-
nating those conceptual documents that have 
lost their relevance or have been replaced by 
newer ones or simply become obsolete. Among 
the de jure concepts analyzed, the Concept of 
Administrative Reform in Ukraine of 1998, the 
Concept of Amendments to the Laws of Ukraine 
“On Local Self-Government in Ukraine” and 
“On Local State Administrations” of 2001, the 
Concept of State Regional Policy of 2001 remain 
valid, along with the Concept of Local Govern-
ment Reform, Self-Government and Territorial 
Power Organization in Ukraine of 2014. De fac-
to, only the last document is currently relevant. 
And only the Concept of Local Self-Government 
Reform of 2009, after the change of priorities at 
the next stage of municipal reform, was abol-
ished on the basis of Government Order № 567-r 
of August 15, 2012.

Secondly, there is still no certainty with 
those entities whose powers include the adop-
tion of conceptual acts on local government re-
form in Ukraine. The President approved the 
Concept of Administrative Reform in Ukraine 
in 1998 and the Concept of State Regional Pol-
icy in 2001, the Government - the Concept of 
Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local 
State Administrations” in 2001, the Concept of 
Local Self-Government Reform of 2009 and the 
Concept of Local Government Reform, Self-Gov-
ernment and Territorial Power Organization in 
Ukraine of 2014. It is worth mentioning the role 
of Parliament, because the laws of Ukraine are 
often the normative basis for the next stage of 
municipal reform.

Thirdly, the generic titles of documents con-
taining concepts of stages of municipal reforms 
are not unified, and individual names lack ac-

curacy. In general, each of the documents is de-
voted to the reform of public authorities at the 
local level (one - also to the reform of the of civil 
society’s institutions). But the titles of none of 
the five concepts are the same. The narrowest in 
terms of public relations belongs to the Concept 
of Amendments to the Laws of Ukraine “On Lo-
cal Self-Government in Ukraine” and “On Local 
State Administrations” of 2001. It should be fol-
lowed by the Concept of Local Self-Government 
Reform of 2009 and then the Concept of Local 
Government Reform, Self-Government and Ter-
ritorial Power Organization in Ukraine of 2014. 
As for the Concept of Administrative Reform in 
Ukraine of 1998 and the Concept of State Region-
al Policy of 2001, they do not contain in their 
names references to their separate provisions 
concerning the reform of local self-government.

5. Proposals On Concept-Making 
Improvements
The main advantage of the approach to 

give the normative basis formed only for mu-
nicipal reform, is as follows. The Constitution of 
Ukraine of 1996, unlike the Basic Laws of some 
foreign countries, does not contain a section on 
the organization of public power at the local lev-
el. Instead, local authorities are mentioned in 
Section VI “Cabinet of Ministers of Ukraine. Oth-
er executive bodies”, and local self-government 
bodies - in Section XI “Local self-government”. 
Another argument in support of the thesis is 
that paying attention at the level of concepts ex-
clusively to municipal reform will correspond to 
the essence of the civic theory of local self-gov-
ernment, on which the norms of Chapter XI 
“Local self-government” of the Constitution of 
Ukraine are based (see Mishyna, 2020). 

Such an approach would be appropriate not 
only in relation to the conceptual regulations on 
municipal reform, but also to other regulations 
relating to local self-government. For example, 
the Electoral Code of Ukraine in the chapter 
on local elections, the Law “On Service in Lo-
cal Self-Government Bodies” have a significant 
level of politicization. Indirect evidence of this 
is the fact that the conceptual changes and ad-
ditions to the provisions on local elections take 
place, as a rule, almost simultaneously with the 
introduction of similar changes and additions to 
the provisions on elections of MPs of Ukraine, 
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the President of Ukraine); similarly, conceptual 
changes and additions to the laws on service in 
local self-government bodies occur, as a rule, 
almost simultaneously with the introduction 
of similar changes and additions to the Law of 
Ukraine “On Civil Service”). Legal unification is 
important in the context of increasing the legal 
array, but it should not become an end in itself, 
which affects the practical implementation at 
the local level of such a constitutional value as 
democracy. It should be noted that the decision 
of members of the territorial community on is-
sues of local importance, directly or indirectly, is 
just a manifestation of democracy. And attempts 
to “strengthen” the executive branch at the lo-
cal level rather meet the requirements for the 
effective exercise of public power. Thus, we get 
a conflict between democracy and the effective-
ness of the exercise of public power, which con-
stantly arises in Ukraine in the implementation 
of legal regulations for local government.

In addition, the significant level of politici-
zation of local self-government does not always 
meet European municipal standards. Thus, in a 
number of member states of the European Union, 
local self-government is currently quite depolit-
icized due to both the deepening of integration 
processes and the conscious adherence to the 
idea of depoliticization in the implementation of 
legal regulations of local self-government.

The “authorship” of the concepts related to 
municipal reform indicates significant rule-mak-
ing activity in this area by the executive author-
ities and the head of state. Paying tribute to the 
high professionalism of the apparatus of these 
bodies, their rule-making activity in all spheres 
of state and public life, the question arises - 
are they really interested in independent local 
self-government? It should be noted that the 
affiliation of local state administrations to the 
executive branch, headed by the Cabinet of Min-
isters of Ukraine, makes very doubtful the po-
litical will of the Government in the formation 
and further development of local governments 
in a democratic direction as depoliticized public 
authorities. from local state administrations, the 
implementation of which is of some interest to 
them, and is not a “burden” due to lack of finan-
cial or other resources.

Thus, the conceptual regulation of local 
self-government reform in Ukraine should be 

carried out by the Parliament of Ukraine, taking 
into account the representative nature of this 
body and the desire to put into practice in local 
self-government such a constitutional principle 
as democracy.

6. Conclusion
Most of the shortcomings identified in the 

analysis of the concepts related to municipal 
reform approved by various public authorities 
at different times can be remedied fairly quick-
ly – for example, the repeal of three outdated 
municipal reform concepts that still remain in 
force. despite the loss of relevance, or revise 
them in order to exclude from their composi-
tion the rules of municipal reform (Concept of 
administrative reform in Ukraine in 1998, the 
Concept of State Regional Policy of 2001, the 
Concept of amendments to the Laws of Ukraine 
“On Local Self-Government in Ukraine” and 
“On local state administrations” in 2001). Ac-
cordingly, only the Concept of Local Govern-
ment Reform, Self-Government and Territorial 
Power Organization in Ukraine of 2014 will re-
main valid (the Concept of Local Self-Govern-
ment Reform in 2009 was abolished in 2012). 
It is substantiated that, despite the significant 
rule-making activity in this area of executive 
bodies and the head of state, it would be expe-
dient for the Parliament of Ukraine to carry out 
the conceptual regulation of local self-govern-
ment reform in Ukraine.
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Анотація.
Метою статті є телеологічний та формальний аналіз конституційно-концептуальних документів, 

пов’язаних з муніципальною реформою, затверджених державними органами. Ця тема актуальна для сучасних 

нагальних конституційних проблем, оскільки на початку 2020 року Президент України оголосив про свої плани 

ініціювати зміни до Конституції 1996 року щодо місцевого самоврядування.

До основних методів дослідження належать класичні методи юридичної науки. Автор використовує фор-

мальний аналіз, синтез, індуктивний та дедуктивний методи, підходячи до вирішенняпроблем, висвітлених у 

статті. Переглядаючи текст Основного Закону України 1996 року та інші документи, автор використовує 

найпоширеніші методи юридичного тлумачення (метод оригінального наміру, цілеспрямованості та інші).

Результати. Автор аналізує конституційну основу української муніципальної реформи, яка розпочалася у 

1998 році. З цього часу участь у регулюванні цієї реформи брали Глава Української держави (Президент), Парла-

мент України (Верховна Рада України) та Уряд України (Кабінет Міністрів України). Їхні дії не можна охаракте-

ризувати як узгоджені, тому більша частина документів націлена на однакові результати (ефективне місцеве 

самоврядування відповідно до європейських муніципальних стандартів та найкращих закордонних практик). 

Але шляхи досягнення цього результату значно різняться - це може бути перегляд адміністративно-тери-

торіального поділу, це може бути децентралізація публічної влади, це може бути деконцентрація компетенції 

органів місцевого самоврядування.

Висновок. Автор рекомендує, по-перше, переглянути концепції реформи місцевого самоврядування в Укра-

їні – оскільки деякі документи, які вже застаріли, слід скасувати. По-друге, слід проаналізувати всі існуючі до-

кументи, і якщо є якась цікава та перспективна пропозиція – її можна включити до останньої версії Концепції 

муніципальної реформи. По-третє, як і остання Концепція, вони повинні включати не лише дії, але й дії, що 

супроводжуються часовою шкалою.

Ключові слова: реформа місцевого самоврядування, місцеве самоврядування, муніципальне управління, му-

ніципальна влада, публічна влада. 
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Summary
The purpose of this work is to define the concept of functions of the state power consti-

tutional mechanism through the study of doctrinal positions of function in various branch-
es of social sciences.

Methodology for the functions’ study of the state power constitutional mechanism consists 
of the methods of cognition, discovered and developed by philosophy, history, sociology, theory 
of law and state, specialized legal sciences and approved by legal practice. Thus, the role of the 
historical method in the analysis of the functions of the constitutional mechanism of state power, 
in addition to explaining the nature of origin and development, is to ensure a systematic study of 
the evolution of this category. The semantic method was used to clarify the meaning of the term 
“function”, its scientific and practical meaning, the possibility of using it in constitutional law to 
refer to such legal categories as “constitutional mechanism of state power”. The comparative 
method was applied to reveal the general in such terms as “functions”, “goals” and “tasks”.

The results of the study show that the function is a kind of “a pattern”, “a standard”, 
“an ideal model” of the system’s work, in particular, of the constitutional mechanism of state 
power, and therefore, it must be, on the one hand, differentiated from the goals and tasks 
that face the system, and on the other hand – from the real, actual activity of its institutions 
(competences). When determining the functions of the constitutional mechanism of state 
power, it must be assumed that, firstly, the functions are the directions of influence of a 
certain socially significant phenomenon or circumstance on certain legal relations, and sec-
ondly, the functions are the activity of certain subjects of the constitutional mechanism of 
state power within the limits of the powers specified in the Constitution and laws; thirdly, 
functions reflect the essence of the phenomenon, its purpose and patterns of development. 
The theory of functions of the constitutional mechanism of state power should proceed from 
the social purpose of the state, its tasks and goals, the legislation of Ukraine, as well as the 
experience of practical activity of the state apparatus and the achievement of scientific opin-
ion in the field of constitutional law and a number of theoretical and applied legal sciences. 
Actually the system of functions of the state determines the need to study the functions of the 
constitutional mechanism of state power, but if the functions of the state are the directions 
of influence on public relations, then the functions of the constitutional mechanism of state 
power are the directions of the state functions within the competence of individual institu-
tions that make up the structure of the constitutional mechanism of the state power. 

On the basis of this research, the author comes to the conclusion that the functions of 
the constitutional mechanism of state power should be defined as the directions of activity 
of the subjects of the constitutional mechanism of state power within the competence de-
fined in the Constitution and laws aimed at achieving the goals and tasks of the state.

Key words: function; mechanism of state power; functions of the state; goals; tasks; 
activities of the state.
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1. Introduction
Contemporary understanding of functions 

is an important component of the study of the 
constitutional mechanism of state power. It is 
obvious that functionality is the most essential 
aspect of any organization (Setrov, 1972), be-
cause in the general theory of systems of func-
tion they are one of the main characteristics of 
the essence of the object under consideration 
(Afanasiev, 1981). Namely in the functions the 
essential properties of the constitutional mech-
anism of state power as the centralizing power 
of society and the macro-regulator of social re-
lations are reflected. It expresses the will of the 
vast majority of the population, while being re-
alized through a legal system that exerts signif-
icant regulatory and ordering influence on po-
litical, economic and social life of society, social 
groups and individuals.

An analysis of the source base of the study 
revealed the existence of a significant scientific 
heritage, based on the work of both classics and 
modern researchers of problems of state power 
and statehood not only in the field of law, but 
also of political science, philosophy, history, so-
ciology, as well as practitioners who have been 
working on this issue in different times. The first 
most complete and consistent conceptual justifi-
cation and expression of the idea of state power 
and the evolution of statehood were presented 
in the works of such bright thinkers as Shang 
Yang, Confucius, Aristotle, Democritus, Plato, 
Cicero, Socrates, supplemented by such repre-
sentatives of the Renaissance, like N. Machia-
velli, J.-J. Rousseau, T. Hobbes, J. Locke, I. Kant, 
J.-G. Fichte, G. Hegel, T. Campanella, C.-L. Mon-
tesquieu, T. More, A. Schopenhauer, V. Pareto, 
R. Michels, F. Nietzsche, G. Mosca, G. Jellinek, 
R. Dahl, L. Duguit, K. Marx, F. Engels, V. Lenin, 
M. Weber, B. Russell, T. Parsons, M. Foucault 
and others, whose theories and conceptual ap-
proaches were later formed into separate spe-
cific scientific schools and research approaches.

So, since the 50s of the twentieth century 
the amount of literature on state power and 
the institutions of statehood is growing sharply. 
Substantial contributions to the development of 
concepts of power have been made by R. Ber-
stedt, P. Blau, D. Cartwright, S. Clegg, N. Luh-
mann, F. Oppenheimer, D. Wrong and others. 
The problems of organization and functioning 

of state power and its institutions, its unity and 
division are presented in the works of many 
authoritative domestic researchers of the ear-
ly twentieth century and scientists of pre-rev-
olutionary Russia, in particular A. S. Alekseev, 
O. O. Alekseev, V. M. Hessen, V. F. Deriuzhyn-
skyi, A. I. Yelistratov, V. V. Ivanovskyi, I. A. Ilin, 
M. M. Kovalevskyi, F. F. Kokoshkin, M. M. Ko-
rkunov, S. A. Kotliarevskyi, M. I. Lazarevskyi, 
S. A. Muromtsev, M. I. Palienko, I. T. Tarasov, 
B. M. Chycherin, G. F. Shershenevych, A. S. Yas-
hchenko and others. Soviet science has also 
accumulated considerable conceptual experi-
ence in the study of state power and problems 
of statehood. In particular, it is possible to dis-
tinguish the works of R. P. Aleksiuk, V. M. Ame-
lin, M. Yo. Baitin, M. M. Keizerov, A. J. Kim, 
V. G. Lediaiev, O. O. Luzan, V. B. Pastukhov, 
M. M. Stepanov, Yu. O. Tykhomyrov, V. L. Usa-
chev, Ye. I. Farber, V. V. Tsvietkov, V. Ye. Chyrkin, 
L. P. Yuzkov and others.

In the last decade, interest to the study of 
problems of state power, its types, forms, func-
tions and mechanism of implementation in the 
context of modern transformation processes 
has increased significantly in both domestic 
and foreign science. In particular, crucial are 
the achievements of such national scientists 
as V. B. Averianov, O. F. Andriiko, V. D. Babkin, 
M. O. Baimuratov, V. P. Horbatenko, A. P. Zaiets, 
O. V. Zaichuk, A. A. Kovalenko, O. L. Kopylenko, 
L. T. Kryvenko, N. M. Onishchenko, M. P. Orzikh, 
O. V. Petryshyn, V. F. Pogorilko, A. O. Selivanov, 
V. M. Selivanov, V. M. Skrypniuk, O. V. Skrypni-
uk, M. O. Tepliuk, O. Yu. Todyk, Yu. M. Todyk, 
O. F. Frytskyi, Yu. O. Frytskyi, V. M. Shapoval, 
V. O. Shevchuk, S. V. Shevchuk, Yu. S. Shem-
shuchenko, O. I. Yushchik, O. N. Yarmysh and 
others.

2. Retrospective of function in various 
fields of social sciences
In modern constitutional law science there 

is a theoretical connection between the existing 
concepts of state genesis and the so-called clas-
sical concepts of state, state power, constitution-
al mechanism of state power, which have been 
elaborated in the theory of law and other spe-
cialized studies. A brief overview of the relevant 
literary sources makes it clear that the relevant 
legal literature on this issue provides a synthesis 
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of positivist and Marxist ideas, reflecting both 
basic ideas about the structure, attributes and 
functions, and the types and kinds of state. Gen-
erally presented concepts in the theory of the 
state and law represent a paradigm of under-
standing state power, based on three sources of 
its constitution: social and public (sociologism); 
institutional and legal (normativism and etat-
ism) and moral value (ethical axiologism – ethi-
cism). The problem is the theoretical and cogni-
tive necessity to establish the relation between 
sociologism, etatism and ethicism in different 
state scientific concepts.

In order to study and define the system of 
functions of the constitutional mechanism of 
state power, it is first and foremost necessary to 
consider the semantics of this legal category.

The study of scientific literature convinc-
ingly shows that the term “function” is multi-
dimensional; it is suitable for characterization 
of any dynamic structures (Onischenko, 2002). 
This is due to the specific cognitive tasks of 
those sciences where it is applied. Like many 
other concepts in social science, the concept of 
“function” is not purely a legal or political no-
tion while being used in various fields of knowl-
edge and being characterized by the coverage 
of properties that are selected depending on the 
specifics of the field of science.

In the process of development of the theory 
of functions and the process of systems’ func-
tioning in different branches of social sciences, 
there is a search for new concepts and qualita-
tively updated models of organization, which 
require appropriate analysis and synthesis of 
knowledge, achievements and integration of so-
cio-humanitarian knowledge, use of a wide fac-
tual base of relevant specialized legal research-
es, etc.

For the first time, the concept of “function” 
was put into use in mathematics (Vynogradov, 
1985) and was interpreted as implementation 
of actions over quantities. The evolution of the 
concept of “function”, namely the basic stages of 
the formation of the idea of function, coincides 
with the periodization in mathematics and sci-
ence in general. Natural and scientific basis of 
the concept of “function” goes back to antiquity, 
is developing during the Renaissance, and in the 
XVII century the concept of function in science 
is first brought into use in the writings of Des-

cartes and Fermat. The term “function” was first 
presented in scientific meaning by the German 
mathematician and philosopher G. Leibnitz, 
who used the term to name various parameters 
related to the position of a point on a plane; the 
term was introduced into everyday language by 
the Swiss mathematician I. Bernoulli (Prokhor-
ov, 1987).

Subsequently, the concept of “function” be-
came part of the conceptual apparatus of many 
social sciences, physics (Prokhorov, 1983), med-
icine (Prokhorov, 1996), psychology (Platonov, 
1982) and others. Borrowing categorical con-
cepts in a particular scientific field is an objec-
tive phenomenon. In addition, the meaning of 
such a term can be significantly different from 
the original and have a different content load in 
a specific field of scientific knowledge.

The term “function” comes from Lat. func-
tio and means realization, execution, accom-
plishment – a way of doing a thing or an element 
of the system, aimed at achieving a certain effect 
(Shynkaruk, 1986). In an explanatory diction-
ary, the term “function” is defined, firstly, as the 
work performed by an organ or organism; sec-
ondly, as a duty, the scope of activities, the pur-
pose, the role (Lopatina, 1990). Thus, the term 
“function” means not merely the execution or 
realization (Kubko, 1997), not only the “inter-
nal capacity for certain actions” or “the work 
of someone, something, the scope of activity of 
someone, something” (Busel, 2001), but also the 
fact that this process is always considered in 
terms of the external manifestation of the qual-
ities of the object under study within a certain 
system of relations (Skrypniuk, 2005).

In the specialized literature, function 
means “the external manifestation of the qual-
ities of any object in the system of relations”; 
“certain processes carried out by the system as a 
whole”; “the result of any social action and pro-
cess”; “directions of influence of the system on 
the reality, which reflects its (system’s) essence, 
role, patterns of development and social pur-
pose”; “the role played by a particular object” 
(Kartashov, 2009); social purpose (“proper”) and 
practical activities for the implementation of so-
cial purpose (“essence”) (Hlebov, 1999). Howev-
er, these opinions are not exhaustive, as other 
views on the concept of “function” are analyzed 
in detail in the literature.
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Some researchers define functions as goals 
and tasks (Hurnei, 1969; Kutsenko, 1972). Thus, 
these concepts cannot be considered identical, 
although they are closely related. So, the goal is 
what you want to accomplish, something you 
need to conmplete. In philosophy, this concept 
is defined as “the ideal image of the desired re-
sult, which is constructed by consciousness and 
is a prerequisite for real operations to achieve 
the intended” (Momdzhian, 1997). In turn, the 
task needs execution, solution. Goals and tasks 
determine the presence and existence of certain 
functions, their specific content.

L. R. Nalyvaiko (2009) points to the ambi-
guity of the category “function” and emphasiz-
es that it can be applied to any system: social, 
technical, biological, etc. The structure of any 
system is determined by its functions. Irrelative-
ly to functions, it is impossible to talk about the 
expediency and effectiveness of the structure of 
an object. Change of functions leads to a change 
in structure that is why the functional method 
of cognition is always primary compared to the 
structural method. There is an optimal struc-
ture for a certain set of functions, so the effec-
tiveness, for example, of any social organization 
depends directly on the clarity and accuracy of 
the detection of its functions.

Considering different views on the mean-
ing of the concept of the category “function”, it 
is possible to conclude that “function” is a kind 
of “a pattern”, “standard”, “ideal model” of the 
system (in this case, the constitutional mecha-
nism of state power), and therefore it should be 
distinguished, on the one hand, from the goals 
and tasks that the system faces and, on the other 
hand, from the real, actual activity of its institu-
tions (competences). However, in practice, sys-
tems often deviate from their functions for one 
reason or another. Therefore, when defining 
the functions of the constitutional mechanism 
of state power, it must be assumed that, firstly, 
the functions are the directions of influence of a 
certain socially significant phenomenon or cir-
cumstance on certain legal relationships, and 
secondly, the functions are the activity of certain 
subjects of the constitutional mechanism of the 
state authorities within the powers specified in 
the Constitution and laws; thirdly, functions re-
flect the essence of the phenomenon, its purpose 
and patterns of development.

3. Definition of the concept of 
functions of the constitutional 
mechanism of state power
In jurisprudence, the term “functions” is 

used to refer to various spheres of legal organi-
zation and activity (for example, such as “func-
tions of law”, “functions of state”, “functions of 
state power”, “functions of constitution”, “func-
tions of parliament”, “functions of the judiciary” 
etc.). Investigation of the functions of the con-
stitutional mechanism of state power must be 
carried out through the prism of defining “func-
tions of the state”, “functions of state power” and 
“functions of law”, because in many ways there 
are similarities in their definition, but there are 
nevertheless some differences.

In our opinion, the theory of functions of the 
constitutional mechanism of state power should 
proceed from the social purpose of the state, its 
tasks and goals, the legislation of Ukraine, and 
also the experience of practical activity of the 
state apparatus and the achievement of scientif-
ic opinion in the field of constitutional law and a 
number of theoretical and applied legal sciences.

In ancient times, two functions of the state 
were distinguished – provision of the common 
weal and exercising organized coercion. Specif-
ic historical circumstances of the development 
of society determined domination of the particu-
lar approach in the political thought (Chyrkin, 
1994). It is natural, therefore, that at the stage of 
development of capitalism, when society had a 
distinct class structure, when antagonistic class 
contradictions existed in it, the doctrine of class 
struggle was formed as the basis of ideas about 
the state and law. Under such conditions, it was 
historically justified. But it is unlikely that this 
doctrine can be the basis for the study and con-
struction of modern state and law, when new 
conditions in society emerged, in particular:

a) society is devoid of clearly defined class-
es, and a complex and branched social structure 
exists;

b) social contradictions are no longer an-
tagonistic, and therefore organized by the state 
violence against large social groups loses its rel-
evance;

c) the level of material prosperity provides 
an opportunity for the wider population to live a 
standard of living consistent with modern ideas 
about human dignity.
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Thus, such studies require an analysis of 
historical conditions, trends and dynamics of 
their development. The modern period of hu-
man development is characterized by the fact 
that its purpose is comprehensive development 
of a man, provision of conditions for his life, 
rights and freedoms. Reality is imbued with ide-
as of humanism, the priority of universal values. 
All this is reflected in modern most developed 
countries – legal, democratic, socially oriented.

The state does not fully merge with society, 
does not dissolve in it, it is an organization that is 
in a way separated, institutionalized in the form 
of a mechanism of the state (state system), has 
its own laws of formation, functioning and de-
velopment, special needs and interests. There-
fore, the study of the characteristics of the state 
must be carried out both in terms of the unity 
of the state and society, and their separation. A 
methodological approach to such an analysis of 
the concept, essence and purpose of the state 
is the interpretation of the state as a particular 
form of organization of society; the form which 
is its internal organization, the structure of so-
cial relations, the means of ordering them and 
ensuring their smooth existence. And in the ex-
ternal aspect, it unites society in the form of ter-
ritory, individuals and their associations, state 
officials and bodies, laws and other legal docu-
ments (Kovalenko, 1994).

In understanding the essence, attributes, 
functions of the state and the mechanism of state 
power in the legal literature, there are three par-
adigms: sociologism, normativism (etatism) and 
axiologism (ethicism).

In the modern domestic legal literature, 
there are no complete studies of the phenome-
non of the mechanism of state power, and the 
question of the definition and classification of 
its functions is poorly understood. This state 
of affairs is conditioned by the formation of a 
model of Ukrainian constitutionalism and deter-
mines the particular relevance of this problem. 
The theory of the functions of the constitutional 
mechanism of state power should proceed from 
the social purpose of the state, its goals and 
tasks, legislation, as well as the experience of 
practical activity of the state apparatus and the 
achievement of scientific opinion in the field of 
constitutional law and a number of theoretical 
and applied legal sciences. Actually the system 

of functions of the state determines the neces-
sity to study the functions of the constitutional 
mechanism of state power, but if the functions 
of the state are the directions of influence on 
public relations, then the functions of the consti-
tutional mechanism of state power are namely 
the directions of the state functions within the 
competence of individual institutions that make 
up the structure of the constitutional mecha-
nism of state power.

V. B. Averianov (2004), relying on the meth-
odology of general systems theory, stated the 
polysemanticity of the concept of “function”, 
which in Latin means “fulfillment”. However, 
the researcher did not consider such a defini-
tion trivial, and we completely support this idea. 
The researcher considered function as a way of 
manifesting the activity of the system, stable ac-
tive relationships in which changes of some ob-
jects lead to changes of others, which, according 
to the researcher, could mean “ability to activi-
ty and the activity itself, role, quality, meaning, 
task, dependence of one value on another, etc. 
“. V. B. Averianov (2004) thus distinguishes two 
characteristic dimensions of functions of state 
power – the potential and the real. A potential 
dimension of a function refers to the ability to 
implement a particular activity, whereas a real 
dimension refers to the direct implementation 
of that activity.

One of the representatives of social syste-
mology Yu.P. Surmin (2003), who, in his research, 
uses the concept of function, draws attention to 
the polysemantic nature of the concept, under-
standing the function as a direction of the ac-
tivity of the system and relates to it “firstly, the 
effect of the system and its response to the en-
vironment; secondly, the multiple states of the 
outputs of the system, therefore, explicit mani-
festations of its activity; thirdly, in a descriptive 
approach to a function, it acts as a property of a 
system that is expanding in dynamics; fourthly, 
as a process of achieving the goal by the system; 
fifthly, as concerted between the elements ac-
tions in terms of realization of the system as a 
whole; sixthly, as a trajectory of a system’s mo-
tion, which can be described by mathematical 
dependence, by a formula that binds dependent 
and independent variables of the system”.

In his dissertation O. V. Batanov (2011) also 
states the reasonableness to apply the analysis 



97ISSN 2663-5399 (Print), ISSN 2663-5402 (Online)

Volodymyr Shatilo

of the state’s functions in the context of sys-
tem-functional approach, which should be sup-
ported in the aspect of the fact that conceptual 
analysis of constitutional and legal phenomena 
would be incomplete, static without clarifying 
the functional aspects of the state power. Sys-
tematic and structural analysis, while being uni-
versal in nature, does not cover all the general 
scientific methods of the cognition of the state 
power and the constitutional mechanism, which 
also require functional characterization, “since 
the immanent quality of any system along with 
its origin and development is its functioning”.

Most scientists propose to understand the 
function of the state not only as a direction, but 
also as a “aspect of activity”. Thus, M. V. Chor-
noholovkin (1970) combines in the concept of 
functions both the direction and the “aspect of 
activity” of the state to solve the historical prob-
lems that appear at the basic stages of develop-
ment. According to M. V. Chornoholovkin (1970), 
the positive of this definition is that it delimits 
the ability and possibility of the state to certain 
activities, which is objectively necessary direc-
tion of activity and active implementation of 
this ability, in other words – parties in practical 
activity.

This approach, for all its methodological 
value, has given rise to a new flaw in the scien-
tific understanding of the category of “function 
of the state”. Trying to define the functions of the 
state through the concept of “ability for activity” 
is unlikely to be productive, although in this ap-
proach, as in all others, there is some rational 
grain. The fact is that some scientists, such as 
L. I. Zahainov (1968) and M. V. Chornoholovkin 
(1970), considered that it is possible to solve the 
problem of defining the concept of “function 
of the state” taking into account the dualistic 
character of its nature: on the one hand, it is the 
ability for certain activity (potential), and on the 
other hand it is the realization of this ability (re-
alization of potential). This solution enables to 
combine in the concept of “function of the state” 
the potential moment and the real activity of the 
state. Such dualism, in their view, should be re-
flected in the definition of this concept. Formu-
lating it, L.I. Zahainov (1968) and M.V. Chorno-
holovkin (1970) reflect both points, defining the 
function of the state both as a direction and as 
an aspect of the state activity.

According to current researchers, this ap-
proach raises some serious observations. On the 
one hand, it is not clear what the fundamental 
difference between the directions and aspects of 
the state’s activity is, and on the other hand there 
is a dispute in the legal literature about which of 
these concepts makes it possible to differentiate 
the functions of the state from its activity. Thus, 
approving that the function of the state has a 
dual nature, M. V. Zhyhulenkov (2002) reflects 
this point in defining state functions in a differ-
ent way, treating them as “the ability for activity 
implemented by the state”.

According to V.V. Zatonskyi (2006) such 
decision does not solve the problem. After all, 
if we consider the function of its ability for ac-
tivity (especially the one that is only being real-
ized), the question naturally arises: what to do 
with the situations when we evaluate the state 
as weak, inefficient, unable to solve the essen-
tial tasks of society’s development? Does such a 
state have no functions? It gives the impression 
that the ability to act is a qualitative characteris-
tic of the state, but not its function. This may be 
a condition for effective implementation of the 
function, but not the function itself.

In modern domestic legal science we can 
find definitions of the functions of the state as 
the main (general) and permanent directions 
(types) of its activities, which are implemented 
in certain forms, by means of special methods, 
are of complex (synthesizing), subject-political 
and objective character, with clearly defined 
content and its object of influence, they reflect 
and specify the essence, tasks, social purpose 
and goals of the state (Bermicheva, 2002).

M. Yo. Baitin (1979) defines the functions 
of the state as “directions (and parties) of its 
activity, in which its class essence, official role, 
tasks, goals, regularities of development are ex-
pressed and specified”. The author emphasized 
that this definition of the functions of the state 
has received the greatest recognition in science. 
In general, it does not contradict the generally 
accepted understanding of the functions of the 
state, although it contains a lot of new things. It 
draws attention to the understanding of the func-
tions of the state as the directions of its activity, 
rather than the main directions, what is difficult 
to agree with. After all, certain phenomena, such 
as goals, tasks of the state, are also directions of 
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its activity, which are “expressed and specified” 
in its functions. So, as V. F. Pohorilko (1986) right-
ly considered that the functions of the state are 
the main directions in all its activities.

Another scientist, M. V. Novikov (2008), in 
defining the notion of the functions of law, notes 
that they characterize both the purpose of law 
and the direction of its influence on social rela-
tions; and at the same time considers that the 
function in its essence is the specification of 
tasks and the manifestation of the role of law in 
a certain period.

Given that the state is a social organization 
of the people living on its territory, united by 
state power, P. V. Onopenko (2005) also tries to 
give his own definition of the functions of the 
state. In his opinion, they are homogeneous, sta-
ble directions of the state’s activity which pur-
pose is to meet the needs objectively conditioned 
by the state and the essence of state power. 

The scientist S. K. Mohil (2003) proceeds 
from the conceptual idea that the main tasks and 
goals of the state at different stages of its devel-
opment are stipulated by the economic, political, 
social and other conditions of its existence and 
determine the main directions of its activity that 
is the functions of the state. The exercise of the 
state functions, as the researcher notes, occurs 
constantly, systematically, throughout the entire 
existence of the state. In doing so, the functions 
of the state emerge, are exercised and evolve ac-
cording to the tasks that should be solved by the 
state in specific historical conditions.

Rather original is the position of V. M. Tem-
chenko (2003), who believes that the functions 
of the state should be understood as the histor-
ically predetermined basic directions of its ac-
tivity in ensuring the fundamental rights, free-
doms, conditions of fulfillment of the duties of 
a person and citizen, in which the subject and 
content of the activity of the state are reflected 
and specified, its essence and social purpose are 
revealed.

A. M. Loshchykhin (2010) insists on the so-
cial nature of the state, he proposes to define the 
functions of the state as cardinal, permanent di-
rections and types (aspects) of the state’s activity, 
determined by the objective needs of social de-
velopment in terms of its internal and external 
tasks, in which its essence and social purpose 
are expressed and specified.

L. A. Morozova’s (2002) position is also 
worth paying attention to. She treats the func-
tions of the state as “a special mechanism of 
state influence on social processes and rela-
tions that determine (the mechanism) the main 
directions and content of its activities in the 
management of society”. She substantiates her 
position by the fact that, while performing cer-
tain functions in certain spheres of society, the 
state simultaneously, through reforms, various 
transformations, legal regulation of social rela-
tions influences the condition of social process-
es. Exercising specific functions can stabilize the 
conditions of social development, creatively in-
fluence it, and exacerbate its crisis (Morozova, 
2002). We believe that to define the functions 
of the state as “a special mechanism of state in-
fluence on social processes and relations” is not 
quite correct; it is more peculiar to characteriz-
ing the functions of the constitutional mecha-
nism of state power. But despite the debatable 
character of the inclusion to the concept of the 
functions of the state mechanism for their im-
plementation, we note that such point of view 
exists in modern legal science.

N. Pelykh (2005) defines the functions of the 
state due to the activity of the state apparatus. 
She thinks them to be the main directions of its 
activity; they determine the work of the entire 
state apparatus and each of its separate bodies.

V. Ya. Liubashyts (2002) describes the func-
tions of the state as the main directions of its 
activity in the management of society, including 
the mechanism of state influence on the devel-
opment of social processes in which its essence 
and social purpose are expressed.

In contrast to the stated positions O. M. 
Loschykhin (2010) believes that the function of 
the state is neither the process, nor the activi-
ty, it is the basis, the nature of state activity. A 
strong effective state is rigidly functional, that 
is, its entire activity is the practical realization 
of its functions (only its own, state ones and not 
others). The scientist notes that “the state has 
never undertaken, does not undertake, cannot 
and should not undertake full duties for solving 
all the tasks facing the society and its political 
system at every specific historical moment, and, 
of course, be responsible for all functions per-
formed by society and its political system. The 
state is one of the elements (subjects, constitu-
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ents) of the political system of society, and its 
functions are an integral part of the functioning 
of the political system and society as a whole”. 
Such a statement is highly controversial, since 
if the state cannot assume the tasks that society 
faces, then who has to fulfill them and what the 
state’s mission is? But if to treat the functions as 
an ideal model of the system, then we can say 
that the state should seek to implement them 
fully.

Further research also requires a distinction 
between notions “function” and “functioning”. 
Although the terms are closely related semanti-
cally (therefore often used as synonyms), these 
categories reflect different legal phenomena. 
The concept of “function” expresses the main di-
rections of influence of a certain phenomenon, 
impact of the system on social relations, char-
acterizing the social role, realization of certain 
tasks in accordance with social purpose.

The position expressed by N. M. Onishchen-
ko (2002) can be completely concurred with.  
She states that “the system of functions is always 
connected with the system of tasks that are as-
signed to the investigated phenomenon, and the 
function is the evolutionary ability of the system 
to certain activity, whereas functioning is a sign 
of the activity itself, the process of realization of 
this ability in a particular environment”.

If “function” is a complex concept in the 
sense that it reflects not only the present but also 
the future (purpose, task, target), then “function-
ing” reflects the action of law only in the context 
of modern conditions, the present time period, 
unless otherwise specified.

4. Conclusions
Summarizing the stated scientific and the-

oretical positions of scientists, we believe that 
in order to characterize the analyzed legal phe-
nomenon, we should use an activity approach 
to understanding the functions. Thus, we pro-
pose to define the functions of the constitutional 
mechanism of state power as the directions of 
activity of subjects of the constitutional mecha-
nism of state power within the competence de-
termined in the Constitution and laws aimed at 
achieving the goals and tasks of the state. This 
particular approach is able to reflect the specif-
ics of the functioning of the constitutional mech-
anism of state power as a whole.
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Анотація
Метою даної роботи є визначення поняття функцій конституційного механізму державної влади через 

дослідження доктринальних позицій функції у різних галузях суспільних наук.

Методологію дослідження функцій конституційного механізму державної влади складають методи пі-

знання, виявлені та розроблені філософією, історією, соціологією, теорією права і держави, галузевими юри-

дичними науками та апробовані юридичною практикою. Так, роль історичного методу у дослідженні функ-

цій конституційного механізму державної влади, окрім з’ясування природи виникнення і розвитку, полягає у 

забезпеченні систематичного вивчення еволюції даної категорії. Семантичний метод було застосовано для 

з’ясування змісту терміну «функція», її наукового та практичного значення, можливості застосування в кон-

ституційному праві для позначення таких правових категорій як «конституційний механізм державної влади». 
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Метод порівняльного аналізу застосовувався для розкриття загального в таких поняттях як «функції», «цілі» 

та «завдання».

Результати дослідження показують, що функцією є своєрідний «взірець», «еталон», «ідеальна модель» ро-

боти системи, зокрема конституційного механізму державної влади, а отже, її необхідно, з одного боку, від-

різняти від цілей і завдань, які постають перед системою, а з іншого – від реальної, фактичної діяльності її 

інститутів (компетенції). При визначенні функцій конституційного механізму державної влади слід виходити 

з того, що, по-перше, функції – це напрями впливу певного соціально значущого явища чи обставини на пев-

ні правовідносини, по-друге, функції – це діяльність окремих суб’єктів конституційного механізму державної 

влади в межах повноважень, визначених у Конституції та законах; по-третє, функції відображають сутність 

явища, його призначення та закономірності розвитку. Теорія функцій конституційного механізму державної 

влади має виходити з соціального призначення держави, її завдань та цілей, законодавства України, а також 

враховувати досвід практичної діяльності державного апарату та досягнення наукової думки у галузі кон-

ституційного права та низки теоретичних та прикладних юридичних наук. Саме система функцій держави 

детермінує необхідність дослідження функцій конституційного механізму державної влади, але якщо функції 

держави є напрямами впливу на суспільні відносини, то функції конституційного механізму державної влади 

є фактично напрямами реалізації функцій держави в межах компетенції окремих інститутів, що складають 

структуру конституційного механізму державної влади.

На підставі даного дослідження, автор доходить до висновків, що функції конституційного механізму 

державної влади визначати як напрями діяльності суб’єктів конституційного механізму державної влади в 

межах компетенції визначеної в Конституції та законах, що спрямовані на досягнення цілей і завдань держави.

Ключові слова: функція; механізм державної влади; функції держави; цілі; завдання; діяльність держави.
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