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HAIIIOHAJIBHA BE3IEKA TA 3AXUCT IIPAB JIIOJJUHU B YMOBAX
IIUP®POBOI TPAHC®OPMAIIIL

Aranin B.1O.
Tl'onosnuii cneyianicm Ynpaeninusa MoHimopuney 00mpuMaHts npas iroouHU

MBC Vkpainu, kanouoam opuouyHuUXx Hayx

VY 1977 poui onuH 3 HaWaBTOPUTETHIMUX CyIaiB BemukoOputanii mopn Tom
JICHHIHT TATpUMAB JCTOPTALiI0 aMEPUKAHCHKOTO KypHaiicta Mapka XoceHbouna,
KWW TpalloBaB HAJl CTATTEIO, B SIKIM pO3Ka3yBajoCh MPO poOOTY paaiopo3BIAKHU. Y
CBOEMY 3aKJIIOUHIM TMPOMOBI Ha 3acCiJIaHHI aneslifHOro CyJy BIH 3asBUB, IO
pIllICHHST YpsAy B IIUX CIIpaBax HE MIUISITAIOTh MPABOBOMY Meperisiay: «Y ASSTKHX
YacTHMHAaX CBITY HalllOHaJbHA Oe3MeKa 1HO/iI BUKOPUCTOBYETHCS SIK BUIPABIAHHS IS
BCUIAKHUX MOPYIIEHb 1HIUBIIyalbHOI cBOOOAM. AJie HE B AHTmII» [1].

ITpote Bxke B 1985 poui, Ha nebarax B Ilanati JlopniB 1ew e cyaas 3a3HAYUB,
[0: «CJIOBa “‘B 1HTEpecax HaI[lOHAJIIbHOI O€3MeKn” HE MiIAal0ThCs IOPUAUYHOMY a00
TOYHOMY BH3HadeHHI0. OOCTaBWH, 3a SKWX HalllOHAJIbHA OE3MeKa MOXKE OMMHUTHCS
M1]] 3arp0O3010, HECKIHYEHHA KIIbKICTh, IPUYOMY HE JIMIIE Yepe3 IIMUTYHCTBO, a U y
BCUJISIKI 1HIII HEBU3HAYCHI ciocoom» [2].

[TuTaHHs 3aXUCTy HalllOHAIBHUX OE3MEKOBUX 1HTEPECIB Ta MOT0 BILUIMBY Ha MpaBa
JIOJIMHU € CKJIAJIHAM 1 JIETIKaTHUM, HaBITh, JUISI KpaiH, 3 MOTY>KHUMH MPaBOBUMU
CUCTEMaMH Ta CTINKUMU JEMOKPATUYHUMU NpUHIUIAMU. OCKUIBKHA BOHU PO3YMIIOTh,
0 3000B’s13aHHI 3a0e3medyBaTu OE3IMeKy CBOIX TIPOMAJISH, ajiec HE MCHII Ba)KJIHUBO
MIATPUMYBATH Ta 3aXUIATH MpaBa JIOJUHUA B 1IbOMY mpolieci. [lomryk mpaBuibHOTO
OamaHCy MDXK IIUMH JIBOMA IUJIIMUA Ma€ BUPIIIAIbHE 3HAYCHHS.

[IpaBa mroauMHKM, TpUTaAaMaHHI BCIM, HE3aJICKHO BIJI IXHBOI HAIIOHAJIBHOCTI,
ETHIYHOI TPUHAICIKHOCT] YU OyIb-IKUX 1HIITHUX XapaKTepUCTUK. BOHN BKIIOYAIOTH B
cebc Taki (yHIAMEHTalbHI pedi, TMpaBO Ha JKUTTA, CBOOOLY Ta OCOOHUCTY
HEJIOTOPKAaHHICTh, CBOOOAY BUPAKEHHS TOTJISAAIB, 00’ €HAHb Ta 310paHb, a TaKOXK

3aXMCT BiJl KaTyBaHb, JIUCKPUMIHAIlI Ta CBaBUIBHOTO 3aTpuMaHHsA.MixXHapoOJHE
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MpaBo B rajy3l Mpas JIOAUHM, 3arajbHa JIeKJIapallis npas JIOAUHN Ta MiKHApO HUIMA
MaKT NP0 TPOMAASHCHKI Ta MOJITUYHI IpaBa CTBOPIOKOTh MILHY OCHOBY JUIS
3a0€e3MeUeHHs TOTOo, 1100 3axoau Oe3neku He MOpYIIyBajiu npasa jgoauHu. Came i
OCHOBOTIOJIOXKH1 JJOKYMEHTH BU3HAUAIOTh 3aCa/U 3 3aXUCTY MpaB 1 CBOOO] HABITh IiJl
4ac BINCHKOBOTO KOHGIIKTY a00 HAJ3BUYAHOTO CTaHYy.

Xoua HalioHaJIbHa Oe3leka Mae, MepIl 3a BCce, Ha METI 3aXUCT JEep>KaBHOIO
CyBepeHiTeTy Ta (yHIaMEHTaJIbHUX MpaB 1 cBOOOJ, Mpu il 3a0e3MeueHH] CIij
BpaxoOBYBaTH HOBI CBITOBI TEHJCHIII B (OopMyBaHHI HOBUX TMpaB 1 CBOOOM, SKi
3’SBISIOTBECA  3aBIsSKH TpaHchopmaiii CyCHiibCTBAa TMiJ BIUIMBOM HH(PPOBUX
TEXHOJIOT1i, 0COOJIMBO, B OE€JHAHHI 3 TEXHOJIOT1SIMU IITYYHOTO 1HTEJIEKTY.

[Iporpamu croctepexeHHs, 300py, 0OpoOKH Ta 30epeKeHHs JaHUX, OOMEKCHHS
cBo0OM CIIOBa, MOJIEpYBaHHS 1H(POPMAIITHO-HOBUHHHUX IOTOKIB, UM MPUXOBAHUU
BIUTMB Ha (POpPMYBaHHsI T'POMAJICbKOI AYMKH, Bce Iie Bxke peainii. OKpemo, CTOITh
MUTaHHA, I[0J0 BHUKOPUCTAHHS Ta 3aXHUCTy BIAKPUTUX JaHUX, a00 TakK 3BaHa
METOJIOJIOTIS Ta TEXHOJIOTISI OTPUMAaHHS 3 MOJANBIINM BUKOPHUCTAHHSAM BIHCHKOBOIT,
MOJIITUYHO1, EKOHOMIYHOI Ta 1HIIO1 1H(QOpMaIlli 3 BIIKPUTUX JKeper, 0e3 MOopYyIIeHHS
3aKOHIB, SIKa Ty>X€ YacTO BUKOPHUCTOBYETHCSA ISl MPUUHATTA pilmieHb y cdepi
obopoHu Ta Oesreku, sika Mae ckopoueHny Ha3zBy OSINT (Open source intelligence),
TOOTO PO3BIJKA Ha OCHOBI BIIKPUTHUX JIXKEPEIL.

[adopmariiiina mMpUBATHICTF Y BOEHHHM Yac, TOOTO OJIHOYACHE 3aCTOCYBaHHS
1udpoBUX MpaB Mmija yac 30poMHOro KOHQIIIKTY, 3ATHIIAETHCS IEBHOIO IPOTAIMHOIO B
Cy4yaCHOMY MIDKHApOJHOMY TyMaHITapHOMY TipaBi. TuM He MeEHII, MpaBa Ha
HEJIOTOPKAHHICTh TPUBATHOTO JKUTTS Ta 3aXHUCT JaHUX BHIUIMBAIOTH 3 TI€T XK
dbyHIaMEeHTAIBHOT IIHHOCTI, 1m0 1 KiarodoBud mpuHiun MITI: 3axuct mar0aCHKOT
rigaocTi. JKeHeBChbKl KOHBEHIT B)K€ 3aXHUINAIOTH BIMCHKOBOIIOJOHEHUX 1 3aXHILEHE
[MBUJIbHE HACEJICHHS BiJl «IIyOJIYHOI I[IKABOCTD» IMiJl YaC MIKHAPOJHHUX 30pONHUX
KOH(ITIKTIB, 1 111 3a00pOHa MOKE BKJIIOYATH SIK OTPUMAHHS, TaK 1 PO3IOBCIOKCHHS
300pakeHb a00 MPUBATHHUX JaHUX Takux oci6. lle o3madae, mo OSINT-misUTBHICTB,
CIpsIMOBaHa MPOTH MEPCOHATBHUX JaHUX TaKUX 0ci0, Moxke nmopyuryBatu MITI, sik 3

TOYKH 30py 300py JdaHUX, TaKk 1 3 TOYKH 30py ix myOumikarii. Takum 9uHOM, IIi
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JIOTOBIPHI TMOJIOXKEHHS € BIJIPAaBHOIO TOYKOK [UIsl PO3IJISAY TOrO, HACKUIBKU
TISUTBHICTh TIPOTATOM YCHOTO IUKITYy OMepaliii 3 BIIKpUTUM KojaoMm (30ip, oOpoOka,
BUKOPHUCTAHHSA Ta (MOBTOPHE) BUpOOHULITBO) perymoerbes MI'TI Ha ceoroans|3].

Croneck iHdopMalii 3 BIAKPUTHUX JDKEped B Mepexi [HTepHeT, KoMepiiiHi
KapTorpadiuHi CymyTHUKOBI MOXKJIMBOCTI T4 PO3BUTOK IITYYHOTO 1HTEJIEKTY HAJIal0Th
MOKJIUBICTh PI3HUM JIIOJIM a00 MPUBATHUM OpraHizaiisiM 30upaTH, aHalli3yBaTH Ta
nommproBaTu 1H(OpMaIlilo, a MOEIHYIOUM IE€BHI TEXHOJIOTIi, $Ki 3a 0a30BUMHU
MPU3HAYEHHSMU MAlOTh PIi3HI PO, JOCTIAHUKKA AaHAI3ylOTh 3HA4YHI MAaCHBH
1H(popmalii Ta poOIsATh HECIIOA1BAaHI BUCHOBKH. 32 OCTaHHI KUIbKA POKIB, HAIIPUKJIIA],
po3ciigyBadi 3 Bellingcat, BoJIOHTEpPCHKOI oOpraizaiii, skKa Ha3uBae ceode
«PO3BIAYBAILHUM areHTCTBOM JJIsi JItOJIel», 3poomin Oe3niu BiakpuTTiB. Bellingcat
imeHTudikyBaia pociicbKy TUBEPCiHY TpyIy, sSika HaMarauacss BOUTH KOJIUIITHHOTO
pociiicekkoro mmuryHa Ceprigs Ckpunang y BenukoOputanii, Ta BUSBHUJIA
npuxwibHUKIB «lcmamcekoi nepxkaBu» (Takox Bimomoi sk [IJI) B €spomi. Bona
TaKoXK JIOBE€Ja, IO POCISHU CTOATh 3a 30uTTAM peiicy MH-17 «Manaiziiicbkux
aBialliHii» Halx YkKpaiHowo. 3aluinaeThcs OaraTo MUTaHb IIOAO TOrO, SIK JaHi 3
BIJIKPUTHUX JHKEpPET MOXKYTh OyTH BHKOpHUCTaH1 a00 MPECTaBICHI B CYAl SIK JOKa3H.
3peuToro, NpakTuKa po3ciiyBaHb Ha OCHOBI BIIKPUTHUX JHXKEpeIl BCE IIE € BIJIHOCHO
HOBOIO B 3arajJibHOMy KOHTEKCTI. [IpoTe B yMOBax BiifHH, 1110 TpUBA€E B YKpaiHi, KOJIH
MPOKYpOpaM JOBOAUTHCS MPAIOBATH 3 BEIMYE3HOIO KIIBKICTIO JAHUX 3 BIAKPUTUX
JDKEepen, pO3yMIHHS IIUX MMUTaHb 1 TOTO, IK HA HUX MO>KHA BIJIMOBICTH, MA€E KUTTEBO
BA)KJIMBE 3HAUCHHS.

Hemonasue pimenns €pporneiickkoro cyny 3 npas gwoauau (€CILI) y cmnpasi
«Yxpaina ta Hinepnannu npotu Pocii» (3asBu NeNe 8019/16, 43800/14 ta 28525/20)
Jla€ TICBHE YSBJICHHS MPO T€, SIK MOXKHA MOBOJUTHUCS 3 TAKMMHU JOKAa3aMH Ta 3 SKHUMH
npoOjeMaMu BOHM MOXYTh ctukatucs. Cepena Joka3iB, HaJaHUX MPAaBHUKAMH, SKi
npencTaBsuid YKpainy, Oynu metanmi 3 JOCTiIKeHb Ta craTteil, 3i0panux Bellingcat
Ta IHIIUMHU OprafizamisMy, mpo ydactb Pocii B koH(uiKTH Ha YKpaiHi, Ta
MPUYETHOCTI POCIMCHKUX BINCHKOBUX 110 30uTTs peiicy MH17. Ilpote, maHimymor04u

JAHUMH 3 BIIKPUTHX JIKEpEJ, POCIHChKI aJlBOKaTH HAMarajich 3alleBHUTH CYJIIB
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ECIUIL, npo te mo Hagani qocuinuukamu Bellingcat nokasu 6ynu cdanbcudikoBaHi.
He 3Baxkatouu Ha 1€, B CBOEMY pillleHHI MI>KHApOAHUI Cy[ 3 MpaB JIIOJIMHU 3a3HAYUB:
«Ilo-niepiie, HEMa€e XKOMHUX JIOKA31B TOTO, 110 MPHU aHaII31 Ta MIATOTOBII MaTepiajiB
KpuMiHasibHOI cnipaBu JIT moknaganacsd Ha 30BHIIIHI OpraHd, B TOMY YHCII Ha
Bellingcat. HaBmaku, 3 HamaHux MartepialiiB aOCOIOTHO OYEBHJIHO, IO CJIiI4a rpyma
MpoBeJia BJIAcCHY INEPEBIPKY BCIX JIOKa3iB y MaTepiajiax KpUMIHAJIBHOI CIpPaBH,
BKJIIOUAIOYM THTaHHSA, SKi oOroBoproBamuca y 3Bitax Bellingcat, 1 mnurtanHs,
BucBiTiieH] y 3BiTI DSB (Hinepmanncekoi pamu 6e3neku). Hemae sxoqHux mijacTas
BBa)XKaTH, 10 MaTepiayiii He Oynn 310paHi Ta mepeBipeHi He3aaeKHO, a TOH (akT, 1o
BHCHOBKHM 30irarotecsi 3 BuCHOBKamH DSB 1 Bellingcat, nume nemoHCTpye, M0
3p00JIeHI BUCHOBKH MIATBEPIKYIOTHCS, Ta CIYTY€E TMOAATBIIOMY IT1IBUIIIEHHIO JOBIPH
710 HUX 1 HAJAIHHOCT1 BUCHOBKIBY [4].

[Ile omHMM cy4acCHUM BHUKIHUKOM [UJIsi IIMBLII30BAHOTO CBITY, CTaja cepis
HEIIOJIaBHIX TEPOPUCTUYHUX aTaK, 3 BHUKOPUCTAHHAM TEXHOJIOTIH Ta Cy4dacHOl
1HAYCTpli pO3Bar, 10 JIEKHUTh B IXHIil OCHOBI. Te€pOopuCTH BUKOPUCTOBYIOTh BiI€OITPH
Ta 1aTdopMH, MOB’sA3aHl 3 IrpaMu, JIJIs TUTAaHYBAaHHS aTak 1 myOJikaiii MaHiecTiB,
a00 X YepIaloTh HATXHCHHSI B €CTETHIII BIJICOITOP ITi/T Yac 3/IHCHCHHSI HAMa/iB. 3BITH
TaK0X BKa3yIOTh Ha Te, 110 €KCTPEMICTA BUKOPUCTOBYIOTH ITPH Ta irpoBi iatopmu
JUTsl BepOyBaHHs Ta paaukaiizalii (ToOTO «cBaTaHHs») Bpa3iuBuX oci0. Bixeoirpu
Ta YaTH € BIJHOCHO HEMPO30PUMH IMPOCTOPAMU: TaM JIETKO CTBOPUTHU MPUBATHI 1IrPOB1
cepBepu abo0 yaTH, sIKi, BIAMOBIJHO, BaKKO KOHTpOJOBaTH abo mojepyBatu. Kpim
TOTO, LUJILOBOIO ayJUTOPIEI0 BIACOIrOp, SIK 1 IHIIUX OHJIANH-TIPOCTOPIB, TaKUX SIK
coIllaJibHI MEPEXKI, € MOJIOJIb, IKAa MOXKE OYTH 0COOJIMBO BPA3IMBOIO /10 PaguKai3allii.
Cepen refiMepiB, onUTaHUX y JociikeHHl «He mpocTo rpa: 3nUTTs 11IeHTUYHOCTEH
Ta €KCTPEMI3M B ITPOBUX KYJbTypax»[S], 3IIUTTA 3 IrPOBOIO 1AEHTHUYHICTIO CEpeN
rpaBiiB Call of Duty “omHo3HauHo mnepeadavasio OUIBII aHTHCOIAIBHI Ta
eKCTpEeMalibH1 Pe3yJabTaTH [...], BKIIFOUAIOYU TOTOBHICTh OOPOTHCS/TIOMEPTH 3a ITPOBY
KYyJIbTYpy’. A BIACYTHICTh JIIEBOIO KOHTPOJIIO /10 HOBUX TPEHAIB y BIPTyaJdbHUX
CHUIBHOTAX TMPHUBENO JO0 PO3MIIICHHS JOKYMEHTIB 3 OOMEXEHUM JOCTYIIOM Ha

irpoBomy cepBepi Discord psgoBum Hamionansroi rBapaii CHIA  Jxekom
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Teitmeporo, Ta cTaJlo HalMacIITaOHIIUM 32  JIECATWIITTS  HE3aKOHHUM
ONPUJIIOJJHEHHAM aMEpPUKAHCHKUX CEeKpeTHUX (paiiniB [leHTarony, B TOMY 4YuCIHI,
1010 TIOJINA POCIACHKO-YKpaiHChKO1 BiMtHU[6]. OKpIM TOro, IO 1€ BUTIK 3MYCHB
30poiini Cunn YkpaiHd CKOperyBaTH CBOI IUIaHM N[00 KOHTPHACTYIY, BiH IIE
NpUBIB 10 TMeBHOI jumiaoMmatuuHoi kpuzu Mk CIIA Ta yyacHuKamu
pO3BiIyBaJIbHOTO anbsiHCy «ID’aTh oueil», 10 ckiany skoi, okpiM CrHoiydeHHX
[ratiB, BXoauTh Benuka bpuranis, Asctpanisa, Hosa 3enannia ta Kanana.

HamionanpHa Oe3neka € OCHOBOIIOJOKHOK KOHCTUTYIINHOIO IHiHHICTIO. OjHaK,
Ha BiMIHY BiJ 0araThOX IHIIMX IIHHOCTEW, BOHa HE Ma€ KOPIHHS y BEPXOBEHCTBI
mpaBa, MpaBax JIOJUHU YU JEMOKPATUIHHUX JIIOCpATbHUX TPATUIlIAX. Y TOH Yac K
BOHA CIIPSIMOBAHA Ha 3aXUCT KpaiHU Ta il TPOMaJsiH BiJ] PI3HUX 3arpo3, BKIIOYAIOYH
TEPOPHU3M, IMIIUTYHCTBO Ta 30BHIIIHIO arpecito, mpaBa JIOJIUHA OXOILUTIOIOTh OCHOBHI
CBOOOJM Ta 3aXHCT, HA 5Kl JIIOJAM MAarOTh MPABO B CHIY CBOEI JIIOJICHKOi CYTHOCTI.
IHoni, meBHI OOOPOHHI UM AHTUTEPOPUCTUYHI 3aXOJM MOXKYTh BIUIMBATH Ha MpaBa
JIIOJTWHU, OCKIJIBKH, 32 Pi3HUX 00CTaBHH, JEP’KaBH MOKYTh BIIPOBAHKYBATH MOJTITUKY
1 MPaKTHUKY, AKi OOMEXYIOTh MEBHI MpaBa B iM’s1 3aXUCTy. JlOCATHEHHS TPABUIHLHOTO
OanmaHcy MK O€3MEKOI0 1 TpaBaMH JIFOJUHHU, 0OCOOIMBO B IM(PPOBOMY BUMIpi BUMArae
MpPOIyMaHUX TIAXOMIB, HaAIMHOI TIpaBOBOI 0a3W, MEXaHi3MIB HarBIay i
MPUXWIBHOCTI J0 B1ICTOIOBaHHS ()yHIAMEHTAILHUX MIPaB 1 I[IHHOCTEH.
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®YHKHIOHYBAHHS IHCTUTYTIB IIPEJCTABHUIIBKOI
JTEMOKPATII B YMOBAX BIMHHU

bakyn B.L.
Acnipanm nepuiozo poxKy HaguaHHs
Kagheopu KOHCMUMYYitiHo20 npasa Ykpainu

Hayionanvnoeo opuouunoco ynieepcumemy imeni Apocrasa Myopoeo

VY mmpmomy Macitabil ¢ikcaiis 3MiH Y CTaBJIEHHI TPOMAJsSH 10 JEp KaBHUX
IHCTUTYTIB 1, 30KpeMa, AEMOKPATHYHUX IHCTUTYTIB, IO MOPOKYE ab0 MOrIuOIIoe
SBUIE TOJITUYHOI HENOBIPY B PI3HUX YaCTHUHAX CBITYy, Oyja 3aJl0KyMEHTOBaHa
BENUMKOI JiTeparyporo 3 80-Xx pokiB. [lopiBHSIBHI JIOCHTIIKEHHS, HEIIOJaBHO
BijipenaroBani [irepom Kminremannom (1998), Ilinmoro Hoppic (1999), Maprapet
Jlei (1998), Hxo3zedom Hait (1997) ta Mapkom Yoppenom (1999), Bkazanu Ha
CKJIQJHICTh 1, TOJOBHMUM YHHOM, BEJIMKY Bapiaiiio sBUIIA. Y JIEeMOKpaTisX,
KOHCOJIIJIOBaHUX Yy cepearHi XX CTOMTTS, Takux sk Itamis, SnoHis Ta, MEHIIOIO
Mipoto, HiMeuunna, nuHi3M 1 JuckoMPopT y QyHKIIIOHYBaHHI JIepKaBHUX 1HCTUTYTIB
CTaJIM y3arajbHIOBAaTUCS 3 TPUBAJIOTO JOCBIMY KOPYIIIii, MPUTOJIOMIIUIUBOI CHCTEMH
MOJMITHYHUX TMMapTi Ta I1HIIUX HEAOJIKIB IHCTUTYIHIHHOI misuibHOCTI. Tam, 1e
IHCTUTYLIIT HaWKpallle BiAMOBIIAIOTh CBOiM MOYATKOBIM MicCli, SK, HaNpUKIad, y
Hinepnannax, Hopserii, ®inngnaii ta Jlanii, A0Bipa rpoMaasH € HalBULIOKO, aje
TaKOX KOJUBA€Thes. [lo-cripaBKHROMY JipaMaTU4H1 BIIMIHHOCTI BiZIOYJIMCSI B CTapUX

neMokparisix, Takux sk CIIA, Awnrmis, Opanumig, [lIsemis Tta Kanama, e
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TOCIIDKEHHS, TIPOBEICH] MPOTATOM OUTBIN HIXK YOTUPHOX JACCATUIITDH, ITOKA3aJIH, 1110
JOBIpa J0 BJIQAM Ta JIEP’KaBHUX I1HCTUTYIIA CHUCTEMAaTUYHO TNajana MNpOTIroM
octanHixX 30 pOKiB, 3MIHIOIOYH TEHJCHIIII0 €KOHOMIYHOI'O MPOIBITAHHS, TIOB’I3aHY 3
JOMIHYIOUMM TIOJITUYHUM CIIOKOEM MDK KiHUEM Jlpyroi cBiToBoi BiiHH Ta 60-mu
pokamu. Skmo B ToW mepion Onu3bko 3/4 TpoMajisiH 3rajlaHux KpaiH Oyniu
3aJI0BOJICHI, IIIAHOOIMBO 1 BIIEBHEHI B ypsiAaX, IHCTUTYIIISX 1 Aep>KaBHIM OlOpoKparii,
TO CHOTOAHI TaKe CTAaBJICHHS BHUCJIOBIIOIOTH Juie 25%, KPUTUYHO pearyroud Ha
KpU3H, CKaHJadu 1, TOJOBHUM YWHOM, Ha TMOTIpIIEHHS pPiBHSA (YHKI[IOHYBaHHS
IHCTUTYLIN. VY 1IUX BUMAAKaX 3MIHU TOPKHYJIUCA MOBEAIHKM TPOMAJSH 11010
OCHOBHHMX MEXaHI3MIB IMPEJCTABHULIBKOI JE€MOKpaTii, TaKUX SK MapTii Ta BHOOPH.
PiBens inenTudikaiii naptii, Mooii3alis BUOOPIIB 3a MapTisIMH, sIBKA Ta IHTEPEC 110
nomtuky B CIIA, Anrimii Ta O11bIIii 4acTHHI KOHTUHEHTATLHOT €BpOIHN BIIAJIH.

[ToBHOMacmTabHe BTOprHeHHs Pocii B YkpaiHy He MOKJano Kpail yKpaiHCBhKii
neMoKpaTii. Xoua JeMOKpaTU4HI IIpaBa Oy 0OMEKEeHI B yMOBaX BOEHHOI'O CTaHYy,
0 € BUIPABJAAHUM 3TITHO 3 MDKHAPOJHUM IPAaBOM Y KOHTEKCTI MAacIITaOHOi
HAJ3BUYAMHOI CUTyallli, JEMOKpaTHU4HI I1HCTUTYTH YKpaiHU TMPOJOBXKYIOThH
¢dbynkionyBatu [1]. Y Toif yac sk Ipo XapakTep yKpaiHChKO1 IeMOKpaTii miciis BiliHA
TPUBAIOTh MEBHI IUCKYCIi, PO AEMOKPATIIO M1J] Yac BIMHU roBopATh Masio. OHaK Te,
10 BiAOYBAa€ThCS HUHI, BIUIMHE Ha Te, 10 Oyjae micis BiHU. Benuka BiliHa — 11e
CEePHO3HUI CTpec-TeCT I OyIb-IKO1 KpaiHH, 10 JeMOKPATH3Y€EThCS.

VYKpaiHChbKUW MapiaMeHT MPOAOBXKYBaB (DYHKIIIOHYBAaTH Iijf 4ac BiifHHU, MOIpPH
CTpax Iepell POCIMCHKOIO OKYIAIli€l0 CTONMII B TEpPII JHI ITOBHOMACIITaOHOTO
pociiickkoro BTOprHeHHs. I[lepeBaxkHa OUIBIIICTH MapJIaMEHTApIB 3aJIMIIMIACS Ha
MICIISIX 1 TIPOJIOBXKYBaJla BUKOHYBAaTH CBOi poji Ta (PyHKIi. 3aKOHOAABCTBO OYJIO
0OroBOpEHO W YyXBaJIEHO, & KOMITETH mpamoBaid. OJHAK BOEHHUN CTaH CYTTEBO
3MiHUB poOoumii mpouec mapiaameHty. [lapamokcanbHo, aje HaBITH MONPU TE, IO
MPOIYKTUBHICTh POOOTH TapJIAMEHTY 3pOciia, SIKIIO MOPIBHIOBATH 3 MUPHHUM YacoM,
JIOBIpa 10 HBOTO B YMOBAaX BOEHHOT'O CTaHy 3HM3Maacs [1].

Aprymentu K. Odde (1999), M. Yoppena (1999) Ta II. llltomnku (1999) na

KOPHUCTh JIOBIpM NEPEBEPTAIOTH MOmepeAHi (popmyitoBaHHA. Ined mossrae came B
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TOMY, 110, 32 HEMOXKIIMBOCTI aOCOJIIOTHOI TapaHTii TOro, 10 KOH(IKT PO301KHUX
1HTEepeciB MoOXe OyTH BHUPIIIEHM MHUPHUM ILIIAXOM, CydacHa JI€MOKpATis
IHCTUTYIIIOHAJII3Y€E MpaBUiia, HOPMU Ta THCTUTYTH, SIKI 3a0€3MEUyIOTh ITUBUII30BaHY
MOJIEJIb MOJITUYHOI KOHKYPEHIIli, [0 TaK0X MPONOHYIOTh TakKi aBTOpH, SIK Mydd
(1992) ta Oykmott (1975). Taki MexaHi3Mu, sk BUOOPH, TIPEACTaBHUIITBO, CBOOOIA
BUpAXEHHSI TOTJISAIB Ta 00'€HaHb, MPABO Ha CIPABEIJIMBUNA Ta HEYIEpEeIKCHUM
CYJOBHI PO3TJIS, MOALT BIaAX Ta 3000B'sI3aHHS MIA3BITHOCTI 3 OOKY Yps/IiB, 1al0Th
rpoMajiiHaM MOXJIMBICTh KMHYTH BUKJIHMK BIJIHOCHHAM, SIKUM BOHHM HE JIOBIPSIOTH,
ale Ui IbOTO IXHS HEIOBipa TOBWMHHA OyTH «IHCTHTYIIIOHATI30BaHa», TOOTO
MOCTIHA 3a JIONOMOIor mpaBwi, siki, [licas moOumizanii BOHM TapaHTYHOTh, IO
3MOXYTh KOHKYPYBAaTH 3a CBOI IHTepecu 0e3 pu3HKy JUIsl CBO€i cB0OOAM Ta mpaB. [aes
MOJIIra€ B TOMY, IO MpPaBa «HATypaji30BaH1» IHCTUTYTaMHU 1 «IHTEpHAJII30BaH1» B
THCTUTYILIHHUN TOPSJIOK.

Pazom 111 jmocmipkeHHs MATBEPIKYIOTh T€3y MPO Te, IO JOCBIJ TPOMajsH, SKi
BIUTMBAIOThH HA MOJIITUYHY JIOBIPY, ITOB’I3aHUH 3 JOCBIJOM MPaBUJI, HOPM 1 IPOLEAYD,
AK1 BUIUIMBAIOTh 3 IPUHLHUITY PIBHOCTI BCIX IEPE] 3aKOHOM. AJie BOHM TaKOX
MOKa3yI0Th, 110 OI[IHKA T'POMaJisiHAMU IHCTUTYIIIN 3aJIeKUTh BiJl HaBYAHHS, SIKE M
HaJa€ iX QyHKIIOHYBaHHS.

CnHcoK BUKOPHCTAHUX JAKepeJI:
l.Ornsipg - AeMOKpaTMYHMX  1HCTUTYTIB  YKpaimm 11 vac  BidH  URL:

https://pravo.org.ua/wp-content/uploads/2023/06/ua-web.pdf
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MAPAJIMTMA KOHCTUTYUIMHUX IIHHOCTEM B YMOBAX
BOHOBHUYOI JEMOKPATII

Bbaiipauna JLK.
Kanouoam ¢hinocoghcokux Hayx, 0oyeHm,
ooyeHm Kageopu Koncmumyyilino2o npasa Yxkpainu

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnasa Myopoeo

Ilepen cyyacHUMHM JOCHIIHMKAMH TIOCTalOTh HOBI BUKJIMKUA W 3aBAaHHS, L0
3YMOBJIIOIOTh HEOOXIJIHICTh  HEBIAKIAAHOTO Ta TMOBHOACMEKTHOTO BUBYECHHS
JUHAMIKM 1 3HAYEHHS KOHCTUTYIIMHUX IIIHHOCTEH B YMOBax MPaBOBOTO PEKUMY
BOEHHOTO CTaHY, a TAKOXX B 1HIINX CKJIAJHUX Ta EKCTPEMaTbHUX YMOBAX.

[IpaBoBI IIHHOCTI NPOHU3YIOTh CYCIHUIBHY IPAaBOCBIIOMICTH 1 CTalOTh
OCHOBHHMH MPUHIIMIIAMHM TIpaBa, TaKUMH, 30Kpema, SK CB0O0OJla, pIBHICTb,
CIpaBeJIUBICTb, MUp 1 O€3IeKa.

BrnacHe kareropis «UIHHICTB» O3Ha4a€ TIeBHE OJaro, 3arajibHe MO3UTHBHE
3HAYCHHS TUX YU 1HIIUX SBUII JUIsI OKPEMOI JIFOIMHM Ta COIiaJbHUX CIUTLHOT. lle
yHIBepcalpHe W OaraToBUMipHE SIBHILE, [0 MOIIMPIOETHCS MPAKTUYHO Ha BCi
chepu JMOACHKOrO KUTTS. BoHa BigoOpa)ae CyTHICTb 1 BOJIHOYAC CTAHOBUTH
YMOBY TIOBHOI[IHHOTO ICHYBaHHS Cy0’€KTa, O0O0’€KTIB TE€BHUX CYCIUIBHUX
BiIHOCHH. [[iHHOCTI € CBOEPIAHUM KYJIBTYPHUM «KOJOM», CHEUU(]PIUYHICTH SKOTO
3yMOBJIEHA THM, III0 KOXHa KyJbTypa MOPOJKYE CBOIO, JIMIIE i MpUTAMaHHY
LIHHICHY cuctemMy [1;2]

I3 3akpimuieHHSM IIHHOCTEW Ha KOHCTUTYILIMHOMY  pIBHI BOHM HaOyBaloTh
3araJbHOIOPUJANYHOTO  OOOB’SI3KOBOTO  3HAYECHHS, CTAalOTh OCHOBOIIOJOKHUMH
OpIEHTHUPAMU CYCIUIBHOTO 1 JE€pPKaBHO-IPABOBOTO PO3BUTKY.

Tak, Konctutyuis VYkpainu 1996 poxky Ha HailBUOIOMY @paBOBOMY  piBHI
3adikcyBajla HHM3KY BH3HAYaJIbHUX IIIHHOCTEH, SIKI BIATBOPIOIOTH BAXKIIWBI i€l Ta

TpaauIlii YKpaiHCHKOTO HapoJy, BHM3HAYAIOTh 3aBJAaHHS Ta OCHOBHI HaNpsIMU
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KOHCTUTYIIHHO-TIPABOBOTO Ta 1HIIOTO TaJly3€BOT0 PEryJIIOBaHHS, HalllOHAJIBHOI
IIPaBOBOI CHUCTEMH.

Cepenl KOHCTUTYLIMHUX I[IHHOCTEM MOKHAa BHOKPEMHUTH Taki: JI€MOKpAaTis,
KOHCTUTYI[IMHUWA  J1aJl, CYBEpEHITET, HE3AJICKHICTD, YHITapHICTb, MHp,
TepUTOpiajbHa IUIICHICTh, HEAOTOPKAHHICTh, OOOpoHa,  Oe3meka,  IPaBOBUI
MOpSIIOK, TpaBa Ta CBOOOAW JIIOJIMHM, BEPXOBEHCTBO TMpaBa ¥  3aKOHY,
yKpalHChKa Hallisf, Jep’kaBHa MOBa, MICIIEBE CAMOBpSIAYBaHHA, Jep>KaBHA BIAJa,
TepUTOpiajdbHa TPOMajJia, MOJIUT BIaAH; MPUHIUMIHN COIIAJIBHOI CIPaBEUIMBOCTI M
HE3aJIeKHOCTI Cy 1y TOIIIO.

B ymoBax BOEHHOTO CTaHy UM B IHINIWX CKJIAJHUAX OOCTaBHWHAX, KOJIH MOTpeOye
3aCTOCYBaHHS JOKTUPUHM  BOWOBHMYOI JE€MOKpaTii, HaBps 9K MOXKHA
3aUIIATACH TOJIEPAHTHUM JO BCHOTO, IO BiAOyBaeThcs. Tomy, O4EBHIIHO, IO
HaJeKHA peaizaiis JeSKUX LIHHOCTEH YCKIAIHIOEThCA, 3MIHIOETBCS  1X
MPIOPUTETHICTh 1 3HAYYIIICTb.

VY 1937 p. BueHuii-koHCTUTYLIOHAMICT 1 Aemokpar Kapn JleBeHmitans Hamucas
crarTio «BoiloBHMYAa JeMoKpaTisi W OCHOBHI IMpaBa», Yy SKiil OOIPYHTOBYBaB
HEOOXIJTHICTh MOSIBU B JEMOKpATii 3JaTHOCTI 3aXUCTUTH ce0e, HaBITh 32 YMOBH
BUHWKHEHHS PU3UKY MOPYIICHHS 3aCaJHAYUX NPHUHIUIIB MpaBa. YUYCHU BKa3yBaB
Ha Te, 1[0 JEMOKpaTii uepe3 CBOI 3aKOHM BUMYIICHI TO3BOJISITU BUHUKHEHHS 1
JIOITYCKATH PO3BUTOK aHTUMAPIAMEHTCHKUX 1 aHTHIEMOKPATUIHUX TAPTii 32 YMOBH,
[0 BOHU 30BHI JOTPUMYIOTHCA MPHUHIUIIB 3aKOHHOCTI 1 BIJIKPUTO TparoTh i3
IPOMAJICBKOI0 JYyMKOI0. DammcTchki, HAIUCTChKI, KOMYHICTHYHI, COLIAJICTUYHI Ta
1HOI pajuKalibHl PYXU HAJI3BUYANHO IMIBUAKO MOMYJAPU3YIOTBCS M 3arpoKylOTh
JIEMOKpaTUYHOMY Jiany JnepxaB. Kapn JleBeHmitans 3a3HavaB, IO JE€MOKPATIs
MOBMHHA ce0€ 3axXWIIaTh HaBiTh TOAI KOJHM JiA I[bOTO TMOTPIOHO CKOPUCTATHCH
HEJIEMOKPATUYHUMHU METOJIAMHU.

Konmenitist JOKTpUHM BOMOBHUYOI JEMOKpaTii Ma€ sAK MpakTHYHE Tak 1
TEOPETHYHE 3HAYEHHS I KOHCTUTYIIIHHOTO mMpaBa. 3 TMPaKTUYHOI TOYKH 30DY,
JOKTpUHA BOMOBHUYOI JE€MOKpATIii JO3BOJISIE 30€perT IEMOKPATUYHY JIEpXkKaBy, a 3

TGOpeTI/I‘-IHOI — HaJga€ HAYKOBISIM Ta 3aKOHOJAaBIAM MO>KJIUBICTD ACTAaJIbHO I[OCJ'IiI[I/ITI/I
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Ta CKpyNyJbO3HO OMNUCAaTH 3acajd Ta TMpoleaypy JikBigamii (3a00poHN)
AHTUJACMOKPATHYHUX CJICMCHTIB.

Aunpgpam [llaito 3a3Hauae, 1m0 B Hamll JHI TOHATTS «BOMOBHHUYA JEMOKPATISH»
3a3BUYAil pO3yMIEThCS SIK OOpoThOAa 3 paJgWKAIbHUMHU pyXaMH, OCOOIWBO 3
TISUTBHICTIO TIApTid, OJHAK CaMO3aXUCT KOHCTHUTYIIMHOI Jep)KaBU, YaCTKOBO 13
NpUYUH €(PEKTUBHOCTI, HE MMOBUHEH OOMEXKYBATHUCS PO3IYCKOM IMOJTITUYHHUX TMapTiH.
Ha nymky aBTOpa, «BOMOBHMYA JEeMOKpaTis» IMepeayciM 3advimae mpobiemy
OOMEXEHHS TOJITHYHUX MpaB. J[0 HUX HaleXaTh MpaBO HAa CTBOPEHHS MapTii,
cBoOoma cioBa 1 300piB. J[o mepkaBHUX CIyXOOBIIB MOXYTh 3aCTOCOBYBATHCS
0COONHBI TIpaBUIa KOHTPOJTIO IXHBOI OaroHagiiHoCTI [3].

E. bodine Buaiise HACTYIHI CKJIaJ0B1 BOMOBHUYOI JeMOKparii: 1) oOMexeHHs
110/10 BHECEHHS MOIMPABOK IO KOHCTUTYIII1; 2) OroJIONIEHHS MOJITUYHUX MapTii mo3a
3aKOHOM; 3) OOMEKeHHs mpaBa rosiocy; 4) oOMexkeHHS CBOOOJU 00’ €/lIHAHD;
5) oOmexeHHs1 cBOOOAM CiOBa; 6) 3IIMCHEHHS OCBITHIX 3aXOJiB BIJIIOBIIHO O
KOHCTUTYIIHHUX I[IHHOCTEH [4, c. 115].

VY koHueniii «BOMOBHUYOI JIEMOKpATIi(» pOOUTHCS aKIEHT Ha TPhOX €JIEMEHTaX:
LIHHICHIN Opl€eHTaIlli, IPEBEHTUBHOMY 3aXHCTY AEMOKpATIi 1 TOTOBHOCTI JI0 3aXUCTY.

3a J1aHOI KOHIEIMIIEK CYTHICTh JAEMOKpaTii Mojsirae came B ii 3IaTHOCTI J0
CaMOpETYJIIOBaHHS Ta B TOMY, 1110 BOHa HE MOK€ 3HUKHYTH HaBITh 332 YMOBH, SIKIIO
OUTBIIICTh TPOMAJISH BUPIIIUTD 3MIHUTH MOMITHYHUN PEKUM MUPHUMH, 3aKOHHUMU
Merogamu (sk-oT pedeperaym). FO. I'. bapaGam caymHo 3a3HauMB, IO came
«BOMOBHHMYA JIEMOKpATIish» CTajla B 0ararbox KpaiHax HaIMHUM MEXaHI3MOM 3aXHUCTY
BUIBHOTO  JEMOKPAaTHYHOTO JIaJy Ta  HEIOMYNMIEHHS TIOSBH  PEAKI[IHHUX
cernapaTucTChKUX pyxiB [5, c. 138].

ATIeTTIOI0UH 10 TPAKTUKHA 3aCTOCYBAHHS JOKTPUHU BOMOBHWYOI JAEMOKpATii B
VYkpaini, B 2015 pomi BiamoBigHo g0 3akoHy VYkpainu «[Ipo 3acymxeHHs
KOMYHICTUYHOTO Ta HAI[IOHAI-COLIIICTUYHOrO (HAIUCTCHKOI0) TOTaTITapHUX
pexuMiB B YKpaiHi Ta 3a00pOoHY MpOMNaraHayd iXHbOI CHMBOJIKH» iSIBHICTD
3a3HAYCHUX MapTiid Ha TepuTopii YKpainu Oyna 3abopoHeHa. AHayoriuHa 3abopoHa

Oyma 3acTocoBaHa 1o mapTiii «Pycbkuit 6;10k» Ta «Pycbka ennicte» y 2014 pori, a 3
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TpaBHa 2022 OyB mnpuitHsaTuil 3akoH YkpaiHu «[Ipo BHeceHHS 3MiH 7O AESKUX
3aKOHO/JABUMX aKTiB YKpaiHU MO0 3a00pOHU TMOMITHYHUX NApTiA» SKUM OyiH
3a00pOHEHI MPOPOCINCHKI MapTii B YKpaiHi.

OdYeBUIHUM € BIUIUB IMPABOBOTO PEXUMY BOEHHOTO CTaHYy MPAKTUYHO Ha BCI
HaIpsiMA  JIEPKaBHOT MOJITUKU YKpaiHW, HOPMATHUBHO-TIPABOBY M 17€0JOTIYHY
OCHOBM, IHCTUTYLIMHMM MeXaHi3M 11 3[1iCHEHHs, a TaKOX MOJIITUKHU
HaTHAI[IOHATPHOTO MacmTaldy Ta MDKHApOAHOI Oe3MeKOBOI MOMITHKH. Y X
o0CTaBMHAX ITOCHJIIOETHCS 3HAYYIIICTh TAaKWUX 17eH, i7eaniB, sk Mup 1 Oesleka,
CBOOOJAa U CYBEpEHITET, JIIOJICbKa TIiAHICTh, TpaBa  JIFOJAWHH, COJIJAPHICTB,
HalllOHAJIbHA 1CHTUYHICTh, TEPUTOpiaJibHA IUIICHICTH TOUIO.

Bongnouac koHmenTyamizaiisi  JI€pKaBHOT  MOMITUKA ~ YKpaiHW, CTpaTerii
€BPOATJIAHTUYHOTO KypCcy YKpaiHHW, TMPOEKTIB MpOrpaM 1 IUIaHIB BIiJIHOBJICHHS
VYkpainu 3YMOBIIIO€ HEOOX1THICTh ypaxyBaHHs Haj0aHb yYEHHUX-
KOHCTUTYIIOHAIICTIB, MPOJOBXKEHHS JOCTIPKEHb MapaurMU KOHCTUTYIIHHUX
LIHHOCTEH, M0 CHPUATUMYTh MEPEAYCIM BIJTHOBJICHHIO Ta 3MILHEHHIO MHpY,
TEPUTOPIATHLHOT IIJIICHOCTI Ta CYBEPEHITETY Y KpaiHU.

Cnucok BUKOPUCTAHUX JIZKEPeJI:
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I'JIOBAJIBHUA KOHCTUTYIIOHAJII3M: IOHSTTS 1
INEPCIIEKTUBH

bepuenko I'.B.
KaHOUOam 1opuoudHUX HayK, 00YeHm Kageopu KOHCMUmyyitiHo2o npasa Yxpainu

Hayionanvnoeo opuouunoco ynieepcumemy imeni Apocrasa Myopozco

Koncturymionanism, 1o BHUXOIWTh 3a KOPJAOHH BHUKIIOYHO OJHOI JEp>KaBH
HA3MBAIOTh TJIO0AILHUM, OaraTOpiBHEBHUM, OaraTOIIapOBUM, TpPAHCHAIIOHAJIHHHUM.
Boanoudac GaratopiBHEBICTh 200 OaratomapoBiCTh SIK TaKa MOXE ICHYBaTH TaKOX B
CepelMHl caMoi Jep>kaBu. baraTopiBHEBUH KOHCTUTYILIIOHAJII3M IIOB’SI3aHUN fK 13
rJ100ai3amiero 1 MbKHapOJIHUMH COIO3aMH JEpKaB, TaK 1 3 KOHCTUTYI[IOHATI3MOM 1
YCTaHOBYOIO BJIAJIOI0 Y JIepKaBax 13 (peiepaTUBHUM YCTPOEM, a TaKOXK B YHITApHUX
Jep’KaBax 13 aBTOHOMHHMH YTBOPEHHSMH. TOMYy MEBHOK MIPOK JOKTPHUHAIIbHI
npoOJemMu, SIKi BUHMKAIOTh Y MDKIEPXKABHUX COIO3aX, XapaKTepHI 1 NIl COIO3HUX
nepxas (denepariii).

TepmiH «rno0anbHUA  KOHCTUTYLIOHATII3M»  CbOTOJIHI ~ BUKOPUCTOBYIOTHCS
HalyacTime B ABOX acnekrax. [lepmmii — 115 onucy BXKe iCHYIOUOro CTaHOBUIIIA, 110
BUSIBJISIETBCS. Y AISUIBHOCTI HaJHALIOHAIBHUX CTPYKTYpP, MILKHAPOAHUX JOTOBOPIB,
MOIIMPEHHS OJHUX 1 THUX JK€ 1€l KOHCTUTYLIOHATI3My B pI3HUX KpaiHax,
BUKOPHUCTAHHA JIOCBIJYy OJMH OJIHOTO Ha PiBHI IMPaBOTBOPYOCTI 1 IPaBO3aCTOCYBAHHS
tomo. ToOTo 1e € OaraTOpiBHEBUH KOHCTUTYLIOHANI3M. [[pyruil miaxia mossrae B
PO3yMIHHI TJI00AJILHOTO KOHCTUTYIIOHANI3MY SIK MEPCHEKTUBH CBITOBOTO Ypsiay 1
CBITOBOI KOHCTHUTYIIll, @ TAaKOX IMOIIYKY iX 3apOJKIB B ICHYIOUHMX IHCTUTYIIISIX.
OueBHUIHO, IO ApPYre PO3yMIiHHS PO3IJISAAETHCS MOKHU IO JIMILIE SIK MEepClEeKTUBHA
HayKoBa 1 (pimocodcbka izes.

Mu OyneMo BHUKOPHUCTOBYBAaTH TEPMIH «TJ00aTbHUNA KOHCTHUTYITIOHATIZMY,
«riao0ajgbHa KOHCTUTYIISD» B  PO3YMIHHI CBITOBOTO KOHCTUTYI[IOHANI3MY 1

mo0anbHOrO0  ypsiny sk MalWOyTHhOi  mepcnektuBu. [loku  mo  Takui
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KOHCTUTYIIIOHQJII3M  HE  CTaB  I[OBHOIIHHUM  piBHeM  0araTOpiIBHEBOTO
KOHCTHUTYI[IOHAII3MY, TIPOTE HE TOMIYaTH TI00aMi3aIliio 1 ii PO3BUTOK HEMOXKITUBO.

B Hamomy po3yMmiHHI TJ100adbHUN KOHCTUTYIIOHANI3M Hapas3l BIJICYTHIH,
OCKIJIbKHM BIJICYTHIN CBITOBUW YypsAJl 1 BCECBITHS KOHCTUTYLIA. IIpo HBbOro mosxkHa
PO3MIPKOBYBAaTH 3 TOYKH 30py OakaHoro abo He 0a)kKaHOro PO3BUTKY mojii. Xou
JIesIKl BUEHI BXKE 3apa3 CTBEPKYIOTh MPO ICHyBaHHsS abo (opmyBaHHS ri00aibHOI
HEIMMCAaHOI KOHCTUTYINi. SIKIO MOTOAWTHCH 13 UM, TO TaKHH TIPOIEC YUMOCH
HarajyBatTuMme Te, SK 3apojukyBasiaca koHctutyiis no XVII cr. B pamkax
HaIllOHAJIbHUX JIEPHKaB.

TpanuiiifHO BBaKa€ThCSA, MO cama ifes TriI00aabHOT KOHCTHTYIlI HAJICKUTH
I. Kanry. Muerscs mpo aBi iioro mpaui: «Ines 3arampHOi icTopii Y BCECBITHBO-
UMBUIBHOMY 1maH» 1 «Jlo BiuHoro mwupy». IlociiIoBHUKOM, aKTUBHHUM
nonyJsipuzaropom ijiei Kanra B cygacHocTi o mpaBy BBaxaeThest FO. ["abepmac.

bararopiBHeBUII KOHCTUTYIIOHAI3M, a TaKOX TIJI00aTbHUN KOHCTUTYIIOHAJI3M
MOXYTh 3IIITOBXHYTHCS 13 pI3HOMaHITHUMH MpoOJeMaMyd JOKTPUHAIBHOTO 1
MPaKTUYHOTO XapakTepy. SKi K mpoOiIemMu ICHYIOTh?

3BUYAHO, TMepeayciM, WIETbCS TPO KIOYOBE MHUTAHHSA: YU BIIMOBISATHCS
JepaBu BiJl CBOTO cyBepeHiTeTy? Sk pedopmyBatu umHHy cuctemy i3 OOH i
Panoto besneku? I yum He ctBoprMo Mu HoBoro JleBiadana, sikuii He Oyne HIKOMY
MIAKOHTPOJbHUM? ToOTO HIeThcs NMPO NUTAHHS JAEMOKpATii 1 OOMEKEHHs B,
BEPXOBEHCTBA MpaBa 1 B KIHIIEBOMY DPaxXyHKy MpaB JIOJWHU, SKUA TIIOOATbHUMA
KOHCTUTYIIIOHATI3M 1 TIOKJIMKATH 3axuiatd. Sk 10 peul 1ied  HOBUH
KOHCTHUTYIIIOHATI3M Ma€ B3araji BUTJISIATH?

ki me HemoJiKu TI00ahbHOTO KOHCTHTYIIOHAM3MY? SIK 1€ He IUBHO, BOHH
MOB’s3aHl 13 1JIEEI0 YHIBEPCATBHOCTI MpaB, JO SKOi ameiloe TIo0anbHUN
KOHCTUTYIIOHAI3M. fkor0 Manma Ou OyTtu rioOainbHa KOHCTUTYISI B AacCHEKTi
KaTajory npas JioanHu? Yn MOXKIMBHNA yHIBepcali3M moa0 npas? 3 omHOro OOKy,
TaK, aJUKe HUHIIIHI MIXHApOJHI AOKYMEHTa (IeKjapallii, IakTh) BUXOIATh CaMe 3
imei  yHiBepcaibHOCTI. ToMy mnHWTaHHS HACTYIHE: YU MOXJIMBUWA CBIT 0e3

HalllOHAJIBHUX JIEP’KaB 1 UM 3/1aT€H BIH BUPOOUTH yHIBEepcaibHI npaBa? HaBiTh KO
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11e BUiize, uu Oyne Taka mojaenb eextuBHO0? [IuTanHs putopruyHe. 3 1HIIOTO OOKY,
caM yHiBepcaJli3M IIpaB SK KOHIIETIT 3yCcTpidae 0araTo OMOHEHTIB 3 Pi3HUX OOKIB.

[Ile omuH acmeKT — MPUHIIMIIOBA MOXJIMBICTh ICHYBaHHS KOHCTUTYIIIOHAII3MY 1
YCTaHOBYOI BJaJAM Ha BIAMOBIAHOMY Makpo-piBHi. Alexander Somek mmme mpo
kocMmononmituayHy  KoHcTuTymito (The Cosmopolitan Constitution) sk mpo
«koHCcTUTyHIOHATI3M  3.0», TOOTO  BXE  TpeTii  eram  TpaHcdopmarlii
KOHCTUTYIIOHaNI3My [1]. IcHye cyTOo IOKTpHUHAJIbHE VSBICHHS MpPO CEPHO3HY
1HaKIIICTh TJI00ATBHOTO KOHCTUTYIIOHATI3My. Tak, Ha mymky, Nico Krisch uepes
HECIIPUATIMBI IHCTUTYLIMHI Ta COL[laIbHI YMOBH MOCTHAL[IOHAIBHUI MOPSIIOK Kpale
PO3YMITH K MOCTKOHCTUTYILIMHUMN: MPUIIHCYBAHHS HOro MOXOJKEHHS YCTaHOBYIN
BJIaJl PO3UIUPUTD 1€ MOHATTA 3aHaATO Aayieko [2, p. 657]. [locTtanamionanbHe MpaBo
PO3MIISIAETHCA HUM 3a MeKaMH KoHcTuTylioHanizmy [3]. A.Sajo 1 R. Uitz 3Bepratoth
yBary Ha cxoxxy npoosiemy. Onuc 0araTopiBHEBUX CTPYKTYp 1 MPOIIECIB yIPaBIIIHHS
3 TOYKHU 30py KOHCTUTYLIOHATI3MY € HE TUIbKA MOMIIKOBUM, ajie¢ il HeOe3MeuHUM
UL CaMOro KOHCTUTYL[IOHANI3My. 3pEIITOI0, KOHCTUTYIIS € IHCTPYMEHTOM
HalllOHAJIBHOTO TPABIIHHA;, BIH 3a0e3ledye BECh 3aXHUCT, SKUM Moxe OyTH
3a0e3neueHnit y (1 MpOTH) CyBepeHHIH HAIllOHANBHINA aepxkaBi. bararomraposwuii
KOHCTHUTYI[IOHAJII3M BIJKPUBAE MOXKIUBICTH OOIMTH 1€l HAWBUIIMIA 1HCTPYMEHT
cyBepeHitety [4, p. 453].

CnHCcoOK BUKOPUCTAHUX JKepeJI:
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HAIIOHAJIBHA BE3IIEKA I OBOPOHA: AHAJII3 OCHOBHUX
HOHATDH

b3osa JL.I'.
PhD, acucmenm xagedpu npoyecyanvroco npasa

Yepuiseybko2o HayionanvHozo yHieepcumemy imeni IOpia edvkosuua

[{ixaBo TPUAMBUTHUCS A0 KOHIIENTYaJbHUX KOHTYpIB HAI[IOHAJIBHOI OE3MeKu B
aBTOPUTAPHOMY KOHTEKCTI. L{e BK/ItoUae MOHATTA HaLlll Ta 1HIII, TaKl K HAL[IOHAJI3M,
KOHIIETIIiI0 Oe3MeKH, a TAKOK HEOOX1THICTh 3BE€pHYTH yBary Ha iCTOPHYHI KOHIIETIII],
K1 Bce 111e OYAYIOThCS, @ TAKOXK HA IOPUINYH] aCTIEKTH.

[Tlim wHamioHAThHOIO OE3MEKO BOHA PO3YMIETBCS SK BIHOCHA yMOBa
KOJIEKTUBHOTO  Ta  IHAUBIAYyaJbHOTO  3aXHCTy  WIEHIB  CYCHIJILCTBA  BiJ
MPaBJONOIOHUX 3arp03 iIXHROMY BIKMBAHHIO Ta aBTOHOMIi. Y IIbOMY CEHC1 TepMiH
BIJIHOCUTBHCS 1O JKUTTEBO BAXJIMBOTO BUMIPY ICHYBaHHS B CY4YaCHOMY KOHTEKCTI
CKJIQJHUX  CYCIUIBCTB,  PO3MEXKOBAHUX  TEPUTOPIAJLHO  PO3TAIIOBAHUMHU
HalllOHAJIbHUMU JiepkaBami [1].

Hapasi y cTpareriunux JOCHIIPKEHHSX € JBI OCHOBHI Tedii, sIKI 3aXUIIAIOTh
MPOTUJICKHI TIOTJISIAM HA TEMHU, SIKI CJiJI BBaXKaTH HAIIOHAIBHOIO OE€3MEeKOl0:
TpaauiiitHa (abo «By3bKa») Ta HoBa (abo «BceocshkHAy). Jlebatm Mik aBOMA
MO3UIIISIMU BUPOCIU 3 HEBJOBOJICHHS BEJIMUE3HUM «BY3bKHM MICIIEM», SIKE 00JIacTh
CTpATETIYHUX JOCIIKEHb MOCTpaXk/aaia BijJ BIMCHKOBOI Ta SIAEPHOI OJIEPKUMOCTI
xononHoi BiiHM [4]. L1 HacTpoi OyiuM CTUMYJIbOBAaHI IMOSBOK E€KOHOMIYHHUX Ta
€KOJIOTIYHUX MpOrpaM Ha MiXHapoH1K apeHi npotsarom 1970-x 1 1980-x pokis [3], a
MI3HINIE - 3pOCTAlOYO0  CTYpPOOBAHICTIO HALIOHAJIBHOKO  1ACHTHUYHICTIO Ta
TpaHCHAIIOHATBHUMU 35104rHamMu B 1990-x pokax [2]. OgHak 1edl pyX BUKIUKAaB
«KOHTPPEAKIII0», TOOTO 3BYXEHHS CTpaTeriYHUX JOCHIIKEHBb, 30CEpPEeIKEHUX
HABKOJIO TEM 3arpo3 1 3aCTOCYBAHHS CUJIM. APIrYMEHT THX, XTO 3aXHILAE 1€, MOJISArae

B TOMY, IO ITOCTYIIOBC PO3MIMPCHHA l'IpeIIMeTiB, 10 pOo3riIAaar0oTbCA, IIOCTABHUTDh Hi,Z[
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3arpo3y 1HTEJEKTyalbHY Y3TOJDKEHICTh CTPATEriYHUX JOCHIKEHb, OCKLUIbKH,
JOJABIIH OLIBIIIE TEM, 1I€ B KIHIIEBOMY MIICYMKY 3pOOUTH HOTO OPOKHIM.

binbiicte  TpaJMIIOHATICTIB HAMOJATAIOTh HA BIMCHKOBOMY KOHQIIKTI SIK
KIIFOUOBOMY €JIEMEHTI PO3YMiHHS O€3MeKu 1 3poOmin Kidbka crnpold 3aXUCTHTH
IICHTpaJIbHE MICIIE JIep)KaBH B aHai3l OE3MEeKH, B OCHOBHOMY Yepe3 3pOCTarouy
MIPUCYTHICTh HEJEPKaBHUX JIIMOBUX 0C10 Ha IbOMY HOBOMY eTari. OJIHaK JIesKi, TaKl
sk SH, JlemeTp 1 BaBep 3axumiatorh NOJITUYHUN CEKTOP SIK OCHOBHUH (DOKYC aHATI3Y,
Toal sk Moxammen A0 3axuiiae JepxkaBy SK TaKy 1 NPUMEHIIYE BaXJIUBICTh
aCTeKTy BIICBKOBOTO KOH(DIIKTY.

b. Brro3an 1 #0T0 CIiBpOOITHUKH TaKOK BU3HAYAIOTh O0€3MEKy B IbOMY ceHcl. s
HUX Oe3neka — I BI)KMBAHHS, TOOTO MPO HAIllOHAIbHY O€3MeKy MO)KHa TOBOPHUTH
JIUIIE TOJI, KOJMU CyO’ €KT MPEICTABISETHCA SK pealibHAa 3arpo3a sSIKOMYCh 00’ €KTY
(TpamuiiiiHo, avie HEe OOOB’SI3KOBO, JEPKaBl, SIKa BKJIIOYAE BJaay, TEPUTOPIIO Ta
CYCIUIBCTBO).

brro3an 1 #oro cmiBpoOITHUKH A0CI pOOIATH TIHMOOKUH 1 IIKaBUI aHANI3 TOTO, K
B1IOYBAETHCS 1€ Tpoliec, KU BOHM HA3UBAIOTh «CEK roputusaiieio». s Hux,
MIOCWJIAIOYKCh HA HalllOHAIbHY O€3MeKy, L€ PYX, KUl BUBOJUTH IMOJITHKY 33 MEXI
BCTAHOBJICHUX TIPABHII I'pH 1 opMye TIpeaMeT abo sIK OCOOMMBHUIA BU MOJMITUKH, a00
AK HaJl HUM. TakuM YHHOM, CEK IOPUTHU3AIII0 MOXHA PpO3YMITH SIK OUIBII
eKCTpeMallbHy BEpCil0 TMONITH3AaIii, OCKIIBbKH, TEOPETHYHO, OyIb-siKe MyOsiuHe
MUTaHHA MOKe OyTH TMO3UIIIOHOBAHE B CIIEKTPI, MOYMHAIOYN BiJ HEMOJITU30BAHOTO
(MaeThcsi Ha yBa3i, IO JiepKaBa HE 3aWMAEThCA LHUM 1 KOJHUM YHHOM HE
PO3MIISIAEThCA K TeMa MyOJiYHUX Je0aTiB Ta pilieHb), A0 MOJITU30BAaHOTO (1110
O3HAYae, 110 TeMa € YaCTUHOIO JEP>KaBHOI MOJIITUKH, BUMAralTh PIICHHS ypsay 1
BUJIJIEHHSI PECYpPCIB), HaBITh CEK IOPUTU3YIOThCA (MA€ThCS HA YyBasl, IO Tema
MpE/ACTaBICHAa SK ICHYIOYa 3arpo3a, I0 BHUMAara€ HaJI3BUYAMHUX 3aXO[iB, IO
BUIIPABIIOBYE JIii 11032 3BUYAHHUMHU MEKaMH MOJIITHIHOTO TIPOIIECY).

Takum 9YMHOM, BENWKE MHUTAHHS, SKE BUIUIMBAE 3 IHOTO, TMOJSITAE B TOMY, SK
B1I0YBAETHCS OpraHizallisi CeKTOPaIbHOI MOJMITUKH JIEPHKaAB 3 METOIO FrapaHTyBaHHS 1X

6e3nexu. BpaxoByroun, M0 sl KOXKHOTO YPSAY CIPUHHATTS 3arpo3u BiAPI3HIETHCS,
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BXKUTI 3aX0JId TaKOX OynyTh AudepeHIiioBaHl BIMOBITHO A0 KOXXHOI pealbHOCTI.
Came BiJI ITIbOTO CIIPUAHATTS 3aJISKATUME 3aCTOCYBAHHS CEKTOPATLHOT MOMITHKH, IO
poOUTHh HEOOXITHUM TMPOBEJCHHS aHAI3y CYKYMHOCTI pillIeHb Ta Jid, NPUHHATHX
ypAIOM, CHpPSAMOBaHUX Ha 30epekeHHsT a00 CTBOpPEHHS, SK BHYTPIIIHIX, TaK 1
30BHIIIIHIX, TOPAJIKY, IO BIAMOBIIa€ HOTO HAWBAKJIUBIIIUM 1HTEpECaM Ta I[IHHOCTSIM,
1 HE MOXKHA BUKJTIOUATH 3aCTOCYBaHHS CUJIK. Y IIbOMY BHUIMAJKy OOOpOHHA TOJIITUKA €
JIUIIIE 1€ OJTHUM 1HCTPYMEHTOM JIJIS ITHOTO.
Cnmcok BUKOPUCTAHUX JIZKEPeJI:
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NPUHLIAI NOJLTY BJIAJIM B YMOBAX AKTYAJII3ALII PUBUKIB
HAIIIOHAJIBHOI BE3IIEKH

Biripincbkuii A.B.
acnipaum Kagheopu meopii npasa ma oepircasu

Kuiscvkoeo nayionanvnozo ynieepcumemy imeni Tapaca [llesuenxa

[IpaBoBUIi pe’KUM BOEHHOI'O CTaHy, y sIKOMy Ouiblie 15 MicsliB icHye YkpaiHa, y
CHPUNHATTI HaceJleHHs, cy0 €KTIB MOJITUYHOIrO mpouecy, 3MI Tta rpomansHCbKOro
CyCHUIbCTBA 3BY)KYE PO3YMIHHSA TMOHSTTS HALIOHAJIBHOI OE3MEeKH BHUKIIOYHO 0
COPOMOXHOCTI ~ BIMCBKOBMM  IIIXOM  3aXMCTUTH  BJIACHI  CYBEpEHITET
Ta TEPUTOPIATbHY LLIICHICTb.

Take COpUIHATTS BUIIPaBIaHE CEK3UCTEHIIMHUM XapakTepoM 3arpo3u Ta
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OpIOPUTETaAMU  CBOTOJIEHHS, BOJHOYAC € TEPEeIyMOBOK s  (OpMYBaHHS
BUIIPABAOBYBAJIBHOTO, TMOOJIAXINBOTO, CXBAJIBHOTO CTaBIEHHS JO JAiSUTBHOCTI
Ta pilIeHb JEP>KaBHUX OPraHiB, sIKI ICTOPUYHO MaIOTh CXHWIBHICTH 3J0BXXHBATH
chopMOBaHUMH OOCTaBUHAMU CEpEAOBUINA ICHYBAaHHS, HE 3aBXJAM Ha KOPHCTH
HaIllOHAJIBHOT 0e3MeKH y i1 3aK0OHOIaBYOMY PO3YMIHHI.

3axoH Ne2469-VIII Big 21 uepBus 2018 poxy Bu3Hauae, 110 HaIllOHAJIbHA Oe3MeKa
VYKpaiHu 1e — 3aXMILEHICTh JEPKaBHOTO CYBEPEHITETY, TEPUTOPIATbHOI LIJTICHOCTI,
JEMOKPATUYHOT'O KOHCTUTYIIIHHOTO JIa/ly Ta 1HIIMX HAI[IOHATBHUX 1IHTEPECIB Y KpaiHU
BiJi peajpbHUX Ta TMOTEHI[IMHUX 3arpo3. Y CBOIO YEpry, HaIlOHAJIbHI 1HTEpEecH
VYKpaiHu 116 — JKATTEBO BAXKJIMBI IHTEPECH JIIOJAWHM, CYCIUIBCTBA 1 JEP>KABH,
peanmizanis sSKUx 3a0e3rnedye Jep>KaBHUM CyBEpeHITeT YKpaiHu, i mporpecuBHUIN
JAEMOKPAaTUYHHUI PO3BUTOK, & TAKOXK O€3MEeUHI YMOBH KHUTTEIISUIBHOCTI 1 10OpOOyT ii
rpomajsH [1].

To6TO, MOHATTAM HaALIOHAJIBHOI OE3MEKH OXOIUIIOEThCS HE JIMIIE MUTAHHS
O6esnexku TepuTopii YKpaiHM Big HENPaBOMIPHUX TOCATaHb, aje BCE Te, IO
XapakTepu3ye IepiKaBy s[K JEeMOKpaTHMuHy Ta 3agikcoBaHe B OCHOBHOMY 3aKOHI.
MoBa npo 3acajHM4l NPUHLMIK OpraHizamii BiIagu, ix (opMyBaHHsS, B3aeMOAII,
(GyHKIIIOHYBaHHS Ha OCHOBI MPHUHIMIYY TOAUTY BIaAH, CUCTEMH CTPUMYyBaHb Ta
MPOTHBAT, TISJILHOCTI B Meax Bu3HaueHHX KoHctutyiiero YkpaiHu MOBHOBAXKEHb.
Ile Bce € (GoOpMOI Y3roJUKEHOTO Ta JIETITHMOBAHOIO KOHCEHCYCY B paMKax
MaTrepianai3oBaHOl KOHIEMIT HApOJHOTO CYBEPEHITETY Ta YNEepPeIkKye MOKIUBICTh
y3yprailii Biiaju, 3a0e3neuyroun MOKIMBOCTI JIJIsl peajizailii mpaB 1 CBOOO I JIFOAUHU
Ta TIAHUX YMOB 11 )KUTTSL.

Bapro 3a3HaunTy, 1mo 3 MoMeHTy TpuiHATTS 3akoHy Ne2469-VIII Bix 21 yepBHs
2018 poky mocWIaHHS Ha HOrO TMOJIOKEHHA, SIK OOTPYyHTYBaHHA HEOOXiIHOCTI
MPUIHATTS PIIICHb HA 3aXUCT HAIlOHAJIBHOI OE3MEKH, HE 3aBXKIU Oyl TaKUMH 3a
cyrTio. CKopillle HaBMaKd, BOHU BUCTyNalu (OPMOIO <JICTCHIyBaHHS» MparHeHHs
MOPYLIMTH TPUHIMIN BEPXOBEHCTBA MpaBa, MOJLIY BIaJAH, LUIISAXOM IITYYHOIO
PO3IIKMPEHHS TOBHOBAXKEHb 110CA/I0BUX 0C10, BU3HaAU€HUX OCHOBHUM 3aKOHOM.

Tak, 27 6epe3ns 2021 poky Ilpesumentom Ykpainm BumaHo Ykaz Nel24/2021
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«IIpo nesiki muTaHHs 3a0e3MeUYeHHs HaIllOHAILHO1 Oe3neKku Y KpaiHuy», BIIOBIIHO 10
saKoro Oyio ckacoBaHo Yka3 IIpesuaenta Ykpaiau Big 14 tpaBas 2013 poky Ne 256
«IIpo mpuznauenns O.Tynunpskoro cynnero Koncruryuitnoro Cymy Ykpainu» Ta
Vka3 Ilpe3unenra Ykpainu Big 17 BepecHs 2013 poky Ne 513 «IIpo npuszHaueHHs
O.Kacwminina cynnero Koncrurymitnoro Cyay Ykpaiam» [2].

JIist misiedt MOCHIKeHHsI BBAXKAEMO BaXKJIMBUM 3BEPHYTH YBary Ta y3araJlbHUTH
odiliitHe OOIpyHTYBaHHS, SIKE MPUBOJIUTHCS y TEKCTI YKazy. Tak, loro BUHECEHHS
Majio Ha MeTi 3a0e3MedyeHHs JIepKaBHOI HE3aJEKHOCTI, HAIIOHANBHOT Oe3MeKu Ta
BI/IMOBIAJI0 HAI[IOHAJILHUM 1HTEpecaM Y KpaiHu, B YaCTHUHI 3aXUCTY JIEMOKPATUYHOTO
KOHCTUTYIIHHOTO Jafy.

[Ipu upomy, 3a1MicHIOEThCST TIocHIIaHHsS Ha «3asBy BepxoBHoi Pagu Ykpainu y
3B'A3KY 3 CHOMOIO PIYHUIICIO MOYaTKy €Bpomaiigany ta noxaiit Pepomroiii I'imHOCTIY,
3arBepkeny [locranoBoro BepxoBnoi Pangu Ykpainu Big 17 nrororo 2021 poky Ne
1240-1X (mami — Iloctanona) [3], B sKii MiAKpECIEHO, 10 y3ypnarlis Biaau y 2010
— 2014 poxax BikropoM SHykoBHuYeM IpH3Beia 10 MiIPUBY OCHOB HAIIOHAJIBHOI
Oe3reku 1 000poHU YKpaiHu, MOPYLIESHHS MpaB 1 CBOOO JIFOJIMHHU, a 3BaKal04yu Ha Te,
mo okpemi cygai KCVY, mnpusnadeni Bikropom SHykoBHYEM, TPOJOBKYHOUH
BUKOHYBAaTH CBOi MOBHOBA)KECHHSI, CTBOPIOIOTH 3arpo3y JAep KaBHIM HE3aJIEKHOCTI Ta
HalllOHANBHIN Oe3merni YKpaiHM, BUHUKIA HEOOXIAHICTh y MPUUHATTI PINIEHBb IMPO
CKAacyBaHHs YKa3iB IO iX MPU3HAYEHHs, Ha MiJicTaBl yacTUHU 2 cTtarTi 102, myHKTIB
1, 17 vactunu 1, yactunu 3 ctarti 106 Koncturyuii Ykpainu, crareit 3 1 13 3akony
VYkpainu «IIpo HanioHaabHy Oe3neKy YKpaiHu.

3azHauumo, 1o nocuiaHHs Ilpesunentom Ha [loctaHoBy €  (akTUUHUM
BUMHEHHSAM Jiil, SKi cynepeyaTh MPUHIUIAM JEp)KaBHOI TOJITUKH Yy cdepax
HallloHAIBHOI Oe3mekn 1 OO0OpOHW, BU3HAUEGHHMX Yy CTaTTi 3 3akoHy, 30Kpema:
BEPXOBEHCTBA TMpaBa, 3aKOHHOCTI, MPO30pOCTi, amke y Tekeri I[locTaHoBw,
3a3HavyaeThes, 1o IlapmaMeHT Hajnae «HOMITHUYHY OIHKY» nonaisiM Peporomii
[gHocTi Ta 11 Hacmiakam, 30KpeMa, y 3B’S3Ky 3 YaCTKOBO HEMOKIMBHUM
MPUTSATHEHHSIM BHUHYBAaTUX OCIO J10 BIAMOBITANIBHOCTI. TOOTO, 1€ JOKYMEHT HEMae

HOPMATHBHOTO, PETYJIOIOUOTO XapakTepy, a BIAMOBITHO HE Tepeadadae HAaCTaHHS
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peaTbHUX IOPUIUYHUX HACIIIKIB.

VY noganemomy O.Tynunpkuit Ta O. KacMiHiH OCKap>Kuiv BiAMOBIIHUNA YKa3
IIpesuaenta 1o BepxoBuoro Cyny 1 14 mumuas 2021 [4] ta 27 xoBTHsa 2022 poky [5],
BIIMOBIHO, 1X TMO30BU Oyyno 3amoBosieHo, Yka3 IIpesunenta BU3HAHO
MIPOTUIIPABHUM Ta CKACOBAHO.

Brnacue, konerii BepxosHoro Cyay npu po3riisjl Oyid IUJIKOM MOCTiJJOBHUMHU B
OOrpyHTYBaHHI MPOTUIPABHOCTI YKa3y, 3a3Hayarouu, 10 peali3allisi TOBHOBAKCHb
ctocoBHO (opmyBanus ckiany KCVY  3miiicHioeTsest [Ipe3unieHTOM BHUKIIOYHO
[UIIXOM BUJAHHS YKa3iB MpO MpPU3HAYEHHS CYAJIB Ta IHIIOTO CIOCO0Yy YMHHHUM
3aKOHOMABCTBOM He mependaueHo. [locunarounce Ha pimenas KCY Bixg 07.04.2004
Ne9-p11/2004, Bix 25.12.2003 Ne22-pn/2003, 10.04.2003 Ne7-pri/2003, Ha aHAIOTTYHY
3a mpenMeTroMm criopy crpaBy Bepxosrnoro Cymy Ykpainm Ne5/573 (2a-13995/08),
npunucu crarti 149-1 Koncruryuii Ykpainu ta ctarti 21 3akony Ne 2136-VIII,
BKa3aly, 1o micis npusHadueHHs cyjaero KCY ta ckiaieHHs NPUCATH CYIs 1IbOro
Cyny HEe Moke OyTH 3BUIBHEHHH Cy0’€KTOM IMPHU3HAYEHHS, IO € TapaHTIE HOTO
HE3aJIE’KHOCTI BiJl ILOT'O OPTraHy MPU3HAYCHHS, a CaM aKT MPO MPU3HAYCHHS € TaKUM,
10 BUKOHAHUH Ta HE MOKe OyTH CKaCOBaHMIA.

BoaHouac, B MUTaHHSIX HallOHAIBHOI O€3MEKHU BAPTO 3BEPHYTH YBary KOJIETIIMH
BepxoBHoro Cyay 3a3HaueHo, 110 MOBHOBaXkeHHs [Ipe3uaenTa 1momo 3abe3nedeHHs
HAI[IOHATTFHOT O€3MeKH MOBUHHI Peai3oByBaTUCS Y MEXaxX CHeIiabHO-T03BUTLHOTO
MPUHLINIY, BU3HAYEHOTO cTaTTero 19 OCHOBHOrO 3aKOHY.

Sk BOauaeThCs 3 TEKCTY pillieHb, ['1aBa JiepkaBu 3arpo3y HalllOHAJIbHIN Oe3merr
oOrpynTtoByBaB TuM, mo 19 Oepesns 2021 poky BimOymocs 3aciganHs Pamm
HalllOHAIbHOI Oe3neku 1 O00OpOHM VYKpaiHW, Ha SIKOMY, Cepell IHIIOTo, OYJo
PO3IIIAHYTO TMUTAaHHSA PO3CIIIyBaHHS CIpaB Npo JepxkaBHy 3pany. llicis uworo,
yepe3 TwkIeHb, CbY nanpapneno nuct I[pe3unenty, y aKkoMy MOBIIOMIICHO, 1110 Ha
BukoHaHHs nopydeHHs PHBO, Ta y 3B’s3Ky 3 HaOpaHHSM 3aKOHHOI CHJIM BHPOKOM
cyny mpo Bu3HaHHA SIlHykoBu4a B.D. BUHHUM y BUMHEHHI 3JI0YHHY, MEPEI0aYCHOTO
yactuHowo nepioto ctatti 111 KK Vkpainu, CBY po3noyaro MOHITOpUHT BUJAHUX

HUM HOPMAaTHMBHO - IIPABOBUX aKTIB, y MEPIIY Yepry 3BEpHYTO yBary Ha yKas3u II0JI0
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cynaie KCVY, yepe3 Te, 110 BOHM Hajalll TOJOCYBajiM 3a PINICHHS y CIpaBi 3a
KOHCTUTYLIWHUM  TogaHHsM 47  HapoAHUX  JemyTaTiB  YKpaiHM  I0JI0
KOHCTUTYIIIHHOCTI OKpEMHUX TOJIOKEeHb 3akoHy Ykpainu «lIpo 3amobiranss
kopynuii», KpuMminaneHoro koaekcy Ykpainu Bijg 27 xoBTHA 2020 poky, Ne 13-
p/2020.

CBY y 1poMy JHUCTI HAarojIoNMI€HO, IO NPUUHSITTS TaKOTO PIIIEHHS MaJjo
HACIIAKOM BTpaTy YMHHOCTI psAy HOPM AaHTHKOPYNUIAHOIO 3aKOHOJIaBCTBA,
MpU3BEJI0  J10 JiecTaburizamii  COIladbHO-TMOMITUYHOI  CUTyamii B YKpaiHi,
JTUCKpENUTAIlli HaIlloi Jep)KaBU HAa MIKHAPOJHIN apeHl II0J0 BXKUTTS 3aXOMIB 13
MPOTHIIL KOPYMIIli, YUM CTBOPEHO MOTEHUINHY 3arpo3y Jep>KaBHIN Oe3Ieri.

[Ipu tpomy, mig yac 371MCHEHHS MOHITOPUHTY Ta MIATOTOBKH PEKOMEHJAIlIH, €
MIJCTAaBU MPUITYCKATH, 110 crmiBpoOiTHUKaM CBbY Oymu Bimomi nmpumnucu crarti 149
KoncTutymii Ykpainu, BIAMOBITHO 0 SKUX HE3aJICKHICTh 1 HEAOTOPKAHHICTD CYJI1
KCYVY rapantyroTbcs, BIUIMB Ha CyAt0 y Oyab-sikuil crioci® 3aboponsieThesi. Kpim
uporo, cyaao KCY He Moxe OyTH NPUTSITHYTO 70 BIJIMOBIIAIBHOCTI 32 TOJIOCYBAHHS
y 3B SI3KY 3 YXBAJICHHSAM DIIlICHb Ta HAJIaHHS HUM BUCHOBKIB, 32 BUHSITKOM BUMHEHHS
37I0YMHY 200 TUCIUTIIIHAPHOTO MPOCTYNKY. B qaHOMY BUTIaAKy MOBa IMPO BUWMHCHHS
3JI0YMHY 4M MPOCTYNKy He ije. Kpim nporo, Ha MoMeHT miaroroBku jucta ChY Ta
[Ipesunent Ykpainu Oynu o0013HaHI TPO TEPMIHOBUM BUCHOBOK BeHeliaHChKoi
Kowmicii Ne 1012/2020 CDL-AD(2020)039 «Illogo pedopmyBanns KoncturyiiitHoro
Cyny» (mami — BucnoBok) [6]. Binacue, Bepxopuuii Cyn cnpaBeIIMBO BiAXWUIINUB
oOrpyHTYBaHHsS TpejcTaBHUKIB [Ipe3ugenTta, 3a3HauuBIIM, 10 Yy BHCHOBKY
nigkpeciaeHo, mo Pimenas KCY € o0oB's3koBi, X04 1 He O€3I0TaHHI, OJIHAK
OCTAaTOYHI, HaBITh KOJIM iX MO’KHA BBaXaTH 3a IOMUJIKOBI, HAroJIOCHBIIH, IO
pimenns Nel3-p/2020 mycuth OyTH BHUKOHAHE, OCKIJIBKM CKAacCyBaHHS PIIICHHS Ta
3BUIBHEHHS BCIX HOT0 CyI/iB Oyiau O HEKOHCTHUTYIIIMHI Ta Cylepeursin O MPUHIUITY
BEPXOBEHCTBA TIPaBa.

TakpuM dYuHOM, BOAYaeThCS, IO TIIOHATTSA HaIlOHAIBLHA Oe3meka B i
BCEOXOILIIOIYOMY CEHCl, Ha PAAYy 13 IIHHICTIO, SIKY BOHA CKJIAJa€ IS 1HTEPECiB

CyBEpEeHa, SIKUM € Hapoj, MOXKE€ BUKOPUCTOBYBATHUCH JJIsI JIOCATHEHHS IUIEH, SIK1
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BUXOJSITh 32 MEXI NMOBHOBaKeHb lIpe3mpeHta, BuzHaueHUX OCHOBHUM 3aKOHOM,
nocsiratouyd  Ha (QyHIaMEHTalbHI 3acagu (PyHKIIOHYBaHHS Jep>KaBHO-TIPABOBUX
MEXaHI3MIB, IUIIXOM MOPYIICHHS MPUHIUIIB MOAUTY BJIaJyd, BEPXOBEHCTBA IPaBa,
3aKOHHOCTI Ta CHCTEMH CTPUMYyBaHb Ta TPOTHBAT.

Kpim 1010, y AaHOMy BHUMNAAKy €IMHHM 3aCO0OM 3aXHUCTy 3MOIJIa BUCTYIHTH
Juiie cynoBa rinka Biuanu, a [Ipesunent, Pama nHaimioHanbHOi Ge3neku 1 000poHU
VYkpainu, sika KOOpAWHYE Ta KOHTPOJIIOE CEKTOp Oesmeku 1 obopoHm Ta Ciyxbda
Oesnekn YKpaiHM, HE BUKOHAIU pPOJIb 3aMOODKHHUKIB Y CHCTEMI CTPUMYBaHb 1
MPOTHBAT.
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BIAITOBIJAJIBHICTD 3A JMCKPUMIHAILIIO OCIB, SAKI 3A3HAJIN
I'EHAEPHUX YTUCKIB: CYJ1OBA IPAKTUKA

Boaxkosa JI.C.
acnipanm kagheopu koHcmumyyitinoeo npasa Ykpainu Hayionanernoeo
ropuoudHo2o yrisepcumemy imeni Apocaasa Myopoeco
Haykosuii kepienuk: x.¢inoc.H., 0oyenm Kagheopu KOHCMUmMyyiuHo2o npasa
Vrpainu HayionanvHoeo wopuduunoco yHisepcumemy

imeni Apocnasa Myopozo - baiipauna JL.K.

[IpaBa moauHu, cBOOOa CAMOBUPAXKEHHS, IEMOKPATUYHE CYCHIIBCTBO ChOTO/HI
XapaKTepU3yTh IIISX 0 BU3HAHHS TEHIEPHOI 1JEHTHMYHOCTI OCi0. AHaII3yrouH
3MiHHM, SIKI BIJOYBaIOThCS OCTaHHE JECATHPIUYS y CYYaCHOMY COILllyMi, BapTo
3BEpPHYTH yBary, Ik CTPIMKO 30UIbIIKJIACH KUIBKICTh TPOMAJsH, K1 OOpSAThCA 3a
peanmizaiiro mpaBa Ha O0OCOOHMCTE JKUTTS Y KOHTEKCTI BHUPAXKEHHS TeHACPHOI
1IEHTUYHOCTI.

Haxanp, Taka OopoTh0a BiTOYBAa€ThCS Yy JAepikaBax, SKi HE BHU3HAIOTH a0o
JaCTKOBO OOMEXYIOTh IpaBa 0ci0, sKi 1IeHTH(PIKYIOTh cebe K 0COOM MPOTHIICKHOT
CTaTl, aHX 3a YCTaJCHUMHU MEIUYHUMHU XapakTepucTukamu. KijgbKicTh pillleHb
€CIIJI crocoBHO maHOi Kareropii OcCi0 TMOCTIHO 30UTBIITYIOTh, BOHH CTalOTh
MpEleICHTHUMU He JIMIIE /111 KpaiHU-B1/AMOB11avya, a il JIjIsl BChOTO CBITY.

VYkpaina He € BUHATKOM, 1 uepBHs 2023 poky €CIJI npuifHsaB piieHHs MO crpasi
«Maiimynaxin Ta MapkiB npoTu YKpaiHW», sika cTajda BHU3HAYHOIO 1Jisl 0ciO, sKi
3aXUIIAI0Th CBOIO FE€HIEPHY 1I€HTUYHICTb.

OOcTaBUHM ClpaBU TMOJATAIOTE y TOMY, IO «3asfBHUKH >KMBYTh pPa3oM y
cTabUIbHMX 1 BiAJaHux cTocyHkax 3 2010 poky. ¥ xoBTHI 2014 poKy BOHM MoAau
MOBITOMJICHHSI TIPO NUTIO0 (TIOJIaM 3asiBy TPO JEPKaBHY PEECTpAIiio MUTH00Y) 10
cemu pizHux BiaAuniB PAI'Cy (BioaumB aep»aBHOI peecTpauii akTiB LHBUIBHOIO

crany) y KwueBi Ta KwuiBcbkii o6macti. Opranu Biaad BIAXWIMIA BCl Il
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MOBIOMJICHHSI Ha Tik mijgcraBi, mo Konctutymis ta CimeldHuN Kojekc YKpaiHu
MPsIMO BU3HAYAIOTH MO0 K CIMEHHHUHN COI03 MIXK KIHKOIO Ta YOJIOBIKOM.

28 BepecHs 2021 poxy 3asBHMKH CKJIAJIM 3aIlOBITH, 3alOBIJAIOYU OJIHE OJIHOMY
Bce cBo€ MaitHO. HeBaoB31 micis movarky BiiiHM B Ykpaini 24 mrotoro 2022 poky
Ipyruil 3asBHUK TpuenHaBcs a0 HamionansHoi rBapaii Ykpainu. BiamosiBim
HEraTUBHO Ha 3allUTaHHS HAYaJbCTBA, YU € Y HbOTO JAPYKUHA, HOMY MOBIIOMUIIH, 110
B pasi Horo cmeprti Oyae NMOBIAOMIIEHO Horo Mmartip. Y 4depBHiI 2022 poky ApyTrHii
3asIBHUK TepeHic 1H(QapKT MioKapja Ta IMEpeHIC OMepalilo Ha CepIli, MICis YOoro
OTPUMMAaB MICSIYHY BIAMYCTKY. 3asiBHUKH MPOBENH LEeH 4dac pasom. 23 motoro 2023
POKY JIpyruii 3asiBHUK 3BUIbHUBCS 3 HalloHanbHOT rBapAii 3a cTaHOM 370poB’s» [1].

€CIIUI mocraHoBMB, 10 Majio wicie mnopyumeHHs crarti 14 KonBenii y
MOEAHAHHI 31 CTATTEIO §, @ TAKOXK BUPIIIUB, 110 JAEp’KaBa-BIANOBIAaY Ma€ CIUJIATUTH
MPOTSTOM TPHOX MICSIIIB 3 IaTH, KOJIU 1€ PIIIEHHS CTaHE OCTATOYHUM BIAMOBIIHO JI0
nyHKTy 2 ctarti 44 KoHBeHIlii, Taki CyMH, 5Kl MatOTh OyTH KOHBEPTOBaH1 y BaJIIOTy
JepKaBU-BIAMOBIIada Ha CTaBKY, 3aCTOCOBaHA Ha JIaTy PO3PaxyHKY, IUTIOC Oyb-sKi
MOJATKHU, AKI MOXYTh CTATYBaTUCSA 3 3asABHUKIB: 32 €Bpo (TpUILATH JBa €BPO)
KOKHOMY 13 3asBHMKIB BIJIIKOAYBaHHS MatepianbHOi mkoau; 5000 eBpo (I’STh
TUCAY €BPO) KOXKHOMY 13 3asBHHUKIB BIJIIKOAYBaHHS MopayibHOI mKkoau; 4000 eBpo
(4oTupH TUCSAY1 €BPO) 3aIBHUKAM PA30M SIK BIIIIKOIYBaHHS CYJOBUX BUTpaT. Takum
yuHOM, 3a mnopyueHHs crarti 8§ Tta 14 Kouenuii €CIIJI 3000B’s13aB Ykpainy
BIJIIKO/TyBaTH 3assBHUKAM IIKOJy Y MaTepialibHoMy Bupasi [ 1].

Bapro 3BepHyTH yBary, 1o ajisi yKpaiHCBKOTO 3aKOHOJABIIS JaHWM IMpPaBOBUIMA
BUCHOBOK € TIOIITOBXOM JO MPUUHATTA BIANOBIJHUX 3MIH CTOCOBHO OCI0, SKi
PI3HATHCS TEHIEPHOIO 17ICHTUYHICTIO.

V cmpasi «Ilaiu (PAJIC) nporn Xopsatii» 3asBHuI 3BepHyTacs no €CIUI 3
METO0 JIOTPUMAaHHA ii mopyueHux npaB. OOCTaBUHU CHPABU MOJIATAIN Y TOMY, LIO
Oyayun rpomansukoro bocHii 1 ['epueroBuHm, BoHa moixama y XoOpBarTiio Ha
HaBYaHHSA, JI€ 3yCTplIa CBOE KOXaHHsSA, rpoMaasHky XopsaTii D.B., 3 dkow BOHH
3ycTplyajiucs Ha BIJCTaHl MPOTITOM JBOX pOKIB, TOMY B 3asBHHUIIl BHHHKJA

HEOOXITHICTh MOAATH 3allUT HAa OTPUMAHHS JI03BOJIy HAa MPOXUBaHHA B XOpBaTii Ha
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MiJCTaBl BO33’€IHAHHA CiM’1 31 cBoiM mapTHepoM. [Ipote, 24 motoro 2012 poky
B momimii M. Cicak BIIXWJIMB IPOXaHHS 3asBHUIN, KOPOTKO OOIPYHTYBABIIIH, IO
BC1 BIJIMTOB1IHI BUMOTH 3aKOHY PO 1HO3EMIIIB HE OYyJIM TIOTpUMaHi [2].

3asBHULISI OCKap KWIIa 1€ pilleHHs A0 MiHicTepcTBa BHYTPILIHIX cripaB XOopBarii,
CTBEpJUKYyIOUH, 10 3 pimeHHs [emapramenty nomimii M. Cicak MOXXHa 3pOOUTH
BHCHOBOK TIPO Te€, IO ii 3anuT OyJI0 BIAXUJIEHO, OCKUIbKH 3akoH «[Ipo iHO3eMIIiBY He
T03BOJISIB BO33’€THAHHS CIMEH Il OJHOCTAaTeBHX IMap. BoHa BBaxkama, mo He 0yJ1o
IT1JICTaB JJIs pI3HOTO CTABJICHHS Ha OCHOBI CEKCYaJbHOI Opi€HTAllli, 1 1110 B1AMOBITHUN
3aKOH HE CJIIJI TIIyMAa4UTH TaKUM YHWHOM, 00 JOIMyCKAaTH TaKy MOXJIHBICTh. BoHa
nocunanacs, cepeq inmoro, Ha Konctutyniro Ta 3aKoH npo 3a00poHy AUCKPUMIHAILII],
CTBEP/IKYIOUH, 10 HABITh SIKIIO 1i HE CJI1JI BBAXKATU «HANOIMKIUM YICHOM POIMHI)
D.B. 3a 3HauenHsaM 3akony «IIpo iHO3eMIIiB», BOHA B Oy/Ib-IKOMY BUIIAJKy TTOBHHHA
OyTH ii «IHITUM POUYEM» y PO3YMIHHI IbOTO 3aKOHY [2].

3asBHUILIA OCKap)KHJIa JaHe PIIICHHS B OpraHax CyJ/I0BOi BJaJH, MOCHIAIOYUCH HA
nopymeHHss crarti 14 KonBenmii, mpore Bci aprymeHTd Oynd BiIXWJICHI, Y
3aJI0BOJICHHI MO30BY BIJMOBJICHO 3Ba)Kalouu Ha Te, 1m0 3akoH «[Ipo omgHocTareBwmii
COIO3» HE BH3HAYa€ OJIHOCTATEBUM COIO3 sIK CiM’10, a 3akoH «lIpo ciM’ro» He
MOIIUPIOETHCSI HA OJHOCTATEBI COIO3M, MOJOXKEHHS 3akoHY «IIpo 1HO3emIIiB» 110110
THMYacCOBOTO MPOXUBAHHA JUIsl BO33 €IHAHHS CIM’1 HE mependadyaroTh MOKIMBOCTI
BPETYJIIOBaHHS CTaTyCy 1HO3EMIISl Ha IM1ICTaBl (HAsIBHOCTI) OJJHOCTATEBOTO COIO3Y, 10
YITKO BKa3y€ Ha BIJCYTHICTb MPaBOBUX TIJACTaB JJISi 3aJ0BOJICHHS IPOXaHHS
arnesstHTay [2].

Konctutymiinuii cyn XopBaTii TakoXX 3a3HA4MB, 110 aleIsSHT y KOHKPETHIHN
CIIpaBl HE JIOBeJa, 1[0 BOHA CKOPHUCTAJACA MPABOBUMH MO3UIISIMH, SIKI MICTATHCS Y
3akoH1 «IIpo 3a0opoHy nuckpuMiHaiii». TakuM 4YWHOM, HE OyJI0O MOpYIIEHHS i
KOHCTUTYIIHHOTO paBa 3rigHo cratti 14 Konsenmii [2].

€CIUI npu po3risal cupaBd BKa3aB, 0 HEMA€E YKOJHHMX CYMHIBIB Yy TOMY, IO
CTOCYHKH OJIHOCTATE€BOi Mapu, MOAIOHI O BIJHOCHUH 3asBHUKIB, MiANAAalOTh I
MOHSITTSI «IIPUBATHE KUTTS» y 3HAUCHHI CTAaTTi 8. BiAMOBITHO, BOHO TAKOX OXOILIIOE

Takl €JEMEHTH, SK TeHJepHa IJeHTU(IKAIllA, CEKCyalbHa OpIEHTALllsl Ta CTaTeBE
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KUTTS, K1 MIANAAA0Th i ocobucty cdepy, 3axuieny crarrero 8. Cyn pgam
MOSICHUB, 1110 HE MOKe OyTH MiACTaB JJIsl MPOBEACHHS BiIMIHHOCTI MK CTa0lIbHUMH
OJIHOCTAaTEBUMH TapaMmH, SKI >KUBYTh pa3oM, 1 TUMH, SIKi — 3 mpodeciiHux i
COIIAJIbHUX NPHYMH — HE JKUBYTHh pa3oM. 3a mux obOctaBuH Cyn BU3HAE, MO (PakKT
BIJICYTHOCT1 CHUIBHOI'O MPOXKMBAHHS 3 rpoMajisHkoro XopsatTii D.B. 3 00’€KTHUBHO
CIPUYUHEHOI MPUYUHH, TOB’SI3aHOT 3 OCKAp)KyBaHOIO IMMITPAIIHHOIO TMOJITHKOIO
Jep>KaBU, HE IM030aBisie CTOCYHKHM 3asiBHUIIl CTAOUIbHOCTI, SIKa TEPEHOCUTH 1l
CUTYyaIlito B chepy ciMeHHOro KUTTs y 3HaueHH1 ctatTi 8 Konsentii [2].

€CIJI makpecnus, IO I CIIpaBa HE CTOCYEThCS MUTAHHS MPO TE, YU CIIiJ OyII0
3aJIOBOJIBHUTH TPOXaHHS 3asBHUKA PO BO33’€HAHHSA CiM’'1 3a OOCTaBHUH CIPaBH,
MOBa HIIIa PO T€, YW 3a3HAIM 3asIBHUKHM JIUCKpUMIHAII] Yepe3 Te, 1110 HaI[lOHAJIbHI
OpraHW BJIAJA BBKAIW TaKy MOXJIHMBICTb y OyAb-SIKOMY BHIMAAKy HOPUIAIHO
HeMOxJuBow. Takum uyrHOM, CyJ1 BU3HAB, 1110 Majo MicCIle MOPYUIEHHs cTaTTi 14 y
nmoeaHaHHI 31 ctarTeto 8 KOHBEHIIIT Ta BUPIIIMB CTATHYTH 3 JIepKaBU-BimoBigada 10
000 eBpo (mecsATh THUCSY €BPO) BIAUIKOAYBAaHHS MOpajibHOI MKOAU Ta 5690 €Bpo
(I’ SITh THCSIY LIICTCOT JIEB’IHOCTO €BPO),sIK BIIIIKOAYBaHHS CyJIOBUX BUTpAT [2].

VY KOHTEKCTI [JAaHOrO0 NUTaHHS BapTO PO3IJISTHYTH TAaKOX BIAMOBIIAIBHICT
IOpUIUIHUX 0Ci0 y CIipaBax, MPAaBOBIAHOCHHH SIKMX CTOCYIOTHCS IMHUTAaHb TCHICPHOI
1ZICHTUYHOCTI Ta 3MiHU cTaTTi. Pe3onancHa cpaBa Mai ®@opcratep (BenukoOpuranis)
Hapa3i Ha TEpIINX CTOPIHKAaX BIJOMHX BEIMKOOPHUTAHCHKUX BHUIaHb. 3asSBHHUIIS
npairoBasia y Llentpi rmob6ansHoro po3sutky (CGD), ane KOHTpakT 3 HEHO HE OYB
MIPOJIOBXKEHUHN Yepe3 ii BUCIOBIIOBAHHS y COIIAJIbHIN Mepexi «twitter». 3okpema,
BOHA BHCJIOBJIIOBAJIA TYMKY, II0 «BHYTPIIIHE BIAYYTTS YOJIOBIKA, IO BIH XIHKA, HE
Ma€ JKOJHOI OCHOBM B MarepiajbHI peaJbHOCTI, BOHA TaKOX MOPIBHSIA
camoiieHTU(IKOBaHUX TpaHC-KIHOK 3 Peiiuen [lonmesan, 0171010 aMEepUKaHKOIO, SKa
HETPaBUJILHO TIpe/icTaBuiia ce0e YOPHOIIKIPOIO, 1 ONucaa e K «IOYyTTs B IXHIH
TOJIOBI» Ta y cepii TBITIB 3asBWjA, IO JIOAWHA HE MOXKE 3MIHUTH CBOIO O10JIOTIUHY
cTaTh» [3].

HeBnoB3i micisg 1poro BOHA Mojiaja IMO30B MPO JUCKPUMIHAINIO Ha IiJICTaBi

3aXMIIEHUX TEPEKOHaHb JI0 TPYJIOBOTO TpUOYHANy, JA€ THICIS IONEePEaHbOrO
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ciyxanus cynas [xeitmc Tedinmep y rpyani 2019 poxky mnocTaHOBHUB, IO ii
MIEPEKOHAHHS B TOMY, 1110 ICHY€E J[BI CTaTI Ta LIO JIOJU HE MOXYTb 3MIHIOBAaTH CTaTh,
Oynu HenpaBoMipHUMU. [IpoTe JOHIOHCHKHM TpHOYHANT 13 TPYJOBUX IPABOBITHOCHH
CKacyBaB TMIOMEPEIHE PIIICHHS Ta I[IOCTAaHOBHMB, IO 1 TEPEKOHAHHS CHpaBAl
MIANAAAI0Th i1 3aXUCT CTaTTl 9 €Bponeichkoi KOHBEHIIT 3 MpaB JIFOJAUHH, a OTXKE,
Ha HUX MOLIUPIOETHCS 3aKOHOIAaBCTBO BennkoOpuTaHii mpo IUCKpUMIHAIIIIO, @ TAKOXK
npucyauB Mai ®opcratep 91 500 ¢yHTIB cTepniHriB KoMIEHcalli 3a BTpaTry
3apo0iITKy, 00pa3u mouyTTiB 1 cepilo3Hi 30utku Ta 14 900 QyHTIB CTEpIiHTIB y
BUTJISI1 BIJICOTKIB [3].

Ha mpuknani tpynosoro cropy BenmkoOputaHii MOkHa 3pOOUTH BHCHOBOK, IIIO
J0C1 Yy CYCHUIBCTBI TPHBAIOTh JAHMCKYCli CTOCOBHO TOTO, 4YM € OloJIOTi4HA CTaTh
3MIHHOIO, TIPOTE€ BAXJIMBO TaM sTaTH, IO OOCTaBUHUW KOXKHOI CIIPAaBH €
1HIUBITyaIbHUMH Ta HEMOBTOproBaHUMH. KokeH Mae mpaBO Ha OCOOUCTY JyMKY,
MpOTE BCE X JOTPUMAHHS IPaB JIIOJAUHU Ta TMOJOJAHHS TUCKPUMIHAIIT € OCHOBOIO
CIIPaBXHBOTO JICMOKPATUYHOTO CYCITIIHCTBA.

Cnucok BUKOPUCTAHUX JIZKEPeJI:

1. PimenHs €Bponeiicbkoro cyny 3 MpaB JIIOAWUHU y chpasi «MailmynaxiH Ta
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2. Pimenns €Bpomneiicbkoro cyay 3 npas moauan y cipasi «Ilaia (PAJIC) potu
XopBarii» URL: https://hudoc.echr.coe.int/#{"fulltext":["same-
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B3AEMO3B’SI30K KOHCTUTYIIII YKPATHU TA PIIIEHDb PAJIU
HAIIIOHAJIBHOI BE3IIEKHU 1 OBOPOHU YKPAIHU

I'yzenko O.II.
Kanouoam eKoHOMIYHUX HAYK, O0YeHm, O0oyeHm Kagheopu 20cnooapcbko —
NPABOBUX OUCYUNIIIH MA eKOHOMIYHOI Oe3neku J[oHeybKoeo 0epiuca8HO20

VHIgepcumemy 6HYMpIWHIX CRpag

Ha pammii wac VYkpaina mepeOyBae B 30HI aKTHMBHHX OOWOBUX i, KOTpi
CIIPOBOKOBAHO POCIMCHKOIO (heqeparlli€ro, Mo Ipu3Beo 10 HEOOX1THOCTI TOCHIICHHS
Ta 3MIIIHEHHS HAI[lOHAJIbHOI Oe3neku. Y MaHiil cutryali IpoBiJAHY pOJib BiAirpae
IpaBOBa JIOKTPMHA PO3BUTKY KpaiHM Ta il 3aXHUCTy BiJi BOEHHUX BUKJIHKIB, KOTpI
MOPYIIYIOTh CUCTEMU 00OPOHO3AATHOCTI, 0€3MEKH PI3HOTO 3MICTY, €KOHOMIYHOIO Ta
COIIIAJIBHOTO PO3BUTKY CYCHUIbCTBA. KITIOUOBUM MUTAHHSAM MOCTAE 3AATHICTh KpaiHU
30eperTu He JUIle pecypcHu, (PIHAHCOBO — EKOHOMIYHHM Ta JIFOJICHKHUI MMOTEHIIIal, a,
W MaTu Jl€BYy CHCTEMY HalllOHAJbHOI O€3MEeKH, KOTpa CIIUPAETHCS Ha JIIEBY MPABOBY
OCHOBY. 3 1IbOrO0 TIPUBOJY CJIJI BUIJAaTH HAJEKHE 3aKOHOAABLIIO, KOTPHUI
perjlaMeHTye MpaBoOBl akTU B c(epl HAlOHAIBbHOI O€3MEKH KpaiHW JIMIIE 3a YMOBHU
HasBHOro B3aeMO3B’si3ky 3 KoHctutymieto VYkpaiHu depe3 pimieHHs Paau
HaI[lOHANBHOT Oe3neku Ta 000poHuU. JloBeNeHHS TaHOTO B3a€MO3B’ 3Ky B MPABOBIM
TJIONIMHI YKpaiHM CTajo aKTyaJlbHUM CETMEHTOM Y BUOOPY HAIMPSMKY JTOCIIIJIKEHHSI.

[IpaBoBHMi1 acleKT BH3HAYCHHS , METOJOJIOTIYHOI ajamnTarii Ccroco6iB Ta
MPUIAOMIB HAl[lOHAJIBHOI O€3MeKN YKpaiHu BUCTYIA€ NMUTAHHSAM, KOTPE HE BTpayae
CBOET Cy4aCHOCTI B HAyKOBUX KoJIax. BITUYM3HSHI HAYKOBII JOBOJI 4acTO OOUPAIOTh
MPEeIMETOM JIOCTIPKEHHS PI3HI CETMEHTH HAIlOHAIbHOI O€3MeKh 3 TMO3UIIil
JTUCEPTALIMHUX Ta MOHOrpagiuHuX gociimkeHb. Cepeln HHUX BapTO BIAMITUTH
HaykoBl po3poOku Takux BueHux ik A.O. AnrtonoB [1], K.B. bonmapenko [2],
€.M. Manyitnos, O.B. Cocuin, O.I'. Januness, O.B. [lleBuyk [3], I'.Il. CutHuk [4],

A.M. Muxnenka, H.M. I'pymunacekoi [5] Ta iHmmx. BogHodac npob6iema oOMexeHo
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po3riiianacs 3 Mo3ulilii BpaxXyBaHHA pilieHb Panu HarioHabHOI O0e3neku 1 000poHu
VYKpaiHnu 3 OCHOBHUMH NMPAaBOBUMH TOKTpuHaMu KoHcTuTymii Ykpainu.

[IpuknagoM JaHOTO B3a€EMO3B’SI3KY MOXKHA BBa)KaTH pimenHss Pamu
HarioHanpHO1 Oe3meku 1 oboponm Ykpainum Binm 30 rpyaas 2021 poky «IIpo
Crparerito 3a0e3nedeHHs Jep)kaBHOI 0e3neku»[6], ske Oya0 MpUHHATO BiATOBIIHO
no crarti 107 Konctutyuii Ykpainu [7]. 3 1poro npuBoay AOPEYHO 3a3HAYUTH, IO
3akoHojaBenb B crarti 107 Koncrurymii Ykpainu [7] 3BepHYB yBary Ha Te,
mo «...Pama HamioHanpHOi Oe3reku 1 O00OpoHHM VYKpaiHU € KOOpJAWHAIIHHUM
OpraHoM 3 MHUTaHb HaIllOHaIbHOI Oe3rneku 1 oboponn mpu [Ipe3uaeHtoBi Ykpainw,
KOOpJMHYE 1 KOHTPOJNIOE MiSUTbHICTh OpraHiB BHUKOHaBYOi Biaaum y cdepi
HalloHaIbHOI Oe3neku 1 06oponu, a ['onoBoro Pamgu € Ilpesuaent Ykpainu, sikuii
dbopMye TepCcOHATBHUN CKJIaa paad HaIllOHAIBHOI Oe3MeKku 1 000poHU YKpaiHW.
KitouoBuM € Te, 10 3aKOHOJIABEIb YITKO OKPECIWB BUMOTY CTOCOBHO TOTO, IO
«...Pimennss Pagm HamioHanbHOi Oe3rekyd 1 0oO0OpoHM YKpaiHHM BBOJSTHCA B IO
ykazamu IIpesunenta Ykpainm»[7].

VY 1poMy KOHTEKCTI AopedHo 3rajgatu ¢yHkiii Paau HamioHanbHOT Oe3rneku i
000poHU YKpaiHu, KOTpi OyJM OKpeclieH] 3aKkoHoAaBleM CT.3 3akoHy Ykpainu «IIpo
Pany namionanbHoi Oe3neku 1 00opoHu Ykpainu»[8]. Jlo ix ckiiaay 3aKOHOJIAaBEIlh
BKJIFOYMB:

o — rmepuie, BHeceHHs mpomno3ullid IIpe3unentoBi YkpaiHu moao peaizalii
3acaji BHYTPIIIHBOI 1 30BHIIIHBOI MOJITUKU Y cepl HAIlIOHATIbHOT Oe31eKH 1 000pOoHU;

1o — JIpyre, KOOpJWHAIISA Ta 3AIMCHEHHS KOHTPOJIO 3a JISJIBHICTIO OpraHiB
BHUKOHABYO{ BIIaJH y cdepi HalllOHATBbHOT 0e3MeKH 1 000pOHU y MUPHHUI Yac;

Mo — TpeTe, KOOpAMHAIS Ta 3JIACHEHHS KOHTPOJIIO 3a MJISUIBHICTIO OpraHiB
BHKOHABYO1 BIIaJH y cepi HalloHAIBHOT Oe31eKr 1 000pOHHN B YMOBaX BOEHHOTO a0
HAJ[3BUYAHOTO CTaHy Ta MpPU BUHUKHEHHI KPHU30BUX CHUTYalllid, 110 3arpOXKylOTh
HAI[lOHANBHIN Oe3merni YKpaiHu.

Buxoasun 3 wnporo, 3akoHoaasenp cT. 4 3akoHy VYkpainu «lIpo Pany
HaIllOHAJIbHOT Oe3nmeku 1 000poHW YKpaiHu»[8] BU3HAUMB KOMIIETCHIIO Panu

HalloHanmpHOI  Oe3meku 1 o0opoHM  YKpaiHM  BIAMOBIZHO 10  (YHKIIH,


https://zakon.rada.gov.ua/laws/show/n0088525-21
https://zakon.rada.gov.ua/laws/show/n0088525-21
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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Bu3HaueHX Kouctutyiieto Ykpainu[7]. Cepen HUX KIIOUOBOIO KOMITIETEHIIIEIO
BUCTYyMae  po3poOKa Ta PO3IJISA TMUTaHb, fAKlI BiANOBiAHO A0 KoHcTuTymii
VYkpainu[7] Ta 3akoHIB  Ykpainu, Crparerii HaliOHaJdbHOI  Oe€3MeKu
VYkpainu[6], BoenHoi noktpunu YkpaiHu[9] Hanexats 10 chepu HaIllOHATBHOI
Oe3reKu 1 000pOHH, a caMe:

BU3HAYCHHSI CTPATEriYHUX HalllOHAJIBHUX IHTEpECIB YKpaiHW, KOHIIENTYyalbHUX
MiIXO/IIB Ta HAMPSAMIB 3a0€3MeUeHHS HaIlIOHATLHOT O€31eKH 1 000POHH y MOTITHIHIH,
€KOHOMIYHIM, COIIaJIbHINA, BOEHHIM, HAyKOBO-TEXHOJIOTIYHIM, EKOJIOTTYHIH,
1H(popManiiiHIK Ta IHIUX cepax;

MIPOEKTIB J€p:KaBHUX IporpaMm, JOKTPUH, 3aKOHIB YKpaiHu, ykaziB lIpesuaenta
VYkpainu, nupektuB BepxoBHoro ['oimoBHokomanmyBaua 30poitHux Cun Ykpainw,
MDKHApOJHUX JOTOBOPIB, 1HIIMX HOPMATUBHUX AaKTIB Ta JOKYMEHTIB 3 MHUTAaHb
HalllOHAJIBHOI Oe3MeKu 1 000POHH;

YJAOCKOHAJICHHS CHUCTeMM 3a0e3IeueHHs HalllOHAJIbHOI OE3MeKH Ta oprasizalii
000pOHU, YTBOPEHHS, peopranizailii Ta JKBiJallii OpraHiB BUKOHABYOI BJaaU y Il
cdepi To1no.

Heo0xigH0 miaKpecanTH, 10 3aKOHOIaBelb TOJI0BHOI0 MeTOl0 CTparterii BOEHHOI
Oe3nexkn Ykpainu [9] 3aTBepAMB 3aBUACHO MIATOTOBIEHY Ta BCEOIYHO 3a0e3meueHy
BCEOXOILUTIOIYY 000pOHY YKpaiHM Ha 3acajiax CTPUMYBaHHS, CTIHKOCTI Ta B3a€MOII,
o 3a0e3Meuye BOEHHY O€3TEKy, CYBEPEHITET 1 TEPUTOpialbHy IMUTICHICTh JCP’KaBH
BiMOBIIHO 10 KoHcTuTymii YkpaiHu Ta B Mexax JIepKaBHOTO KOPJIOHY YKpaiHw,
crpusie 1HTerpamli YKpaiHu B €BpOATIaHTUYHUN O€3MEeKOBHM MpOCTip Ta HAOYTTIO
yieHctBa B HATO, nepenbavyae akTUBHY y4acTh y MIDKHAPOJAHHUX ONEpALisSX 3
MIATPUMAaHHS MUPY 1 O€3MeKH.

Ha ocHOBI mnpoBeneHOro aHamizy  HEOOXIHO MdIMTH BHUCHOBKY, IO Ha
choroAHimHIA neHb KoHcrutTyiiss VYkpaiHM BHCTyNa€ KIIOYOBHM IPABOBUM
aCIEKTOM, SIKUI JIe)KUTh B OCHOBI IPUUHATTS piieHb Pagu HamioHanbHOI Oe3neKku
Ta O0OpOHU. 3aKOHOJABELb BHU3HAYAKOYM CTpATEriuyHl HaMIpu MIOAO Oe3NeKu Ta
000pOHU KpaiHu, NEPIIl 3a BCE, ONMUPAETHCS Ha TpaBoBl HOpMu KoHcTuTymii Ykpainu

Ta BUXOASYM 3 NOTpeOd cycnuibcTBa KpaiHu. B cBoro uyepry, Pama HamioHanmbHO1


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
https://zakon.rada.gov.ua/laws/show/105/2007
https://zakon.rada.gov.ua/laws/show/105/2007
https://zakon.rada.gov.ua/laws/show/648/2004
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Oe3rek Ta OOOpOHM VYKpaiHM BHUKOHYIOYM CBO€ (YHKIIOHAJIbHE MPU3HAYCHHS
3a0e3nedye po3poOKy Ta NPHHHATTS HEOOXITHUX pilleHb, KOTPl BHUTIKAIOTH 3
ICHYIOUMX KJIIOYOBUX IIPAaBOBUX AacHekTiB 3akiaaeHux B Koucrutymii Ykpainw.
HeoOxigHO ocsTHYTH TOH (hakT, 1m0 came 3a3HaueHUN B3a€EMO3B’SI30K 3abe3medye
BUKOHAHHS 3aXMCHOI (PYHKIIT KpaiHM HE3aJIeKHO BiJI YMOB B SIKUX BIJOYBAa€ThCS
PO3BUTOK ii CYCIIJIBCTBA.
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YU BIIJINMBA€ BUMHEHHS JE3EPTUPCTBA B 3CY HA III/IPUB
KOHCTUTYUIHHOI BE3NEKHU YKPAIHU?

I'yuenxo K.B.
acnipaumka I Kypcy kageopu KpUMiHAIbLHO20 NPasa, npoyecy i KPUMIHANICIMUKU
Kuiscvkoeo ynisepcumemy inmenekmyanvHoi enachocmi ma npasa Hayionanbno2o

yHigepcumemy « DdecvbKka 0OpUOUUHA aKaoemisny

I3 nmporonomenusam YkpaiHu CBO€i JOBroo4iKyBaHOi He3asieskHOCTI B 1991 por,
HAIIOI0 JIEp’KaBOl0 OyB B3SATHM Kypc Ha YHCICHHI I1HTETPaTHUBHI TMPOIECH:
€poinrerpaiisi, HATO-iaTerparis, eKOHOMIYHa TOLIO.

Crarrero 17 OcHoBHOro 3aKkoHy YKpaiHM BU3HAYEHO, 110 3aXUCT CYBEPEHITETY 1
TEpUTOPIATBHOI  LUIICHOCTI  YKpaiHW, 3a0e3medyeHHs i1 EKOHOMIYHOI  Ta
iH(hOopMaIiiHOT 0e3MeKU € HAWBAKIIUBIIIUMU (QYHKIIISIMU JIEpKaBH, CIIPABOI0 BCHOTO
VYkpaincekoro Hapoay. ToOTo, BUXOASUM 13 III€T 3acaju, MOKHA CTBEPJIKYBaTH, 1110
BilficbKOBa cnyk0a — 1€ OCOOJMBHI BHUJ JEp>KaBHOI CIy>kKOM, TOB’A3aHUN 13
3a0e3neueHHsIM 000POHH, HE3aJIEKHOCTI Ta TEPUTOPIaIbHOI IIUIICHOCTI Y KpaiHu.

30poiini Cunu YKpaiHu € HEeB1JI €EMHOIO YaCTHHOIO HAIIOTO CYCHIIbCTBA. 3aXUCT
BiTun3Hu, HE3aMEXKHOCTI Ta TEPUTOPIATBHOI HUTICHOCTI YKpaiHU € KOHCTUTYIIHHUM
000B'A3KOM YKpaiHCHKOTO Hapody. Y CyYaCHHX peallisiX XUTTS, Ha TJI CTPIMKOIO
3arOCTPEHHS COLIATILHUX MPOTUPIY, MOCUJIEHI MacmTabHI OOCTPUIM HAIIOl BUIBHO,
HE3aJIKHO Ta JEMOKPATUYHOI JIEPKABU Ta MOCUJICHHS JI€31HTETpallliHUX MPOLECIB,
MPECTWK BIMCHKOBOI CHY:KOM CTpIMKO Maaae. Sk HACHIJOK, 3pOCTa€ KIIbKICTh
KPUMIHAJIbHUX TPABOMOPYIIEHb, CKOEHUX TMPU30BHUKAMU 3 METOI YXHWIICHHS Bij

BiliICbKOBOI Ci1y»kOu. Bce 1e mpu3Beno A0 3HMKEHHS 00€rOTOBHOCTI 30pOWHUX CHII 1
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BIMCHK Ta CTBOPEHHS 3arpo3u 30pONMHUM cujaM, BiCbKaM Ta 00€3JaTHOCTI BIHCHK 1
CTBOPIOE 3arpo3y HaIllOHAIBHIN (KOHCTHTYIIIHHIN) Ta BOEHHIN Oe3melll KpaiHu.

Bapro 3ayBaxxutu, 1110, Ha XKaJlb, 13 HOBUH MM TOCTIHHO MOXXEMO TMOYYTH TE€Th
MOTOpPOIIIHI ~ 3arOJIOBKM Yy KOHTEKCTI HENpPaBOMIPHOTO BpPYYEHHsSI MOBICTOK,
NPUHWKEHHS YeCTl Ta TIAHOCTI MpalliBHUKAMH  TEPUTOPIAIBHUX  IIEHTPIB
KOMILJIEKTYBAaHHSI Ta COIIAJIbHOI MIJTPUMKHU 3BUYAMHUX MEPECIYHUX TPOMAJISH, K1 €
«BIMCHKOBO3000B’ I3aHUMM» 3T1IHO 1X (Pi3uyHuX naHux. Ha sxanmp, Taki BUNAaaKu €
HETOOIMHOKI, Hanpukiaa: B Oxeci Oylio MOOUTO YOJIOBIKA Ta CUIIOMIIb JOCTABICHO
70 cIy>k00BOro mpuMitieHHs [2], B cTonuili Oyau OyKBajdbHO HEIOJABHO BPYUYEHO
MOBICTKU BIJIMOYMBAJIbHUKAM, KOJU Ti cMakuiu manuivku [3], y JIbBOB1 Ha BCix
OJIOKIIOCTaX MacOBO PO3J/IaBalid MOBICTKU y Oyab-skux popmax ta micusx [4]. Taki
BUMAJKU HE € MTOOUHOKI.

Bunukae Tosi, MiJIKOM, TPUPOJIHE 3alTUTAHHS: siKa 13 cTaTeit KoHctuTymii Ykpainu
BiJIirpae OUIBII BAXKIUBY POJIb IS IMIUIEMEHTALlll MOHSATTS «IIPUHIIUITY 3J0POBOTO
TIIy31y», «OpuHIUny JoaaHocTi»? Crarta 17 uu ctatts 3 OCHOBHOroO 3aKoHY, siKa
perjiaMeHTye, 1o JIFOJANHA, 1i )KUTTS 1 3JI0pOB’sl, YECTh 1 T1/IHICTh, HEAOTOPKAHHICTB 1
Oe3rmeka BU3HAIOTHCA B YKpaiHI HAaWBHINOIO COMialbHOIO MiHHICTIO? HameBHo s
cniBpoOiTHUKIB TIK 3akoHn YKpaiHu NpOCTO «HE MUCaHI», 1, BIMOBIIHO, OCKIJIbKU
BOHU € MIPEJICTaBHUKAMU BIaAu (CIyKOOBUMHU 0C00aMM), TO iIM MOKHA YMHHUTH SIBHE
0e33aKOHHS, aJPKE€ BOHU HIOM TO BIpaBi KAJIYUTH JIOACH, pyHHYBATH iXHIO TICUXIKY
Ta, 1110 HE MaJi0 BAXKJIMBO — CTBOPIOBATH MEBHUN apXEeTHII 3714 Ta MiJUIOCTI, HACHILIA,
SKe KOIThCA B YKpPAiHChKiN apMmii.

Xi0a BOHM HE MalOTh OyTH THMH, XTO TMIOBUHEH PEMpPE3CHTYBaTH cebe, y mepiry
4yepry, sIK MpaliBHUKH, KOTpl MOBa)XalOTh CBOIX IPOMAJIIH — HYy, TOOTO, BCE SIK
«KpacuBO» IPUIHMCAHO B HOPMAax YMHHOI'O 3aKOHOJABCTBA (K 1 B HAI[IOHAJILHOMY,
TaKk 1 MDKHApOJHOMY). A TO-Jpyre, KOJIM JIIOAMHA YUTA€ Takl HOBUHM, a00, HE Jai
Bboxe, ctae yqacHMKOM Takux Oartaiiil, y I[bOT0 1HIWBITy MMOBHICTIO 3HUKAE TOBIpa 710
3CY (i3-3a Takux MpEACTABHUKIB), 3HUKAE BIpa B CIpaBeUIMBICTh (ajxe YKpaiHa

Hapa3i IIPOKHUBAE CBO1 POKH Yy MOBaX BOE€HHOI'O CTAaHY Ta, Maﬁxce, Y1 HC IIOJCHHHX
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MacOBaHUX OOCTPIIiB) BIaJH, BIUCHKOBHUX, 10 € HEMPUITYCTUMO, HA HAIl MOTJIS, B
TaKUX YMOBaX ChOTOJICHHS.

Mu HI B sKOMY pa3l HE NparHeMO 3HIBEJIIOBATH PIBEHb HAIIOi apMii, HaIIuX
3aXMCHUKIB, HE 0a)XaeMO a)X HisK MiAIpBaTH PIBEHb HAIIOi 00€31aTHOCTI, ajie KOJIH
B1I0YBAIOTHCSI TaKl KPUMIHAJIBHO-MIPOTUIIPABHI J1i 3 OOKY BIMCHKOBUX CIY>KOOBHUX
ocib, sKki omnucaHi Oynau BUIlE, BOAYaeThCAd JICMIO MPABOMIPDHUMHU i
BIMICHKOBOCITYKOOBI[IB Y KOHTEKCTI BUMHECHHS JI€3€PTUPCTBA, OCKUIBKH JYXKE YacTo
TakuX OcCi0 BIAMNPAaBIAIOTh, Ha mepenoBy (abo B iHIII Micusg OoiloBux i) 0e3
HaJIeKHOI MIATOTOBKH, Oe3 amyHiuii [5]. ToOTo nrogeil, KOTpli kKOIHOTO pa3y He
TpUMaJIM B pyKax 30poro, KOJM iXHS CBIJIOMICTh HE IPHCTOCOBAaHA JI0 aHaNI3y Ta
pPO3yMIHHS JOBOJII cHenu@iuHUX YMOB MepeOyBaHHS B TaKWUX MICISAX, KOJU HE
MPOBOSTHCS TCHUXOJOTIYHI JIarHOCTYBaHHS Ha PIBEHb TOTOBHOCTI OyTH B TaKuX
yMOBaXx.

3HOBY K Takd, MM HI B SAKOMY pa3l HE 3aKIMKAEMO BYUHATHU
BICHKOBOCITYKOOBISIMU 37109nH ne3epTupcTBO (cT. 408 KK Vkpainu) [6]. HaBmakw,
CBOIMH HAayKOBHUMH pOOOTaMH MU O XOTIJIM JOBECTH JIYMKY, III0O HE MOTPIOHO BCIX
BIIMIPABIISATH Ha TaK 3BaHE «rapMaTHE M’sICO», ajpKe I HE MPHU3BEIC 0 SKUXOCH
MePEMOXKHUX pe3ysbTaTiB. HaBnmaku, 3 TOYKH 30py MCUXOJIOT1l, KOJM MiATOTOBJIECHI
O1iI1l MalOTh «IIPUKPUBATI» HOBOOPAHIIIB O€3 JHS MPAaKTUKU B TAKUX yMOBax (Xoua,
Ha Hally JIyMKY, W MICAILSI TEX 3aMayo), TO BTPAYAEThCSI TOYHICTh 1 YITKICTh
BUKOHAHHS CBOIX OOOB’SI3KIB, 1110, TaKUM YHHOM, TATHE 3a COOOI0 MOPYIICHHS
(dboKyCyBaHHS H BIIOUTTS aTak, Ha MOPYIICHHS BUKOHAHHS O0OMOBUX 3a/1a4y TOMIO [7].
Ha >xanmp, 1 moci mig 4ac mMpu3uWBY HE OEpyTh 10 yBardm CTaH 3[0pOB'S, CiMEiHI
00CTaBUHM BIMCHKOBO3000B’A3aHUX, TUM OUIbIIIE HE BCTAHOBIIOIOYH IXHE MEHTAJIbHE
3I0pOB’sl, 10 MPU3BOAUTH M0 KaTacTpOo(PIUHUX HACTIAKIB y BHUITISAI CMEPTI TaKUX
oci0, He TUBIAYKCH Ha Te, o0 B KoHctutyii Ykpainu, okpiM cT. 17, HasiBHA TaKOX 1
CT. 3.

[TlincymMoByIO4M BCE BUIIE BUKJIAJCHE, 3ayBAXKUMO, II0 OJHUM 13 J€TePMIHAHTOM
BUMHEHHS JI€3€PTUPCTBA € HEAOOPOCOBICHE MOBOIKEHHS 3 BliICbKOBO300OB’sI3aHUMU,

HeToBara /o 4ecTl Ta TIJHOCTI 0Ci0, pempe3eHTallis >KOPCTOKOCTI Ta 3yXBaJoOCTi 3
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00Ky ciy)00BUX 0Ci0 Kpi3b MNpU3MY IiXHIX BJIACHUX MIIXOJIB 10 MOOUTI3ali].
BBaxaemo, 1o Kpammm croco0oM mo30aBUTHCS TaKOro OE€33aKOHHS B yCiX chepax
BIMICHKOBOTO Ta BOEHHOTO XHUTTS — € MEPeXiJ Ha KOHTPAKTHY apMito, TAKUM YHMHOM
1€ J1aCTh MOMJIUBICTb OTPUMAHHS OUIBII SKICHOTO KaJpOBOr0 MOTEHIIATy Ta
MOKJIUBICTh HAaBYATH PEAIbHO MIATOTOBICHHUX, SIK (PI3MYHO TaK 1 IMCHUXOJOTIYHO
aJlarToBaHuX 0cCi0.

Ha Hamry myMKy, BUMHEHHS NE3€pPTHPCTBA X HISK HE BIUIMBAE€ HA ITIPUB
KOHCTUTYIIINHOT Oe3neku B YKpaiHi, ajpke SKIIO po30upaTd L0 MpoOieMaTHKy y
KOHTEKCTI HEMJATOTOBJIECHUX Ta HEaJalTOBAaHUX 0CiO, AKi 3a BCiMa IOKAa3HHMKAMH HE
MOXYTh OyTH B TaKMX YMOBax, TO TYT BHHHKA€ HACTymHE (PUTOPUYHE MHUTAHHS):
MOJIUBO TYT OyAyTh BHUHHI Ti, XTO JOIYCTUB Takui crocid moOurizamii? Ha mi ta
1HII TUTaHHS MU OyZIeMO BIAMOBIJATH B HACTYITHUX HAIINX MyOJiKAIisIX, 3BaXKal0un
Ha MIJBUIIEHY aAKTyaJIbHICTh B YMOBAX BIMHH.
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3ABOPOHA MOJITUYHUX MAPTIN SIK 3ACIB 3AXUCTY
HAIIIOHAJIBHOI BE3NEKH: YKPATHCBHKHI JTOCBIJI

Haxosa LI
KaHouoam opuoudHux Hayx,
ooyenm Kagheopu KOHCmMuUmMyyituHo2o npasa Yxpainu

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnrasa Myopoeco

VYkpaiHa BIIHOCUTBCA 1O TPyNU KpaiH, IO COPUMHSUIM JOKTPUHY BOWOBHUYOI
JeMOKparTii, nepen0auymBIlId B CBOEMY 3aKOHOJABCTBI, mepil 3a Bce, B KonctuTyuii
VYkpainu, MOXKJIHMBICT 3a00pPOHU MOMITUYHUX TAPTIH, SKIIO iX i HECYTh 3arpo3y
JEMOKPAaTUYHUM I[IHHOCTSIM. BOHOBHHMYA JEMOKpaTis BHU3HAYAETHCA SK IPABOBE
O0OMEKEHHS JEMOKPATUYHUX CBOOOJ 3 METOIO 130JIAII11 IEMOKPATUYHUX PEKUMIB Bij
3arpo3u NOBAJICHHS 3aKOHHUMHM 3aco0aMu. Sk cTBepKyI0Th BueHi, KoHCTUTYLIHHMIA
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p/2021 ckoperyBaB akcCiONOTIYHHMNA BEKTOp KOHCTUTYIIIHOTO Jagy Ha KOPHUCTh
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napTii SIK €JIEMEHT «IEeMOKpAaTIi, 3[aTHOI 3aXUCTUTU ce€0€», 3aCTOCOBYETHCS 3 METOIO

Y6e3H€quHH ACpKaBU BiI[ BCTAHOBJICHHA HCACMOKPATHUYHUX MTOJIITHIHHIX pe)KI/IMiB.
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Sk BkazaB €CIJI y pimenHni cripaBi «Refah Partisi (The Welfare Party) and Others v.
Turkey», ogHi€r0 13 TPaBOMIPHUX MiACTaB AJsl 3a00pOHU MONITUYHOI MAPTIi € Te, 110
OCTaHHS 3JIIACHIOE NISUTBHICTH a00 MPOCYBA€E I, HECYMICHI 3 (pyH/IaMEHTAIbHUMHU
JEMOKpPATUYHUM TPUHITUIIAMA. TaKuM YWHOM, KOHIICTIIS JEeMOKpaTii, 1o 37aTHa
cama ce0e 3axUCTUTH, TOJIATae B TOMY, IO JIEMOKpAaTis TOJIEpaHTHA 10 YCIX
MOJIITUYHUX 17e¥, OKpIM OJHIET — KOJIM IEMOKpaTisi Ma€ OyTH CKacoBaHa.

Crorogni B ymMoBax MmoBHOMAacIITaOHOT 30poiHOi arpecii pociiicekoi (denepartii
npoTH YKpaiHU aKTyali3yBajoCh MHUTAHHS 3a00pOHU TOJITUYHUX MapTid 3a7is
3aXHUCTy TEPUTOPIATIBHOI ULIUIICHOCTI, JAEPKABHOI'O CYBEpPEHITETY, HalllOHAJIbHOI
Oe3rekn YKpaiHu Ta iHIUX KOHCTUTYIIHHUX IIIHHOCTEH.

Ax BnyyHo 3a3HavaroTh HO. bapabamr Ta I'. bepuenko, 3arposy, siky Hece
«pamm3M», HE CiiJ a0COJIOTHO MOPIBHIOBATU 13 BXKE «YCTAICHHMMH BOPOTaMn»,
TaKUMHU SIK (arim3M, Hallu3M 1 KoMyHi13M. bopoTs6a 3 octaHHIMU € 60POTHOOI0 MPOTU
TEMHOI'0 MHUHYJIOT0, 00pOTh0a 3 pamm3MoM € 00pOTHOO0I0 32 HOpMaJlbHE MallOyTHE.
[Ipu 1ipOMy B TIEpIIOMY BHIIAJIKy 3arposa e 13 CepeAuHH CYCIiIbCTBA, IO MOXKE
CTPaKJIaTH HA KOJEKTUBHUN HAPIUCU3M, TOJI K Yy BUMIAJKY 3 PAIIU3MOM BUKIIUK 171€
330BHI, 1 M€ KOHKPETHI reorpadiuHo okpecieHi Mexi [ 1, c. 55].

Bigomo, 1m0 3anpoBajikeHHs BOEHHOTO CTaHy Ha BCii TepuTopii YKpaiHu a0o B
OKpeMHuX ii MICIIEBOCTIX Tepeadayae MOXKIUBICT OOMEXKEHHs peaiizailii THX 4YH
IHIIMX TIpaB 1 CBOOOT JIIOIMHY 1 TpoMasaHuHa. Lle crocyeThes 1 mpaBa Ha 00’ €THaHHS
B MOJITUYHI MapTii Ta iHII rpoMajicbki 00’ eaHanHs. Tak, myHKT 9 cTtarti 8 3aKoHy
VYkpainu «IIpo mpaBoBHil pexUM BOEHHOTO CTaHy» Ja€ BIaAl MPaBO «IiIHIMATH
OUTaHHS TPO 3a00pOHY AISUTBHOCTI MONITUYHUX MApTid, TPOMAACHKUX 00’ €THAHb,
SKII0O BOHAa CHOpSIMOBaHA Ha JIKBIJAIIKD  HE3aJeKHOCTI YKpaiHH, 3MIiHY
KOHCTUTYIIIHHOTO JIaay HACHJIBHUIIBKUM IIISIXOM, IOPYIICHHS CYBEpPCHITETY 1
TEPUTOPIATBLHOT ITICHOCTI JEp>KaBH, MiAPUB 1i OE3MEKH, HE3aKOHHE 3aXOIUICHHS
Jep>KaBHOI BJIaJIM, MPOIAraHay BiiHU, HACHUJILCTBA, HA PO3MATIOBAHHSA MIXKETHIYHOI,
pacoBoi, peNIriiHOT BOPOKHEY1, OCSITAHHS Ha CTIMKICTh KPUTUUHOI 1HPPACTPYKTYPH,
mpaBa 1 CBOOOJW JIIOJAMHM, 3JI0POB’S HAceNeHHs». TakuM YHMHOM, OOMEKEHHS

peanizaiii mpaBa rpoMajsiH Ha 00’€THaHHS OOYMOBIIIOETHCSA JIETITUMHOIO METOIO,
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AKOIO € 3aXUCT KOHCTUTYIINHUX I[IHHOCTEH, B TOMY YHCJI ¥ HAI[lOHAJIIbHOI O€3MeKu
Ykpainu.

Sk 3a3nauuB B. Jlemak y okpemiii gymii ctocoBHO Pimennss KoHcTuTyiiitHoro
Cyny Ykpaiau Ne4-p/2022 Big 27.12.2022 p. (cpaBa o0 MOBHOT HA3BH PETITIHHIX
oprasizaliif), O4eBUJIHUM 1 O€3MEepeuyHUM € Te, IO IiJ Yac BIMHM HEMa€e OLIbII
MEPEKOHJIMBOTO  JIEp’)KaBHOrO  1HTEpecy, HDK Oe3mexka  Hamii.  ['onoBHa
imess Koncrutymii Ykpainu mig 4dac BifiHM, SIK 1 B MUPHUH 4Yac, 3aJMIIAE€THCS
HE3MIHHOIO M MOJIsrae y BCTAHOBJICHHI MEX JJIs MyOJIiYHOT BJIaau JJIs 3amo0iraHHs
CBaBUUISI Ta TapaHTyBaHHA MNpaB 1 cBoOOjA JmoauHU. BojaHowyac oOkpecieHi
KOHCTUTYIIMHI Ul ¥ MPIOPUTETH AISUIBHOCTI BCI€I JE€pXaBU MiJ Yac BIMHU MarOTh
3HauHy crenudiky. O0opoHa aepaBu Ta 3aXUCT BITYUM3HM SIK KOHCTHUTYIIIHHI
IIHHOCTI, 3 OJJHOTO OOKY, TICHO B3a€MOJIIIOTh 13 TIOBAror J0 1HAWBIAyalbHUX TPaB 1
CBOOOJ| JIIOAMHU, 3 Apyroro OOKy, 1 HE MOXYTh OyTH MPOTUCTABJICHI OJIHA OAHIMH,
OCKIJIBKM B1J] peaIbHOTO 3a0€3MeUYEeHHs MEepIIoro 3aleXUTh CTaH jApyroro. BoenHi
3JIOYMHM Y 0araThbOX HACEJICHUX IMyHKTaX YKpaiHW, sKi OyJd THMYAaCOBO OKYITOBaHi
pPOCIMCBKUMH BIMChKaMH, 30KpeMa CKO€HI HHMHU MAacoOBI YOUBCTBA IHMBIIHHOTO
HaCeJICHHS, MIATBEPIKYIOTh B3aEMO3B’SI30K MK 000pOHOI0 YKpaiHCHKO1 JepKaBH Ta
3aXMCTOM 1HAMBIyaJdbHUX TpaB 1 CBOOOJ JIIOJAWMHU HE JIMIIE JOKTPUHAIBHO, a U
o0cTaBUHAMU TpariyHoi peaabHOCTI [2].

18 6epesnst 2022 p. Paga HamioHanbHOI 0e3neku 1 000pOHH, «yPaxOBYIOUHU MPSIMY
BiiCbKOBY arpecito 3 0oky Pociiickkoi denepariii, 3Bakal0ud Ha aHTUYKPATHCHKY
MOJIITUYHY Ta OpraHi3alliiHy AISUTBHICTH, MpOTMAaraHjay BIAHU, MyOJIIYHI 3asBH Ta
3aKJIMKA 10 3MIHH KOHCTHTYIIHHOTO JIay HACWIBHHUIIBKHM IIUIIXOM, pPeallbHi
3arpo3u MOPYIIEHHS CYBEPEHITETY 1 TEPUTOPIAIbHOI IUIICHOCTI JIepKaBH, MiIPUBY i
Oes3rmekun, a TakoX [Iii, CIpsIMOBaHI Ha HE3aKOHHE 3axXOIUICHHS JCp’KaBHOI BIaH,
3Ba)KalOYM Ha MPOTPaMHI Ta CTATyTHI I[UTl, IO MICTSATh aHTUYKPATHCHKY MO3UIIIIO,
MOMIMPEHHS BIJOMOCTEH TMPO BHIPABIOBYBAaHHS, BHU3HAHHSI IPaBOMIPHOIO,
3amepedeHHs1 30poitHoi arpecii Pociiicekoi @enepariii mpotu YKpaiHu, 3 METOIO
3a0€e3MeUYeHHs HAIllOHAJIBHOI OE3MEeKHU Ta TPOMAJICHKOTO MOPSIKY» yXBaJlUjia PIllIeHHS

PO MPU3YNUHEHHS Ha TIEPi0j] il BOEHHOTO CTaHy OyAb-IKOi MiSITBHOCTI LILJIOTO PSTY


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
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MOMITUYHUX TapTiil («Ono3uiiitHa miatdopma — 3a xkuTTs», «[lapTis Hapis», «braok
Bononumupa Canbno» tomo) [3]. Tyt cmin 3BepHyTH yBary Ha Te, mjo PHBO came
MPU3YNUHWIA AUIBHICTh IUX TMOJITUYHUX TMAapTid, ajpke 3a00poHa mapTiki Mae
B11I0yBaTHCH JIUIIIE B CyIOBOMY MOPSIKY.

3.05.2022 p. BepxoBHa Paga Vkpainu 3akoHom Ne 2243-1X nomana no 3akoHy
VYkpainu «[Ipo moxituuni nmaptii B YKpaiHi» J0 BXK€ ICHYIOUUX JOJATKOBI I1JICTaBU
3a00pOHM MOJITUYHMUX MAPTii B YKpaiHU: mporpaMHi il abo Ail MOMITUYHOT mapTii
CHpsSMOBaHI Ha: MPOMAaraHjgy pOCIMCHKOr0 HALMCTCHKOIO TOTAJIITAPHOTIO PEKUMY,
30poiiHoi arpecii Pociiiceroi ®Denepariii Sk aep’kaBU-TEpPOpHUCTa MPOTH YKpaiHw,
CUMBOJIKA BOEHHOTO BTOPTHEHHS POCIMCHKOTO HAIMCTCHKOTO TOTAJIITAPHOIO
pexuMy B YKpaiHy; BUIPABIOBYBaHHS, BHU3HAHHS IPABOMIPHOIO, 3alepeyeHHs
30poitHOi arpecii mpoTu YKpaiHw, y TOMY YHCII IMUISIXOM MPEACTaBICHHS 30poitHO1
arpecii Pociiicbkoi ®enepariii ta/abo PecnyOmiku binopych npotu YkpaiHu sk
BHYTPIIIHHOTO KOH(IIIKTY, TPOMaJSHCHKOrO KOHQJIIKTY, TPOMAJSIHCHKOI BiifHH,
3anepeyeHHs TAMYacoBOi OKYyIallli YaCTUHU TEPUTOPIi Y KpaiHU.

3a mo3oBoM MiHicTepcTBa OCTHINT YKpainn BocbMuil — anensuiiHUiA
aaMiHICTpaTUBHUN cyA M. JIbBOBa pO3IIsiHYB CIIpaBU MpO 3a00pPOHY LUIOTO PAIY
nomrtuyHux napTid. Tak, Hampuknan, y Pimenni Bim 22.06.2022 p. (cnpasa
Neol1/857/8/22) [4] (ust mO3MUIIS TMPOCTEXKYETHCA Y BCIX IHIIMX PIINICHHSIX B
aHanoriyHux cnpasax) Cyn BKaszaB, IO Ha MIJACTaBl HasBHUX y Mareplanax CIpaBH
nokasiB, Cya J0XOIUTh BHUCHOBKY, 1Mo ujeHu mnomituuHoi maptii OII3XK, 3a
MOBYa3HOI 3TOAM TMapTii, CXBAJIIOIOTh Ta CIPUSIOTH isIM JepKaBU-arpecopa,
CIIPSIMOBAaHUM Ha JIIKBIJIAIIII0 HE3aJIEKHOCTI YKpaiHu, 3MiHY KOHCTUTYIIMHOTO JIay
HACWJIBHULIBKUM IIJIIXOM Ta [MOPYIIEHHS JIep>)KaBHOI'O CYBEPEHITETY, IO €
nopymeHHsiM Koncturyuii Ykpainu, 3akony Ykpainu «IIpo mosmithyHi mapTtii B
VYkpaiHi», a TaKOX 1HIIUX 3aKOHIB YKpaiHW. YXBaJIIOIOUM PIMICHHS PO 3a00pOHY
nomrtuyHoi naptii, CyJ aklleHTye Ha TOMY, 110 IPU BUPILIEHH] CHIPHUX BIJHOCHH
OepeThCs 10 yBaru BICHKOBMIA CTaH B YKpaiHi Ta mpsiMa BiHChKOBa arpecis 3 00Ky
Pocii. Tomy B 3a00poH1 AiSIBHOCTI BKa3aHoi mapTii Oyna 00’€KTUBHA colliajbHa

norpeda 3 METOI0 3aXUCTy JEeMOKPAaTUYHOI'O CYCHUIBCTBA Ta 3aXHUCTYy IpaB 1 cBOOOA


https://zakononline.com.ua/documents/show/170036___592621
https://zakononline.com.ua/documents/show/253755___693879

47
rpoMajisiH. Bkazane oOMe)XeHHs HasiBHUX y MapTii CBOOO1 HalllJieHe Ha 3a0e3MeUeHHS
CTaOUIBHOCTI KpaiHU B IIUIOMY, & TOMY 3aCTOCOBAaHUN KpailHIM 3axiJl BIUIMBY IIOJO
napTii € BUIIPaBIaHUM.

3ab0poHa JISTIBHOCTI MOJMITUYHUX NApTiii B yMOBaX BOEHHOI'O CTaHy Ma€ Ha METI
3aBaJAUTH 3yCHJUISIM, CIPSMOBAaHMM Ha PO3KOJ YKpPaiHCHKOTO CYCHUIbCTBA Ta
MIIITOBXYBAaHHA JI0 CHiBmpali 3 Boporom. lle pilleHHS yHEMOXIMBUTH Aii THX
MOJIITUKIB-KOJAOOPAIIIOHICTIB, SKI MPOTATOM BCi€l CBOET MisTIBHOCTI CIIOBIAYIOTH
MPOPOCINCHKY MO3UIIIIO 1 MOISIOTh (PAIIMCTCHKY 11€0JI0TII0 «PYCCKOTO MUPaY.
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B3AEMO/ISI HEYPSIJOBUX ITIPABO3AXVCHUX OPTAHI3AIIIM 3
OPI'AHAMMU JEPXKABHOI BJIAJM Y TPOLECI JOKYMEHTYBAHHSA
BOE€HHUX 3JIOYUHIB

JlemuaeHko A.
acnipanmika Kagheopu KOHCMUmMYYitiHo2o npasa Ykpainu

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnasa Myopoeo

Ax Bimomo, moxaii 24 mororo 2022poKy MIOKYBaIM BECh IUBUII30BAHUMN CBIT.
[losicHroeThCA 1€ THIM, IIO0 TOBHOMaciiTabHe BTOprHeHHs Pociiicbkoi Denepartii B
VYkpaiHy BigOysnocss B MOPYIICHHS HOPM SK MDKHApOJHOTO ITyOJIYHOTO, Tak 1
MDKHApOJHOTO TYMaHITApHOTO TpaBa. 3BaKalOUM HA 3arpo3d, SKi IOCTAIU TEepe.
MDKHApPOIHOIO CHUTBHOTOO, Yxke 2 Oepe3ns 2022 poky, yepe3 THKICHb MICIs ToYaTKy
BIMCHKOBHX [l apMii KpaiHU-arpecopkd, sikoro € pd, 141 3 193  wuneniB
['enacamb6mei OOH miarpumanu pesomoriio ES-11/1 «Arpecis npotu Ykpainny, B sSKii
3aCyJKYEThCS Haraj| 1 BUMAraeThCsl Bii pd HEraitHOro BUBEJICHHS BICHK. biibi TOrO, ¥
JOKYMEHTI HaroJIOIIEHO, 10 «BUPIIIEHH KOH(IIKTY Ma€ BKIIFOUATH TaKOX JICOKYTIAIIO
Kpumy ta JlorGacy» [https://www.eurointegration.com.ua/articles/2022/03/2/7135100/].
UYepes KiIbKa THKHIB, KOJIM BECh CBIT OOJETUIM IIOKyIoWl Bimeo 3 byui, ['enepanbha
Acambriess B pesomromii ES-11/2 «['ymanitapHi Hacmiku arpecii mpoTH YKpaiHm»
PO3KpUTHKYBaIa Pocito 3a CTBOpEHHS BaKKOI T'yMaHITApHOI CUTYaIlii B YKpaiHi 1 3HOBY
pilryye 3asBuUiIa MPO HEOOXIIHICTh MOBHOI peanizalii nmojoxenb pesomorii ES-11/1,
BUMararouu Bi p) HeratHO MPUITMHUTH BICHKOBI il MPOTH Y KpaiHu, 30KpeMa, Oyab-sIKi
Hamaay Ha NUBUIBHUX 0C10 Ta [UBUIBHI 00’ €KTH; 3a0€3M1eYNTH NOBHHH 3aXUCT [IUBUIBHUX
0C10, BKJIIOYAIOUM T'yMaHITapHUN MEpPCOHAJI, >KYPHAIICTIB i 0cl0, sKi mepeOyBarTh y
Bpa3IMBOMY CTaHOBHIIII, y TOMY quCi KIHOK 1 miten
[https://digitallibrary.un.org/record/3966630?In=en]

OpHak pocist sIK KpaiHa-TEpOPUCTKA, 3BICHO, HE JIOCIHyXayiacs, Ha el Yac BiifHa B
VYkpaiHi TpuBae, sIK HACIIAOK, CTPaXKIAIOTh JIITH, UBUIbHI. KpiM TOro, Hamia jaepikasa

3a3Ha€ BTpAT 1 Ha o1 0010. 3 OISy Ha Le BKe uepes pik, 24 mororo 2023 poxy, OOH
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BUEProBEe 3asBWIA NP0 HEOOXIAHICTh MPUTATHEHHS 10 BIAMOBIJAILHOCTI BUHHHUX Y
BUMHEHHI Ha TepuTopii YKpaiHM 3JI0YMHIB [UISIXOM TPOBEICHHS HAaJIEKHOTO,
CIPaBEIJIMBOIO M HE3IEKHOTO PO3CIIyBaHHS U CyJOBOrO TIEpeCiiAyBaHHS Ha
HaI[IOHAJTbHOMY Y1 MI>KHapOJIHOMY piBHI [ 1].

3ayBaxUMoO, 110 BiliHA B YKpaiHl €, MOKJIMBO, HaWOLIBII 3aJI0KYMEHTOBAHOIO B
ictopii. Ypsanu, iHdopmaliiiHi oprasizamii, MiKHApOAHUN KpPUMIHAIBHUN CYI,
HEYPS0B1 OpraHizailii i okpemi 0coOHM MOCTIHHO BIACTEXYIOTh 1 (PIKCYIOTh MO/IIi, 1110
B1I0YBAIOTHCSI B PEXKUMI peasibHOTO yacy. YacTkoBo 30ip 1 30epekeHHs 1HpopMallii
Ma€e Ha METl BU3HAUWUTH, YU OyJIM BYMHEHI BOEHHI 3JIOYMHU 1 3JIOYMHH MPOTH
JIFOJSTHOCTI.

Bkazane BUIIISIa€ MUJIKOM JIOTIYHUM 1 BHIIPABIAHUM, OCKUIBKU JUIS €(EKTUBHOTO
MIPOLIECY PO3CIITyBaHHS, MTPOBEACHHS OKPEMHUX CIITUUX il ¥ Mall0yTHHOTO CyJIOBOTO
pO3MIIAMY SK JJIsl YKPAiHCBKOI, Tak 1 MDKHAPOJHOI CHUCTEMH MPaBOCYAIs Mae OyTu
MiAroTOBJIeHa Oe3albTepHATHBHA, JOMyCTHUMa W HajekHa JokazoBa 0aza. Kpim Toro,
criocobu 1 3aco0u BeJeHHS BiifHH, sIKi BUKOPHCTOBYIOThCS Pocieto B YkpaiHi (HaeThes
PO MAacoOBaHi PakeTHI OOCTPLIM MUPHUX MICT, Yepe3 sIKI TUHYTh NIEpECiuHl TPOMAJISTHU, a
HaCTpalIHIIIE — JIITH, dXOPCTOKE MOBOJDKEHHS 3 MOJIOHEHUMH, PYHHYBaHHS IUBUIBHOI
1H(PPACTPYKTypH TOIIO), 3YMOBIIIOIOTH HEOOXIIHICTh 3aTy4YE€HHS N0 Mpouecy 300py
JIOKa3iB TPOMAJITHCHKOTO CYCIUILCTBA, ajpKe Takl jii apmii pd morpeOyroTh HeraitHOro
JTOKyMEHTYBaHHSI.

3 ooy Ha BCE BUIICHABEACHE HA TEpPUTOPIi YKpaiHM MOdYaid akTUBHY POOOTY
MDKHApOIHI HEYPSIOBI MMPABO3aXUCHI OpraHizailii, skl TICHO CIIBIPAIIOIOTh 3 OpraHaMu
aepkaBHOT Biaagu. MacuB iHopMartii, HeoOX1THOI 1 (YOPMYITIOBAaHHS 1 TIOBIIOMIICHHS
PO MiF03pY POCIACHKUM BICHKOBOCTYKOOBIISIM Ta iX KOMaHIyBaHHIO, (DOpPMY€ThCS B
ToMy uucii 1 3a gonomororo aisuibHOcTi HITO, mo ¢yHKIi Ta KOMIIETEHINi SKUX Y
3B’3Ky 3 OCTaHHIMH TOJISIMM JIOJlajiacsl BaKJIMBA I BaromMa aHaJiTUYHA CKJIaJI0BA.
3ayBakUMo, 1110 caMe HE3aJEekKHICTh Bi ypsay ¥ JepKaBU B IIUIOMY JTO3BOJISIE iM OyTH
MOOUTEHUMH ¥ €()eKTUBHUMH, IIBUJIKO JICTABATUCS MICIIb BAMHEHHS BOEHHUX 3JI0YMHIB,
a gocmipkeHHs, ki npoogsaTeess HI1O, OGepyThes 10 yBary i 3ally4aroThCsi OpraHamMu

MIPOKypaTypy, CIyXOu Oe3mekn, opraHaMH HallloHaTbHOI Tomimii. He weHmol



50
3Havymocti HaOyBae i Te, mo 3BT HIIO MoxyTh OyTH BHKOpHUCTaHI SIK JOKa3u
MDKHApOAHUX 370uMHIB. Hampuknan, MpKHapoJHUN KPUMIHAIBHUA CYJ JO3BOJISIE
npuiiMatu 3BiTH HIIO K 10oKa3u, SKIIO BOHM CTOCYIOTHCSI CIIPaBU 1 BIMOBIIAIOTH
[TpaBuiam nporenypu i gokasis Cyy.

Ipote € it 3BopoTHUIA Gik. Finerbes mpo Te, mo y 3itax HIIO, npu ckiagaHHi
SAKUX BOHHM CIUPAIOTHCA Ha OTPUMAaHI iX NMpEeJCTaBHUKAMHU JaHi, MICTATHCS BJAacH1
BUCHOBKHM, II[0 BHUKIWKAE TIEBHEC 3aHCMOKOEHHS, OCKUIBKH ICHYE PH3UK
yHepeHKEHOCTI, a IIe, 3BICHO, MOXXE OOMEXHTH iX JI0Ka30BY IIIHHICTh IIiJT Yac
CYJIOBOTO PO3TJIsy. 3aMiCTh TOrO, 1100 OyTH MPUNUHATUMHU SIK HOB1 JIOKa3u MOJIH,
3BiTh  HIIO, HailiMOBIpHIile, BUKOPUCTOBYBATUMYTHCSI OOMEKEHO, TOOTO $K
MIITBEPXKCHHS JTOKA31B, OTPUMAaHUX 3 1HIIUX Jpkepen. [IpukiasomM BKa3aHOTO MOXeE
ciayryBatu crnpaBa bemOu B MixkHapogHOMy KpuMiHaJIbHOMY cyni. Ilig yac mporo
MpOIIeCY OYEBUALI CBITYMIM, 0 OAYWIIH, SIK COJIATH 3a0upanu MaHO 3 OyJAMHKIB
IUBLIBLHUX 0C10, a Aeski 3BiTi HIIO, sxi MicTunmm iHdopMaliiro Mpo MapoaepcTBO B
banri, 3actocoByBaiucs Ha MIATPUMKY 1 MATBEPKSHHSI CBITYEHb OYEBUAIIIB, TOOTO
BOHU HE Oynu O MpUNHATI 70 po3risiay Oe3 CBITYEHb OYEBMJILIB 1 MOIJIM OyTH
BUKOPHUCTAH1 JIUIIE JJIsI TIATBEPHKEHHS OCTaHHIX [2].

binblly miHHICTE MOXKYTh CTaHOBUTH naHl 3BiTIB HIIO, siki miaTBepIKyroTh iX
BHUCHOBKH, OCKUIBKM MOKYTh JOMOMOITH CJIIYUM BHSBUTH HOBI JIOKa3M, SIKI OLIbIII
IIMPOKO OyAyTh MpuiHATI B cyni. Hampuknan, 3BIT, skuil i1eHTU(DIKYE 1 BU3HAYa€e
MICIIE3HAXOPKEHHSI 3pYHHOBAHUX MiJ1 Yac BIMHU PENridHUX CHOPYHA, MOXKE CIOHYKATH
CITYMX JIO PO3CIITyBaHHS 3JIOUMHIB, K1 3aJIMIIWIACA O IM03a iX yBaroro, sIKOM He
BilomMocTi mipeactaBHUkiB HITO mpo ix BuUMHEHHS HAa MeBHUX Teputopisix. Kpim toro,
1HTEepB 10, B34TI npenacTaBHrkamu HITO 1 BimoOpaxkeHe B 1i 3BiTaX, JO3BOJIMTH BHUSBHUTU
MOTEHITIMHUX CBIJIKIB y CyJIOBOMY TIPOIIECI, sIKi 0€3 BiIOMOCTEH PO HUX Y 3BiTaX HE MaTh
0 MOKJIMBOCTI PO3MOBICTH CBOIO 1CTOPIIO.

Takum umnoM, 3BiTM HIIO Marote ctocyBatucs crpaBu 1 BignoBiaatu llpaBunam
nporenypu 1 mokaziB Cymy, mo0 OyTH CHPHUHHATUMH SK JOKa3d 1 CTaJd B Haroji
opraHam Jiep>KaBHOI BJI M y TIPOIIECI TOKYMEHTYBAHHS! BOEHHUX 3JI0YHHIB.

Chimcok BUKOPUCTAHUX JIZKEPEJ:
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1. OOH yxBanuia pe3oJoiito mpo MUp B YKpaiHi 1 BuBij Bilicbk Pociero. XTo
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3JI0YMHIB TTPOTU MIKHAPOJIHOTO TipaBa. [Ipasosa depocasa, Bun. 41, 2021. C. 109—

114.

OBIIYK KUTJIA YU IHITIOT'O BOJIOAIHHSA OCOBHU B YMOBAX
BOEHHOI'O CTAHY : IUTAHHS JOTPUMAHHS KOHCTUTYIIHHUX
ITIPAB

€na L.B.
KaHOUuOam opuoutdHux Hayk, 0oyerm, 0oyeHm Kagheopu KpUMiHAIbHO20 Npasa ma

NnpagsooxopoHHOI OisIbHOCMI 3anopizbKo2o HAYIOHANbHO20 YHIGEPCUMENY

Bigputa arpecist pocii mpotd YKpaiHM 1 3aIpOBaJ)KEHHS Ha TEPUTOpPIli HAIIOI
kpainu 24 mororo 2022 poKy BOEHHOTO CTaHY 3MIHWJIH KUTTS KOXHOTO YKpaiHIIS.
HeraTuBHi 3MiHU TOPKHYJUCH PI3HUX CdeEp KUTTS, B TOMY YUCI TMOCTAJIA MMUTAHHS
MOB’si3aHHI 13 €(DEeKTHBHUM BpETYIIOBAHHSAM TIPABOBOI CHCTEMH YKpaiHU. Ypsia
3MyILIEHMA B)XXMBATH 3axOJiB JJs 3a0e3leueHHs HalllOHAJbHOI Oe3leku Ta
IpOMaJICbKOTO MOPSAIKY.

Oco0nuBOi TOCTPOTH HAOYIM NUTAaHHSA JOTPUMAHHS KOHCTUTYLUIMHHMX IpaB 1
cBOOO/ JTIOAMHHU, OOMEXKEHHS SIKUX 1]l 4ac BIMHU € HOPMOIO.

AJlanTylouu HallOHAJIbHE 3aKOHOAABCTBO JIO BHUKIMKIB, $AKI 0OyMOBJIEHI
BEJICHHSAM BOEHHHMX i, OyJM BHECEH1 BIAMOBIAHI 3MiHHM, B TOMY YHCJI II0JIO
BPETYJIOBaHHS KPUMIHAIBHUX MPOIECYalbHUX MPAaBOBIIHOCHH. BOHM TOpKHYMHCH 1

PEXKUMY JOCYJIOBOT'O PO3CIIITyBaHHS,


https://www.bbc.com/ukrainian/news-64754498
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VY 1iif cTaTTi MU NPUILITUMO YBary JOCHIIKEHHIO OKPEMUX MTPOOIeM JOTPUMAHHS
KOHCTUTYIIHHUX TpaB MpH MPOBEACHHS OOIIYKY >KHUTIAa, a00 I1HIIOTO BOJIOMIHHS
0co0M B yMOBaX BOEHHOI'O CTaHy.

KoHctutyniero YkpaiHu KOXXKHOMY TapaHTYe€TbCS HEJOTOPKAHHICTh KUTJIA 1 HE
JOIYCKAETHCSI IPOHUKHEHHS J10 JKUTJIa YU JI0 1HIIOTO BOJOJIHHS OCOOM, MPOBEACHHS
B HUX OIJISiy 4 OOIIYKYy 1HAaKIIEe SK 3a BMOTMBOBAHUM pimieHHsIM cyay (ct. 30
Konctutymii Ykpainu). Haxanb, 11e rapaHToBaHe KOHCTUTYIIMTHE MPaBO B yMOBax
BOEHHOT'O CTaHy CYTTE€BO OOMeXyeTbes. Lle oOMexxeHHs BIIOOpaKeHO Yy 3aKpiIlieH1
CIPOIIEHOTO  TOPSAKY TpoBemeHHs oOmyky (cT. 615  KpuminambHOTO
nporecyanbHoro Kojekcy Ykpainu — gani KIIK Ykpainn).

OO011yK — 0JIHA 3 HAMMOMYJISIPHIMIKX 1 pe3yJIbTaATUBHUX CIIIUUX (PO3LIYKOBUX) JTii,
AKa MPOBOJUTHCS 3 IIULTIO BUSBJICHHS Ta BUIMKH JOKYMEHTIB 1 IPEIMETIB SIK1 MAIOTh
3HAUYEHHS PEYOBHUX JIOKA3IB MO CIpaBi 1 AKl MpuxoBytoThes [1, ¢. 245]. Ilpote, came
17 4ac oOIIyKy BiJOYBa€TbCsl HAMOLIbIIA KUIBKICTh 3JIOBKHMBaHb 3 OOKY 0ci0, siKi
Horo mpoBOAATH (A13HaBa4, CIIIYUM, MPOKYpOp), BTOMY YHCIl 1 TOMY, IO YacTo
MOB’S3aHO 13 MPOHUKHEHHSAM >KUTJA YU I1HIIOTO BOJIOJIHHS OCOOHU, SIKE MOJKIIMBE
TIIBKA TIPU HAsBHOCTI JOOPOBIIBHOI 3roauM 0coOW, sika HUMH BOJOJIi€, abo Ha
M1JICTaB1 yXBaJIM CJIYOTO CYII.

Opnnak, norpumanHs BuszHadueHoi y KIIK Vkpainm npouemypu, B ymoBax
BOEHHOTO CTaHy MOKE CTaTH Ha 3aBajll MIBHAKOTO Ta €(EKTUBHOTO MPOBEACHHS
OOIIYyKY 1 AOCATHEHHs HOro MeTu. Tomy, SKIO CIALAYN CyIs MICIIEBOTO 3arajJbHOro
Cyay, B M€XaX TEPUTOPIaJIbHOT IOPUCAMKIIT IKOTO 3HAXOAUTHCSI OpPraH J10CYJOBOrO
posciigyBaHHs, a00 cuiguuid cyaas Bumoro aHTUKOpyHIiHOTO Cydy 3a
00’€KTUBHUX MPUYMH M030aBIEHI MOKIMBOCTI PO3IJIIHYTH KJIOMOTAHHS MPOKYpopa
Ta MPUIHATH PIMICHHS PO MPOBEACHHS OOIIYKY, TO HOTO TMOBHOBa)KEHHS BUKOHYE
KEepIBHUK BIJIMOBIIHOTO oprany npokyparypu (ct. 615 KIIK Ykpaiun).

OTpumaBmIM J03BUI HAa NPOBEIECHHA OOUIYKYy, CIIJ BU3HAYUTH Yac MOro
NPOBEICHHS, SKUM Oyae MAaKCUMaJIbHO CHPHUSATH JOCATHEHHIO METH CJiI40i

(po31ryKoBoi) ii.
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3a 3arajibHOIO BUMOTOIO CIia4l (PO3MIYKOBi) Ail MPOBOJSATHCA Y JIEHHUM Hac, 1
KOJIY 1€ 3aBJla€ HAMMEHIIO1 IIKOAW 3BUYATHUM 3aHATTSIM ocoOu. B ymMoBax BOEHHOTO
CTaHy 3’SBWJIACh MOXJIHMBICTH IPOBOJUTH OOIIYK y HIYHMM yac mao6u - 3 22.00 go
06.00 (u. 4 cr. 223 KIIK VYkpainu). Y MupHHi Yac MPOBENCHHS OOIIYKY 3a TaKUX
00CTaBUH 3/IMCHIOBAJIOCH SIK BUKJIIOYEHHS, B TOMY BHUIIAJKy, KOJHM 3aTpUMKa B iX
MIPOBE/ICHHI MOKE MPU3BECTHU JIO BTPATH CJIIJIIB KPUMIHAIBLHOTO MPABOMOPYIICHHS YU
BT€Yl IM1JI03PIOBAHOr0. 3BICHO, II0 B YMOBAaX BOEHHOI'O CTaHy TaKWW MOPSAOK €
JIOPEYHUM, aJie K MICISA HOro BIAMIHU CJIiJI MOBEPHYTUCH 10 TPAIULIIMHOI IPOLIETYPH.

3a3HayeHa 3MiHA TSATHE PU3UKH NOPYIICHHS MpaBa Ha 3aXHUCT OCOOM y KUTI1, a00
BOJIOJIIHHS SIKO1 TTPOBOJIUTHCS OOIIIYK, sIKe € rapaHToBaHUM KoHCTUTYINIEI0 YKpaiHu.
Taka ocoba 3 MeTol 3a0e3NEUeHHsS KOHTPOJII0 3a 3aKOHHICTIO MpOILenypu
MPOBEJCHHS OOIIYKYy MOXe Ha Oyab-KOMY €Tarli HOro MPOBEAEHHS 3alpOCUTH 0
y4acTi 3aXUCHUKA (a/IBoKaTa abo MpeCTaBHUKA), 1 CIAUMIA, MPOKYPOP HE Ma€ Mpasa
3a00pOHUTH y4YaCHMKaM OOIIyKy KOPHUCTYBAaTUCA IPABOBOIO JOIMOMOIOK 1
3000B’s13aHHI JOMYCTUTH TaKOTO aJBOKaTa abo MpeAcTaBHHUKA 10 OOmyKy (4. 3 CT.
236 KIIK Ykpainn).

AJe X, TpOBeJeHHS OOIIYyKYy y HIYHHMIA Yac (aKTUIHO YHEMOKIIHUBIIOE (Hi3HUHY
MPUCYTHICTh aBOKaTa abo0 MpeAcTaBHUKA, OCKIIbKH 3 25.02.2022 y BciX perioHax
VYkpainu Oys0 3amnpoBa/pPKEHO [IiF0 KOMEHJIAHTCHKOi TOJMHHU, fKa 3a00pOoHsE
nepeOyBaHHs y TIEBHUI Tepio 00U Ha BYJIMIX Ta B 1HIIUX TPOMAJCHKUX MICIIX
0e3 cnemiaJbHO BHJJIAHMX TEPENMyCTOK 1 TMOCBiMYeHb [2]. BpaxoByroui Taki
0OME>KeHHS, KpUMIHAJIbHE TIpoliecyaibHE 3aKOHOIABCTBO OYyJIO IOMOBHEHO HOPMOIO,
BIIMOBIJTHO JIO KOl Jli3HaBay, CIAYMM, MPOKYypop 3abe3nedye ydyacTh 3aXUCHUKA Y
MIPOBE/ICHHI OKPEMO1 MPOIECYaNbHOI i, Y TOMY YHCII y pa3l HEMOXKJIUBOCTI SIBKU
3aXHCHHUKA - 13 3aCTOCYBaHHSM TEXHIYHHX 3ac00iB (Bifie0-, aymio3B’s3Ky) IS
3a0e3nedeHHs TUCTaHIiiHOT y4yacTi 3axucHuka (4. 12 ct. 615 KIIK Vkpainn).

Ha mnpakTtuni, BumMora ocodbu Hpo 3adyudyeHHsS 3aXHMCHHUKA MOXE ITHOPYBaTHCH
0c00010 SKa TMPOBOAUTH OOIIYK, MOCHIAIOYNUCh Ha MPOOJIeMHU OB’ sI3aH1 3 BEICHHSIM
BOEHHMX 1. OnHak, Taki Jii € mo3a paMKaMH 3aKOHYy, 1 oco0a sKa MiAda€eThCs

oOIITyKy Ma€ HaroJsirat, abu il HaJam MOKIMBICTh BUKIIMKATH afBOKaTa. SIKIo K
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TaKoi MOJIMBOCTI HE HaJaJId, OPYIICHHsS] Ma€ OyTH 3a(iKCOBAHO Y MPOTOKOJI, a0o
Ha Bigeosanuci. [I{o B mogaibiioMy MOXe CTaTu MiJCTaBOIO JJIs BU3HAHHS JI0Ka3iB,
K1 OTpUMaHI [P MPOBEACHHI OOIIYKY 3 MOPYIICHHAM MPOLENYPH, HEJOITYCTUMUMH.

Crarra 3 Koncruryuii YkpaiHu BU3HAE JIOJMHY, 1i )KUTTS 1 310pPOB’S, YECTb 1
THICTh, HEAOTOPKAHHICTD 1 O€3MEeKy HAMBHUIIOK COLIAIIBHOKO MIHHICTIO. BimoBigHa
HOpMa IMIUIEMEHTOBaHa [0 KPUMIHAIBHOTO MPOIECYalbHOIO 3aKOHOJ/AaBCTBA
VYKpainu, 3aKpiIuIIOI0YM MOJIOKEHHS, BIANOBIAHO O SIKOTO MpOoLEaypa IPOBEICHHS
cmauux (PO3UIYKOBUX) 1M MOBUHHA OyTH TaKOlO, 1100 HE CTABUTH IIiJl 3arpo3y
KUTTS, 310pOB’4 1i ydacHUKIB. L{I MOJOKEHHS NMOIIMPIOIOTHCA HAa BCIX YYaCHHUKIB
cmauux (po3UIYKOBHX) /i, B TOMY YHCIlI 1 Ha IMOHATUX, $KI OOOB’SI3KOBO
3aJIy4aroThCs U1 IPOBEICHHS OOLIYKY.

BinmoBigHa OesmekoBa rapanTisi nependadena y ct. 615 KIIK Ykpainu, 3rigHo
AKO1, SIKILO 3aJIy4€HHS MMOHATHX MOB’A3aHO 3 MOTEHIIITHO HEOE3MEKOk0 ISl IXHBOTO
KUTTS YU 310pOB’s, OOLIYK IPOBOAUTHCA O€3 3alydeHHs MOHATUX 3 000B’S3KOBOIO
¢ikcaiie0 MOPSAKY MPOBEACHHS TOCTYMHHUMH TEXHIYHHUMH 3aco0aMu IUISXOM
3MIACHEHHS 0e3MepepBHOIO BIJEO3ANNCY, KU MOBUHEH 3a0e3neuuTH ciiguuil. [Ipu
bOMY, BiJ€O3aMKC Ma€ OyTH OpraHi30BaHMM TaKUM YWHOM, 1100 MOBHO
BioOpaXkaTu BCl Jii, pyXH Y4aCHUKIB OOIIyKy. SIKIIO Biieo3amuc 3yMUHAETHCS, a0o
He (DIKCYIOThCS 3HAUYHIl JJIA OOIIYKY MOMEHTH — II€ CBIAYUTH MPO MOPYIICHHS
OpoleAypd, 1 Taki TOPYHIEHHS MOXYTh (DIKCYBaTUCh YYaCHMKAMH  CJ1I4Oi
(po31ryKoBO1) J1ii Ta OTOJIOIIYBATUCH SIK 3ayBaKEHHS 117 B1JICO3aITHC.

Taxi 3MiHU KpUMIHAJIBHOTO IPOLECYaTbHOTO 3aKOHOJAABCTBA MatOTh TUMYACOBHI
XapakTep, aje K BUKIUKAIOTH pAJ MUTaHb I[IOB’SI3aHUX 3 OIIHKOIO CYJIOM
JIOMYCTUMOCTI JTOKA3iB OTPUMaHMX i3 3aCTOCYBaHHAM TOJOXkeHb po3iny X! KITK
VYxpainu. L1 HOpME, 3 0AHOTO OOKYy - 3HAYHO OOMEXYIOTh KOHCTUTYIIIMHI TpaBa i
cB00OM 0Ci0, SIK1 MiAAAI0THCS OOIIYKY, 3 THIIOTO — HAJAI0Th O1IbIlIe OBHOBAKEHD
MpeCTaBHUKAM MPaBOOXOPOHHUX OpraiB. ToMy, MaeMO KOHCTaTyBaTH BUKIIOUHY
poJib CyAy y KOHTPOJI 3a PIIICHHSIMU NPUHUHATUMHU Y JIOCYJ0OBOMY IPOBAJKEHHI,
KU Ma€ IpPyHTYBAaTHUCh Ha 3acajiaX 3aKOHHOCTI Ta OOIPYHTOBAHOCTI Cy/I0BUX PILIEHb.

['poMagssHn NOBHHHI MAaTH MOXIIMBICTH 3BEPHYTHCS 1O CyAy Ta OTPUMATH
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CIpaBeUIUBUI PO3IJIST CBOEI CIpaBU Yy pa3l MOPYIICHHS iX MpaB. 3a0e3neueHHs
TOTPUMAHHS KOHCTUTYIIMHUX TIPaB y BOEHHUH TMEPiOJ € BaXJIMBUM aCIICKTOM
OyJIIBHUIITBA IEMOKPATUYHOTO CYCITUIbCTBA Ta 3aXUCTY MIPAB JIIOJAUHU B Y KpaiHi.
CnHcoOK BUKOPUCTAHUX JKepeJI:

1. Muxeenko M. M., Hop B. T., llu6iko B. H. Kpuminansauii npouec Ykpainu :
nigpyunuk. Kuis : JIubins, 1992. 431 c.

2. Ilpo mpaBoBUl peXUM BOEHHOTO CTaHy : 3akoH Ykpainu Bix 12.05.2015 p.
URL : https://zakon.rada.gov.ua/laws/show/389-19#Text  (mara  3BepHEHHS
18.05.2023 p.).

IIIOJIO CTAHY PO3BUTKY YKPAIHCBKOI AJIMIHICTPATUBHO-
IMPABOBOI CUCTEMMH YIIPABJITHHSI OXOPOHOIO
HABKOJIMIITHBOT O ITIPUPOJHOTI'O CEPEJJOBHIIA SIK BAKJINBOI
CKJIAJJOBOI HAIIIOHAJIBHOI BE3INEKH

Kazanuyk L.
KaHouoam IpuoutdHux HayK, 0oyeHm, 0oyeum Kageopu aOMiHiCmpamueHo20
npaea ma npoyecy gaxyromemy Ne I Xapxigecbko2o HayionanbHo2o yHigepcumemy

BHYMPIWHIX CNPAB

OnHuM 3 TOJIOBHUX MPUHIIMIIB BHYTPIIIHBOT Ta 30BHIIIHBOI MOJITUKU YKpPAiHU €
3a0€3MEUYCHHS] EKOJIOTIYHO 1 TEXHOTE€HHO O€3MEeYHUX YMOB SKUTTEIISIIBHOCTI
IrpOMaJiH 1 CYCHUIbCTBA, PallOHATBHOIO BUKOPUCTAaHHS IMPUPOJIHUX PECYPCIB Ta
3aXMUCTYy HABKOJMWIIHBOTO MPUPOJHOTO CEPEIOBMINA BiJ HAJAMIPHOTO 3a0pyaHEHHS.
Hama nepkaBa 3miiiCHIOE TIPOBIHY pPOJb y CHCTEMi 3a0e3leueHHs OE3MeKu, a
OXOpPOHY HABKOJIUITHBOTO CEPEJIOBUINA BU3HAYAE OJHUM 3 KIOUOBHX I10JOKEHb
MOJITHKY HallioHanbHOI Oe3neku kpaiau [1, c. 100]. Btim, a1 qoCSTHEHHS TIEBHUX
pe3yJbTaTiB B MPUPOJOOXOPOHHIN cdepl Baromy poJib BIIICpae MOJIEPHI3ZAIlis
ICHyI04Oi ~ aJMIHICTPAaTHUBHO-NIPABOBOI ~ CHUCTEMU  YIIPaBJIIHHS OXOPOHOIO

HaBKOJIMOIHBOI'O IMPHPOJHOrOo CCpCAoOBUINA HUIAXOM BIIPOBAIKCHHSA CBPOHeﬁCBKHX
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HOPM 1 CTaHJapTiB.

Cnig BiI3HAuuWTH, 1O B nomituul €Bponelicbkoro Coro3y MpoBIOHE MiICLE
3aiiMarOTh 3aBJAHHS IIO0JAO0 JOCATHEHHS CHPHUSTIMBOTO CTaHy HaBKOJUIIHHOTO
MPUPOJHOTO CEPEeNOBHUIA Ta BUPOOICHHS BIANOBIIHUX CTAaHAAPTIB MOTO 3aXHCTY.
€Bpomnenchbkl JIep)KaBU MPOBOAATH BEIUYE3HY pPOOOTY MO po3poOIl €JUHUX
CTaHAapTIB MPUPOJAOOXOPOHH 1 BUKOPUCTAHHS MPUPOTHUX PECYPCIB, SKI 3aKPIIUICHI
nepenyciM B nupektuBax €C. 3o0kpema, Ha ChOroJiHI TpuiitHATO moHaa 100 qupeKkTuB
€C 3 npuUpoOIOOXOPOHHUX TMHUTaHb, AKI B IUJIOMY CHOpPSIMOBaHI Ha: BCTAHOBJICHHS
CTaHAApPTIB LI0JI0 OLIHKU BAPTOCTI KOHTPOJIO 3a 3a0pyAHEHHSM B IPOMUCIOBOCTI;
OIIHKA BIUIMBY II€BHUX JIEPKaBHUX Ta TPUBATHUX IPOCKTIB HA HABKOJMIITHE
MIPUPOJIHE CEPEJIOBUIIE; MEXK KOHTpOIIO 1 3abe3meueHHs iHQopMariieo 1 1HIIE.
OxpeMo BCTaHOBJIEHI CTaHAAPTU SKOCTI 3aXHCTYy HNPHUPOAHOrO CEPEIOBMINA, SKOCTI
MOBITPSI, MUTHOT BOJM (BOAM PIUOK, MOPIB 1 IHITUX BOJAOWM), IPOMUCIIOBUX PU3HKIB 1
010TEXHOJIOT1#, BIIXOIB, IIyMiB [2].

Barome 3HaueHHs B mOpuUpoj00XOpoHHIN cdepl €Bpomeiicbkkoro Coro3y mae
HupextuBa €pponeiickkoro Ilapmamenty ta Pamu Big 15.01.2008 p. (2008/1/EC)
[IOJI0 TIOTIEPEKEHHSI Ta KOHTPOIIO 3a 3a0pyJHEHHSM, a/p)Ke BCTAHOBIIOE MEXI
BHUKU/IIB, €KBIBAJICHTHI MMapaMeTPH 1 TEXHIYHI 3aX0/{, 10 TIOBUHHI IPYHTYBATUCh Ha
HaWKpaluxX TEXHOJIOTISIX 3 ypaXyBaHHSM MICIIEBUX MPUPOJHUX YMOB. B ycix
BUIAJKaX YMOBHU JI03BOJTY MOBWHHI MepeadavyaTtu 3aXOu, CIPSMOBAHI Ha 3BEACHHS
0 MIHIMyMYy 3a0pyJHEHb, 1110 TIOIIMPIOIOTHCS HA BEJIMKI BIJACTaHI Ta
TPaHCKOPAOHHOTO 3a0py/AHEHHS, @ TAKOXK Ha 3a0€3MEUEHHSI BUCOKOTO PIBHS OXOPOHU
HaBKOJIMIIHBOTO CEPEI0BUIIA B LILIOMY. 3acCiIlyroBy€ NEBHOI yBaru i JlupektuBa Bij
23.04.2009 p. (2009/33/EC) 3 mnuTaHb CHOPUSIHHS €KOJIOTIYHO YHCTHM 1
eHeprosz0epirarounM  3aco0aM  aBTOMOOUIBHOTO  TPAHCHOPTY, SKa BHU3HAYA€E
000B’SI3KOBICTh MPUI0AHHS YHCTOrO 1 €KOHOMIYHOI'O aBTOMOOLIBHOTO TPAHCIIOPTY
MIAITPUEMCTBAMU TOILIO.

3HauHa yBara B 3aKOHOJABCTBI €C NpUAUIAEThCS MUTAHHIO BIANOBIAAIBHOCTI 3a
3aBJaHHS IIKOJW HABKOJMIIIHBOMY cepeloBUILy. OJTHUM 13 KIFOUOBUX MPUHIIMITIB, HA

AKUX 3acHOBaHa ekosioriyHa nomituka €C, € mpuHIuN «3a0pyAHIOBAadY IUIATUTHY,
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AKUW Hece y co0l momepe/kKyBabHY 110 II0J0 BUIAJIKIB MOPYIICHHS CTaHIapTiB
€KOJIOTIYHOI O€3MeKU 1 TUM CaMHM CIpUsie peaiizailii Liied Ta BIPOBAKEHHIO
BiAnoBiiHOT momitTuku €C y mid cdepi. [IpuHIUN BXUTTS 3aXOJIB MEPECTOPOTH
3a0e3neyye IIBHJKE pearyBaHHS B yMOBaxX MOJKJIMBOI HeOE3MeKHu s 370pPOB’S
JIOJIMHU, TBapUH a00 POCIMH Ta HABKOJIUINHBOTO cepenoBuiia [3, c. 40]. Orxe,
BIIMIHHICTh 3akoHOJaBcTBa €C BiJ YKpaiHCHKOrO IMOJSITa€E y TOMY, IO OKPIM
HEOOXITHOCTI MOKapaTh BHHHY OCOOy 3a IIKOJAYy, HAHECEHY HaBKOJIHUIIHbOMY
MIPUPOHOMY CEPEIOBHUIIYY, BUHHA 0c00a 3000B’S3Y€ThCS  BIIIIKOAYBATU HAHECEHY
npupoaHoMmy cepenonuiny mkony. Ile Bkazano B Jlupexrtusi [lapnamenty €C Bin
21.04.2004 p. (2004/35/€C) mpo BiAMOBIAATBHICTD, MTONIEPEIHKESHHS 1 BiIIKOTyBaHHS
exosoriyHoi mkoau. [lonokeHHs 1bOro JIOKYMEHTY CHpPSIMOBaHI HE Ha OXOpPOHY
30pOB’A 1 MailHa JIIOJAMHH, a HAa OXOpPOHY JOBKULIS $K TakKOro, IO BKJIKOYAE
OloJior1YHE PO3MAITTA, BOJIU 1 TPyHTIB. Takoxk BkazaHa /{upekTrBa 3a CBOEIO CYTTIO €
HOPMATHBHUM aKTOM, II[0 PETYJIIOE€ TPABOBITHOCUHH, BUXOJSYM 3 MPUHIIUIIB, SKi €
eleMeHTaMu IMyoOsiyHoro nmpasa. lle mnposBiseTbes y NpaBl yHOBHOBaKEHUX
JIEp>)KaBHUX OPraHiB Biaau Oe3mnocepeHbo, 0€3 3BEpHEHHS /10 CYAY, MPUMYIIYBAaTH
THX, XTO BHUKOPHCTOBY€ HeOe3lmeyHe OOMaJHaHHS 0 3axXO[iB 3 CaHamii, 10
BiJIMOBIAAIFHOCTI KOPUCTYBAUIB TEpe]] ACPKABOIO Ta y BIACYTHOCTI y (i3MYHUX Ta
IOpUIMYHUX OCI0 TMpaBa BUMOTH IO BIJHOIICHHIO JO KOPUCTYBadiB OOJagHAHHS.
3ano3uveHHs 1 peanizauisd B YKpaiHi [[bOro NPUHIUIY €KOJOriyHoi nomituku €C €
HaraJibHOIO MOTPEOOI0 MOJANBIIOT0 PO3BUTKY HAIIOI JIepKaBU HA YMOBAX CTaJIOCTI.
Benuki 3ycuiisa nmpaBOOXOPOHHUX OpraHiB B cdepl NpUPOJOOXOPOHU B KpaiHaX-
yieHax €Bpocoro3y chpsmoBaHi jgepxkaB €C copsMoBaHI Ha  IPOTHUIIO
3a0py/IHEHHSIM HAaBKOJIMIIIHBOTO cepefoBuiia. Y mnpaBoBiii cucrteMi €C akieHT
poOUTBCSI HAa OpraHi3alliHO-NPABOBOMY BPETYJIIOBAHHIO MEXaHI3MYy 3aCTOCYBAHHS
pi3HHX 3aco0iB  OOpoTbOM 13  3a0pyJHEHHSM  JIOBKUUIA  MPOMHUCIOBUMHU
nianpueMcTBaMu. [le, 30kpema: €KOJoriuHa eKcIepTu3a 1 ayauT, JIIEH3yBaHHS,
€KOJIOTIYHE HOPMYBAHHS, JCP)KAaBHUM €KOJOTIYHUN KOHTPOJb, MOHITOPHUHT BIUIMBY
MOTEHIIIAHOT AISUTBHOCTI HAa HABKOJMIIHE CEPEOBUIIE, 3a0XOYECHHS, E€KOJOri4Ha

ceprudikaris. 30KkpeMa OCTaHHA Ma€ HAa METI MPOCYBATH HA PUHOK MPOIYKIIO
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MIPOMUCIIOBUX MIMPUEMCTB, TIPH BUPOOHUIITBI SAKUX HE JOMYCKAIUCS MOPYIICHHS
MPUPOIOOXOPOHHUX BHUMOT 1 CTaHmapTiB skocTi [4, c. 311]. BOawaerbcsa, mo i
YKpaiHChKE 3aKOHOJIaBCTBO TMOBUHHO OyTH CIPSIMOBAaHE HA JOCATHEHHS caMme IIi€l
Metd. B 1mpomy KoHTekcTi BaromocTi HaOyBae [lupextuBa 2008/98/€C Bix
19.11.2008 p. mpo Biaxoau [2]. lleit mpaBoBHil aKT BCTAHOBIIOE 3aXOIU 3
PO3MIIIIEHHSI 1 3HMINEHHS HEOE3MEeUHUX BIIXOJIB, YTOYHIOE IO3BUIBHI BUMOTH JI0
BUPOOHMYOI AISUTBHOCTI TpOMHCIOBHX mianpueMcTB. Yacrime B €C KOHTPOJbHI
¢dyHKIIT 30CepeKeHI Ha MICIIEBOMY pIBHI BIaJd, BKIIOYAIOYHM 3aKPITUICHHS
KOHKPETHHUX MPABOBUX BUMOT J0 JISJIBHOCTI OKPEMHX MPOMMCIIOBUX MIANPUEMCTB 1
opranizaniii. Hacammnepe/, BOHU CTOCYIOThCSI TEXHOJIOT1M, HOPM 00 BUKOPUCTAHHS
KOPUCHUX KOTAaJNH, TPOMUCIOBUX B1IXO/IB 1 OyaiBeabHUX poOiT. [Ipu nbomy mpaBo
BHJIaul JIIEH31M MiANPUEMCTBAM 1 OpraHizailisiMm Moxe OyTH JeJeroBaHe opraHam
myOJIIYHOT BIaIM HA PI3HUX PIBHSAX.

TakuM 4yuMHOM, B yMOBaX pPO3BUTKY €BPOIHTETpaIllMHUX NPOLECIB B YKpaiHi
BIIPOBA/DKCHHSI €BPOMNEHCHKUX HOPM 1 CTAHAAPTIB TMOBUHHI CTaTU TOJIOBHUM
IMIIEpaTUBOM B XOJII MOJIEpHI3aIlli yKPaiHChKOI aIMIHICTPATUBHO-IIPABOBOI CUCTEMHU
YOPaBIiHHSA OXOPOHOI0 HABKOJHIIHBOTO TMPUPOAHOTO CEpeNoBHUINAa. MK THM,
yCHIIIHA MPUPOJOOXOPOHHA JISUTbHICTh YIIOBHOBAXKEHHUX OPraHiB JIEp>KaBHOI BIAIU
VYkpainu MoBUHHA B1I0YBAaTUCA 32 KOHKPETHUMU HANPsIMKaMH, K1 Iepe10avyaroTh:

1) mocuneHHss y4dacTi TIpPOMAACBKOCTI  (IPHUPOAO3aXUCHUX  T[POMAJCHKUX
opranizamii, 3MI Tomo), opraHiB MICIIEBOTO CaMOBPSIyBaHHS Yy CIpaBax
yOpaBiIiHHSA C(HEPOr0 MPUPOJOOXOPOHU Ta MPUPOJOKOPUCTYBAHHS, YIOCKOHAICHHS
MIPaBOBOTO MEXaHI3MYy y4acTi IPOMAaJICBbKOCTI B IPUIHATTI YNPaBIIHCHKUX PILIEHb 3
€KOJIOTIYHUX MUTaHb Ta OpraHi3allii 3aX0/iB, CIPIMOBAHUX Ha pealli3allio MOJ0KEeHb
Oprycbkoi KOHBEHIIIT 00 BUTFHOTO JOCTYITY 0 iH(OpMallii, ydacTi TpoOMaJCbKOCTI
B MPUUHATTI PIlIeHb 1 JTOCTYMI J0 MpaBocyas [2] y crpaBax MPUPOJIOOXOPOHHOTO
XapakTepy;

2) B paMKax HaJIeKHOTO BHUKOHAHHS BHMOT 3arajibHOJEP>KaBHOI MpOTpamu
ajanTanii 3aKOHOJaBCTBAa YKpaiHU 0 3aKoHOAaBcTBa €Bpormeiricbkoro Corosy [5]

II0JI0 «IEPEHHATTS €BPOMEHCHKUX HOPM 1 CTaHAAPTIB YUCTOTO JAOBKUUIS) -
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00OB’SI3KOBE CTBOPEHHS UITKUX 3aKOHOJABYMX pPAMOK W BHU3HAYEHHS YITKUX
CTaHAAPTIB SIKOCTI 3aXHUCTYy MPUPOJHOTO CEPENIOBUINA, YIOCKOHAJIEHHS IHCTUTYTY
aJAMIHICTPaTUBHOT BIAMOBIIATBHOCTI (PI3UYHUX 1 IOPUAMYHUX OCiO (Hacamriiepes,
MOCaI0BUX 0Ci0) 32 HAHECEHHSI KON HaBKOJIHUIITHBOMY MIPUPOAHOMY CEPEIOBUIILY;

3) dITKUI PO3MOJLT KOMIETEHIlT MK yciMa Cy0’€KTaMu CUCTEMH YIIPaBJIiHHS
OXOPOHOI HAaBKOJIUIIIHBOT'O IIPUPOTHOTO CEPENOBUIIIA;

4) yAOCKOHAJIEHHA OpraHizalli Ta TPaBOBOI  MPOUEAYpPU  3A1HCHEHHS
MOHITOPUHIY CTaHy OXOPOHU HaBKOJMIIHBOI'O NMPUPOIAHOIO CEpEeAOBHUIIA, PO3pOOKa
Jep KaBHUX 1 pEriOHAIbHUX TUIaHIB (ITPOEKTIB) 11010 OT0 MOKPAIEHHS;

5) CTBOpEeHHS Ccy4YacHOi aBTOMAaTHM30BAaHOI CHUCTEMHU 30MpaHHS, HAKOMHMYCHHS 1
nepeaayi 3a HAJIEXKHICTIO, Ta ONPHIIIOHEHHS 1HGOpMAIIil IpO CTaH HABKOJHUIITHHOTO
IIPUPOTHOTO CepeoBUIIA, KUJIBKOCTI 3apeECTPOBAHUX 1 PO3KpUTHUX
aAMIHICTPAaTUBHUX (KPUMIHAJIBHUX) MPABOMOPYIICHb Y Tally3l HPHUPOJOOXOPOHH 1
IPUPOAOKOPUCTYBAHHS;

6) BIPOBAHKEHHS KOMYHIKALIMHOI cTpaTerii NIATPUMKH Y CYCHIIbCTBI MOMITHKA
3a0e3MeYeHHs HAJIEXKHOTO CTaHY OXOPOHU HaBKOJIMIIHBOTO MPUPOIHOIO CEPEIOBUILA
Ta pPaIiOHATIFHOTO MPHUPOJAOKOPUCTYBAHHS, MOCHIECHHS TPOMAJCHKOTO KOHTPOJIIO 3a
JISUTBHICTIO LIEHTPAIbHUX 1 PETIOHATILHUX OpraHiB BUKOHABYOI BJIAU B LM cdepi;

7) po3pobka Ta peanizamis Konmeniii gopMyBaHHS €KO-IIPaBOBOI KYJIbTYpHU
HaceJeHHS YKpaiHW IUIIXOM BHPOOJICHHS €IWHOI CTpaTerii i MoJ0 BHUXOBAaHHS
MOJIOJII B JycCl N0aMIMBOTO CTaBJIEHHS JO MPUPOJIUA, OCOOMCTOI BIMOBIJAIBHOCTI 3a
30epeKeHHsl Ta palllOHAJIbHE BUKOPUCTAHHS MPUPOJHUX PECYPCIB, YCBIAOMIICHHS
HEOOXITHOCT1 JOTPUMaHHS BCTAHOBJIEHUX MI>XHAPOAHUX €KO-HOPM 1 CTaHJIApTIB;

8) pO3LIMpEeHHS MEX MIKHAPOJAHOIO CIIBPOOITHUIITBA JIEPKABHUX OpraHiB
VYkpainu 1 kpain €poreiicbkoro Corozy 3 METOI OOMIHY MEpEeIOBUM JOCBIIOM
MIPUPOIOOXOPOHHOI  JISUIBHOCTI, BHUPOOJICHHS  MPOMO3UINH 1  METOJUYHHX
pPEKOMEH Iallli B paMKaXxX CHUIBHOI AISUTBHOCTI Y IPUPOIOOXOPOHHIN cdepi.

CnHcoOK BUKOPUCTAHUX JKepeJI:
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KOHCTUTYUIOHAJII3ALISI IPABA HA CBOBOJY OB’€JHAHD ¥
KPAIHAX €BPOIIN

Kap6an M.I.
acnipanm Kagheopu koHcmumyyitinoeo npasa Ykpainu Hayionanernozco

ropuoudHo2o yrisepcumemy imeni Apocaasa Myopoeco

[IpaBo Ha cBOOOIY 00’€THAHHS MPHUUHITO BBAXKATH IMOJITUYHUM IPABOM OCOOH.
Boanouac, mpakTuka JOBOIUTH, IO B KJIACHYHOMY BUTJISAAI TOJNITUYHUM MOXKHA
BBAXKATH JIMINE MPAaBO Ha O0’€qHAHHS y MOMITHYHI mapTii. [HmI X 00 e€gHaHHS
(HexoMepIIiiiHI opraHizailii) MOXYTh TSDKITH JO peaiizaiii ocoOucTuX mpaB. A oT
npaBo Ha 00’emHaHHA y MPOQECiiiHi CHUIKKM HEPO3PUBHO MOB’S3aHE 13 COIIATBbHO-
€KOHOMIYHUMHU MPaBAMHU.

Sxmo mnpoaHamizyBaTH JOCBIJ KOHCTUTYIIOHAJi3alii TmpaBa Ha CBOOOIY

o0’eqHaHHS Yy KpaiHax €Bponu, TO 0ayuMoO JAEKUIbKAa TEHJEHILIN (iK1 HE €
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MOBCIOJIHUMH, Ta BCe X BapTi yBaru). [lo-nepie, ocobnuBe perysatoBaHHs IpaBa Ha
00’eTHaHHs y TIOJITHUYHI MapTii, OKPEMO BiJ] BIaCHE MpaBa Ha 00’ €THAHHS K TaKOTO.
[To-npyre, nyxe yacto (irypye Harojioc Ha JEMOKPAaTUUHINA CTPYKTYypl 00’ €JHaHb (B
UIOMY a0o0 JuIIe MOMITHYHUX napTii). [lo-Tpere, yacTo 0COOIMBO MIIKPECTIOIOTHCS
Ti JIETITUMHI 1T, 3apajy SKUX 1€ MpaBo Moxke Oytu obmexeno. Ilo-uerBepre,
cB0OOsa 00’emHaHHg 1 cBOOOAa 310paHb 1HOMI 3rajylOThCS pa3oM (aHAJIOTTYHMMA
M1JIX1]] 3aCTOCOBY€eThes 1y ¢T. 11 €KII).

Hagenemo nesxi npuxiaau. Tak, y Koncrurymii KuszicrBa Anmoppall, c. 21]
mpaBy Ha 00’ eqHaHHs npucBsdeHi cT. 17-18 rmasu Il «OcHOBHI TpaBa 0COOMCTOCTI
Ta myosiuHi cBoOoam» po3ainy I «IIpasa Ta cBo60aM». TaM cka3zaHO, M0 BUSHAETHCS
npaBo Ha OO’€HAHHS Yy 3aKOHHO JO3BOJICHUX IUISX. 3 METOI TJIACHOCTI 3aKOH
3acHOBye Peectp 00’e¢nHanb. Bu3HaeTbcs mpaBO Ha CTBOPEHHS Ta MJiSUTHHICTD
npodeciiHuX, MiANPUEMHUIIBKUX Ta MPO(CHUIKOBUX Oprasizamii. 3 ypaxyBaHHAM
mpaBa Ha CHUIKYBaHHA 3 MDKHAPOJAHUMH OpraHi3aiisiMd, BOHHM IOBHHHI OyTH
aHJOPPCHKUMH 32 CBOIM ITOXODKEHHSIM Ta XapaKTepOM IISIILHOCTI, MAaTH BIIACTHUBY
iM aBTOHOMilO, 1103a BCAKOIO i1HO3EMHOIO OpraHI3al[ifHOI HANEKHICTIO. IXHs
JUSTBHICTh TTIOBUHHA HOCUTH JEMOKpaTUYHUM xapaktep. Y ¢1.26 I'maBu 1V [1, c.26]
OKpPEMO MAEThCS MPO MOJITHYHI MapTii. AHIOPLI MalOTh MPaBO BUIBHO CTBOPIOBATH
NOJiTUYHI HapTii. IX (yHKIIOHYBaHHSA Ta OpraHisaliifHa CTPyKTypa NOBMHHI MaTH
JEMOKpPAaTUYHHUI XapakTep, a MJiJIbHICTh — BIANOBIIATH 3akoHY. [IpunuHeHHs
JUSTBHOCT1 200 1X pO3ITyCK MOXe OyTH MPUMKHCAHUI JIUIIE CYJIOBUM OPTraHOM.

BianoBinno no cr. 23 rtnaBu OcHoBHI mpaBa YactuHu 2 «OCHOBHI TIpaBa,
IPOMAJISTHCHKI ITpaBa Ta collianbHi 1uI» KoHCTUTYLII [IBeinapcbkoi koHpenepanii| 2,
c.20] cBobOoma o0’eqHaHb rapantyeThesi. KoxHa ocoba Mae MpaBo YTBOPIOBATH
o0’eHaHHsA, BCTymaTh B 00’e€qHaHHS ab0 HalmexaTh 10 HUX 1 Opath ydactb y
TisTbHOCT1 00’ €qHaHb. HixTo HEe MOe OyTH MpUMYIIEHUH 10 BCTYIy B 00’ €IHaHHS
a00 HayexkaTu 10 Hhoro. OKpeMo y cT. 28[2, ¢.25] mporoiouryeTbesi CBOOOIA CITIIOK
— TPAIIBHUII 1 MpaliBHUKHA, POOOTOAABHUII 1 pOOOTOAABIl, a TAaKOXK iX OpraHizarii
MaroTh MIpaBo 00’ €HYBATHUCS JUIsl 3aXUCTY CBOIX 1HTEPECIB, YTBOPIOBATU 00’ €THAHHS

Ta BCTYIIATH a0o He BCTYIIATH 10 HUX.
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Bignosigno 1o § 13 Koncrurymii ®@innasHacbkol pecnyomikul[2, ¢.127] koxHOMY
rapaHTyeThcsi CBOOOMa 00’emHanHs. CBoOoga 00’€IHAaHHS BKIIOYAE MpaBo 0Oe3
’KOJIHOTO JIO3BOJIy 3aCHOBYBATH 00’ €JJHAHHS YU HE BXOJUTH B 00 ’€qHAHHS 1 Opatu
y49acTh Yy JISIBHOCTI 00’€mHaHHS. TakuM >K€ YHWHOM TapaHTYEThCS CBOOOJA
CTBOPEHHsI MPOQECIHHUX CIUIOK Ta OpraHi3alliil Iy 3aXUCTy 1HIIMUX iHTepeciB. Jlo
pedi, came y OiHsHAIT cBoOoAa 310paHb 1 00’ €IHAHHS 3TalyIOThCA Pa3oM. 3aKOHOM
BCTAHOBITIOIOTHCSI OUTBIN JIETaNbHI MpaBIIa 010 KOPUCTYBaHHS CBOOOIO0I0 310paHb
Ta 00’ € HAHHSI.

Bignosigno o cr. 102 Konctutyuii Jlatsiticekoi pecniyosmiku[3, ¢.31] koxeH mae
MpaBO BCTYMATH B TOBAPUCTBA, MOJITHYHI NAPTIi Ta 1HII TPOMAIChK1 OpraHizaiii.

Bignosigno o crt. 35[3, ¢.47] Koncturyii JIlutoBcbkoi PecriyOuiku rpoMasHam
rapaHTye€ThCsl MpPaBO Ha BUIbHE OO ’€JHAHHS B TOBApPUCTBA, MOJITUYHI MapTIi Ta
acoIriarii, SKIo XHi i1 1 JISIbHICTE He cyrniepeunTh KoHneruryii 1 3akonaM. HixTo
HE MOXe OyTU MPUMYIICHUH JO YJEHCTBA B OY/b-SKOMY TOBAapUCTBI, MOJITHYHIN
napTii uu acowiarii. CTBOpeHHs 1 IsUIbHICTh NOJITUYHUX MAPTIN, IHIIKUX TOJTITHYHUX
Ta TPOMAJICHKUX OpraHi3alliil periiaMeHTY€eThCS 3aKOHOM.

Bignosigno o ct. 48 Koncturynii Ectonii[3, ¢.120] kokeH Mae npaBo BCTymaTH
B HEKOMEPIIIIHI TOBAPUCTBA Ta CIUIKU. Y MapTii MOXKYTh BXOJUTH TUIbKH TPOMAISTHU
Ectonii. Jlyi1 CTBOpEHHSI TOBapUCTB 1 CIIUIOK, 110 MAalOTh B CBOEMY PO3IOPSIKEHHI
30por0, a TaKOX BOEHI30BAHUX TOBAPUCTB 1 CIIJIOK, SIKI MPAKTHUKYIOTh BIHCHKOBY
MIATOTOBKY, HEOOXIHO TMomepeaHii 03B, YMOBH 1 OTPUMAHHS SKOTO
BCTAHOBITIOIOTHCSI 3aKOHOM 3a00pOHSIIOTHCS TOBAPUCTBA, CIIUIKM Ta MapTii, MeTa ado
JUSJIBHICTh SIKMX CIPSAMOBaHA Ha HACWIBHMIIBKY 3MiHY KOHCTUTYILIMHOTO Jaay
Ectonii ab0 iHIIMM YMHOM BCTYNAlOTh B MPOTUPIUYS 3 3aKOHOM, IO Tependadae
KpUMIHAIBHY BIAMOBIJANBbHICTh. TUIBKH Cy[ Ma€ TpPaBO MPUIMHUTH abo
NPU3YNUHUTU  JIISUIbHICT  TOBAapUCTBA, CIUIOK a00 TapTii 3a BYMHEHHS
MIPaBOTIOPYIIICHHS, a TAKOXK HAKJIACTH HA HUX MITpad.

VY Koncrurymii PecrryOmiku bonrapis[4, ¢.20] 00’eqHaHHIM B MUIOMY 1 TapTisiMm,

30KpemMa, MpUcBAYeH1 JAB1 cTtatTi B ['naBi nepiiii — «OcHOBHI nosnoxkeHHs» (1. 11 1
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12), a Takox okpema ctarts 44 B ['naBi 2 «OcHOBHI 1paBa i1 000B’sI3KU TpOMaJIsiH»[4,
c.31].

Bianosinno o cr. 11 Koncrurymii PecnyGniku bonrapis mapTii crpusitoTh
GbopMyBaHHIO 1 BHUpPaXEHHIO MOJITHYHOI BOJi rpoMajisH. [lopsmox yTBOpeHHS 1
MPUNIUHEHHSI 1CHYBaHHsS TIOJNITUYHUX MapTid, a TaKoXX YMOBHU iX MJisUIBHOCTI
peryioloThcsi 3akoHOM. He MOoxyTh OyTH yTBOpPEHI MOJITHYHI MApTii HA E€THIYHIH,
pacoBiii a00 peniridHiii OCHOBi, a TaKOX MapTii, METOI SKUX € HACUJIbHUIIbKE
3aXOIUICHHS JIepKaBHOI Biaau. BianosigHo 110 cT. 12 00’ e1HaHHS TPOMAJISIH CITYXaTh
JUTSL 3aJIOBOJICHHS 1 3aXHMCTy ix iHTepeciB. O0’eqHAHHS TPOMAISH, BKIIOYAIOUH 1
MpO(CIIKOBI, HE MOXYTh CTAaBUTH Mepe] COO0K0 MOMITHYHI I 1 3aiMaTHCs
MOITUYHOIO JISITbHICTIO, IO MPUTAMaHHI TUTBKU MOJITHYHUM THapTisM. BiamosigHo
10 cT. 44 TpoMaasHU MOXYTh BUTBHO 00’€IHYBaTHCS. 300pPOHSIIOTHCS OpraHizarlii,
Yus ISUTbHICTh CIIPSIMOBAHA MPOTHU CYBEPEHITETY, TEPUTOPIATHLHOT HITICHOCTI KpaiHU
1 €JHOCTI HaIlii, 10 PO3MAIIOBAHHS PAacoOBOi, HAI[IOHAIBHOI, €THIYHOT 200 peniriiHoi
BOpPOXXKHEY1, O TOPYLIEHHS MpaB 1 cBOOOJ TrpoMajsH, a TaKOX OpraHizailii, skl
CTBOPIOIOTH Ta€EMHI ab00 BOEHI30BaH1 CTPYKTYpH a00 MparHyTh JOCATTH CBOIX I[UICH
HAaCUJIbHUIBKUM HUIIXOM. 3aKOH BHU3HAYa€ OpraHi3allii, sKl MAIsAraTh peecTparii,
MOPSIOK iX AISTTBHOCTI, @ TAKOK B3a€EMOBITHOCUHHU 13 JIEPKaBOIO.
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OXOPOHA KYJbTYPHOI COAJIIUHU SIK CKJIAJIOBA
HAIIOHAJILHOI BE3NNEKHW YKPATHM: TPOBJIEMM TA
MEPCIEKTUBH

Koopun B.C.
Kanouoam opuoudHux Hayk, 0oyeHm Kageopu KOHCmMumyyiiHo2o npasa

JIvsiecvko20 HayionanvHo2o yHisepcumemy imeni leana @panka

[Tonii €Bpomaiinany ta Pepomtortist I'iqnocti 2013-2014 pp., anekcist ABTOHOMHO1
PecniyOniku Kpum, okynariisi okpeMux paiioniB JJoHenpkoi Ta Jlyrancekoi oomnacri, a
0COOJIMBO — TOBHOMACIITaOHE BTOPrHEHHS pociiichbkoi (eaeparntii g0 YkpaiHu B
motomy 2022 poKy NMOCTAaBWIM MUTaHHS HAI[IOHAIBHOT O€3MEeKN Ha HABUILIUMA PIBEHb
B i€papXii MPIOPUTETIB IEPKABHOT MOJITUKH.

3 iHmoro OOKy, TMepeliueHl BHUIIE TMOJli 3yMOBWIM 1 TMEperisii HayKOBO-
MPAKTUYHOTO PO3YMIHHSI TOHSITTSl «HAIllOHAJIbHA Oe3meka» Ta i1 PO3yMIHHS SK
KOHCTUTYIIHHOI miHHOCTI. Choro/iHi 03 HaIlloHAJbHOI O€3IeKH CKJIaJaHO, B MOBHIN
Mipi, 3a0€3MeYNTH KOHCTUTYIIIIHY Ta HalllOHAIBbHY 1IEHTHYHICTh TPOMAISIH Y KpaiHH
Ta 1HIIUX KaTEropii 0cib, K1 MPOKMBAIOTh HA TEPUTOPIi HAIIOT AEPKABH.

[Mputinsatuit me y 2018 pomi 3axkoH VYkpainu «[lpo HamioHanbHy Oe3mnexy
VYKkpainn» BU3HAUa€e HAIlOHAIBbHY Oe€3leKy YKpaiHU [K 3aXMILIECHICTh JIEpP>KaBHOIO
CYBEpEHITETY, TEPUTOPIATBHOI IUTICHOCTI, TEMOKPATHYHOTO KOHCTUTYIIIHHOTO JIay
Ta IHIIUX HAI[IOHAJIILHUX 1HTEpECiB YKpaiHu Bij peajbHUX Ta MOTEHIIHHUX 3arpo3 [1].
CBO€10 4eproro, HallOHAJIbHI IHTEpECH YKpaiHU SIK >KUTTEBO Ba)JIMBI 1HTEpECH
JIOJIMHU, CYCHUILCTBA 1 JEpKaBH, peamizaiis sSKux 3abe3nedye aepskaBHUMN
CYBEpEHITET YKpaiHu, I1i NPOrpeCUBHUN JEMOKPATUYHHM PpO3BUTOK, a TaKOX
0e3MeyH1 YMOBH KUTTEIISIILHOCTI 1 10OpoOyT ii rpoMass[ 1].

Ha »xanp npo KynbTypu Ta OXOpOHY ii CITaJIIMHA BKa3aHUM 3aKOH HE 3a3HAJae, a
Bifcminae no Crpaterii HalioHanbHOI Oe3meku YKpaiHu [e cepel TPIOPHUTETIB

HalllOHATBHUX 1HTEpECIB YKpaiHM Ta 3a0e3MedyeHHs HaI[lOHAIbHOI OE3MeKu €
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PO3BUTOK JIIOJCHKOrO KamiTaldly YKpaiHd, 30KpeMa uepe3 MOJEpHI3allilo, cepen
1HIIOTO, 1 KYJBTYpH [2].

Kpim Toro, Crparerieto HaiioHanbHOI Oe3mekd YKpaiHu MepeadadyeHo, 1o 3
METOI0 peani3auii KOHCTUTYUIMHMX MPUHUMUIIB I1HAUBIAYAJIbHOI FOPHINYHOL
BUIMOBIATBHOCTI Ta HEBIJIBOPOTHOCTI IIOKapaHHS Jiep)kKaBa Oyae pimryde
MPOTUCTOSATA TyMaHITapHIN arpecii, po3BUBAaTU YKPAITHCHKY KYJbTYPY SIK OCHOBY
KOHCOJI1JIallli yKpaiHChKOI Hallii Ta 3MIIHEHHS 1i 1I€HTUYHOCTI. TakoX sl pO3BUTKY
JIOJICBKOTO KarliTaly, sIK 3amopykKu MarOyTHOTO YKpaiHu, HEOOXiJHO CTBOPUTH
YMOBH Ui KYyJbTYpPHOTO pO3BUTKY Ta 30aradeHHs TpoMaasH YKpaiHu,
MOMYJISIpU3allil YKPaiHChKOTO Ta CBITOBOTO MUCTEIITBA, MY3UKH, JIiTepaTypH [2].

HeoOxinHO 3a3HAauWTH, 10 HA Xajb, peami3allis OKPEMHUX IOJO0KEHb K 3aKOHY
Vkpainn «llpo HamioHasbHy Oe3neky VYKpaiHW» Tak 1 mnojoxeHb Crparerii
HalllOHATBHOI Oe3MeKu Y KpaiHu po3Movanucs Micis MOBHOMACIITAOHOTO BTOPTHEHHS
pociiicekoi ¢eaepaiii B Ykpainy. OgHuM 13 MEpHIMX TaKUX HOPMATHUBHO-TIPABOBHUX
akTiB OyB 3akoH Ykpainu «lIpo aepanmsrizaiifo 3aKOHOJABCTBA YKpaiHW», SKHM
30KpeMa BU3HAYEHO TMEPENTiK aKTiB OPTraHiB JEPKABHOI BJIQJM 1 OPraHiB JEP>KaBHOTO
yopasiiHHs Coto3y PCP, 110 He 3aCTOCOBYIOTBCSI Ha TEPUTOpPIi Y KpaiHU BIJMOBITHO
1o nyHkty lpozauty XV «llepexigni nonoxenHs» Koncruryuii Ykpainu sik Taki, 110
cyrnepedars MojokeHHsAM OCHOBHOTO 3akoHy. Cepell 1HIIOTO, 30KpeMa Iiijla HU3Ka
Vkaszie Ilpesuaii BepxoBnoi Pamu CPCP mnpo patudikaiito T0roBopiB Mpo
KyJbTypHE CIBPOOITHUIITBO MIDK COIO3HMMH pecnyOjikaMd Ta Jiep)KaBaMu
comianicTuaHoro Tabopy €sponu, Adpukxu Ta [liBnennoi Amepuku [3].

HactynHuM BaxJIMBUM HOPMAaTHMBHO-IIPABOBUM akTOM OyB mpuiiHsaTui y 2023
poui 3akoH VYkpainu «[Ipo 3acymxeHHs Ta 3a00pOHY MpomaraHau poCiichbKOl
IMIIEpChKOi TOMITUKKA B YKpaiHi 1 JIEKOJOHI3AII0 TOMOHIMII» B MpeaMOysi SKOTo
3a3HAYEHO, IO CTOJITTA POCIMCHKOTO TaHYyBaHHS Ha YKpPaiHCBKUX 3eMIISX
CYNPOBO/KYBAJIUCA CHCTEMHUMH 3aXOAaMH, CHOPSIMOBAaHUMH HAa aCUMUISLIIO
VYKpaiHChbKOTO HapoAdy, 3a00pOHY Ta BUKOPIHEHHSI YKPAiHCbKOI MOBU Ta KYJBTYpH,

pYWHYBaHHS HOTO TpaauIlii, TyXOBHOI KYJbTYpH Ta €THIYHOI CaMOOYTHOCTI, & TAKOXK
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CUCTEMATUYHUMH MACOBUMHU PEIPECISIMU, HACHIAKOM SIKMX CTaJl0 3HUILEHHS
MUITBHOHIB JIOIEH [4].

Kpim TOro, 3aK0OHOM BHU3HAUYEHO MOHATTA pycu(ikali, K CKIaA0BOI pOCIACHKOI
IMIIEPCHKOI TOJITHKH, CHPSIMOBAHOI HAa HAaB s3yBaHHS BHKOPHUCTAHHS POCIHCHKOI
MOBH, IpOINAryBaHHsS pOCIHCHKOI KyJIbTYpPH $K BHIIUX IOPIBHAHO 3 IHUIMMHU
HaI[lOHAJIbLHUMU MOBaMH Ta KyJbTypaMH, BUTICHEHHS 3 YKUTKY YKpaiHChKOI MOBH,
3BYXXEHHS YKPaiHCHKOTO KyJIBTYPHOTO Ta iHQOpMaIliitHoro mpocropy [4].

[IpuiinsaTuii 3aKoH, sikuii HaOpaB yuHHOCTI 3 1 nunHs 2023 poky, 3HIMae OaraTo
CYNEpPEeYHOCTEN 3 MPUBOAY IaM’SITOK KyJbTypH (Hampukiad, nam’sTHuk Karepuni 11
B Opeci) uu noBepHeHH KponmMBHUIIBKOMY 1ICTOPUYHOL Ha3BU €McaBeTrpa.

Takoxx, B KOHTEKCTI JeiMIepu3allii Ta JeKOJIOHI3aIlli TOMOHIMIi, BaKJIMBUMHU €
3MiHM 10 3aKkoHy YKpainu «IIpo 0XOpoHy KyJabTypHOI CHAAIIMHI, 3T1ITHO 3 SIKUMH
HE TMUISTalOTh JEpXKaBHIM peecTparlii IMIOWHO BHUABJICHI O0’€KTH KYyJIbTYPHOI
CHAIIIMHA Ta TIaM ATKHA, SKI B3ATO Ha JepKaBHUM OOJIK BIAMOBIIHO O
3aKOHOJIaBCTBA, IO JTISUTO 10 HAOpaHHS YNHHOCTI ITUM 3aKOHOM, SIKi:

€ CHUMBOJIIKOIO KOMYHICTUYHOTO TOTAJITAPHOTO PEKUMY BIIMOBITHO /10 3aKOHY
Vkpainn «lIpo 3acymkeHHS KOMYHICTHYHOTO Ta HalllOHAJI-COLIAICTUYHOrO
(HAIMCTCHKOTO0) TOTANITAPHUX PEXKUMIB B YKpaiHi Ta 3a00pOHY IpoOMaranau ixHbOi
CHMBOJIIKH;

€ CUMBOJIIKOIO POCIMCBHKOI IMIIEPCHKOI MOJITUKHA BIAMOBIAHO 10 3aKOHY YKpaiHu
«IIpo 3acymxeHHs Ta 3a00pOHY MpomaraHAd POCIMCHKOI IMIEPCHKOI MOJITUKUA B
VYkpaini 1 JeKOJ0H13aIlit0 TOMOHIMIN[5].

CyyacHa KOHCTUTYLIMHA Jep:KaBa cepell OCHOBHHUX CBOIX O3HaK pa3oM 3
BEPXOBEHCTBOM IIpaBa, pO3MOAUIOM JEpXaBHOI BiaAW, BHU3HAHHAM JIHOAUHU
HAWBUIOI I[IHHOCTI OOOB’SI3KOBO TMOBMHHA MICTUTH €(QEKTHBHI Ta JIi€Bi
KOHCTUTYLIHHO-IIPAaBOBl MEXaHI3MU OXOPOHU KyJbTYpHOi cnaamuHu. KynbrypHa
CHaJIHa KOXKHOI JAepKaBU € CBOEPIAHUM «KOJOM Hallli» Ta MOTY>KHUM (HaKTOpOM
KOHCOJIJaIii Hapoay. 3 oMLy Ha 1ie, 00OB’ 30K OXOPOHH KYJIBTYPHOI CHAaILTUHH

MOKJIAJAEThCS B TIEPIILy YEpry Ha JepxkKaBy Ta KO>KHOTO OKPEMOro ii rpoMaisiHUHA 1
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MoTpedy€e KOHCTUTYLIMHO-MPABOBOTO 3a0e3MeueHHs MEXaHi3MIB MOro peaiizaiii Ha
MPaKTHULIL.

Ha mpeBenukuii xanb, YKpaiHChbKa Jep)kaBa HE MOKE ChOTOJHI MOXBAJIUTHUCA
e(eKTUBHOIO CHUCTEMOIO OXOPOHH KYJIbTYpHOI cnaamuHu. B Ykpaini gac Big yacy
BUHHUKAIOTh KOH(MIIKTH, TOB’sI3aHI 3 MUTAHHSIMU OXOPOHH KYJIBTYPHOI CIaJIIUHU.
Oco651BO TOCTPO Taki KOH(MIIKTH BIIYYBAIOTHCS Y MEPiOj] BOEHHOTO CTaHy KOJIM Ha
aJbKax Tepe3iB MPOTUCTABISAIOTHCS MUTAHHS HALlOHAJIBHOI Oe3MeKku, 00OpOHU Ta
KyJabTypu. JJisd mpukiagy Mo>kKHa HaBECTH OCTaHHI CKAaHJIaJU 3 IPUBOJIY CepialliB 3a
paxyHok JlepaBHOro OIO/DKETYy UM 3aMiHH pPaasHCbKOrO Tepba Ha IIHTI
BbatpkiBuimau Marepi.

KirouoBUM BUKIMKOM JUIsl YKpaiHCBKOI Jep’KaBU € 30€pexeHHs Ta OXOpOoHa
KyJIbTYPHOI CHAAIINHU, aJ’Ke 00’ €KTH OCTAaHHBOI MiJAAIOTHCS MOCTIHHUM PAKETHUM
oOctpinam 3 60Ky arpecopa. st Outbin eheKTUBHOT CUCTEMU OXOPOHM KYJIbTYPHOI
CHAJIIITUHU MTOTPIOHO 3MIMCHUTH P KPOKIB SK 3aKOHOABYOr0 TaK 1 OpraHi3alliifHOro
XapakTepy.

[lepm 3a Bce moTpiOHO st peanmizaiii moyioxkeHb 4.5 ctarri 54 Konctutymii
VYxpainu BHecTH 3MiHH 10 3akoHy Ykpainu «[Ipo HamioHanbHy Oe3rneky YKpaiHu»
BU3HAYMBIIM HAI[IOHAJIbHI IHTEPECH Y KpaiHU SK )KMUTTEBO BaXKJIMBI IHTEPECH JIFOANHH,
CyCHIbCTBA 1 JepXaBW, peaiizallis sSKuX 3a0e3redyye Jep:KaBHUN CYBEPEHITET
VYkpainu, ii NporpecMBHUI E€MOKPAaTUYHUN PO3BUTOK, a TaK0oX O€3Me4Hl YMOBH
KUTTETISIIBHOCTI, 100po0yT ii rpoMajsiH Ta OXOPOHY KYJIbTYPHOI CHaAIUHHU.

HeoOxiaHO Takok 3aBepLIMTH NMPOLIECH JEKOMYHI3allii Ta Cepilo3HO B3STHCS 3a
Aeimepiamizalito, B ToMy 4ucii 1 B cepi KynbTypu. OCTaHHIO BapTO MPOBOJIUTH HA
OCHOB1 MPUMHATOTO 3aKOHY Ta BIJMOBIIHOTO HOPMATUBHO-IIPABOBOTO aKTy Ha PiBHI
KaGinery MinictpiB Ykpainu y Burisai [Iporpamm neimmepianizamii KyJabTypH i
JICKOJIOH13aI[1}0 TOMOHIMII.

OxpemMo BapTO MEperyisiHyTH MOJITUKY JEpKaBH MO0 OMU(PPYBaHHS 1CHYIOUHX
donniB 010110TEK, My3€eiB, KAPTUHHUX Talepei, 00’ €KTiB apXITEKTypH, MTapKOBUX Ta
CaJIOBUX 3aIIOBIAHMKIB TOILO 3311 MOXJIUBOCTI, Y pa3l 3HUILEHHS YU NOLIKOIKEHHS

MaKCHUMaJIbHO TOYHOI Ta (haxoBOi pecTaBpairii.
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BaxxnuBo Takoxk udepe3 KyJabTypy Ta 1i IPEICTaBHHUKIB OpaTH Y4acTh y PI3HOTO
POy KyJbTYPHHUX TOJISAX 3aKOPIAOHOM 1 JOHOCHUTH HEMOBTOPHICTH 1 CaMOOYTHICTh
YKpaiHCHKOT'0 HApOy Ta YKPAiHChKO1 HaIlli.
CnHcoOK BUKOPUCTAHUX JKepeJI:

1. IIpo HamioHanbHy Oe3neky Ykpainu : 3akoH Ykpainu Big 21 uepBus 2018 poky
Neo 2469-VIII. Binomocti BepxoBnoi Pagu. 2018. Ne 31. Cr. 241 (31 3MiHamu).

2. Ilpo Pimenna Panu nHamioHanbHOi Oe3neku Ta oOopoHu Ykpainu «IIpo
Crparterito HaiioHanpHOT Oe3neku Ykpainw» : Yka3 Ilpesunenta Ykpainu Big 14
BEPECHSA 2020 POKY No 392/2020. URL
https://zakon.rada.gov.ua/laws/show/392/2020#n12

3. Ilpo nmepaasHizailito 3aKOHOAABCTBA YKpaiHu : 3akoH YKpainu Bij 21 KBITHSA
2022 poky Ne 2215-1X. URL : https://zakon.rada.gov.ua/laws/show/2215-20#Text

4. IIpo 3acymkeHHs Ta 3a00pOHY MPOIAaraHu pPoOCIiiChKOI IMIIEPCHKOI MOJMITUKH B
VYkpaiHi 1 JekooHi3alio TonoHiMii : 3akoH Ykpainu Big 21 Gepesns 2023 poky Ne
3005-1X. URL : https://zakon.rada.gov.ua/laws/show/3005-20#Text

5. Ilpo BHeceHHs 3MIH J0 JEAKMX 3aKOHIB YKpaiHU IWIOJ0 OCOOJMBOCTEH
dbopmyBaHHS JepKaBHOTO pEeeECTpPy HEPYXOMHUX IaM ATOK YKpainu : 3akoH YKpaiHu
BiJI 3 TpaBHA 2023 POKY No 3097-1X. URL
https://zakon.rada.gov.ua/laws/show/3097-20#n26

JOKTPUHA «E@EKTUBHOI'O KOHTPOJIIO» B ITPAKTHUIII
€BPOINENCBHKOI'O CYY 3 IIPAB JIIOJJUHU

KostyH B.I.
Kauouoam puoutdHux Hayk, 00yeHm Kageopu KOHCmMumyyiuno2o npasa Yxpainu

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocrasa Myopoeo

I[OKTpI/IHa «C(l)CKTI/IBHOF O KOHTPOJIO» € OI[HiEIO 3 KIIFOYOBHX 3aca/l Mi)KH&pOIIHOI‘O
I‘YMaHiTapHOF O IIpaBa Ta 3aXHUCTY IIpaB JIOAWHH Ha OKYIIOBAHHX TCpI/ITOpi}IX. HH

JTOKTPWHA BH3HAE, IO JEp’KaBa-OKYIIaHT HECE BIAMOBIMAIBHICTh 3a 3a0€3MCUCHHS
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3aXMCTy MpaB JIIOJAUHU HA TEPUTOPIi, IKy BOHA OKYITyBaja, HE3aJeXHO BiJ TOTO, M
BOHA Ma€ (haKTUYHUI KOHTPOIb HAJI IIE€I0 TEPUTOPIEIO.

BianoBinHO 70 MOKTPUHU «E(PEKTUBHOTO KOHTPOIIO», JIepKaBa-OKYIMaHT Mae
3a0e3nevyyBaTu JOCTYM JI0 MPABOCYs, MEIUYHOI JOMOMOTH Ta COIIAIbHUX MOCITYT
Ha OKYIIOBaHUX TepuUTOpisixX. BoHa Takox Mae 3a0e3nedyBaTu cBOOOAY cCllOBa Ta
cBOOOy 300piB Ta acolfiaiiif, a TaKoXX 3aXHMCT BiJ] HACHUJIbCTBA Ta IMPUMYCOBHUX
MEePEMILIEHB.

Ha mingcraBi ['aa3pkoi KOHBeHIi Ta 1i MIATOTOBYMX MarepiajiB, HayKOBOi
JTEpaTypH, BICPKOBUX HaBYAJIbHUX MOCIOHMKIB Ta pIIIEHb MIXHAPOJHUX CYAIB,
Mixnaponuuii Komiter UepBoHoro Xpecta BHOKPEMHUB HACTYIIHI TPU €JIEMEHTH
Tecty «edextuBHOro KoHTposito» (auri. effective control test): 1) 30poiiHi cumu
nepkaBu (Pi3MYHO MPUCYTHI HA 1HO3EMHINA TEPHUTOPii O3 3roau MICIEBOI Aep KaBHOI
Brnaau (auri. local government), sika nisyia miJg 4ac BTOPTrHEHHs (arpecii); 2)
Jiep>KaBHA BiaJa, 110 JisJia IMiJl Yac BTOPrHEHHs, Oyna abo Moryia OyTH, iICTOTHO 4H
MOBHICTIO, TMO030aBJIeHa CIPOMOXKHOCTI 3IMCHIOBATH CBOi MOBHOBAXCHHS dYepes
MPUCYTHICTh 1HO3EMHHUX CWJI 0e3 11 3roju; 3) 1HO3eMHI CHJIM MalOTh MOXIJIUBICTb
3M1MCHIOBATH BJAAy 3aMICTh MICLEBOI JAEp>KaBHOI BIAJu Ha BIAMOBIAHINA TepUTOPIi
(abo 1i yacTuHax). VY34TI pa3oM, M1 €JIEMEHTH KYMYJSTUBHO BIJIOOpa)xaroTh
HaIPY>KEHICTh 1HTEPECIB MIK MICIEBOIO JIEP)KaBHOK BIAJ0I0, OKYIAIIHHOO
JePKABOIO Ta MICIICBUM HACEJICHHSAM, IO € HE3MIHHOIO XapaKTePUCTHKOIO CTaHY
BilickkoBoOi okymariii [1, C. 475].

[IpuHiUnU JOKTPUHH «E(PEKTUBHOTO KOHTPOJIIO» OyJIM 3aCTOCOBAaHI B psiji
pimieHs €BponeicbKkoro cyay 3 npas joauHu (nani — €CILI) Ta iioro nonepegHuKIB.
[IpuHnunu NOKTPUHU «e(EKTUBHOTO KOHTPOJIIO» OYJIM 3aCTOCOBaHI B PIIICHHSX
€CIUJIL. Hanpuknan, y cBOoeMy pillleHHI y crnpaBl «Ykpaina ta Hinepnanau npotu
pocii» (3asBu NeNe 8019/16, 43804/14 ta 28525/20) Benuka I1anata €CI1JI Bu3Hana
3asBU 4acTKoBO mnpuiHATHUMH (25.01.2023 p). 3rogom Benuka Ilamara BuHece
pimieHHss 1o cyTi cnpaBu: «<...> CyJI BCTaHOBUB MPHUCYTHICTb POCIMCBKUX
CenapaTucCTIiB Ta POCIUCHKUX BIMCHK Ha Teputopii cxoxy Ykpainu 3 2014 poky. Cya

TaKO0X BU3HAB, 110 11 TepUTOpii mepedyBasv MiJ] FOPUCIUKIIEIO pOoCiiichkoi (eneparrii.
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i dakTh € BaXXIUBUMHU JJI1 KOHTEKCTY CIPAaBU 1 MOXYTh MaTH BIUIMB Ha PO3TJIS
CKapr, MOB'A3aHUX 3 TMOPYIICHHSAMH TIpaB JIOAWHU Yy 3a3HAYEHOMY pErioHi Ta
BHACHIOK KOH(DIIKTY. Bupok cyay Moxe BKIOYATH PEKOMEHJAIi II0JI0
BIILIKOJYBaHHS, PECTUTYIIl Ta 3aCTOCYBaHHSA 3axOMdIB [JIsl 3a0€3[E€YeHHs IMpaB
JIOAVHY Ha 1uX TepuTopisx. Cya BU3HAB HasBHICTh JOCTATHIX JOKa3iB, IO JeprKaBa-
BIJINOBI1JIay MaJjia 3HAYHUN BIUIMB HA BOEHHY CTPATETII0 CEMapaTUCTIB Ta HaJlaBaja iMm
30poro, BiChKOBE OOJIaqHaHHS Ta iHITY MATPUMKY. Cya TakoX BU3HAB, IO 111 Jii
JepKaBu NOPYILIYIOTh cTaTTi KOHBEHIIT PO 3aXHUCT MIPAB JIFOJUHN.

«le pimenHs crano aOCONIOTHOIO, OE3MEepPedHOI0 IMEepeMOror YKpaiHu Ha
IOpuaAnIHOMY (GPOHTI, 00 IOPUAMYHO JOBEIEHO, MO BiliHA pd 3 YKpaiHOIO TpHBae
BXKe Maixke neB’aTh pokiB. €CIIJI ctaB mepmmM MiXHAPOJHUM CYJIOM, SIKUWA Ha
MIJCTaBl JOKa31B, MOJAaHUX Y KPaiHOIO, IOPUAUYHO JOBIB OKYHALII0 POCIEID YaCTUHU
Honbacy 3 2014 poky», — moBijomMuIIa 3acTynHuils MiHicTpa rocTulli Ykpainu [puna
Mynpa [2].

3a JOKTPUHOIO «E(EKTUBHOTO KOHTPOJIIO» JEp)KaBa-OKYNMaHT HE MOXKe
3arepedyBaTH CBOiX 3000B’513aHb y 3B 53Ky 3 TUM, 1110 BOHA HE MA€ MOBHOT KOHTPOJIO
HajJ Teputopiero. [l 3a0e3meueHHS 3aXMCTy TpaB JIIOJAWHA HAa OKYIIOBAaHUX
TEPUTOPISIX, JIepP’KaBa-OKYMAaHT TOBMHHA 31MCHIOBATH €(DEKTHUBHUI KOHTPOIb HaA
LIUMHU TEPUTOPISIMH, KUK BKJIHOYAE€ MOXIIMBICTH 3[1MCHIOBATU NMPABOBUI PEXUM Ta
TisATH 171 3a0€3MeUeHHS TIpaB 1 CBOOOT JIFOICH, 1110 IepeOyBarOTh Ha IUX TEPUTOPISX.

OnvH 3 HaMBaKJIMBIIMX aCHEKTIB L€l JOKTPUHU MOJSATae B TOMY, 110 JepKaBa-
OKYIIaHT HE€ MO)XE€ BHUKOPHUCTOBYBATHU CBOIO BJIaJy Ha OKYIIOBaHIM TepuTOpii, 1100
MOpYIIyBaTH MpaBa Ta cBOOOAM rpoMaasiH. 30KpeMa, JepKaBa-OKyaHT He Mae MpaBa
BUKOPHCTOBYBATHU CBOIO By, 100 3MIHIOBATH KYJIBTYPHI, MOBHI1, PEJIriiiHI Ta 1HIII
XapaKTePUCTHKN HACEJCHHS OKYIIOBAaHOI TepuTOpli, Ta MOBHMHHA 3abe3meuyBaTH
MO>KJIUBICTB JJIsl TPOMA/JISIH BIJIbHO BUPAXXaTH CBOT MOIJISAIU Ta IEPEKOHAHHS.

3axucT TpaB JIIOAMHM Ha OKYIOBAaHUX TEPUTOPIAX TaKoX mepeadayae
3a0e3MeyeHHs BUTBHOTO JOCTYIy MIKHAPOJHUX T'yMaHITApHUX OpraHizailiil Ta Micii

npaB JIOAMHU Ha TEPUTOpil0, M0 mnepeldyBae mia okynamiero. lle mgo3Bose
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3a0e3MneynTy €(PEKTUBHUN MOHITOPUHI CUTyalli 3 IMpaBaMH JIIOJAWHU Ta IMIBUAKO
pearyBaTH Ha MOPYIICHHS.

Peanizaniss AOKTpUHM «e(EKTUBHOIO KOHTPOJIIO» Ha OKYIOBAHUX TEPUTOPIAX
CTajla OJHIEIO 3 aKTyallbHUX IIpo0sieM B cydacHOMY cBiTi. Ll moxTpuna mepenbagae,
110 JepXKaBa, siIka KOHTPOJIIOE TEPUTOPII0, Ma€ TIO3UTUBHUM 000B 30K 3a0e3meuyBaTH
3aXMCT MpaB Ta CBOOOJ JIIOJAMHM Ha I TEpUTOpii W HECTH BIANOBIAAIBHICTH 3a
MIDKHApOJIHUMH aKTaMHU.

CnHCcoOK BUKOPHUCTAHUX JKepeJI:

1. Xpucroa I'. Ilo3utuBHI 3000B’si3aHHS JepKaBU y cdepi MpaB JIOAUHU:
cydacHI BUKIMKH: MoHOoTrpadis. Xapkis : [Ipaso, 2018. 680 c.

2. Ipuna Mynpa: pocis 3nailicHioBaga e€(QEKTUBHUNM KOHTPOJIb THUMYACOBO
oxymnoBanoro [lon6acy 3 tpaBus 2014-ro poky — npomixkue pimenns €CILUI. URL :
https://minjust.gov.ua/news/ministry/irina-mudra-rosiya-zdiysnyuvala-efektivniy-
kontrol-timchasovo-okupovanogo-donbasu-z-travnya-2014-go-roku-promijne-

rishennya-espl

HAIIOHAJIBHA BE3IMEKA KPI3b IPU3MY KOHCTUTYIIHHUX
OBOB’A3KIB: IIJIAX 10 3AXUCTY YU ®OPMA YHUKHEHHA
BIAINOBIZAJIBHOCTI?

Kosocos 1.B.
odoxmop npasa eabinimosanuii (Pecnyonixa Ilonvwa), doxkmop ¢hinocoii 3 npasa
(Ykpaina), peyenzenm nayxoeozo ¢paxoeozo uoanms
“International Journal of Law and Society”,

Science Publishing Group Inc.

Koucturyniitnuii mpunuc 1moao O000B’S3Ky 3axHCTy baTbKIBIIMHM € THM
npaBoBUM (yHIaMEHTOM, skl (akTuyHO 3abe3nedyye HallloOHAIbHY Oe3MeKy,
3alpoBA/KYIOUd HOpPMH, TPHUIUCH, NIpaBa, OOOB’SI3KM Ta CyO’ €KTIB, IO HHUMHU

HAJUIEHI, CTBOPIOIOYM  TaKUM  UYMHOM  creuudiuyai  myOmiuHO-0e3meKoBi
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MIPaBOBITHOCHHH.

BignoBigHo 1o cr. 65 OcHOBHOro 3akoHy 3axUCT BiTuW3HU, HE3aJEXKHOCTI Ta
TEPUTOPIATBLHOT IUIICHOCTI YKpaiHW, IIaHyBaHHS 1i JEp>KaBHUX CHMBOJIB €
000B’s13K0M rpomajsiH Ykpainu [1].

[Ipote, 3 mMOYAaTKOM MOBHOMACIITA0OHOTO BTOPTHEHHS OOXKEBLIBHOI JEp>KaBU Ha
Teputopito  YkpaiHu, OyJo 1ICTOTHO 3MiHEHO CcT. 616 KpuminaabHOrO
MpoIeCyalbHOTO KoJiekcy. BinmoBimHo 10 uyactuHu | 3ragaHoi cTaTTi y pasi
BBEJICHHSI B YKpaiHi a00 OKpeMHX ii MICHIEBOCTAX BOEHHOTO CTaHy, 3/1ACHEHHS
3ax0/liB 13 3a0e3MeUeHHs] HAIllOHAIBHOI Oe3MeKH 1 000pPOHH, BIJICIYl 1 CTPUMYBAHHS
30poiinoi arpecii Pocilicekoi @enepariii Ta/abo 1HIIUX JepkaB MPOTH YKpaiHH
I1JI03pIOBaHMi, OOBMHYBAaY€HHUM, SIKMM IIiJ] 9ac JOCYJOBOIO PpO3CHIiayBaHHsS abo
CYJIOBOTO pO3IJISAY TPHUMAEThCS il BapTOK, KPIM THUX, SKI I1JI03PIOIOTHCA Y
BUMHEHHI 3JIOYMHIB MTPOTH OCHOB HAIllOHAIBHOI Oe3MeKn Y KpaiHu, a TAKOXK 3JI0UHHIB,
nependaueHux crarramu 115, 146-147, 152-156, 186, 187, 189, 255, 25571, 257,
258-262, 305-321, 330, 335-337, 401-414, 426-433, 436, 437-442 KpumiHaabHOTO
KOJIeKCy YKpaiHM, Ma€ MpaBO 3BEPHYTHUCS JO MPOKypopa 3 KIOMOTAaHHSM IPO
CKAaCyBaHHsI IIbOTO 3aM001XKHOIO 3aXOAy ISl MPOXOJKEHHS BIMCHKOBOI CIYKOHW 3a
MPU30BOM II1]1 yac MoO1II3ali, Ha ocobnuBHii nepiof [2]. OTxe, 3 MOMEHTY MOYaTKy
BiMHM 3axuCT BiTun3Hu nemnio TpaHcoppmyBaBcs Bijl 000B 3Ky /10 IpaBa.

Busuaroun npobiemaruky 3actocyBanHs 3raganoi cratti KIIK, Anenin FO.I1. ta
1H. AU BUCHOBKY, 110 y KITK Ykpainu ciijg nepeadauyuTu MexaHi3M OCKap>KeHHS
IIOCTAHOBH TPOKYypopa Ipo BIAMOBY y 3aJI0BOJIEHHI KjomoTaHHs mo cr. 616 KIIK
VYxpainu; ne moxumBo 3pooutu y cT. 303 KIIK VYkpainu, ockigpku came Tam
nepenbaueHui mepenmik. BiamoiniHo, Mae OyTH yTOYHEHA HOPMa CTOCOBHO
KOHTPOJIIO TPOKypopa 3a BUKOHAHHSAM yXBaJM CHIAY40ro cyani abo cyay mpo
CKAaCyBaHHs 3aloOKHOTO 3axoJly y BHUIVISIAI TPUMaHHS TiJ BapTow IS
MIPOXO/KEHHS BIMICHKOBOI CIy»KOH 3a MPU30BOM i yac MoOimi3arlii, Ha
ocobnuBuii iepion [3, c. 238]. Bueni, uupo Bipyroun y 100pOUECHICTh YKPAiHCHKOTO
HapoJly, pO3IJIAiaiu MpodiieMy 3 MO3UIlIN 3a0e3reueHHs MpaB OOBUHYBAYCHOTO Ta

JOCSITHEHHSI  CIIPAaBEIJIMBOrO OajlaHcy MK OOOB’S3KOM HECTH KPUMIHAJIbHY
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BI/IMOBIAIBHICTh Ta CIIOKYTYBaTH CBOIO ITPOBUHY KPOB’1O.

Onnak, cyfoBa MpakTUKa IMOKa3ye, 10 MEXaHi3M, YCTaHOBJICHUH y cTaTTi 616
KIIK y nmoennanni 3 npunucamu ctarti 65 Koncturyuii Ykpainu ctaB mpekpacHOo
CHUILIOPKOKO» Uil  OOBMHYBAYE€HHUX Yy  KOPYNUIMHMX  KPUMIHAJIbHUX
MPaBOMOPYIICHHSX, $Ki, SIK MU YK€ 3BEpTalid yBary, € IIKIAHUKaMU JEp>KaBH,
pyWHIBHUKAMU 11 aBTOpUTETY, €(DEKTUBHOCTI 1i MEXaHi3MiB, €(EKTUBHOCTI MpaBa B
OYax CyCHUIbCTBA.

Haii0inpi1 HaoO4YHMI MpUKIAL — CHOpaBa KOJHUIIHBOI TOJIOBH XapKiBCHKOTO
OKPYXXHOTO aaMiHicTpaTuBHOro cyay Onbru Ilanuenko, sika y nmoaiOHuid crioci® He
MPOCTO 3yNUHUJIA aneliAliiiHe MPOBa/HKEHHS MO ii K BIACHIN anessiiHIA cKap3i,
a TEepelIKO/JKae 3IIMCHEHHIO MPaBOCYNJs, YXWISE€TbCA Bl  KPUMIHAJIbHOI
BIJINOBIJIAJILHOCTI 32 CIIyKOOBHH (KOPYHI[IHHUI) 3710YMH, B IKOMY OOBHHYBAUy€EThCSI.

B cBiTii TpaBHeBux mnojii y BepxoBHomy Cyi BOa4aeThCcsi HEMPUUHATHUM, abu
NO/I0HOI0 CXEMOIO y pa3l BUHECEHEHHS OOBHHYBAJbHOTO BHUPOKY CKOPHCTaBCA
BceBonong KuszeB. bo y Takomy BHMAIKy Bipa y TOPKECTBO CIPaBEIMBOCTI
y CYCIIUIBCTBI Ta €(DEKTUBHICTD MpaBa B 1IJIOMY Oyjie 3pyHHOBaHa.

AGcomoTHO 04eBHAHO, 1m0 Hi [lanuenko, Hi KHSA3€B He MioyTh Ha «HYIb», HE
CTaHyTh BiJJaBaTH CBOI XUTTS 3a YKpaiHy, a OyQyTb BIACH)KYBaTHCh y THIJIOBHUX
YacTUHAX, TUXEHbKO NocMitorouuch Haja aerektuBamu JIbP 1 mpoxypopamu CAIL
I{e craHOBHUIIE € HEMPUITYCTUMHUM.

[IpaBoBa mpupoJa  KOHCTUTYLUIHHOTO  OOOB’SI3Ky  3axumiatd  Bitumsny
3 MO3HUIIII MPaBOBOi aKCIOJIOTII — 1€ J1H0oBa peasizallisi BHYTPIIIHbOTO MEPEKOHAHHS
oco0w, 110 MOTHBOBaHA MOYYTTAMH JIFOOOBI IO PiTHOI 3e€MIIi, MATPIOTU3MY, HIUPUM
OaKaHHSIM 3aXHUCTUTU JIOMIBKY, PIIHUX Ta OJM3bKUX, a HE 3aXUCTUTUCH BIiJ
KPUMIHAJIBHOTO MEPECHIIyBaHHs, BIICHIITUCh «II1J IIYMOK» 3a T€ HISHHSA, SIKE L0
camy piJHY 3€MIII0 NAIUIIOKUIO, 30€3uellyBajio, pyHHYBajlO MEXaHI3MU JI€p>KaBH,
0COOJIMBO 32 YMOBH KOJM OOBHHYBAa4€HHH — CYJJs, BUCOKOMOCAJOBEIb UM 1HIIA
ciryx00Ba 0co0a, MOKJIMKaHa 3aXUINATH MPUHLUIIM 3aKOHHOCTI Ta CIpPaBEJIMBOCTI
y CYCH1JIBbCTBI.

Takum 4YMHOM, JJIs1 HAC OYEBMJIHI ABl MO3MULIi, sIKI MU IPOMOHYEMO B SIKOCT1 3MIH
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70 YMnHHOTO 3aKkoHonaBcTBa Ykpainu: 1) go KIIK Vkpainu — vyactuny 1 crarti 616
gonoBHUTH michst 1udp «353-357» uudpamu  «364-370» (ToOTO cCTATTAMW,
o0 mnependavyaroTh KPUMIHAIBHY BIAMOBIAAIBHICTh 32 BUYMHEHHS KOPYMIIIHUX
KpUMiHAIbHUX mpaBonopyuieHb [4]); 2) crartio 39 3akony VYkpainu «IIpo
BIMCHKOBUI OOOB’A30K 1 BIMCHKOBY CIIy*O0y» JOMOBHUTH YaCTUHOIO YETBEPTOIO
TaKoOTO 3MICTY: «OCOOHM, SKHM CKacoBaHO 3amoODKHHMH 3axii y 3B’SI3Ky 3
MIPOXO/KEHHSM BilichKOBOI ciyk0u (cT. 616 KIIK Ykpainn) y ocobmuBmii mepion
a00 B YyMOBax BOEHHOI'O CTaHy IPOXOJATH ii BUHATKOBO y CTPOMOBUX YACTHHAX, B
yMOBax 0e3mocepeHhOro 00MOBOTO 3ITKHEHHS 3 BOPOIOM HE3aJIEKHO BiJl CTYNEHIO
iX MpUAATHOCTI MO BIHCHKOBOI CIy)KOM Ta HASBHOCTI YW BIJICYTHOCTI BiJITOBiTHOT
BIMICHKOBO-00JI1KOBO1 CIEI1a]TbHOCTI.

Came Takwii MexaHI3M, Ha Halle TICPEKOHAHHS, CIPHUSATAME YTBEPKECHHIO
KOHCTUTYIIIHHOTO OOOB’SI3KYy MO 3aXHUCTy BITYM3HM SIK TO3WUTUBHOI I[IHHOCTI, a HE
CHPUSTIMBOTO TPIOKY JUIsl YHUKHEHHS! KPUMIHAJIBLHOTO MOKapaHHs, a 3alpONOHOBAaHI
OOMEXEHHsI Ta CYBOPOCTI BIANOBIAATUMYTh KapHIM (QYHKIII, COPUATUMYTH
CIIOKYTYBaHHIO TPOBUHU KpPOB’I0, a HE TMPOTUPAHHIO y TWIy [ITaHIB
00BHHYBa4Y€HUMH-KOPYMII[IOHEPAMH 32 PaXyHOK IUIATHUKIB MTOAATKIB.
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PO THOOPMAIINHY BE3INEKY Y KOHTEKCTI
KOHCTUTYUIHHUX HIHHOCTEHX

Kocrenbka T.A.
K.10.H., CM.HAYK.CNi8p., OOYeHm, Cmapuiuil HayKoguil cnigpooimuux
BI00ITY KOHCMUMYYIIHO20 NPABa i Micye8oco camospsadysanus Incmumymy

oeparcasu i npasa im.B.M.Kopeyvroco HAH Ykpainu

KoHncrutytis Ykpainu 3akpinwia ity HU3KY GyHIaMEHTaIbHUX I[IHHOCTEH, K
OCHOBOTIOJIOKHUX 1/1e, Onar, 3acag (yHKI[IOHYBaHHS 1 PO3BUTKY MPABOBITHOCUH Y
HalllOHANBHIN 1HGOpMAaIIiitHIN cdepi, COllaTbHOrO MPU3HAYCHHS JEP:KaBH IIOAO X
rapaHTyBaHHs, BIOPSAKYBaHHSI.  30Kpema, KOHCTUTYIIHHE  3aKpiTUICHHS
3a0e3nedeHHs iHGOpMaIiitHOT Oe3meKn KpaiHu SK  OJHIEI 3 HAWBaKIUBININAX
GbyHKIIIM AepKaBU, CIIPaBU BChOTO YKpaiHChKOro Hapoay (cT.17 OcHoBHOTrO 3aKkoHy),
dbyHIaMEHTAIBHOTO TIpaBa Ha iH(OpMaIlito Ta MiIoro Kona iHpopMariiHux TpaB Ta
CBOOOIM JIOAWMHU 1 TPOMAASHUHA, OKPEMHX TrapaHTiil iX peamizamii, 3acaj
iHpopMariitHOl JISUIBHOCTI, €KOJOT1YHOiI O€3IMeKH TOIO0 CTajo 00’ €IHYHOUUM
YUHHUKOM JIJISl CTAHOBJICHHS 1 PO3BUTKY BITYM3HSHOTO 3aKOHOJIABCTBA B CHCTEMI
iX MpaBOBOTrO peryJtoBaHHS, (POPMyBaHHS BIJMOBITHUX CAMOCTIMHUX MPaBOBUX
IHCTUTYTIB.

Y  CKIaAHMX ~ Cy4YaCHHUX YMOBax JIEpPKaBOTBOPCHHsS Ta IPaBOTBOPCHHS
MOCWIIOETHCS 3HAYYIIICTh 1HPOPMAIIHOI OE3IMeKH SIK KOHCTUTYIIHHOT I[IHHOCTI.

Cnin Haragaty, 1o mwe 3 Jleknapanii npo aep:kaBHUM cyBepeHITeT Big 16 munHs
1990 p., 3aKpilUIOOYM TPUHIUIN 3HOCHMH 3 IHIIUMH Jep’kaBamH, YKpaiHa
MPOTOJIOCKJIAa CBOKO TMOJITUKO-NIPABOBY  MO3HUIII0 B TOMY YHCHI 1 11070

3a0e3neyeHHs] HalllOHAJIBHUX 1HTepeciB y iHdopmMmariiHii chepi. He Bmatouucs 1o
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JIETAIBHOTO aHaNi3y, 3ayBaXKUMO: € BaroMi MiJICTaBU CTBEPKYBATH, IO IPOIIECH
peanizanii KOHCTHUTYUIWHO IIHHOCHOTO CTAHOBJICHHS ii SIK CyBEPEHHOI, HE3aJIEKHOI,
JIEMOKPATUYHOI, COIIaJIbHOI, MPABOBOI JIep>KaBU BU3HAUMUIM 3aBJaHHS, OCHOBHI
HaIpsMU Jep>KaBHOI 1HPOpMaLIHHOI MOMTHKU [1].

Po3pobiniennii 3a ydacTi MDKHApPOJIHUX eKcnepTiB 3akoH Ykpainu «[Ipo ocHoBH
HalloHaIbHOI Oe3neku Ykpainm» Big 21.06.2018 p., Ne 2469-VIII BcTaHoBI/I0E, 1110
JepkaBHA TOMITUKA y cdepax HallloHaIbHOI Oe3reku 1 000pOHMU CHPSIMOBYETHCH,
pa3oM 3 1HIIUMHU ii HampsiMaMH, Ha 3a0€3MEeUCHHS BOEHHOI, 30BHINIHBOIOMITHYHOIL,
JIep>KaBHOI, €KOHOMIYHO1, IHPOPMAITIHHOI, €KOJIOTIYHOT OE3MeKH, OE3MEeKN KPUTHIHOT
iHGpacTpykTypH, KibepOesneku Ykpainu. IuHdopmariiina Oe3nexa € Ba)IJIHUBOIO
CaMOCTIHHOIO ceporo 3a0e3neUeHHs HalllOHAJIbHOT Oe3IeKkn Y KpaiHu.

[ToBHOIO MipOI0 MarOTh Y3rOJKYBaTHCS 13 3aBAaHHAMHU B cdepi iHPopMaliiHOI
Oe3MeKy, MPAKTUKOI 3a0e3leueHHs 30€peKEeHHS JEp)KABHOI TAEMHHUII, 3aXUCTY
1H(DOopMaIIiHO-TeIEKOMYHIKAI[IHOT 1H(pacTpyKTypu Ta 1H(OpMAIIHHUX pecypciB
B1J KkiOepaTak i 1HIIMX 3arpo3 B 1H(OpMAaIIHHOMY MPOCTOPI HOPMATUBHO-IPABOBA
0a3a y cdepi peryiroBaHHs pPO3BUTKY 1H(OOPMAIIHHOTO CyCHUIbCTBA 1 3aXOAH 100
dbopMyBaHHS AepKaBHOI 1HOOPMALIIITHOT TOTITHKY [2].

KonnentyansHo  3abesmedenHs  iHdopmamiitHoi  Oe3mexku  YkpaiHu €
BU3HAYAJIBHUM HAMPSMOM JEP’KaBHOI MOJITHKHU, BIJ SKOTO 3aJIeKaTUME 1CHYBaHHS
JIep>KaBH, 11 HalllOHaJIbHA Oe3TeKa, COIiaTbHO-eKOHOMIYHAN PO3BUTOK Ta BiATOBITHE
MICII€ Y CBITOBOMY CITIBTOBapUCTBi. OCHOBHOIO METOIO JIEPKaBHOT MOJIITUKH Y cepi
3a0e3neueHHs 1H(opmaliiHoi Oe3neku YKpaiHM € YNpaBliHHS pPEATbHUMH Ta
MOTEHUIMHUMHU 3arpo3aMy 3 METOK CTBOPECHHS HEOOXITHUX YMOB IJisl 3aJJ0BOJICHHS
1H(OopMaIIHHUX TOTPEO JIOAUHU Ta TPOMASTHUHA, a TAKOXK pealti3allli HalllOHAIbHUX
iHTepeciB [3].

[ndopmariiitna 6e3neka sk HEHOMEH € IOCUTh CKJIAJIHOIO, IMHAMIYHOIO, IUJIICHOIO
COINAJIBLHOI0 CHCTEMOIO, KOMIIOHCHTAMM SIKOI € IMACHUCTEMH O€3NIeKH OCOOMCTOCTI,
Jep’KaBu 1 CyCHiIbCTBA. BiamoBimHa cucTemMHICTH Oyia 3akiajeHa 3aKOHOM
VYkpainu «I[Ipo ocHOBHI 3acagu po3BUTKY 1H(MOPMAIIHHOTO CycIbCTBA B YKpaiHi Ha

2007-2015 pokm» Bim 9.01.2007 p. 2007, Ne 537-V, skuii BU3HAUMB 1HPOpMAIITHY
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0e3MeKy SK CTaH 3aXUIIEHOCTI KUTTEBO BXKJIMBUX 1HTEPECIB JIFOJUHH, CYCIIILCTBA
1 JepkaBd, TpPH SKOMY 3alo0Ira€ThbCsi HAHECEHHSI INIKOAM 4Yepe3: HEMOBHOTY,
HEBUYACHICTh Ta HEBIPOTIIHICTH 1H(OpMAIli, 110 BUKOPUCTOBYETHCS; HETATUBHUM
iHpOpMalliiHUK BIUIMB, HETaTHBHI HACTIAKKA 3aCTOCYyBaHHS 1H(pOpMAaIiHHUX
TEXHOJIOT1M; HECAHKI[IOHOBAaHE PO3MOBCIO/KEHHS, BUKOPUCTAHHS 1 MOPYLICHHS
IUTICHOCT], KOH(iAeHIIHHOCTI Ta moctynHocTi 1H(opmarii ( p.JII, m.10 3akony).
Came  Taka «TpPHOXCKJIAIOBa»  B3aEMO3AJIECKHICTb, CHUCTEMHA 1H(pOpMaIiiHO-
KOMYHIKaTHBHA iX €JIHICTh CKJIQJIa€ [IHHICHY BU3HAYEHICTh, MOKIMKAHY 3M1MCHUTH
3aXHCT JKUTTEBO BAXKIMBUX IHTEPECIB JIOJIUHU, CYCIIUIBCTBA 1 JIEPKaBU.

Crpareris indopmaiiifHOT 6e3neKy, 3aTBepKeHa YKazoMm Ykpainu [Ipesunenta
VYkpainu Big 28 rpyaus 2021 p., BigoOpakae OKpecleHUW Mmiaxin nepeadayae,
30KpemMa, KOMILUIEKCHY B3aeMoOJil0 Ha ocHOBlI KoHctutyiii YKpaiHu, 3aKOHIB
VYkpainu, Crparerii HamioHanbHOi Oe3neku Ykpainu, Crparerii kiOepOe3neku
VYkpainu, a Takok MDKHAPOJHHUX JIOTOBOPIB, 3rojia Ha 00OOB’SI3KOBICTh SKUX HajaHa
Bepxosnoto Panoro Ykpainu [4].

[Ile onuvH 13 BHINEHA3BAaHWX BAXKIWBHUM  CTpATETIYHUN JOKYMEHT BH3HA4ae
iHpopMalliiHy Oe3meKy SK CTaH 3axUIICHOCTI JEepP)KaBHOTO CYBEpPEHITETY,
TEPUTOPIATBHOI IITICHOCTI, JEMOKPAaTUYHOIO KOHCTUTYI[IHHOIO Jaay, 1HIIHX
KUTTEBO BAKJIMBUX 1HTEPECIB JIIOAUHU, CYCIUILCTBA 1 JEPKaBH, 32 SIKOTO HAJICKHUM
YUHOM 3a0e3MeUyl0ThCsl KOHCTHUTYIIIMHI TpaBa 1 cBOOOIW JIOAWHHM Ha 30MpaHHS,
30epiraHHsi, BUKOPUCTAHHS Ta MOIIMPEHHs 1H(OpMaIli, J0CTyn J0 JOCTOBIPHOI Ta
00’exTUBHOI 1H(pOpMaIlii, iICHye e(heKTUBHA CUCTEMA 3aXUCTy 1 MPOTHUIIT HAHECEHHIO
IIKOJIM 4Yepe3 TMOIIMPEHHS HEraTMBHUX 1H(OpMAaIIHUX BIUIMBIB, Yy TOMY YHCII
CKOOPAMHOBAHE MOIIKMPEHHS HEIOCTOBIPHOI 1HPOpMaIii, 1eCTPYKTUBHOI MTPOTNaraHiy,
IHIMX  1HQOpMaUIMHUX  ONepalii,  HECAHKLIIOHOBAaHE  PO3MOBCIOKCHHS,
BUKOPUCTAHHA W TOPYIICHHS IUIICHOCTI 1H(MopMaIii 3 OOMEXKEHHM JOCTYIIOM.
HaszBano Takox aKTyallbHI BHUKJIMKM Ta 3arpo3d B iHopMariiHii cdepi,
CTpaTeriyHi LIl Ta 3aBJaHHs, CIPSAMOBaHI Ha MPOTUIII0 TAKUM 3arpo3am, 3aXHCT

mpaBa Ha iHGOpMAIIil0, 3aXUCT NEPCOHATBHUX JIAaHUX TOIIO [S].
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HuHi KOMIUJIEKCHUI MIKTally3eBUM 1HCTUTYT 1H(popmariiiHoi Oe3nexu
pa3oM 13 KOHCTUTYUIMHMMH HOpPMamH, HOpPMamu BIJIOBIJHUX  MIKHapOJHO-
MPaBOBUX AaKTIB CKJIAJAIOTh TOJOKEHHS HU3KU 3aKOHOJIABUMX akKTiB (0 BXKe
Ha3BaHUX CJiJ JAOJATH BIAMNOBIIHI MOJIOKEHHS, 30KpeMa, 3akoHIB YkpaiHu: «IIpo
iHpopmartito», «IIpo moctyn no myOmiyHOi iHMOpMaIli», YHUHHOTO 3aKOHOJABCTBA
PO JIEepPKaBHY TAEMHULIIO, TIPO 3aXUCT MEPCOHATBHUX JaHMX, PO OCHOBHI 3acau
3a0e3neyeHHs KibepbOe3neku Ykpainu, mpo HamionansHy nporpamy indopmarusariii,
pPO3rally’>K€HOTO0 BITYM3HSIHOTO 3aKOHOJABCTBA Tpo  1HGOpMAII0O 3 OOMEKEHUM
noctynoMm (KoH(iACHINIHY, TaeMHYy, CIY)KOOBYy iH(oOpMaIlif0), a TaKOX HOPMH
YUCICHHUX  MIA3aKOHHUX  HOPMATUBHO-IPABOBUX  AKTIB (CHELIAJIbHUX AaKTIB
[Ipesunenta Ykpainu, Ypsgy Ykpainu, pimieHb Panu HaiioHanabHOT Oe3nexu i
000opoHH YKpaiHu, IHIIMX CHELialbHOYIMOBHOBaXXEHUX CyO’€KTIB y BKa3aHii cdepi,
CTpaTeTIYHUX JEKJIAPATUBHUX JOKYMEHTIB: JIOKTPUH, KOHIEIIIINA, CTpaTerii, sK B
iH(dopMaIiiiHIA, Tak 1 BOEHHIN, €KOJOTIYHIMA, HAyKOBO-TEXHOJIOTIHYHIN Ta 1HIIUX
cdepax, TOIIO.

Peanii moBHOMacIITaOHOrO BTOPTHEHHS JepKaBU-arpecopa Ha TEPUTOPIIO HAIIO1
Jep>KaBu, BBEJCHHS MPABOBOTO PEKMMY BOEHHOTO CTaHy CHPHUYMHIOIOTH HOBI JIS
iHpopMaIiiHOT Oe3MeKkH 1 HAIllOHANBHOI Oe3NeKkr YKpaiHu B IIOMY BHUKIWKH U
3aBJlaHHs, NOTPEOYIOTh KOMIUJIEKCHUX, CHCTEMHHUX il MO0 iX peani3alli, a TaKoxX
3YMOBJIIOIOTh HEOOX1HICTh MOBHOACTIEKTHOTO BUBYEHHS iX JHUHAMIKM Yy CKJIAIHUX
Ta EKCTpeMaJbHUX yMoBaX. IlpakTMuHO, 1€ CTOCyeTbCs BCI€I  CUCTEMH
KOHCTUTYIIIWHUX I[IHHOCTEH.

Ha chorogni peaibHUMHU 3arpo3aMy HalllOHAJLHUM 1HTEpEcaM Ta HalllOHAIbHIN
oesrenti  Ykpainu B iH(MopmaiiiHiid cdepl Ha3UBaIOTh, 30KpeMa, MPOBEICHHS
creniaibHuX iH(opMalIiHUX —omeparlii, CIIPSIMOBAHUX Ha TUBEPCIIO
000POHO3/ITATHOCTI; IeMopai3aliio 0co00BOro ckiagay 30poiiHUX cuil YKpaiHu Ta
IHIIMX BIMCHKOBUX (POPMYBaHb; MPOBOKYBAHHS EKCTPEMICTCHKUX MPOSBIB, MaHIYHI
HACTpOi; 3aroCTpPEeHHs Ta JIeCTa0UII3alil0 CYCHUIbHO-MOJITUYHOI Ta COLIAJIBHO-
€KOHOMIYHO1 CUTYyallil; pO3MaTIOBaHHS MIKETHIYHMX Ta MDKKOH(pECIHHUX

KOH(IIKTIB B YKpaiHi; HEAOCTaTHIM  PO3BUTOK  HaIllOHAJIBHOI 1H(pOpMAIiHOT
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1HOPACTPYKTYpH, 110 OOMEXKY€E TMEpPCHEeKTHUBU YKpaiHu €(GEeKTHUBHO MPOTUCTOSTH
iHpopMalliiHIA arpecii Ta MJISTH aKTUBHO B iHopMaIiiHii cdepi ams peamizarii
HalllOHAJIBHUX I1HTEPECIB HaIIOl JAep>KaBU;, HEJAOCTAaTHIM pIBEHb MEIIaKyJIbTypH
CYCIIIIbCTBA; @ TaKOX HEePEKTUBHICTh JACpKaBHOI 1HPOPMAIIHOI MONITUKH,
HEJIOCKOHAJIICTh 3aKOHOJIAaBCTBA II0JI0 PETYJIIOBAHHS CYCHUIBHUX BIJIHOCUH B
iHdopmaritHid cdepi [6].

OCKUTBKH OITBIIICTh aKTIB 3 ICHYIOYOTO IPAaBOBOTO MAacHBY pO3poO0JIcHI Ta
3aTBEPJIKEHI MEPEBAXKHO MPHU BIAHOCHO CTAOUIBHIN 111 YKpaiHU 30BHINIHBO— Ta
BHYTPIIIHBOMIONITUYHIN CHUTYyallli, HHUHIIIHI peajii BHUMAaramTh MOIIYKY HOBUX
3ac00iB Iep>KaBHOTO yMpaBIiHHA 1HPOpMaIliitHOi chepu.

daxiBIl OOrpyHTOBYIOThH, IO TpaBOBE 3a0e3neueHHd (DYHKIIIOHYBAHHS i€l
chepu, pa3oM i3 MO3UTUBHUMH JOCSTHEHHSMH, XapaKTEPHU3YEThCS  BIACYTHICTIO
CUCTEMHOTI'0 1 KOMIUIEKCHOTO MIAXOAY 10 HOpMaTUBHO-IIPAaBOBOI'O 3a0€3MEUEHHS, 110
MO3HAYAEThCS HAa MOro JM1€BOCTI B ymoBax TriOpuaHoi BidiHU. ['onmoBHE, 1m0 HE
3a0e3meuyeThCsl HacaMIIepe ] peasizaris IMIHHICHUX TOJI0KeHb cTaTtTi 17 OCHOBHOTO
3akoHy mpo iH(opMaliiiHy Oe3neKy sK HaWBaXIHUBIINTY  (QYHKIIIO JEp>KaBH.
[ToxiObHe cmig 3ayBaXUTH 1 MO0 TOBHOIIIHHOTO 3a0€3MEYCHHS KOHCTUTYIIHHUX
mpaB 1 cBOOO JIFOAMHU 1 TPOMAASHUHA 1 HE TUIBKH 1HQOpPMAIIHUX, TapaHTii SKUX
BU3HAYAIOTh 3MICT 1 CIPSMOBAHICTh AISUTBHOCTI JEpPXaBU, fKa BIJAIMOBIJAE TEpe
JIFOIMHOIO 32 CBOIO IISIbHICTD.

CydacHe TmMepeBaXHO TIJ3aKOHHE PEryJIOBaHHS  HarajllbHUX MpoOJemM
XapaKTepU3y€eThCs, 10 BChbOT0, (PparMEHTapHICTIO, HEJOCTATHBOIO Y3TOIKEHICTIO MTPU
ICHyIOUMX BaJaX KOHLENTYyalbHOI HEBU3HAYEHOCTI MOHSTIMHO-KaTEropiaJibHOro
amapaty  BUIIE3raJaHuX 1HCTUTYTIB. BoueBuzb, 110 HalioHajdbHE O€3IMEKOBE
3aKOHOJIABCTBO  MOTPeOye MOAAIBIIOTO Y3rOJKEHHS 3 ICHYIOUMMH MIKHApOJHO-
MPaBOBMMHU aKTaMHU 3arajibHOTrO Ta PEeriOHAJILHOTO PIBHIB, IMIUIEMEHTAIIl] ICHYIOUUX
MI>)KHAapOIHO-TIPABOBUX CTAHJAPTIB.
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HPOLEAYPA ITPUMYCOBOI'O BUWIYYEHHS 3EMEJIBHUX
JISIJTHOK 3 MOTHUBIB CYCIHLJIBHOI HEOBXIJTHOCTI B YMOBAX
BOE€HHOI'O KOH®JIIKTY

JlaBpenko A.lL
BUKIAOAUKA KADeOpU NPasooXopoOHHOI OIIbHOCIE Ma NOAIYeiCMUKU
Kpusopizvkuii naguanoro-Haykoeuil incmumym J{oHeybK0o20 HAYIOHATLHO2O

VHIgepcumemy 6HYMpIWHIX CNpas

3rinHo 31 crarrero 41 Konctutyuii YkpaiHum NpUMyCOBE BIIUYXEHHS OO’ €KTIB
rpaBa MPUBATHOI BJIACHOCTI MOK€ OyTH 3aCTOCOBAHE JIMIIE SIK BUHATOK 3 MOTHBIB
CyCIiTbHOI HEOOX1THOCTI, Ha MiACTaBi 1 B MOPSIKY, BCTAHOBJICHUX 3aKOHOM, Ta 3a
YMOBHU TONEPEIHBOrO0 1 TMOBHOIO BIJIIKOAYBaHHS iX BaprocTi. I[Ipumycose
BIIYY’KCHHSI TakuUX OO'€KTIB 3 HACTyITHUM IOBHUM BIJAIIKOIYBaHHSM iX BapTOCTI
JOITYCKA€ETHCS JIMIIE B yMOBaX BOEHHOTO UM HAJI3BUYAtHOTO cTany [1].

Tax, gificno 1 crartsa 1 3akony Ykpainu «[Ipo nepenauy, mpumMycoBe BiUyKEHHS
abo BWJIyYeHHs MaifHa B yMOBaX MPaBOBOTO PEKMUMY BOEHHOTO YW HAJ3BUYANHOTO
CTaHy» BKa3ye, 10 MPUMYCOBE BIJUY>KEHHS O0’€KTIB IpaBa MPUBATHOI BJIACHOCTI
MOe OyTH 3acTOCOBaHE 3 HACTYIHUM TOBHUM BIIIIKOJYBAaHHAM iX BapTOCTI,
30KpeMa B YMOBax BOEHHOIO YW HAJ3BMYAWHOIO CTaHy; MNPHUMYCOBE BIIUY>KECHHS
MaiiHa - 11e 1M030aBJICHHs BJIACHUKA IpaBa BJIACHOCTI Ha 1HIWBIAYyajJbHO BU3HAUYCHE
MaiiHo, 10 nepedyBae y MPUBATHIN a00 KOMyHaJ bHINA BIACHOCTI Ta SIKE MEPEXOAUThH
Y BJIACHICTb JIEPXKABU JIJI1 BAKOPUCTAHHS B YMOBAX IPABOBOI'O PEKUMY BOEHHOTO YU
HAJ3BUYAIIHOIO CTaHy 3a YMOBHM IONEPEJHHOT0 ab0 HACTyIHOTO IOBHOTO
BIIIIKOJYBaHHS MHOro BapTrocTi. B CcBOW depry, MOXJIMBICTH NPUMYCOBOIO
BUJIYyYEHHS MaliHa 3a3HAa4eHMH 3aKOH IIOB’SI3y€ JMIIE 13 JEp’KaBHOK (POpPMOIO
BJacHOCTI (1. 2 yactunu 1 crarti 1) [2].

OnHak, ciij 3BepHYTH yBary, 110 Oulbllie HIX pIK TOMY, a came 9 uepBHs 2022
pOKy, HaOpaB YMHHOCTI 3akoH Ykpainu Big 5 TpaBHs 2022 poky Ne 2247-1X «IIpo

BHECCHHsSI 3MiH 10 JEJKMX 3aKOHOJABYMX AaKTiB YKpaiHW W00 OCOOIMBOCTEH
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pPEryJOBaHHS 3€MENbHUX BIJHOCHMH B YMOBax BOEHHOro crany» [3]. Bkazanum
3aKOHOM, 30KpeMa, OyJI0 BHECEHO 3MiHHM JI0 TOJOXKEHHsS cTarTi 147 3emMenpHOro
KoJiekcy Ykpainu [4], a came J0JaHO YacTHHY 3, sKa MICTUTH BIJCHWJIbHY HOPMY
TaKOTO 3MICTY: «IPUMYCOBE BIJIYYEHHSI 3€MEJIbHUX JUISHOK 3 MOTHUBIB CYCIUIBHOI
HEOOXI1THOCT1 3/IIMCHIOETHCS BIAMOBIIHO 70 3akoHy Ykpainu «IIpo ocHOBHI 3acaau
MPUMYCOBOTO BIUTyYeHHS B YKpaiHi 00’€KkTiB mpasa BiaacHocTi Pociiicbkoi Deaepairii
Ta ii pe3uaeHTIB» (nami - 3akoH) [5].

OcranHiii )xe 3akoH y cTaTrTi | BKasye, 110 MPUMYCOBE BHJIYYCHHS B YKpaiHl
o0'ekTiB mpaBa BiacHocTi Pociiicbkoi Pepepaiii Ta i pe3uJI€HTIB - MPUMYCOBE
BUTy4eHHS 00’€kTiB mpaBa BiacHocTi Pociiicekoi denepamii Ta 00’€KTiB mpaBa
BJIACHOCTI i1 PE3UJICHTIB 3 MOTHBIB CYCIUIbHOT HEOOX1AHOCTI (BKIJIFOUAIOUM BUITAJIKH,
3a SIKUX II€ HACTIMTHO BUMAraeThCsl BINCHKOBOIO HEOOXITHICTIO) Ha KOPUCTH JEP KaBH
VYkpaina Ha mijAcTaBl 1 B MOPSJKY, BCTAHOBJICHUX UM 3akoHOM [5]. 3a3HaueHe
O3HayYae, 10 Hapa3l B YKpaiHi GyHKIIOHYE THCTUTYT IPUMYCOBOTO BUITyUEHHS IpaBa
BracHocTi Pociiicekoi @Dexepariii (y ToMy dYHCIiI TpuUBaTHOI) Ta OO0'€KTiB mpaBa
BJIACHOCTI ii pEe3UACHTIB 3 MOTUBIB CYyCHUIbHOI HEOOXIAHOCTI Ha KOPUCThH JEP>KaBH,
ajie came Moro BU3HAYEHHSI 3aIUIIAETHCS CIIPHUM Ta HEMIOBHUM, OCKUJIBKU IO Came
MA€ETHCS i KIIPUMYCOBUM BUITyYEHHSIM» NediHIIIA HE PO3KPUBAE.

Cepen 00’€KTiB, 110 X BUAUISIE 3aKOH, TO MIETHCS PO PYXOME 1 HEPYXOME MaitHO,
KOIUTH, BKJIAJW Yy OaHKaxX, [[IHHI [Tariepy, KOPIOpaTUBHI [TpaBa, 1HIIE MailHO (aKTHBH),
10 3HAXOSATHCSA (3apeecTpoBaHi) Ha TepuTopii YKpaiHnu Ta 0e3nocepeHpo adbo uepes
adumiioBaHux ocid HanmexaTh Pocilicekiit @enepartii Ta ii pesugentam [S]. HaBeaene,
a TakoXX ¥ BIAMOBIAHI BKa3aHl BHUILIE 3MIHM 0 3€MEJbBHOIO KOJEKCY YKpaiHH
JO3BOJISIIOTh  3pOOMTH  BHUCHOBOK, III0 HEpPyXOMe€ MaWHO, BWJIYYEHHS SKOTO
JIOMYCKAEThCS UACTHCA U MPO 3eMENIbHI AUISTHKHU.

PimenHs mnpo mpuMmycoBe BHIYYEHHS B YKpaiHi OO’€KTIB IpaBa BJIACHOCTI
Pociticekoi denepartii Ta ii pe3uaeHTIB TpuiiMaeThes Pamoro HarioHaIpHOT O€3MeKH i
o0opoHn YKpaiHM Ta BBOJIUTHCA B IO yka3zoMm llpesumgenrta Ykpainu. Ilpoekr

pIIIIEHHS TIPO MPUMYCOBE BUITyUEHHsI B YKpaiHi 00'eKTiB MpaBa BiaacHocTi Pociiichkoi


https://zakon.rada.gov.ua/laws/show/2116-20
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®deneparii Ta 11 pe3usieHTIB 10 Panu HamioHanbHOI Oe3mekw 1 000poHU YKpaiHu
BHOcUThCsE KabineTom MiHicTpiB YkpaiHu.

Takuii TPOEKT pIIIEHHS MOBUHEH MICTUTU: TEPENiK OO0 €KTIB IpaBa BIIACHOCTI
Pociiicekoi Denepartiii Ta ii pe3ueHTIB, 10 MiUISTal0Th MPUMYCOBOMY BHIIYYEHHIO;
imeHTrudikario (MiCIe3HaXO0KEHHs, PEECTPAIiI0 TOIO) 00’ €KTIB IpaBa BJIIACHOCTI
Pociiicekoi @enepartii Ta i pe3usIeHTIB;, HaliMeHyBaHHsA o0ci0, 00’€KTH mpaBa
BJIACHOCTI SAKUX TIUISTal0Th TMPUMYCOBOMY BIUIYUCHHIO; CTPOKH IIPOBEICHHS
MIPUMYCOBOI'O0 BHJIYYE€HHSI KOXKHOTO OO’€KTa; 1HII TOJOKEHHS, BHU3HAYEHI UM
3akoHOM [5].

B yacTuHiI NpUIHATTS TaKUX PIIEHb BITHOCHO 3€MEJIbHUX AUISHOK CJIiJI 3BE€pPHYTH
yBary Ha ocOoOJMBOCTI iX i1aeHTH(IKaIli, Tak, BUXOIAYM 31 3MICTy cTarTi 79-1
3eMeNnbHOr0 KOJEKCY YKpaiHM MOBa MOXE WTH JIMIIE NpOo CPOPMOBaHI 3€MEIIbHI
JTUISHKA — 13 BU3HAYCHOKO ILIONICIO, MEXaMHU Ta BHECEHOIO 1HGOpMalli€ro mpo Hel
10 JeprxkaBHOTO 3eMeNbHOTO KaaacTpy [4]. A TOMy, BIAKPUTUM 3QJIUIIUTHCS MUTAHHS
imenTrdikarii 3eMenpHUX AUTHOK Pociiichkoi Deneparrii ta ii pe3uaeHTIB, HaOyTI,
Harpukiag A0 2004 poxky sKi BBaXKarOThCA CHOPMOBAHMMHU HE3AJECKHO BiJ
MPUCBOEHHS iM KkagacTtpoBoro Homepa (m. 2 p. VII 3akony VYkpainu «IIpo
3emiieycTpiii» [6] ).

Jam 3a 3MicToM 3aKOHy HE€ IMi3HINIE SK Y UIECTUMICAYHUNA CTPOK MICIs
CKAaCyBaHHsI UM 3aBEpIICHHS BOEHHOrO CTaHy B YkpaiHi yka3 IIpe3unenra Ykpainu,
SIKUM BBEJICHO B Jit0 pimieHHs Pajau HalioHanbHOI Oe3meku 1 000poHU YKpaiHu Ipo
MPUMYCOBE BUJIIyuYE€HHS B YKpaiHi 00’€kTiB mpaBa BiacHOCTI Pocilicbkoi Depepairii
Ta 1i pe3uAEHTIB, MIArae 3aTBEepIXeHHIO BepxoBHow Panoro Ykpainu nuiaxom
MPUIHATTS BIJIITOBITHOTO 3aKOHY.

Bapto 3BepHyTH yBary, mo Ha MPaKTHUIl BXKE JIOBOJUTHCS OauuTh (PaKTUUHI
nposiBu i 00roBoproBaHoro 3akoHy. Tak, Hampukiajn, Yepkacbka Micbka paga 13
yepBHs 2023 poKy onprIIIOAHUIA HA CBOEMY CaWTI MPOEKT PILICHHS
No 1014-9-pa «lIpo BuiIyyeHHs 3€MENbHUX [UISHOK 3 MOTHBIB CYCHUIBHOI
HEOOXITHOCTI Yy CTPYKTYp YKpaiHChKOI MPaBOCIABHOI IIEPKBU MOCKOBCHKOTO

narpiapxaty Ha Teputopii micta Yepkacw» [7]. Micbka pajga minmga HUISXOM


https://ips.ligazakon.net/document/view/t113613
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iHimiroBaHHsa niepes Pamoro HarioHanpHOT Oe3neku Ta 0O0OpOHU YKpaiHM IHUTaHHS
III0JT0 BIWJTYYCHHSI KOHKPETHHUX 3eMEIbHUX JUISTHOK, a TaKOXK BUSBUTH BUTAIKU 0€3
JOKYMEHTapHOT'O0 KOPUCTYBAHHS 3eMEIbHUMHU JUITHKAaMH CTPYKTypaMu Y KpaiHChKO1
MPaBOCJIABHOI LIEPKBM MOCKOBCBKOI'O NaTpiapxaTy Ha Tepurtopii micta UYepkacwu.
[{ixaBuM € Te, 1110 Y MOSICHIOBAJIbHINM 3aMKCII MIChKa paja OOTPYHTOBY€E BU3HAUCHHS
3a3HAYEHOT0 Cy0’€KTa 13 BUCHOBKY pEJIri€3HaBYOi €KCIEPTU3H, 10 3aTBEPKCHUIM
Haka3oM Jlep:kaBHOI ciy>kOu YKpaiHU 3 E€THONOJITUKM Ta CBOOOJM COBICTI BIJ
27.01.2023 Ne H-8/11, Ykpaincbka npaBociaBHa 1epkBa (1 Uepkacbka emnapxis, gK ii
YacTUHA, B TOMY YHCIIl) € CTPYKTYpOIO, II0 MAa€ LUEPKOBHO-KAHOHIYHHUI 3B’S30K 3
MockoBcekuM mnartpiapxatoMm (Pociiicekoro IIpaBocnaBHoro llepkBoro) Ta miananae
I1J] BU3HAYCHHSI HaBeJIeHE y CTaTTl nepiiiii 3akony Ykpainu «lIpo ocHOBHI 3acaau
MIPUMYCOBOI'0 BUUIyYEHHS B YKpaiHi 00’€KTiB mpasa BiaacHocTi Pociiicbkoi Peaepariii
Ta 1i pe3ugeHTIB». Xoua, SKII0 3BEPHYTUCH 0€3MOCepeHhO 0 3a3HAYECHOTO HAKa3y,
TO TaKl y3araJbHEHHS i1 BACHOBKH B1JICYTHI.

TakuM 4YMHOM, MOKHa Y3arajJlbHUTH, [I0 Hapa3l B YKpaiHl ICHY€ IHCTUTYT
MIPUMYCOBOTO BIUTyYeHHS B YKpaiHi 00’€kTiB mpasa BiaacHocTi Pociiicbkoi Deaepairii
Ta 11 PE3UICHTIB, Y TOMY YHUCI U 3eMeJbHUX AUISTHOK. OCHOBHUMHU JUCKYCIMHUMU
MMATAHHSIMH, BPAaXOBYIOUH 3MICT 3aKOHOJABCTBA 3aJUIIAETHCS MEXaHI3M BHUSBIICHHS
TaKMX 3€MEJIbHUX [IJISHOK,  iX 1JeHTU(IKaIlll0, BPaXOBYIOUM  PI3HHM dac
BUHHKHEHHS PEYOBHX IIpaB Ha HUX, a TaKOXK Cy0’€KTa, YIMOBHOBAXEHOTO Ha
OTOTOKHEHHSI CY0’€KTIB 13 TIOJIO)KEHHSIMU CTaTTI1 1, 1110 BU3HAYAE MMOHSATTS PE3U/ICHTIB.
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3AXUCTY: PAKTOP BIMHU

Jlernsanumu JLI.
KaHOUuoam 1opuoudHUX HayK, 00YeHm Kageopu KOHCMUmMyyitiHo2o npasa Yxpainu

Hayionanvnozo opuouunoco ynieepcumemy imeni Apocrasa Myopozco

[Toctpansucbka KoHcTuTylist YKpaiHu 3BepTaeTbecst 1O KaTeropii «Oesnekay

JIOBOJI1 YacTO 1 B PI3HUX BapiallisX, 110 € XapaKTEPHOI0 PHCOI KpaiH, sIKI 3a3HAJIH
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BIUIMBY TOTaJiTapu3My. 3BYUUThb NapaJOKCAIbHO, ajie¢ TaKuW KOHCTUTYLIMHHMA
aKIEHT Jalieko HE 3aBXAW TMPU3BOIUTH 10 BUCOKOTO pPIBHA O€3MeKH, CKopile
HAaBIAKW — TOTANITAPHI MPAKTUKH 1 KYJbTypa MUHYJIOTO CTBOPIOIOTH HEOE3MEKy st
cBoOomm 1 ¢yHIaMeHTanbHMX MpaB. Ha 1poMy Tii BeIbMH TIOKa30BO, IO «B
Himeuuuni, sika, mMpoNIIOBIIM Yepe3 TIpKUN 1CTOpUYHUN JOCBiA, oOpajia CBOIM
HaWBUIIUM KOHCTUTYI[IWHUM TPHUHIIMIIOM IOBary 1 3aXUCT JIIOJCHKOI TI1THOCTI,
MOCTaBJICHO Ha dYiIbHE Micie Oesmeka camoi cBoOomm» [1, ¢. 90]. ba Oimsie,
JOKTPUHAJIBHO 3alepeyy€eThCs ICHYBaHHS OCHOBHOTIO ITpaBa Ha Oe3IeKy.

Otxe, B wactuni mepuriii crtarti 3 Kouctutymii Ykpainum Oe3neka TIOAUHH
BU3HAETHCS HAWBUINOIO COLIAIBHOIO I[IHHICTIO, a cTaTTs 50 TapaHTye KOKHOMY
MpaBo Ha Oe3IeyHe JJIg KUTTSA 1 37JJ0pOB’ sl JOBKULIA. [HTepecH HallloHaIbHOT O€3MeKH
BUIIPABJIOBYIOTh OOMEXKEHHS B peajizallii AesKUX MpaB 1 OCHOBOMOJOXHUX CBOOO:
HEBTPYUYaHHsI B 0COOMCTE U cimelHe *KUTTA (4. 2 cT. 32), cBOOOAM TyMKHU 1 CJIOBA,
BUIBHOTO BUPAXKEHHsS CBOiX MOINAAIB 1 mepekoHanb (4. 3 cr. 34), cBoOoau
00’€THaHHS Yy MOJITAYHI MapTii Ta rpomMajackki opranizamii (4. 1 ct. 36), cBOOOAM
MUpPHUX 310panb (4. 2 cT. 39), miipuB OE3MEKH € IMiICTaBOIO JIJIsi 3a00pOHU A1SIIBHOCTI
MOJITUYHUX MAPTIK 1 rpomMaackkux opranizamiil (4. 1 ct. 37). OcHOBU HalllOHATBHOI
O€3IeKH € MPeIMETOM BUKJIIFOYHOTO 3aKOHOIaBUOTO perymtoBanHs (m. 17 4. 1 ct1. 92),
[Ipesunent Ykpainu 3a0e3neuye HarioHabHy Oesmneky (m. 1 4. 1 cr. 106), ouointoe
Pany wnamionameHoi Oe3mexku 1 oboponn Ykpainu (m. 18 4. 1 cr. 106), KabGiner
MinicTpiB YKpaiHu 3A1MCHIOE 3aXO0Au I10JI0 3a0€3MEUYEeHHs] HaIllOHAIBHOI Oe3MeKu
VYkpainu (. 7 4. 1 cT. 116).

VY cBoto "epry 3a0e3medeHHs] €KOJIOTIYHOI Oe3MeKr € 000B’SI3KOM JepraBu (CT.
16). Ha 3a0e3meueHHs  HaiOHaIbHOI  Oe3meku  YKpaiHM  crpsMOBaHa
30BHINIHBOIIOMITHYHA MisUTBHICTh YKpainu (cT. 18). 3abe3meueHHs €KOHOMIYHOI Ta
iHdopmariiiHoi Oe3nekn VYKpaiHU € HaWBaXJIMBIIIMMU (QYHKIIIMH JI€P>KaBH,
CIpPaBOI0 BCHOTO YKPAaiHCHKOTO Hapoay, a 3albe3meueHHs Jep>KaBHOI Oe3rneKu
MOKJIAIal0ThCA Ha BIAMOBIAHI BiiCbKOBI (hOpMyBaHHS Ta MPABOOXOPOHHI OpraHH

Jiep>kaBy (YACTUHU TepIla Ta TpeTs ctarti 17).
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Bunaerbes HUTKOM JIOTIYHUM, OCOOJIMBO B YMOBAX POCIHCHKO-YKPaiHChKOI BiifHH,
YoMy CaM€ 3aXMCHUKUA O€3MEeKOBUX I[IHHOCTEH — BIMCHKOBOCITY:KOOBLI Ta 1HIII
KaTeropii, TOOTO Ti, XTO 3AIMCHIOE KOHCTUTYIIMHO 3HAuyIl (yHKII, OB’ sA3aHI 13
PU3UKOM [UJISl KUTTS 1 370pOB’S — TMOBHUHHI OyTH B OUIbIN, Tak OW MOBUTH,
MPUBLICHOBAHOMY CTAHOBHWINI, 1 HE 3aJieaTH Bia (PIHAHCOBUX 1 MareplalbHUX
MOXIJIUBOCTEH JEpiKaBH, KOJIM WIEThCA TMpO iXHIA comlanbHuUM 3axuct [2].
AHAJIOTI4YHY JTOKTPUHY OpraH KOHCTUTYLIMHOIO KOHTPOJIO B YKpaiHi c(hOpMyIIIOBAB
1 111010 3aXMCHUKIB eKojoriuHoi 0e3mneku [3]. dpencic Dykysama 3BepTae yBary Ha Te,
0 «B apUCTOKPATUYHHUX CYCHIIHCTBAX OyJ0 TMHMOOKO BKOPIHEHE MEPEKOHAHHSI, IO
YeCTh 1 MoBara HAJICKUTh HE KOXKHOMY, a TUIBKM CTaHy JIIOJACH, SIKI PU3UKYBalu
KUTTAM. BIITyHHS 1IUX TOTJSAAIB — ToBara, Ky MH, TPOMAASHU CY4YaCHUX
JIEMOKPATUYHHUX CYCHUIBCTB, 3a3BUYAl BUSABIISEMO JI0 BIHCHKOBUX, IO THHYTH 3apajIu
CBOET KpaiHW, a00 TMOMIIEHCHPKUX 1 TMOXKEXKHHKIB, $KI PHU3UKYIOTh JKHUTTSIM,
BUKOHYIOUM CITY>K00B1 000B’s13Kku. He Ko)keH Mae T1IHICTh Ta MoBary, HalMeHIle —
HiAIPUEMIT 1 POOITHUKHU, YWS TOJIOBHA METa JOCATTH MaKCHMAaJIbHOTO J00poOyTy
s ceoe» [4, c. 32]. SckpaBo Takmii minxin Koucrurymiauit Cyn Ykpainu
MIPOJIEMOHCTPYBaB y pimieHHi Jlpyroro cenary Big 6 kBiTHA 2022 poky Ne 1-
p(I11)/2022 (cnpaBa TpOo TOCWICHWW COIIAJBHUA 3aXUCT BIMCHKOBOCITYKOOBIIIB).
AKIIGHTYIOUM Ha TOMY, IO «IIATPUMAaHHS BHCOKOTO PIBHS OOOPOHO3IATHOCTI €
HAaWBHINUM  JIEp)KaBHUM  IHTEPECOM 1 OJHIE0 3 HAWOUIBII  3aXUIEHUX
KOHCTUTYIIIMHUX I[IHHOCTEH VYKpaiHW», OCKUIBKM 3aXHCT CYBEpEHITETy Ta
TEpUTOpiaIbHOI  IUIICHOCTI  YKpaiHw, 3a0e3medyeHHs 11 €KOHOMIYHOI  Ta
iHpopMaIiiHOT O€3MeKn € «HAWBAXIMBIMKUMU (QYHKIISIMH JEpXKaBH, CIIPaBOIO
BChOI0 YKpaiHCHKOrOo Hapoay» (dactuHa mnepiia ctarti 17 OcHOBHOTo 3akoHY
VYkpainn)» (ab3an nepmmii MiAMYHKTY 5.2 OYHKTY 5 MOTHBYBAJbHOI YacTUHHU),
Koncturymivinuii Cyn  J1OXOJUTh BHUCHOBKY, IO «KOHCTUTYLIMHHI 0OOB’S30K
Jep>KaBU 1010 3a0€e3ne4YeHHS MOCUJIEHOTO COLIIAJIBHOTO 3aXHUCTY
BilicbkoBOCTyk)00B1IB (cTarti 17, 46 KoHctuTymii YkpaiHu) € 3HAUyHIIIAM HIK
Oynb-siKi LU, JOCATHEHHS SIKAX 3aKOHOJAaBellb BH3HA4YaB SIK MIACTaBy IS

3aMpoOBaHKEHHS 0OMEKCHHS MpaBa Ha OTPUMAHHS OJHOPA30BOi1 IPOIIOBOI JOTIOMOTH
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y 30LIBIIICHOMY PO3Mipi MPHU 3MIHI TPYNH 1HBAJITHOCTI, 3017IBIIIEHH] B1ICOTKA BTPATH
Mpane3JaTHOCTI 4YacOBUMU pamkamm» (a03al mepmuid MiAMyHKTY 5.3 OyHKTY 5
MOTHBYBaJIbHO1 YaCTUHHU) [5].

Po3BuBaroun 3azHaueHy ropuanuHy nosuuiro, Koncruryniiinuii Cyn Ykpainu y
Pimenni Bix 12 sxoBTHs 2022 poky Ne 7-p(11)/2022 (o0 comiaabHUX TapaHTii st
3aXMCHUKIB 1 3aXMCHUIIb YKpaiHU) BBaXKae, 110 31 3MICTY YAaCTHH MEpUIOi, IpYroi,
m’saToi ctarTi 17 Konctutyuii YkpaiHu y iX B3a€MO3B’SI3KY 3 YAaCTHHOIO IMEPIIOO
ctatTi 46, 4YacTUHOIO TeplIol0 cTarTi 65 OcHOBHOro 3akoHY YKpaiHM BUILIMBAE
«KOHCTUTYLIMHUI OOOB’SI30K JA€p:KaBH HaJaTH CHELiadbHUN OPUAWYHUNA CTaTyC
rpomMajasiHaM Y KpaiHu, siKi mepeOyBaroTh Ha ciyk01 y 30poiinux Cunax YKpaiHnu Ta B
IHIIMX BIMNCHKOBUX (DOPMYBAHHSX, WIEHAM IXHIX CIMEH, a TakoX ocobam, 10
30pOMHO 3aXUINAIOTh CYBEPEHITET, TEPUTOPIaTbHY LUTIICHICTh Ta HEJOTOPKAHHICTDH
VYkpainu mig vac arpecii Pociiicekoi @epepaiiii npoTu YKpaiHu, po3Movaroi y
motomy 2014 poky, 13 3a0e3MeUeHHsIM BIAMOBIIHO J0 IILOTO CTATYCy COIIaIbHUX
rapaHTiii BUCOKOrO piBHS» (a03all MOCTHI MIAMYHKTY 2.3 MYyHKTY 2 MOTHUBYBaJIbHOI
YaCTHUHH) [6].

Ha BigMiHy BiJ KOHCTUTYIIOHAJI3aIlli O€3MeKH, reTh 1HIIUK MiJIX1J ONaHyBaB
CTOCOBHO KOHCTUTYIIIITHO BU3HAHOI B €BPOATIAHTHYHIN CIUIBHOTI KaTeropii cBo0oau,
saka OCHOBHUM 3aKkOHOM YKpaiHu Oe3nocepeHbO HE KOHCTUTYHOBaHa SIK LIHHICTb.
Oxpewmi ininiatuBu KoncrutymiitHoi Acam6iiei Ykpainu, siki Oyiu mMaTepiaiizoBaHi B
onpumogueHid 21 gepHst 2013 poky Konneniii BHecenHs 3MiH 10 Koncturyii
VYkpainu, BUXOIWIM 3 BKIIIOUEHHS CBOOOAM /0 MEPENiKy LIHHOCTEW BCTAHOBIICHUX
4acTUHOIO nepior ctaTTi 3 OcHOBHOro 3akoHy YKpaiHu. BTiM, 10 mpakTUYHOro
BTUICHHA chpaBa He pmidnuia. Haiikpamie i7ei yKOHCTUTYIOBAaHHS CBOOOIM SIK
byHIaMeHTaNbHOT KOHCTUTYIIHHOI IIIHHOCTI MIPUCTY>KUBCA OpraH KOHCTUTYIIIHOTO
KoHTpoJit0 B Ykpaini. Koncruryuiiiauit Cy YkpaiHu BUXOJUTH 13 TOTO, IO «cepej
(pyHIaMeHTANIbHUX HIHHOCTEH Mi€BOI KOHCTHTYHINHOI JeMOKpaTii € cBo0oja,
HASIBHICTh SIKOI Yy 0CO0M € OJHi€I0 3 mepeayMOB ii PO3BMTKY Ta couiaJizaunii
(6udinenna asmopa). IlpaBo Ha CBOOOJY € HEBII’€MHHUM Ta HEBIIUY>KYBaHUM

KOHCTUTYI[IHHUM TIPaBOM JIIOAMHU 1 Tiepen0davyae MOXJIIUBICTH BHOOPY CBOET
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MOBEJIHKKM 3 METOI0 BUIBHOTO Ta BCEOIYHOTO PO3BUTKY, CaMOCTIHHO iSITH
BIIMOBIJTHO /10 BJIACHUX PIllIEHB 1 3aAyMiB, BU3HAUATH MPIOPUTETH, POOUTH BCE, 1110
HEe 3a00pOHEHO 3aKOHOM, OE3MEpelIKOJHO 1 Ha BIACHHUM po3Cy]l MepecyBaTUCS IO
TEPUTOPIi JAepKaBU, OOUpaTH Micle NpoxuBaHHA Tolo. [IpaBo Ha cBOOOAY O3HaUaE,
10 0co0a € BUIBHOIO Yy CBOIH JISITBHOCTI B1Jl 30BHIIIHBOTO BTPYYaHHS, 32 BUHATKOM
oOMeXeHb, SIKI BCTaHOBMIOIOTbCS KoHcTHUTylleo Ta 3akoHaMu — YKpaiHU»
(a03. mepmmi, Apyruid miamn. 2.3 MyHKT. 2 MOTUB. YaCTHHH)» [7].

Ha namie nepekoHaHHs, BUPIIIAIbHUI BIUIMB HA KOHCTUTYI[IOHAMI3AIII0 CBOOOIH
K (pyHAaAMEHTaIhbHOI KOHCTHTYIIIHHOI IIHHOCTI Majia pOCiiiChKO-yKpaiHChKa BiiiHA,
sKa TpUBae Bxke moHag 9-Tb pokiB. Hapasi ykoHCTUTYIOBaHHS CBOOOAM B1IOYBaETHCS
y MPUB’SI31I1 10 TPaB 1 BOJILHOCTEHN JIIOJIMHU, & HE B OUIBII IIUPOKOMY pO3yMiHHI. Tak,
y pimenni Big 22 uwepBHa 2022 poxy Ne 5-p(I1)/2022 (umromo auckpumiHamii y
peaizalii mpaBa Ha >KHUTIIO) 3a3HAYAETHCA: «3 OTJISy Ha 3MICT MPUIHKCIB cTaTTi 21
Konctutymii YkpaiHu, BIANOBIIHO A0 SKUX ,,yCl JIFOAM € BUIBHI 1 PIBHI y CBOIH
riAHOCTI Ta mpaBax’, ,mOpaBa 1 CBOOOAM JIOJUHUA € HEBIAUYYKYBaHUMHU Ta
HenopymHuMuU®, Konctutyuiiauit Cyn YkpaiHu AIMIIOB BUCHOBKY, IO €B00OAA
(BUIBHICTB) JIOAUHM a priori € BH3HAYAJIbHOK Ta MPIOPUTETHOO ISl
LIAHYBaHHS JePKABOI0 3arajioM, OpraHaMH JIep>KaBHOI BJIaH, OpraHaMH MiCIIEBOTO
caMOBpsiAyBaHHs, 1HIIMMH cy0’exktamu. Koncturymivinuii Cyn Ykpainu kepyeTbes
TUM, 110 KOHCTHUTYUiiiHA Tpe3yMIisg JACbKOI CcBO0OAH OOYMOBIIOE
JIOKOHEYHICTh MOTPeOU OOTpyHTYBaHHS OY/b-SIKOTO 1CTOTHOTO i1 OOMEXEHHS 3 OOKY
nepxxaBu» (6uoinenns asmopa) (ab3any 4€TBEPTUN-TT ITUN TIAMYHKTY 3.2 MyHKTY 3
MOTHBYBaJIbHO1 YaCTUHU) [8].

Tenep Ha Jaci MOBHOIIIHHE yTBEP/UKEHHS CBOOOJIM, ajie BXKE B 1HIIN SKOCTI. Sk
3azHadae HoOemiBchkmii maypeat ®. ¢onH ['aek «3acToCyBaHHS TMOHATTS «CBOOOIA»
710 KOJIGKTHBY, @ HE 10 BIIHOIICHHIO JI0 1HAUBIAIB, € IIUJIKOM OYEBUJIHUM, HAIIPUKJIIA],
y TOMY BHMAJKYy, KOJM MH TOBOPHUMO IIPO TPArHCHHS HAPOIy 3BIILHUTHUCS 3-TIiJT
1HO3€eMHOI0 1ra ¥ caMOMy BHM3HA4aTH CBOK JOJMI0. Y [bOMY BHIAJIKy MH
BUKOPHUCTOBYEMO CJIOBO «CBOOOJa» y PO3YyMiHHI MPUMYCY IO BIJIHOIIEHHIO [0

Hapoxy B mitomy» [9, c. 33]. OueBugHO, IO B yMOBaxX MOBHOMACIITaOHOI BIfiHU 3
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Pociiicekoro  @enepariiero  cBoOOAY CHiJl COpUWMATH Yy PO3YMIHHI MPUCHIBY
HepxxaHoro I'iMHy Ykpainu: «/lynty i TiJ0 MU [TOJOKUM 3a Hally CBOOOY», UM TaKk
aK mnpo Hei roBopuB benmxamin @paHKIIH — 1 II€ BUPAXKAIO KpeIo
AHTJIOCAKCOHCHKUX KpaiH, aje € PIBHOK MIPOI0 3aCTOCOBHOIO SIK JIO JIEpXKaB, Tak 1 10
mojei: «Ti, XTO B TOJIOBHOMY BIJMOBJISIFOTECS BiJl CBOOOM Ha KOPUCTh TUMYACOBO1
Oe3rmeku, He 3aclyroByHOTh HI cBoOoau, Hi Oesmexkw» [10, c. 194]. Amxe mi
TBEP/KEHHS B peallisiX pOCIChKO-YKPAiHChKOI BIMHH MIATBEPAXKYIOTHCS T€POTYHUMU
nissmu Cuit 000poHU YKpaiHu Ta BCbOro Y KpPaiHChKOT'O HApOTy.

OcTaHHI COITIOJIOTIYHI JOCHI/DKEHHS TIOKa3ylTh, MO (akTop BIHHU TIO
0ocOoOMMBOMY, ¥ Ha MNEpIIMI TOTJAA MapajJoKCalibHO, BIUJIMBAE Ha I[IHHICHI
BIOJI00aHHS (CUMIIATii) TpoMaisiH YKpaiHu B «IyeTi» cBoOojna-6e3mneka. Tak, Ko
BHOWpATH Midc c60000010 i Oe3nexor , TO YKpAiHIl YacTillie BHOUPAIOTH OE3MeKy
(54,5%, a 44% Bubupaioth cBobomy). OmHak, BUOIp Ha KOPUCTh O€3MeKu 3apas
icTOTHO MeHIui, HiXK y 2020 p., konu niepeBary Oe3neri HajgaBanu 66% ykpainiis (i
1€ B CcHUTyalli, KoJu B YKpaiHl e MHUpoKoMaciiTabHa BiiHA 1 aKTYaJlbHICTh
MUTaHHS O€3MEeKU HaI3BUYaiHoO 3pocia) [11].

Taki TenaeHuii (MpIOPUTETH) MEPEKOHJIUBO CBIIYATh MPO TCHETHUYHUN MOTIT
YKpaiHIiB A0 cBOOOAM 1 moTpedy B ii HagIWHUX KOHCTUTYHIMHHUX TapaHTISX, TeTh
PYWHYIOUH CHEKYISTUBHY W BOJHOYAC MOMYJSIpHY B €BpOMi TE3y Mpo Te, M0 «CTpax
BUKJIMKA€ MOTpeOy B I1e O Oe3merti 1 BiATICHAE Ha 3aHIN TJIaH IparHeHHs 70
cBoboam» [1, c. 107], ska, sk OM 1€ TUBHO HE 3BYyYasjo, MA€ CBOIX CHUMIIATHUKIB y
CIIA.

Takum ynHOM, CBOOOJAa TOBUHHA BPEIITI-pEIIT OyTH KOHCTUTYHMOBAHOIO B HOBIU
MOBOEHHIN YKpaiHChKIA KOHCTHUTYIIII, 3alUT Ha MPUUHATTS SIKOi BXKE€ BU3pIBa€ Ha
piBHI ekcriepTHOTO cepenoBuina [12, c. 13]. CaMe B Hiif IIIHHOCTI CBOOOIU, JIFOICHKOI
rigHOCTI, O€3MeKH MaroTh IOCICTH YUIbHE MICIE B CHCTEMl KOHCTUTYIIIMHHMX
IIHHOCTEM.
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BHYTPIIIHE BE3NEKOBE CEPEJOBUIIE B YKPAIHI:
®OPMYBAHHS, 3ABE3IIEYEHHSA, OLNIHKA PIBHA E@CEKTUBHOCTI

Martomkosa T.II.
KaHOUOam HpuoudHUX HayK, OOYeHm, 20J08HUll HAYKOBUL CNIBPOOIMHUK HAYKOBO-
docnionoi 1abopamopii' 3 npobaem HayKo8020 3abe3nedeHts NPABOOXOPOHHOT
OiAIbHOCMI Ma AKOCMI Ni020MOBKU Kaopie XapKieCcbKo20 HAYIOHAIbHO2O

VHIgepcumemy 6HYMpIUWHIX CNpas.

CyuacHe Oe3nekoBe cepelloBUIIE YKpAaiHU XapaKTEepU3YEThCS BUCOKUM pPIBHEM
HEBU3HAYCHOCTI, 3HAYHUM BIUIMBOM TJI00aJbHUX MPOLECIB 1 TEHJICHIIH PO3BUTKY,
HAasBHICTIO HU3KM HEBUPIIMIEHUX MPOOJEM Yy CHUCTEMI AEP)KaBHOTO YIpPaBIIHHS Ta
cucreMi 3a0e3nedeHHs HalioHalbHOI Oesmeku [1, ¢. 302]. BuyTpimHe Oe3nekoBe
CEPENIOBUIIIE — CYKYITHICTh YMOB Ta (DakTOpiB, SIKI BU3HAYAIOTh CTAaH BHYTPIIIHbOI
CTaOUIBHOCTI YKpaiHU Ta MOB’S3aHI 13 PIBHEM ii 3aXMIIEHOCTI B1Jl 3arpo3, JXKEPEIoM
AKUX € SIBUINA, MOJ11, @ TAKOX i1 (0€3IsITbHICTD) IOPUIUYHUX Ta HI3UYHUX 0OCI0, SK1
3HaXOJIATHCS HA TEPUTOPIi AepKaBH 1 mepeOyBaroTh mif ii ropucaukiiero [2, c. 116].

[IpaBOOXOpOHHI OpraHW BXOASATH N0 CEKTOpPY Oe3meku 1 OO0OpOoHH, a IXHS
JTISUTBHICTG 32 (DYHKIIOHAJIBHUM  TMPU3HAYECHHSIM  COpsIMOBaHA HA  3aXHUCT
HAI[IOHATTFHUX 1HTEpeciB YKpaiHW BiJ 3arpo3 HamioHanbHiM Oe3meri (m. 16 ct. 1
3akony Ykpainu «IIpo HamioHansHy Oe3neky Ykpainm» Big 21.06.2018 p.) [3].

MBC Vkpainu Ta 1eHTpajdbHI OpraHd BUKOHABYOI BJIQJM, AISUIBHICTH SKUX
KOOPJIMHYETHCS 1 COPSIMOBY€ETbCsI MIHICTpOM BHYTPIIIHIX CIIpaB YKpaiHu (a came,
Hamionanena momimist Ykpainu, Hamionanbna rtBapaiss VYkpainu, [lepikaBHa
NPUKOPAOHHA cIy>k0a Ykpainu, [lepxaBHa Mirpariitaa ciyx0a Ykpaiau, Jlep:kaBHa
ciyx0a YKpaiHW 3 HaJA3BUYAWHUX CHUTYaIlllil), SIK HEBIJ €MHA YacTHHA CEKTOpY
HaIllOHATBHOI OE3IMEeKH BIHOCATHCA O CyO’ €KTiB (opMyBaHHS Ta 3a0€3TMCUCHHS
BHYTPIIIHBOI O€3MEKU AEPIKABH.

30Kkpema, aHalli3 HOPMAaTUBHO-TIPABOBOi JITEpaTypH O3BOJIS€ BU3HAYUTH, LIO

3a3HaueHl opranu popmyroTh 1 3a0e3MeUy0Th PO3BUTOK BHYTPIITHHOTO OE3MEKOBOTO
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cepeqoBHINa JepkaBu y cdepax: 1) oxopoHH mpaB 1 cBOOOJ JIFOAWHU, 1HTEPECIB
CYCIUIBCTBA 1 JACpKaBH, MPOTHUIIi 37TOYMHHOCTI, MATPUMAHHS MyOaigHO Oe3MeKu i
MOPSIIKY, HAJaHHS TOJIIEUCHKUX TMOCHYT; 2) 3aXHUCTy JACP>KaBHOTO KOPAOHY Ta
OXOPOHU CYBEpPEHHUX IpaB YKpaiHU B i1 BUKIIOUHIA (MOPCHKIN) €KOHOMIYHIN 30Hi;
3) wirpamii (immirpamii Ta ewirpamii), y TOMY YHCII MNPOTHIl HeJerajibHii
(He3akoHHIM) Mirpaiyi, TpOMaIsSHCTBA, peecTpamii (i3uyHuX 0ci0, ODKEHIIIB,
BHYTPIIIHBO MEPEMIilIeHUX 0ci0 Ta IHIIMX BHU3HAYEHUX 3aKOHOJABCTBOM KaTETOPIii
MITpaHTiB; 4) NpPOBEEHHS OISy TPOMaAChKOI O€3MEeKH Ta HUBLIHLHOTO 3aXHUCTY,
3aXHUCTy HACEJNCHHS 1 TEPHUTOPIN BiJl HAI3BUYAMHMX CUTYyaIlidi Ta 3amoOiraHHs iX
BUHHMKHEHHIO, JIKBiJalll HaJI3BUYAHUX CHUTYyalllil, pATYBaJIbHOI CIIpaBU, TaCIHHS
MOXKEXK, MOKEKHOI Ta TEXHOTCHHOI O€3MeKH, IISUIbHOCTI aBapiiHO-pATYBaIbHUX
CITY>K0, a TAKOXK T1JPOMETEOPOIOTIYHO1 JiSITbHOCTI [4].

[IpioputeTHUMH 3aBJAAHHSIMHU TPABOOXOPOHHHUX OpPraHiB BIAMOBIAHO OO iX
KOMIIETEHIII, a OTXKe 1 3axofamMu 3a0e3MeUeHHsS BHYTPIIIHBOTO OE3MEeKOBOrO
cepenoBuiia 3 Ooky opra"iB cucteMu MBC Vkpainu €, 30kpema, Taki, SK:
1) 3anmoOiraHHs, BHSBJCHHS Ta MPUIMHEHHS MPOSBIB CENapaTtu3My, TEPOPU3MY,
eKCTpEeMi3My, TPUIMHEHHS [ISJIPHOCTI HE3aKOHHMX 30poMHMX  (QOpMyBaHb,
MOJITUYHO MOTHMBOBAHOTO HACWJILCTBA Ta IHIIUX 3a31XaHb HA KOHCTUTYLIMHUHN Ja;
2) 3abe3mnedyeHHsT peasizallii mpaBOOXOPOHHUMHU OpraHaMHU 3aBJaHb KPUMIHAIBHOTO
MPOBA/KEHHS, 30KpeMa, MOB’A3aHUX 13  pO3CIIAYBaHHSAM  KPUMIHAJIbHUX
MPaBOMNOPYIIICHb, BUNHEHUX HA TUMYACOBO OKYMOBaHIN TepUTOPil YKpaiHH, a TaKOXK
y palioHax 3J1MCHEHHs 3aXOJiB 13 3a0e3IeueHHs HalllOHAJIbHOI Oe3MeKru 1 000pOHH,
BiJiciul 1 cTpuMyBaHHs 30poiHOoi arpecii Pociiickkoi ®enepanii y [loneupkiit i
Jlyraucekiit obnactsix; 3) mpoTuiis cpodaM po3MaatoBaHHS HaIllOHAIBHOI, pacoBOi
Yy PpEJIridiHOI BOPOXKHEYl Ta HEHABUCTI, NPHHIKEHHS HAI[lOHAJIBHOI YeCTl Ta
TiAHOCTI, 00pa3u MOYYTTIB TPOMASH Yepe3 iXHI pemiriiiHi MepeKOHaHHsS, a TaKOoX
0OMEKEeHHSIM TpaB a00 BCTAHOBJICHHIO MMPUBLIEIB 3a 0O3HAKAMH PaCH, KOJIbOPY IIKIPH,
MOJITUYHUX, PENITIMHUX Ta 1HIIMX NEPEKOHAHb, CTaTl, CTaHy 3/I0POB’sl, €THIYHOIO Ta

COHiaHBHOF O IIOXOIKCHHAI, MarHOBOTO CTaHy, MiCI_[}I IIpOXHUBAHHA, 3a MOBHUMHU abo
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IHITUMU O3HAaKaMu; 4) BJIOCKOHAJIEHHS JIOCYIOBOTO PO3CIHiTyBaHHS KPUMIHATBHUX
MPaBONOPYIIEHB; 1H. [5].

3rigno 4. 3 cr. 11 3akony Ykpainu «IIpo HamionansHy nouiiito», piBeHb J10BIpU
HAceJeHHS 10 MOJILII € OCHOBHUM KpPUTEPIEM OLIHKH €()EKTUBHOCTI AISIBHOCTI
OprasiB 1 MiAPO3AUIIB MOMIMii». BBaxkaeMo, piBeHb JOBipU MOKE OyTH 1 KpUTEPIEM
ominku edektuBHOCTI AismpHOCTI [[OBB MBC Vikpainu mono dbopmyBaHHS Ta
PO3BUTKY BHYTPIIIHBLOTO O€3MEKOBOTO CepeloBUINa. Pe3ynbraT JOCHIIKEHHS
«Ily6miuna Oe3meka Ta JOBipa JO TIPABOOXOPOHHUX OpraHiB», IPOBEIACHOIO
XapKiBCbKMM  HAl[lOHAJIBHUM YHIBEPCUTETOM BHYTPIIIHIX COPAaB CHUIBHO 13
XapKiBChKOIO o0JacHO0 JIEP’KABHOIO (B1HICBKOBOIO) aJMIHICTpAIlI€lO,
Corlonoriyboro acoriamiero Ykpainu ta ['onmoBHuM ymnpasmiHHsaM HarioHanbHOT
nommii B XapkiBCbKi oOnacti., 3adikcyBanu, mo y 2022 poml MeENIKaHI
XapkiBIIMHU BU3HA4YWIM poOoTy HarioHanbHOI momimii Ta MaTpysibHOI MOl
HaWOUIBII  YCIIIIHOIO Ccepell YCiX MPaBOOXOPOHHUX opraHiB. Tak, pobOoTy
HarmionaneHoi mominii B IIJIOMy TMO3WTHUBHO («BIAMIHHO» Ta «CKOpilie ao0pe»)
omiHIOITh 49 % onuTanux, natpyibHoi nomimii — 44 %, CbY— 44 %, npokypatrypu —
27 %, cyny — 25 %. Ilpu dyomy Halikpamie IiJi 4Yac BIHU MPAI[IBHUKU
MIPaBOOXOPOHHUX OPTaHiB BUKOHYIOTh TaKl 3aBAaHHSAM SIK OXOpPOHA T'POMAaJCHKOTO
MOPSIZIKY, IIBUKE pearyBaHHs, 3aXUCT 3JI0POB’s TPOMaJIsiH, 00pOoThOa 3 TEpOpU3MOM
Ta 3a0e3medeHHs1 Oe3MeKu JOPOKHBOTO PYXy. JlaHe MOHITOPUHTOBE TOCIIKCHHS
TaKOXX JO3BOJIWJIO BHU3HAYUTH 1 HAWOUIBII ypasznuBi Micis. 30Kpema, Hauripiii
OI[IHKUA IiJT Yac BIAHU OTpUMad OOpOTHOA 3 KOPYIIIIE€H, HE3aKOHHUM OO0IroM
HApPKOTHKIB, HE3aKOHHHM TMPOJAXEM Ta BXHMBAHHIM aJKOTONIO, a TaKOX
MPUTATHEHHS 3JI0YMHIIIB JI0 BIMOBIJAIBHOCTI Ta PO3CIIIIyBaHHS 3JI0YMHIB [6, c. 40].

Pe3tomyroun BUKIIaIEHE CII1J] BIJ3HAYUTH, 110 BHYTPIIIHE OE3MEKOBE CEPEIOBUIIIC
B YKpaiHi € ckJajoBor ii HarioHaibHOi Oe3neku. MBC VYkpainu i 1neHTpalibHi
OpraHd BUKOHABYOi BIAIH, MISUTBHICTh SKUX KOOPAWHYETHCS 1 CHPSIMOBYETHCS
MiHicTpoM BHYTpIIIHIX CcOpaB YKpaiHW, € OJHUMH 3 CyO €KTiB (OopMyBaHHS 1

3a0€3MeUYeHHs] BHYTPIIIHbOI O€3MeKu Jep:kaBu B IMEBHUX cdepax. PiBeHb m0BipH
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HACeJICHHS JI0 MPABOOXOPOHHUX OPraHiB Ma€ OyTH OJHUM 3 OCHOBHUX KPHUTEpIiB

OLIIHKU P1BHA €(DEKTUBHOCTI BHYTPIIIHHOIO O€3MEKOBOr0 CEPEIOBUILA B Y KPAiHI.
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KOHCTUTYLIVHI IHHOCTI TA ®YHKIII TEPKABH: ICPAPXIS
TA B3AEMO3B’SI30K (HA MMPUKJIAII HAILIIOHAJILHOI BE3MEKH) !

Mimuna H.B.
00KMOpP 10PUOUYHUX HAYK, npoghecop, npoghecop Kagheopu KOHCMUMYYIUHO20
npasa Hayionanvnoeo ynisepcumemy « Ooecvka opuouuna akaoemisy /

odocnionuys Jlabopamopii SAGE Yuisepcumemy Cmpacoypey

VYciM, XTO OTpUMyBaB BHUIIY IOPUAMYHY OCBITY, 3Hailomi (Ta MaOyTh Bke W
TPOILIKK HAOPHUUTI 1€ HA NEPIIUX KypcaxX HABYAHHA) TEMU, 3 IKUMU 3/100yBayl BUILO1
OCBITH 3a IOPUAMYHHUM CHPSIMYBAHHSIM BIEpIlE 3HAHOMIIATHCS TIPU OIAaHyBaHHI
HaBuaibHOI nucuuiuiind «Teopis gepxkaBu 1 mpaBa». OpHa 3 IUX TEM CTOCY€ETHCA
GyHKINIA Jaep)kaBU, Ta € TPaAWIIIAHOI Uil HaBYAJIbHOI JucuUIUIiHE «Teopis
JIEp’KaBH 1 MpaBa» BXK€ JIOBOJI JaBHO. [HINA 3 IUX JBOX TEM CTOCYEThCS MHUTAHb
IIHHOCTEH, AakKcloJIorii, Ta BCE 4YaCTIlIe BKIIOYAEThCA MO IUIAHY HaBYaJIbHOI
muctuiutiag « Teopist gepskaBu 1 mpaBay. Xo4a, 1151 TeMa 1HO/I1 PO3IIISIIA€ThCS TAKOXK 1
B MeXaX HaBYAIbHOT AUCHUILTIHUA «D1ocodis mpaBay.

[Ticas mporo mepiioro 3HaMOMCTBAa OOWABI TeMHU — 3HOB-TaKd, SIK MPABHIIO, -
MOBTOPIOIOTHCA TPU ONaHyBaHHI HaBYAJIbHOI JAUCHUIUIIHA «KOHCTUTYLIHE MpaBo
VYkpainm». A came:

- Opu PO3MJISLAlI XapaKTepHUX O3HAK, SKI MpUTaMaHHI YKpailHCBKIN JepiKasi,
BUKJIa/Iaul OBEPTAIOTHCS JI0 aHAJI3Yy THX MUTaHb, K1 K (QYHKIII Mae aepxaBa — IIe
pa3 HaroJoOUIYIOTh Ha MOHATTI, O3HaKaX (PYHKIH Iep)kaBH, Ta 3aBXKIU aKIECHTYIOThH
yBary Ha nepeniky 1ux (GyHKIIiM, Ha TOMY, SIK K€ came iX KIacu(piKyloTh y CydacHii
HAyKOBIH JITEPATYpI;

- TpU PO3MJISAl CYy4aCHOTO YKPaiHCHKOTO KOHCTUTYIIIOHANI3MY, JOCITIIHUKA
3aBXU 3BEPTAIOTh yBary Ha Te€, SIKUMH XK € MOro HiHHOCTI. A Ha Cy4YacHOMY eTarll
PO3BUTKY YKPAiHCHKOI IOPUIMYHOI HAYKM HIXTO 3 BUYEHUX HE 3alepeyye HasBHICTb

lepapxii IHHOCTEH KOHCTUTYIIOHANI3MY (1 HE JIMIIEe KOHCTUTYIIOHANI3MY — BCE

! Nocnimkerns mposeneno 3a marpuMkn Fondation Maison des sciences de I’homme (www.finsh.fr). L'étude a été
soutenue par Fondation Maison des sciences de I’homme.


http://www.fmsh.fr
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YacTille TOCTIKYIOThCS KOHCTUTYIIHHI IIIHHOCTI, IIHHOCTI OCHOBHOTO 3aK0oHY 1996
POKY TOIIIO).

[lomo 1mporo 3B’s3ky, mpodecop k. [MapamkaeB MOsSCHUB HACTYIIHE: I[IHHOCTI
BKJIIOYAIOTBCA 110 TeKCTiB (OCHOBHUX 3aKOHIB, 1 IHKOJHM KOHCTUTYIII€JaBEIlb
HaroJIolly€e Ha TOMY, 1110 Ta YM 1HINA I[IHHICTh 200 Tpyna MIHHOCTEH BUCTYNAIOTh SIK
«OCHOBHI», «HaWBaXJMBIII». TUM HE MEHII, KOHCTUTYII€/laBellb HE BUOYIOBYE
1€pApXil0 LIHHOCTEW — 3HOB-TAaKH, MAaKCUMYyM, OJHA YM KIJbKa LIHHOCTEH MOXKYTb
Oyt BimHeceHl 1o uyucia ocHoBHUX [1, c. 101-103]. Ane, >koHa KOHCTHTYLIS Y
Cy4aCHOMY CBITI HE MICTUTh IOJIOKEHHS MPO «IPYrOpANHID» YU MPO «HEOCHOBHI»
IIHHOCTI.

Came IIIHHOCTSIMU KEpPYIOTbCSI OpraHu IyOJIIYHOT BIaJd, OCOOJMBO CYJIOBI, 1 Y
MepIly 4Yepry OpraHd KOHCTUTYLIHHOI IOPUCAMKLII, KOJU BOHU BUPILIYIOTH CIHIpPHI
nuTaHHs. [IeBHUN KOH(IIKT y CYyCNUIBCTBI, SIKUM BUPIIIYETHCS MPABOBUMHU 3aCO0aMHU
— 1e KOHQmKT IiHHOCTeW. OcCOOIUBICT, HAMOLIBII TOCTPUX, BAXKIUBUX IS
BUSIBJICHHSI BEKTOPIB IMOJAIBIIOTO CYCIIJIBHOTO PO3BUTKY KOH(IIIKTIB TOJSATAE y
TOMY, 1110 HE 1CHY€ 3a3/1aJIeT1Ib BU3HAYCHOI BIAOBI/I1 HAa MUTAHHS — SK1H K€ [IIHHOCTI
CJiJ HaJaTu IepeBary.

A Tomy opranu mnyOJIIYHOI BIaAM KOXKEH pa3 MICIS TOro, SIK BOHU BUSBUIU
«KOHGIIKTYIOU1» IIHHOCTI, BUOYJAOBYIOTH 1€papXit0 I[IHHOCTEH, K TO KaXKyTh, «TYT 1
3apas».

lepapxisi 1iHHOCTEHl BUOYIOBYETHCS 3 OISy Ha TIOJOKEHHS YHHHOTO
3aKOHOJIaBCTBAa, HA CHUTYyaIlil0 B CycniuibCTBL. Ha 110 iepapxiro BIUIMBaE HHU3Ka
YUHHUKIB, OJTHAM 3 SIKUX € lepapxis GyHKUiN aepxaBu. YoMy s poOir0 Harojoc Ha
1[bOMY O4YEBUIHOMY (DaKTi?

[licnss mporosiomIeHHs HE3aJIEKHOCTI YKpaiHM HHU3Ka BiIOMHUX (HaxiBLIB 3
IOpUMYHUX HAyK, TEPEeBAXKHO 3 Teopili Jep)kaBH 1 IpaBa, HAroJjolIyBald Ta
MIPOJIOBXKYIOTh HArOJIONIYBAaTH HA TOMY, IO HABYAJIBHY JAUCIUILTIHY TpeOa iMCHYBaTH
He «Teopis nepxaBu 1 mpaBa», a «Teopis mpaBa Ta HAepXKaBw» - 1100
MPOJIEMOHCTPYBATH «IEPIIICTh» TMpaBa — a He JepkaBu. Ha ixHIO nymKy, 3a

PaJSHCBKHUX YacCIB «IEPUIICThY JEpPKaBU MpHU3BENa J0 TOrO, U0 MPaBOM HEXTYBaJIU
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noBoJil yacTo. [IpeacTaBHUKN 01€CHKOT IMIKOJIM TEOpii JEp:KaBH 1 MpaBa, cepel AKuX
npodecop FO.M. O60poTOB, 3aNPOTIOHYBAI BECTH MOBY TIPO «3araJlLHOTEOPETHIHY
fopuctipyietiioy. CaMe Mmij Takol HAa3BOIO HaBYAJIbHA JHUCIMIUIIHA, MAKCUMAIBHO
HaOJIIKEeHa 32 CBOIM 3MICTOM JI0 KiacwuHOi «Teopii aepkaBu 1 mpaBay, MPOTATOM
MIEBHOTO MepioAy BUKiIaaanack B HamionanbHoMy yHiBepcuTeTi «Oiechka IopuInyHa
akazneMisi» Ta y Woro (umisix; 3apa3 Ha3By Ili€l HaBUAJIbHOI AUCIUILUIIHK 3MIHEHO Ha
OUTBII TpAAUIIIIHY.

Sk mpencTaBHUK HAWOUIBII TMOJITH30BAHOI rajgy3l MpaBa — KOHCTUTYIIIHOTO
mpaBa — 5 HE MOXY MOTOJUTHCH 3 TaKOI MOCTAaHOBKOIO MUTAaHHS (a came, BU3HATH,
110 MPaBO B IOPUIMYHIN HAyI[l Ma€ BU3HABATHUCS «BAXIIMBIIIMMY 32 JIepKaBy). AKII0
3BEpPHYTUCA JO0 I1CTOpii BUHMKHEHHS IIpaBa, TO BOHA TICHO IOB’s3aHa came 3
nepxapoto. [IpaBo € 01HOIO 3 0O3HAK CY4YacHOI JIEPKABH, - & HE HABMAaKu. A TOMy, Ha
MIid TIOTJISA], JIOTTYHO OYIKYBaTH, IO 3MIHU B i€papXii PyHKIIN JAep:KaBU HEOAMIHHO
TATHYTh 3a COOOI0 3MIHM B i€papXii KOHCTUTYIIMHHUX I[IHHOCTEW (y LHMX Te3ax
MUTAHHS 3BOPOTHOTO BIUIMBY HE aHAI3YIOTHCA).

lepapxiss ¢GyHKIIM jgepxkaBu  JOCHIKYBalach B YKPAiHCBKIM  IOPUAMYHIN
JiTepatypl HeogHOpPa30oBo. OJHE 3 HallCydacHIMX MOHOTpadiyHUX AOCIHIKEHb 3
UbOr0 TUTAaHHA Y KOHCTUTYILIHHO-NPABOBIM IUIOMIMHI HAJIEKUTh aBTOPCTBY
npodecopa O. CinbkeBrUY. ABTOPKA IMAKPECINIa KiJTbKa BaKIIMBUX TE3.

[To-nepme, mpodecop O. CiHbKEBHY TMOTOMKYETHCS 3 THUM, M0 Taly3i
KOHCTUTYIIIHHOTO TIpaBa MpUTaMaHHUW BUCOKHM CTYIiHb mojiTu3aiii. BomHouac,
OOTPYHTOBYIOUM BIUIMB (PYHKIIH YKpaTHCHKOI JepKaBU Ha KOHCTUTYIIHHO-TIPABOBI
(dbeHOMEeHH, BOHA TaKOXX 3BEPTAETHCS 1 JI0 ICTOPUYHOTO JOCBITy, HAroJOMIIYIOYH HA
TOMY, II0 «ICTOPUYHUN PO3BUTOK Tanmy3l B YKpaiHi ... WIIOB y HampsMi BiJ
Jep>KaBHOTO J0 KOHCTUTYIIMHOTO mpaBa» [2, ¢. 112]. Bapto noeaHatucs a0 1bOro
apryMeHTYy.

[To-mpyre, BOHa 3ayBaxkye, IO «J0 YMCIa THUX raixy3ei mpaBa, Ha (QyHKIIT SKAX
BIUTMB (QYHKIINA AepaBu OyJe MaKCUMaJIbHHUM, CJIiJ BIHECTH, Yy TEpIIy Yepry,
KOHCTHUTYIIIHE MPaBo sIK raiay3b mpasa» [2, ¢. 117]. 3HoB-Taku, TOLIBHO BUCIOBUTH

MIATPUMKY TaKOMY IMiIXOY.
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[To-Tpere, BOHA y3arajbHIOE, 10 «HA €KOHOMIYHY, MOJITUYHY Ta 1HII cdepu
CYyCIUIBHOTO UTTS BIUIMBAE HE TUIbKH JEp)KaBa, 1 HE TUIbKM mpaBo. Bapto
HaroJIOCUTH Ha BaXJIUBOCTI e(PEKTUBHOTO (YHKIIOHYBAHHA T'POMAJSTHCHKOTO
CYCNUIbCTBA, IHIIUX CYCHUIBHUX 1HCTUTYTIB UIsl TOTO, 00 JOCATaTH MOCTaBICHUX
[IJIe B €KOHOMIYHINM, MOMITUYHINA Ta 1HmUX chepax. OHaAK, BIUIUB JEpKaBU Ta
mpaBa Ha Il Ta IHII chepH CYCHIIBHOTO XKUTTS BaXKKO IMepeoriHuTu. be3 1poro
BIUTMBY HA CYYaCHOMY €Talll CyCHUIPHOTO PO3BUTKY HaBPSAJ YH MOKIHBO
BIIOPSIKYBAaTH CYCIUIbHI BIIHOCMHU y LHX cdepax kutts» [2, c. 118]. Ls te3a €
BXJIMBOIO JIJIsI aHAI3y MUTaHHS BIUIMBY i€papxii QYyHKIH AepkKaBU Ha i€papxito
KOHCTUTYI[IHHUX I[IHHOCTEM.

Hapemri, npodecop O.CiHbkeBUY y3arajibHWIA HasiBHI Y Cy4YacHIN HOPUAMYHIN
JiTepatypi knacudikamii QyHkmii aepxaBu. [ HAIIOro IOCHITKEHHS HalOiIbIIe
3HAYEHHS MAIOTh JBl HACTYMHI KJIacugikarii:

- «BaJIKHO BIJ TPUBAJIOCTI Aii — MOCTIMHI Ta TUMYACOBI;

- 3QJIEKHO B1J] 3HaYEHHS — FOJIOBHI Ta Apyropsaau» [2, c. 119].

Takum yMHOM, Ha TPUKIAlI TaKoi IIHHOCTI, SIK HalllOHaJdbHA Oe€3IeKa, MOXKHa
MPOJICMOHCTPYBATH MOJKJIIMBOCTI TMPAKTHYHOTO 3aCTOCYBaHHA CGHOPMYITHOBAHOT
MIPOTIO3HUIII].

OyHKIIIS HalllOHAJIBHOT Oe3MeKku B YKpaiHi HIKOJIU He Oyna apyropsaHoro. Bona
3aBX/M, BiJI MOMEHTY MpPOTrOJIOHIEHHS He3zalexHocTi y 1991 poui, Hanexama 10
YKCJIa OCHOBHUX (PYHKIIIH Jep>KaBHU.

HamionanpHa Ge3nieka ik KOHCTUTYIIIMHA IIHHICTD 3aBXK/IM 3aliMalia BaroMe MicIie
y Tekcti OcHOBHOro 3akoHy Ykpainu 1996 poky. Hampukmaa, B i1HTepecax
HalllOHATBHOI Oe3MeKu MOTJI OyTH OOMEkKeH1 OKpeMi OCOOMCTI Ta MOJITUYHI MpaBa
JIOMHYU, a TAaKOX 1 MpaBa JIIOAWHU, K1 BIAHOCATHCS A0 IHIIMX rpymd. BiamoBigHi
noJsioxkeHHs MicTuB (Ta MicTuTh) Po3ain 11 Konctutymii Ykpainu.

HamionanpHa 6e3meka — 1€ CI0BOCIIOIYUYEHHSI, SIKE JJOBOJII YacTO 3aCTOCOBYETHCS
KOHCTHUTYIIIEAABIEM TakoXX 1 B po3auiax (OCHOBHOTO 3aKOHY, $IKI MPHUCBSYEHI

opraHam myOJ14HOT BJIaJIH.
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Taxk, npu BuzHaueHHi chepu komrereHiii BepxosHoi Pagu Ykpainu y Poznimi IV
HATOJIOIICHO, 10 CEPe]l MUTaHb, IKi BU3HAYAIOTHCS BUKIIIOUHO 3aKOHAMHU Y KpaiHH, -
OCHOBHM HalllOHAJIBHOI Oe3neku, opranizaiii 30poinux Cun Ykpainu 1 3a0e3neueHHs
IPOMaJICEKOro MopsAKy (1. 17 yacTuHu nepuioi cTaTTi 92).

[Ipu Bu3HaueHH! MOBHOBaXKEHb I[Ipe3unenta YKpaiHM MPOroJiONIeHo, IO BiH,
30Kpema:

- 3abe3medyye  JCep)KaBHY  HE3QJICKHICTh,  HAIllOHAIbHY  Oe€3leKky 1
MPaBOHACTYITHUIITBO JIEP>KABH;

- € BepxoBuumMm I'onoBHOKOMaHyBauem 30poiiHux Cuil YKpaiHu; Mpu3HAadae Ha
MocaJu Ta 3BUIbHSE 3 MOCAJ BUIIE KOMaHAyBaHHSA 30poiHUX Cun YKpaiHu, 1HIIUX
BIMCHKOBUX (POPMYyBaHb; 3/IIHCHIOE KEPIBHUIITBO y cpepax HAIIOHATBbHOI O€3MeKu Ta
000pOHU JAEpPKaBH;

- oyoJitoe Panty HarioHanbHO1 6e3reku 1 00opoHu Ykpainu (ctarts 106).

o  mo camoi Pamgu, To y ctarti 107 KoncTuTymii Ykpainu y 4acTuHi nepiin
MigKpecatoeTbesd, o «Pana HamioHanpHOT Oe3meku 1 000poHHM YKpaiHM €
KOOpJIMHALIIMHUM OpPraHOM 3 I[HUTaHb HalllOHAJIbHOI Oe3meKkh 1 OO0OpOHU TIpH
[IpesunentoBi Ykpainm». A dactuHa apyra mnependadae: «Pama HarioHambHOT
O0esnexkn 1 000poHM VYKpaiHW KOOPAMHYE 1 KOHTPOJIOE [isIIBHICT OpraHiB
BUKOHABYOI BIIaJiK y chepi HallloHATILHOT O€3MeKH 1 000POHMY.

Otrxe, B yMOBax MHUPHOIO 4acy HalllOHaJhbHa Oe3mneKa sK I[IHHICTh 3aiimMana
BaroMe Miciie y nojioxkeHHsx OCHOBHOTO 3aK0oHY 1996 poky.

[Ticnst BBeaeHHsT BoeHHOTO cTaHy TeKcT KoHcTutynii 1996 poky He 3MiHIOBaBCH.
Anle 04eBHIHO, IO l€papXis LIHHOCTEW, MPO fAKl 3raayeTbcsi B OCHOBHOMY 3aKOHI,
3a3Hajga 3MiH, - B AaHaAJII30BaHOMY TMPUKIAJl, 3HAYEHHS TaKoi I[IHHOCTI, K
HalllOHaJIbHA Oe3IeKa, 0€3MePEeuHO CTaI0 OUTbII BUCOKHUM.

Ha mizgcraBi 4oro & Mo)kHa 3pOOMTH TaKHil BACHOBOK?

besnepeuno, Ha TACTaBI CHOCTEPEKEHHS 3a 00 €KTHBHOI pEabHICTIO
CHOTOJICHHSI.

Ane sk HGP'I BHUCHOBOK MOXXHa aprMeHTYBaTI/I?
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Ha nam mornsa, HailOUIbIl BaroMuM aprymMeHTOM OyJie MOCWJIaHHS SK pa3 Ha
3MiHY HOMEHKJIaTypH (PYHKIIH Cy4acHO1 Y KpaiHChKO1 Iep KaBH.

Bume Bxe 3a3Hadanoch, Mo (QyHKIiS 3a0e3meueHHs HaIllOHAJIbHOI OE3MEeKH B
VYkpaini 32K Hajexama 10 Yncia OCHOBHHUX (YHKIIIH HAIIOT 1ep>KaBH.

3 moyaTKoOM BiiiHH, 11 Miclie B iepapXii QYHKIIIN Jep>KaBy MiABUIIMIOCH BHACIIIOK
TOTO, IO (YHKIIA OOOPOHU 3 YMCIA APYTOPSAIHUX Ta 30BHINIHIX MEpeHnuia o
nepesiky TOJIOBHUX Ta HE JIMIIE 30BHIIIHIX, ane i (Ha jKalb) BHYTPIIIHIX (QYHKIIIH
nepkaBu. Hapasi BoHa HACTUIBKM TICHO TMO€AHAHA 3 (YHKIED 3a0e3MeueHHs
byHKIT 3a0€3MeYeHHs JepKaBHOI O€3MeKH, 10 HaBPsI YM MOXKIUBO (Ta HaBPAJ Yd
JOLIIBHO) iX po3MexoByBaTH. L1 3MiHM y niepeniky GyHKIIN YKpaiHChbKOT JepKaBH,
Ha Halll TOTJIsA/, SIK pa3 1 CBIYUTH MPO Te€, IO BOJHOYAC BIIOYIACS 1 «I3epKaIbHAY,
«CHUMETPUYHA» 3MIHA B 1€papXii KOHCTUTYLUIMHUX [{IHHOCTEM.

L1i Te3u € 3anpOIIEHHAM J0 MOJAIbIIOI0 HAYKOBOTO AUCKYPCY 3 LIbOTO MUTAHHS.

CnHcoOK BUKOPHUCTAHUX JKepeJI:
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2. CiapkeBruy O.B. @yHKIIIT KOHCTUTYLIHOrO MpaBa SIK raigy3i mpaBa YKpaiHH :

moHorpadiga. Kuis: Bugasauurso Jlipa-K, 2020. 462 c.

BUKJUKHU JJI ICJIABOEHHUX BUBOPIB B YKPAIHI

Moxonuyk B.C.
KaHOuoam puoudHux HayK, Cmapuiull 6UKIa0ad Kageopu KOHCMumyyitiHo2o
npasa Ykpainu Hayionanvrnoco opuouunozo yHieepcumemy

imeni Apocnasa Myopozo

«BignaHicTe yKpaiHCBKOTO Hapoay OOpOTHCS 3a MpaBO BUPINIyBaTH BJAcHE
MaiiOyTHe Haauxae. Lle neMOHCTpye cuily NEMOKPATHUYHUX 17edl 1 NMPUHLMUIIB, 5K
00’€IHYIOTHh HAIlll0 Ta 1l HapoJ Yy IMparHeHHI O JEMOKpaTii» — Taka LUTaTa 3BITY

Economist Intelligence «Innexc nemokparii 2022: miHis ppoHTYy AeMOKpartii Ta OuTBa
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3a Ykpainy» [1, c. 12] sickpaBo AeMOHCTpy€ LIHHOCTI, 3a SIKI Halla Jiep>kaBa BeJe
6opote0y. [lpuHarimHo 3a3HAa4YMTH, IO CIPOBOKOBAHA arpecielo pocii BiifHA
nepedyBae y IEHTP1 I[bOTOPIYHOTO 3BITY, MIAKPECTIOEThCA 11 3HAYECHHS IS
MaliOyTHBOTO JEMOKpaTii B €BpOIll Ta yChOMY CBITI, a pOCisi Ha3BaHAa HAWOUIBIIUM
my3epoM 2022 poky.

Xoua BiliHa ChOTOJHI Ma€ BiJIOJUCK Ha OIIHKAaX JIEMOKpaTii, MpaB JIIOJUHU Ta
BEPXOBEHCTBA IpaBa, A0 MMOBHOMACIITAOHOTO BTOPTHEHHS YKpaiHa Malla BHCOKI
MOKa3HUKHU SIKOCT1 BUOOPUYHUX MPOIECIB Ta TUIIOpali3My. ToMy HaA3BUYalHO BaXKIUBO
30epertd 1 TOCWINTHA JAEMOKpPAaTHUYHI Tpaauilli TpPOBEJACHHS BHOOpIB, IO
rapaHTyBaTUME JICTITUMHICTh MyONIYHOI BJaAM, CHOPUATUME €BPOMEHCHKOMY Ta
€BPOATIAHTUYHOMY Kypcy YKpaiHd, SKHM BH3HAYECHUN CTpaTEriyHUM Ha PIBHI
OCHOBHOT0 3aKOHY.

He3Baxatoun Ha Te, 10 OCTAaTOYHE PO3YMIHHS BHUKIHUKIB JIsl TPOBEICHHSA
MICISIBOEHHUX BUOOPIB Ta iXHIX MaciiTabiB OyJe 3po3yMiie JIUIIE MICs MePEeMOTH
VYkpainu, Bke CbOr0JJHI MO>KHA TOBOPUTH IIPO TaKI iX TPYIIU.

[lo-nepie, 11e BUKIMKH TOB’SI3aHI 13 MAcCOBUM IEPEMIIIEHHS TPOMAJsH, TPH
bOMY SIK B CEPEANHI KpaiHH, TaK 1 32 KOPOH.

3a nanumu noprtainy YmnpasiiHHa BepxoBHoro komicapa Opraxizaiii O0'enHaHUX
Hariii y cnpaBax 6ixeHiiB cranoM Ha 1 cepras 2023 poky, KUTBKICTh MEPEMIIIEHUX
rpoMajisiH YKpainu, 3adikcoBanux B €Bpori cTaHOBUTH 5 MitH. 872 tuc. 700 ocid, y
cBiTi 3arasioM — 6 MiH. 231 Tuc. oci6 [2]. [Ipu nboMy Taki laHi OTpUMaH1 EPEeBaKHO
Bl OpraHiB BIaJu KpaiH mepeOyBaHHS, a 1€ O3Hayae, IO peajdbHa KapTHUHA
nepeMinieHHsT Moke OyTH 11e O1bIn MacTabHoo. Takok BapTo 3BEpHYTH yBary Ha
JOCIIJIKEHHS, SIK1 CB1T4aTh. 10 OUIBIIICTh MEPEMINIEHUX 32 KOPAOH yKpaiHIliB (82%)
3alliKaBJIeHI 1 BMOTHBOBAaHI B3STH Y4acTh Yy TOJOCYBaHHI, MPU I[bOMY a0COJIOTHA 1X
OutbIIICTh (56%) TOTOBI BUTPATUTH HA YYaCTh CTUIBKHU Yacy, CKUIbKU OyJie JJId [IbOTO
noTpioHo [3, c. 16].

[Tompyn HeoOXigHICTH €(EKTUBHOI MONITUKH pemarpiamii MO)KHa TMPHUITYyCKaTH
CYyTTEBO OUIbIIIE HAaBAaHTAKCHHS JUIBHUYHI BHOOPYI KOMICIi, K1 3TigHO 3 YHMHHOI

MOZENIl  OpraHi3alii  3aKOpJOHHUX BHOOpPYMX  JAUIBHHUIL  YTBOPIOIOTH B
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JTUTUIOMAaTUYHUX YCTaHOBaX Ta BINCHKOBHX YacTUHAaX. OKpPEeMUM BHUKIUKOM €
HaJSKHUN 00JIIK BHOOPINB 3a KOpAOHOM. Te X caMme aKTyalbHO JJIA OpraHizaiii
rOJIOCYBaHHS Ha TepUTOpii YKpaiHU, OCKUIbKH BHYTPIIIHE TEPEMIIICHHS CYTTEBO
3MIHIOE YHCEIIbHICTh BUOOPIIIB TIJTLHUII.

[To-npyre, 11€ BUKIMKYA 3yMOBJICHI pyHHYBaHHSIM 1H(PPaCTPYKTYpH BHACIIJIOK aTak
pocii. 3a ganumu KSE Institute (anamituynuii migposnin KuiBckkoi mIkomnu
eKOHOMIKH) y mepiof 3a 24 mrotoro 2022 poky no 24 mrotoro 2023 poky mnpsiMi
30UTKH, HaHeceHl 1H(GpacTpyKTypl YKpaiHM B XOJ1 BIMHM, CKJIaJalOTh OJU3BKO
$143.8 mupn. [Ipu 11bOMy MPOJOBKYIOTHCS TOMIKOKCHHS Ta PyHHYBaHHS OCBITHIX
3aKIadiB (JI€ sIK MPABHJIO PO3MINTYBAIUCS MITLHUYHI BHOOPUI KOMICIi Ta, BIAMOBITHO,
MPUMIIIEHHS ISl TOJIOCYBaHHsS) — TakuxX Hapasl 3170 (3-momix Hux Mmaibke 1500
3aKJIaJiB cepeiHboi OCBITH, 909 — nomkiibHOT, 528 — BUIO1) [4].

[lo-Tpere, 1€ BUKIUKA 3YMOBJIEHI THUMYAacOBOIO OKYIAI€EI0 TEPUTOPIil.
BigHoBneHHs  (DYHKI[IOHYBaHHS YCIX CYCHUIBHO-TIOJITHYHUX I1HCTUTYTIB Ta
MPOBECHHS BUOOPIB HA HUX MOXE MOTPeOyBaTH 3HAYHUX 3YCHJIb Ta 4acy, a TOJIOBHE
MONIYKY OaldaHCy MDK pEIHTerpaiiclo TPoOMaasH Ta MPOTUIIEI 3arpo3am IS
JIEP’)KaBHOTO CYBEPEHITETY 1 He3aleXHOCTi. | umMm TpuBamimor Oylia OKyIalis
TepuTOpii (OKpeMi 3 kUil nmepeOyBaroTh B TakoMy ctaTyci 1e 3 2014 poky) — Tum
rOCTpIIIE CTOATUME LISl TPYIIa BUKJIHUKIB.

[lo-ueTBepre, 1e O€3MEKOBI BUKIMKH, 30KpeMa 3aMIHYBaHHsS TEpUTOpik (3a
nanumu The Washington Post YkpaiHa Bke CbOroJiHI € HaOUIbII 3aMiHOBAHOIO
KpaiHolo, Jie TUIOIIa PO3MIIICHHS BHOYXOHEOE3NMEeUHUX MPEAMETIB CIiBMIpHA 13
Qnopuaoro un YpyrBaeM [5]), mMoxiauBl (pi3U4HI Ta KiOep-aTak, PI3HOMaHITHI
MPOBOKAIIli Ta HaMaraHHs 3ipBaTu a00 BIUIMHYTU Ha BUOOpuuil mporiec 3 60Ky pocii
a00 11 COI03HUKIB.

[To-m’siTe, 1€ pU3KMKHU JUIsi CBOOOM BUPAKEHHS MOTJISIIB Ta ILTIOPATI3MYy JYMOK.
JlieBa meMokpaTisi HeMOXHBa 0e3 iX 3a0e3meueHHs, YoMy 37aTHI MEepPEenIKOKATH
1HEepIIis MOCTKOH(DIIIKTHOTO Mepioy Ta paguKaiizallis HorsaiB. €BpONeUChKU Cy
3 mpaB JoauHu y crpai «boyman mpotu CrionydeHoro KoposiBcTBay Harojocus,

0 BUThHI BUOOpHU Ta CBOOO/Ia BHPAKEHHS IOTJIAIIB, 30KpeMa CBOOOa MO TUIHUX
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ne0atiB, pa3oM YTBOPIOIOTH OCHOBY OYb-sIKOI JE€MOKpaTU4HOI cucteMu. OKpemMum
BUKIIMKOM OyJie 3a0e3neueHHs Ta KOHTPOJb 3a 31HCHEHHSIM MepeIBUOOpHOT aritartii
32 KOPJIOHOM Ta 3 BUKOPUCTAHHSAM MEPEX1 IHTEPHET.

Crporomui llenTpansHa BuOOpYa KOMICII aKTUBHO IIPOBOJUTH poOOTYy i3
HaIpaIfoBaHHs 3MiH JI0 3aKOHOJABCTBA, CIPSIMOBAHUX Ha IOJOJIAHHS BHUKJIUKIB
HICISIBOEHHOTO Tepiony. OkpeMi 3 HUX OyJ0 MOKJIaJEeHO B OCHOBY nocTtaHoBu «IIpo
MPOMO3UIi 100 BIOCKOHAJICHHS 3aKOHOJABCTBA YKpaiHW, CHpPAMOBaHI Ha
3a0€3MEUYEeHHs] MIATOTOBKM Ta TMPOBEJACHHS BUOOpIB TMiCIA MPUIUHEHHS YU
CKaCyBaHHs BOEHHOTO CTaHy B YKpaiHi» [6], mpoTe 1o OaratboM IUCKYCIi IIe
TPHUBAIOTb.
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MAPJAMEHTCHKHUHA KOHTPOJIb TYBJIYHOI'O
AJIMIHICTPYBAHHS COEPU HAIIIOHAJIbHOI BE3IEKU:
KOHCTUTYUIAHO-IPABOBI ACIIEKTH

Mys3sa O.B.
O00KMOP IOPUOUYHUX HAYK, CIAPUULL HAYKOBULL CnigpoOimHuk, npogecop kagpedpu
KPUMIHANbHO20 Ma AOMIHICmMpamueHo2o npaea Axademii aosokamypu Yxpainu,

YneH-KopecnoHoeHm Axaoemii aOMiHICMPpamueHO-npagosuUx HayK

HamionanpHa Oe3neka € KIIIOYOBUM  SIAPOM  KOHCTUTYLIHHOrO Jaxy Ta
KOHCTUTYIIHHO-IIPABOBOi OXOPOHH ii HEB1’ €EMHHX E€JIEMEHTIB.

VY TenepilHiX yMoBax MyOii4HE aJIMIHICTpYBaHHS cpepu HaIlOHATBHOT OE3MeKH
HaOyJI0 pEeakTHUBHUX 3MiH, SIKi MOTpeOyIOTh HANEXKHOI peaiizalii Ta MOAaTbIIOro
IIPABOBOI'O0 MOHITOPHHTY. Y LBOMY IpOLIECI Ba)JIMBY pPOJib BIABEACHO IpPaBy SK
IHCTPYMEHTY L[IHHICHOT'O BUMIPY ITPaBOBUX MPOLECIB 1 SBUIIL

[IpormoHoBana myOmikamisi mNpUCBAYEHA OAHIM 13 (QyHKUIA MyOMiYHOTO

aaMiHICTpyBaHHS — (yHKIIT KoHTposito. Hapasi me € gyxke BakiauBuM, 00 Bij
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e(eKTUBHOCTI MOro 3AIMCHEHHS 3alieKUTh JOBipa MDKHAPOJHUX MAPTHEPIB Ta
THCTUTYLIH 10 YKpaiHH.

Cepen cy0’eKkTiB, Kl YINOBHOBa)KEHI 3/1MCHIOBATH KOHTPOJIb Yy MyOJIIYHOMY
yIOpaBlIiHHI, YUibHE Micle BiaBeAeHo BepxoBHii Pani Ykpainu (manai mo TekcTty —
[lapnamMeHT), OCKUIbKH MapIaMEHTChbKO-YPSJI0Ba B3a€EMOJIIE B CUCTEMI J€pP>KaBHOI
BJIaJM B yMOBaX KOHCTUTYLIMHOI MapiIaMEHTChKO-TIPE3UIECHTChKOI PECIyOiKu
3aiiMae HaBUIIUH TJIACT OpraHi3allii Ta 3A1HCHeHHS MyOJIIYHOI BJIaJIH.

Cnig  3ayBaXdTH TMpo Te, IO MapIaMEHTChKUA KOHTPOJIb TOTpedye
YAOCKOHAJIEHHS SIK Ha PIBHI KOHTPOJIbHUX MPOLIEYp, TaK 1 caMoi Bi3ii Ta I[iIei Takoi
KOHTPOJIBbHOI ismbHOCTI. [locTymoBi kpoku 3 pedopMyBaHHS O3HAUCHHX NUTAHD
[lapmameHT peanizye HUIIXOM PO3POOKH MPOEKTIB 3aKOHOJABYUX AKTIB, 10 MAIOTh
Ha METI MOCUJIEHHS M1JKOHTPOJIBHOCTI Ta mia3BiTHOCTI Kabinery MiHicTpiB Ykpainu,
pedbopMyBaHHS ~ MIHICTEPCTB, YIOPOBAPKEHHS  HOBHX  IHCTPYMEHTIB  IOCT-
3aKOHO/IaBUOT0 KOHTPOJTIO.

VY 11b0My KOHTEKCTI Ta 3 OTJIAAY Ha 3asBicHy TeMy myoOumikaiii y [lapmamenTi mie
10 24 motoro 2022 poky OyB 3apeecTpOBaHMM 3aKOHONPOEKT «[Ipo mapiaamMeHTChKH
KOHTPOJIb 3a JOTPpUMaHHAM BuUMOr KOHCTHUTYmiI Ta 3aKkoHIB VYKpalHU II0JI0
3a0e3MeUeHHs HaIllOHATBHOI O€3mekn B JISIBHOCTI  CHEIlaJbHUX CIyXO Ta
MIPaBOOXOPOHHUX OpraHiB» 3a peectpaiiiaum Ne 1204 Big 29.08.2019 poky (namni mo
TEKCTY — 3aKOHOITPOEKT).

Mera po3poOku Ha3BaHOTO 3aKOHOMPOEKTY — cTBopeHHs Komitery BepxoBHOI
Panu VYkpainu momo 3a0esneueHHs 31MCHEHHS NapJIaMEHTChKOTO KOHTPOJIIO 3a
JEp’)KaBHUMH ~ OpPTaHaMH  CIICHIaIbHOTO TPU3HAYCHHS 3  MPABOOXOPOHHUMH
GyHKIISIMU,  [PAaBOOXOPOHHUMM  OpraHaMd, MPaBOOXOPOHHUMH  OpraHaMu
CHEIiaJbHOTO  TPW3HAYEHHS Ta  pO3BIMYBaJIbHUMU OpraHaMHW, a TaKOX
MIPaBOOXOPOHHUMHU OpraHaMHu 1070 aoTpumaHHs BuMmor KoHnctutyiii Ykpainu npu
3a0e3neyeHHl HUMHU HalllOHAJIbHOI OE3MEeKH B YACTHHI JOTPUMAaHHS IMpaB, cBOOOT i
IHTEpECIB JIIOJUHU 1 TPOMAJSIHHMHA, MO0 3IMCHEHHS KaJpOBOi TMOJITHUKUA B
3a3HauveHiM cdepi Ta 11 ePEeKTUBHOCTI, a TAKOK BU3HAYCHHS 3aBJIaHb Ta MIOBHOBAXCHD

Takoro komitety [1].
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Cama mo co0i 17es CTBOPEHHS CIEHMIAIbHUX MapJIaMeHTChKUX KOMITETIB 3
BUKJIIOUHO KOHTPOJIbHUMH TTOBHOBQKEHHSAMH JISKUTh Y IUIOMIMHI HEOOXI1THOCTI
nocusieHHs 37iiicHeHHst [lapnaMeHTOM $K BIAKPUTOrO MJisi CYCHUIbCTBA, TaK 1
3aKPUTOr0 KOHTPOJO chepu HaIMOHATLHOI Oe3meku. Y MisUTbHOCTI TMapiiaMeHTIB
3apyODKHHUX KpaiH ICHY€ MpaKTUKa CTBOPEHHSI CHEIlaJbHUX KOHTPOJIBbHUX KOMITETIB,
KOMICIi#, AenmyTaTchkux rpym, 6topo (Hanpukian, CIIA, ®PH, ®panuis, Pymynisa ta
1H.). HaiiOinpll BaXXJIMBUM MUTAaHHSAM Y CTBOPEHHI HAJIEKHUX YMOB JUISl AISIBHOCTI
Ha3BaHUX IMAPJIAMEHTCHKUX OpraHiB € TO€JHAHHS BIJIKPUTOCTI MapIaMEHTCHKOI
TISUIBHOCTI  Ta  CIELIAJIBHOIO  MPAaBOBOTO  PEXHMY PETyJIIOBaHHSA  BIJHOCHH
HalllOHANbHOI Oe3neku (00CsIr NapllaMeHTCHKOTO pO3CIiAyBaHHS Ta Harsay,
KOHTPOJIb ONEPAaTUBHOI MISJIBHOCTI PO3BIAYBAaJbHUX CIYyX O, AOCTYN 10 Ta€MHOI
iH(pOopMaIlii, KOHTPOJIb OI0/PKETHUX BUAATKIB Ta iH.).

[IporoHoOBaHi 3MIHUM TOTPEOYIOTh Y3TO/PKEHHS 13 KOHCTUTYLIMHUMHU Ta
3aKOHOJIaBYMMU MTPUTTUCAMHU, SIK:

—  3paiiicHeHHs  [lapiaMeHTOM — KOHTpOJIO Yy  MeXaxX, BH3HAYEHHUX
Koncturymieto ta 3akoHoM (myHKT 33 yactuHM mepmioi crarti 85 KoncTuTymii
VYkpainn);

—  CTBOpPEHHsA 3 4YHCIa HApPOJHUX JAEMyTaTiB YKpaiHu KOMITETIB s
BUKOHAHHS KOHTPOJbHUX (QYyHKIIH BiamoBigHo A0 Koncturymii Ykpainu (ctarts 89
Koucrurymii Ykpainn);

—  HAJAUIEHHS NapJIaMEHTChKUX KOMITETIB KOHTPOJIBHOK (DYHKIIIEI0 HA PiBHI
3akony Ykpainu «IIpo komitetn BepxoBnoi Pagu Ykpainu» (crarts 11).

HaBeneni Bumie Tpu HOpPMATHBHI IOJIOKEHHS BHM3HAYAIOTh CIIIBBIJHOLICHHS
KOHCTUTYI[IHHO-TIPABOBOTO ~ Ta  3aKOHOJABYOTO  PETYJIOBAaHHA  31HCHEHHS
NapJaMEHTCbKUMHU KOMITeTaMu (yHKLII KOHTPOJIO — SIK JOpPaguyoro OpraHy
[lapnaMenTy, mpu IpboMy O€3 HAJUICHHA iX MOBHOBAXXEHHSMHU PETYIIOKYOro 1
KOHTPOJTIOIOYOTO BILJIUBY.

3 ornsiay Ha BUKIAACHE, CHiJ CTBEpAXKyBatu, 1o Oe3 3miH 1o Koncturymii
VYkpainu peanmizaiis MOJOXKEHb 3a3HAYEHOTO 3aKOHOMPOEKTY € HEMOKIHBOIO.

[linTBEpHKEHHSAM JTaHO1 TE€3M MOXKE CIYryBaTH MpaBoBa No3ullis KoHCTUTYLIIHOrO
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Cyny Ykpaiau — «...3[1IiHCHEHHS MapJaMEeHTChKOr0 KOHTPOJIIO — 1€ IpaBo BepxoBHOI
Pamu Ykpainu, mo peanizyeTscsi HEIO 0€3M0CepeIHbO YU OTOCEPEIKOBAHO — Yepes
Bu3HaueH1 KoHctutyiiero Ykpainu faepkaBHi opranu. A xkomitetu BepxoHoi Paau
HE € CaMOCTIMHUMH Cy0’€KTaMU MapiIaMeHTCHKOT0 KOHTPOJI0. Bonu 6epyTh ydactb
y Moro 371HMCHEHHI JUIIEe Ha CTaJii MATOTOBKU Ta MOMEPEIHBOTO O3Sy MUTaHb,
BIJIHECEHHX JI0 c(hepr nmapiiaMeHTChbKOTO KOHTpoJto BepxoBuoi Pagu Ykpainu» [2].

Takum 4rHOM, MOCUJICHHSI €()eKTUBHOCTI MAPJIAMEHTCHKOT0 KOHTPOJIIO 3arajioM 1
chepu HaIllOHAJIbHOI O€3MeKH 30kpeMa notpedye mepi 3a Bce 3MiH 10 Koncruryii
VYkpainu, 110 y nepioj Ali pexxuMy BOEHHOTO CTaHy 3a00poHeHo. BpaxoByroun 11e, Ha
JAHUM Yac MOYKHA JIUILIE PO3TJIAIaTh MTUTAHHS PO JOMOBHEHHS PErJIAMEHTHUX HOPM
1 MpoIeAyp HOBUMH 1HCTPYMEHTAMH MOCT-3aKOHOJ/IaBUOTO KOHTPOJIO, OJHAK, SIKIIIO
Opatu 10 yBaru cepy HaIliOHATBHOI OE3MEKH SK OJWH 13 MPEIMETIB KOHTPOJIIO, TO
HEOOXITHUM € BpaxyBaHHS OCOOJMBOCTEH MyOJIYHOTO aJMIHICTPYBAHHS Yy JaHii
cdepi 13 BCTAHOBJICHUMHU OOMEKEHHIMHU Ta 3a00pOHaAMHU.

Cnucoxk BUKOPUCTAHUX JIAKepet:

1. IIpo mapmamMeHTCHKUN KOHTPOJb 3a JAOTPUMaHHAM BuUMOr KoHCTHTymii Ta
3aKOHIB YKpaiHM 1010 3a0€3MEeUeHHS] HaIllOHAIbHOI O€3MEeKW B AISIIBHOCTI
CHeIiaJbHUX CIyKO Ta TPaBOOXOPOHHUX OpPTaHiB: MPOEKT 3akoHY YKpaiHw,
peectp. No 1204 BiJI 29.08.2019 p. URL:
https://itd.rada.gov.ua/billinfo/Bills/Card/1037

2. BucnoBok Koncrutymiitnoro Cyny Ykpainu y cnpaBi Mpo BHECEHHs 3MiH J0
crateit 84, 85 Ta iHmmx Kouctutymii Ykpainu Big 14 Oepesns 2001 poky Ne 1-

B/2001. URL: https://zakon.rada.gov.ua/laws/show/v001v710-01#Text


https://itd.rada.gov.ua/billInfo/Bills/Card/1037
https://ccu.gov.ua/sites/default/files/ndf/1-v/2001.doc
https://ccu.gov.ua/sites/default/files/ndf/1-v/2001.doc
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THO®OPMAIIVMHI TEXHOJIOI'TI HA CJOYKBI IPABOOXOPOHHHUX
OPI'AHIB SIK 3ACIb NOCUJIEHHS HAIIIOHAJIBHOI BE3IIEKA
YKPAIHU B YMOBAX BOEHHOI'O CTAHY

Herpeoenbkuii B.B.
Kanouoam opuouyHux Hayk, 0oyeHm, 0oyeum Kageopu KpUMiHATICMUKU,
Hayionanvruii opuouunut ynieepcumem imeni Apocrasa Myopozco, naykosuil

cnigpobimnux H/[I usuenns npobaem 3n0uunnocmi imeni akademixa B.B. Cmawuca

HAIIpH Ykpainu

Y 3B’a3ky BilfHOIO Ha YKpaiHi o0co0iuMBa poJib  BIJBOAMUTHCS  POOOTI
MIPaBOOXOPOHHUX OPraHiB IIOJO0 MONEPEIKEHHA Ta JOKYMEHTYBAaHHS (DakTiB
NOPYILIEHHS HOPM Ta 3BUYAiB BIMHM, HOPM MDKHApOAHOIO NpaBa. BoeHH! 3104MHU
1] Yac BIMHMU MPOTU YKpaiHU Majd MicCIle BiJ CaMOro MOYaTKy BIHHU 24 JIIOTOTO
2022 poky. 3rigHo gaHux ['eHepasibHOrO MpoKypopa YKpaiHu B YKpaiHi CTAHOM Ha
17.06.2022 p. poscnigyBanock noHan 1 700 crpaB npo BOEHHI 3JI0YMHH JCP>KaBH -
arpecopa. 3aIOKyMEHTOBAaHO YHCENIbHI  BHUIIQJKU pYyHHYBaHb  KUTJIOBOI
iH(pacTpyKTypu, BOMBCTB MHPHUX JKUTEIIB Ta MapojepctBa. Ha enuHiit
3arajgpbHO/EepkaBHIN 1aTdopmi https://warcrimes.gov.ua/ 37a1HCHIOETbCST 30MpPaHHS
Ta JOKYMEHTYBaHHsS JIOKa3lB MpO BOEHHI 3JIOYMHH JI€pkKaBU — arpecopa. Takum
yuHOM, Ha 6a31 Odicy ['enepanbHOro nmpokypopa Ykpainu (paxkTudHo Oyio CTBOPEHO
CyyacHy 1H(pOpMaliiHO-aHANITUYHY CHUCTEMY JUIsl JOKYMEHTYBaHHS BO€HHHUX
37I0YMHIB Ha YKpaiHi 3 MOXKJIMBICTIO Ha/IaHHS JOKYMEHTIB, OTO Ta BiZI€O.

Ines mepeBipku il MIATBEPKEHHS OCOOM JIOAUHU IPU NEPETUHAHHI JEPKABHOTO
KOPJIOHY, KOHTPOJBHO-MIPOITYyCKHOTO TYHKTY, BXX€ Ouipiie 1 Oinblie crae
MPUBAOJIMBOIO 1 ACOIIIOETHCS 3 OE3MEKOIO.

bioMeTpuuHuMU Ha3MBAIOTh JOKYMEHTH, IO IMOCBITYYIOTH 0COOYy Ta MICTAThH
eJICKTPOHHMI HOCIH 1H(DOopMmalii, Ha sIKOMY 3anmucaHo 1H(OpMaIlio Mpo GiOMeTpPHYHI
JlaHl BJIaCHUKa JOKYMEHTY 3 MeTor Horo iaeHTtudikamii. I[lepenbayaeTses, mo Taki

JOKYMEHTH HaWOUIbII 3axXWIeHl Bil MIAPOOOK Ta BHKIIOYAIOTh MOXINUBICTH
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KOPHUCTYBaHHS HHUMHM OYJb-IKOIO 0C000I0, OKpiM BilacHuUKa. [oyloBHa imes
BIPOBADKCHHS OLIBII 3aXMINEHUX TOKYMEHTIB, SKi 3a0€3MedyroTh iIeHTH(]IKAIIiO
0co0u — 11€ CYTTEBE IMiJIBUILICHHS 3aXHIIEHOCT! CyCIILCTBA B/l MIPOSIBIB 3JI0YMHHOCTI
Ta MI>XKHaApPOJIHOTO TEPOPU3MY.

biomerpuuni macnoptu HaOyBarOTh Bce OuIbIIOro momupeHHs y cBiti [1]. Ha
Vkpaini 20.11.2012 p. Oyno mnpuitaaro 3akoH «lIpo €aunuii aep>kaBHUIA
nemMorpadiyHui peecTp Ta TOKYMEHTH, IO MiATBEPKYIOTh TPOMATHCTBO Y KpaiHH,
MOCBITUYIOTh 0CO0Yy uM 11 crmemiagbHuil cratyc» Ne 5492-VI, BiANOBIAHO A0 SKOTO
nepen0adyeHo BBEACHHS JIOKYMEHTIB 3  €JIEKTPOHHUM HOCIEM, Ha SKOMY
nepen0avaeThCsl PO3MIMIEHHS OIOMETPHYHUX JaHuX mpo ocody [2]. B 2017 pomi
Ypsaa Vkpainu 3arBepauB [losiokeHHS MpO HAIIOHATBHY CUCTEMY OlOMETPUYHOI
Bepudikamii Ta imeHTudikamii rpoMansH YKpaiHM, 1HO3EeMIIIB Ta o0ci6 0e3
rpomagsHcTBa [3]. JlokyMEeHTOM BH3HAa4Y€HO, IO II€¢ aBTOMAaTH30BaHa CHCTEMA,
CTBOpPEHA B IHTEpecaxX HaIllOHAJIbHOI O€3MeKH, €KOHOMIYHOro J00poOyTy Ta MpaB
JIOJIMHU, 3a JOTIOMOTOI0 SIKOT 3a0e3MeuyeThCcsl BCTAHOBJICHHS OCOOM 1HO3EMIIS Ta
ocobu 0e3 TpoMajsHCTBA, SKI B'1AKIKAIOTh B YKpaiHy, BUDKIDKAIOTh 3 YKpaiHW,
3MIMCHEHHS KOHTPOJIO 3a JOACpPKAHHSIM HHUMH TPABWI MepeOyBaHHS HA TEPUTOPIi
HAIIO1 JEPKABU.

Jlep>xaBHa TpUKOpAOHHA ciyk0a y rpynni 2017 p. mpe3eHTyBajia CUCTEMY
¢ikcamii OlOMETpHUYHUX [JAaHUX 1HO3EMIIB Ta oci0 0e3 rpomaasHcTBa [4].
JlemoHCTpalist poOOTH CHUCTEMH BiJ0yJacs B cToJMuHOMY aepornopty «Kwuisy. L
cuctema (pikcarii 610METpUYHUX JAaHUX 1HO3EMIIIB Ta 0cid 6e3 rpoMajsHcTBa OyII0
pO3ropHyTO Ha BUKOHaHHS Yka3y lIpesunenta Ykpainu Bix 30 ceprns 2017 p. No256
«IIpo pimenns Panu nHamioHanbHOi Oe3neku Ta oO0opoHu Ykpainu Big 10 numHs
2017 p. «lIpo mocuneHHs KOHTPOJIO 3a B’I310M B YKpaiHy, BUI3IOM 3 YKpaiHU
1HO3eMIIIB Ta 0ci0 0e3 TpPOMaASHCTBA, NOACpKAHHA HUMHU MpaBWI NepeOyBaHHS Ha
teputopii Ykpainnw» [5]. BoHa € ojHi€l0 3 MiJICUCTEM BiJOMYOi aBTOMAaTU30BaHOI
CUCTEMH MPUKOPIOHHOTO KOHTPOJTIO. JlepKIIPUKOPIOHCTY)K0a aKTUBHO IPAITIOE HA
BJIOCKOHAJICHHSIM O€3MEeKOBOI CKJIaI0OBOI Ha KopJoHaxX YkpaiHu. ChOrojiHi TEXHIYHI

3acobu  JIepKIpUKOPAOHCTY>KOM  JO3BOJSIOTH  3UMTYBaTH  BHUTOTOBIEHI 32
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MibkHapoaHuMmu ctanaaptamu IKAO 3akopioHHI macmoptu, B TOMY 4YHCHL 3
BOynoBaHUM 4inoM, ID-kapTku Ta BOMIMCHKI MOCBiAYEHHA. IIpu 1bOMy MOCTIHHO
BHUBYAETHCS JIOCBIA MEPENOBUX KpaiH CBITY, €BPOINEHCHKUX Ta aMEPUKaHCHKUX
MapTHEPIB 11010 MOOYJOBU CHCTEM aBTOMAaTHU3allll MAacOPTHOro KOHTposro. Kparii
3pa3Kku 00JIaJHAHHS BIPOBAKYIOTHCS y BIIOMUY 1H()OpMAIIHHO-TEIEKOMYHIKAIIHHY
cucreMmy. 157 nirouux MyHKTIB MPOIYCKY OOJIagHAHO 3aco0amu Uil 3YMTYBaHHS
iHpopMarlii 3 610METPUYHUX JOKYMEHTIB, a 126 MyHKTIB IPOMYCKY MiJKIIOYEHO 0
0a3 nanux Iarepnony. 3 cepnus 2017 poky iHpopmMaliiiHa cucTeMa IPUKOPAOHHOTO
BIJIOMCTBA aBTOMATUYHO MIJPAaxOBY€ KUIbKICTh JO3BOJEHUX [10 nepeOyBaHHA
1HO3eMIIIB B YKpaiHi.

3amyck cuctemu (ikcarlli 010MeTpUYHUX JaHUX J(epKIPUKOPIOHCITYKOU — 11€ 111e
OJIMH KPOK IIOJI0 MOKpaIIeHHs1 0€3MeK0BOi CKIA0BOI MpU MEPETUHAHHI KOPJOHY Ta
BJIOCKOHAJICHHSI CHCTEMU MPUKOPAOHHOr0 KoHTposto. Ilin uac macmopTHOro
KOHTPOJIIO 1HCHEKTOpH JlepKIPUKOPIOHCITYKOM  3A1MCHIOBaTUMYTh IEPEBIPKY
MaclMOpTHUX JOKYMEHTIB 1HO3EMIUIB, B TOMY 4Mcii 3a 0azamu I[HTepmomy. Takox
B1I0yBaTUMETbCA 34UMTYyBaHHS 1HQopMalii (BiIOMTKH TMAajbIliB) 3a JOMOMOIOIO
piaepis, Sika HAAXOAUTUME A0 MiACHCTEMU 0OPOOKH O10METPUYHUX JTaHUX BiJOMCTBA.
Kpim Toro, uepe3 MixkBifoMuy iHPOPMAIITHO-TEIEKOMYHIKAILIHHY CUCTEMY «ApPKaH»
BOHa Haaxoautume 10 HarionansHOi cucteMu OioMeTpuyHOoi Bepudikamii Ta
imeHTudikaii rpomMaasiH YKpaiHu, iHO3eMIliB Ta ocib 6e3 rpomansHcTBa JlepxaBHOT
Mmirpamiiinoi  ciayk6u. [Ipu  moBTOpHOMY  TepeTHHI  0CO00I0  KOPAOHY
3MIICHIOBAaTUMEThCS Tpoliec iieHTudikarii ocodu. [Ipu nibomy iHCHEKTOp GauuTUME
9M 37aBajia JIIOANHA CBOT O10MEeTpHYHI JaHi 1 3M1HCHIOBAaTUME iX TIEPEBIPKY. Y pasi He
CHIBINAAIHHS JaHUX Oco0y OyJe HampaBlI€HO Ha [JOJATKOBUN KOHTPOJb MJis
3’sICyBaHHS OOCTaBHH.

3 METOI0 PO3IIYKY MiA03pIOBaHUX 0CI0 BUKOPHUCTOBYIOTHCS M 1HII O10METpHYHI
cuctemu. Tak, y 2018 p. cniBpoOiTHUKM nomiii B YxkaHwkoy, KuTail onepxanu s
poOOTH HE3BMUANHI COHIIE3aXUCHI OKYJISIPH, OCHAIICHI MPOTPaMHUM 3a0€3MeYCHHSIM
1S posnizHaBaHHs oci0 [6]. L1 ycTpoi momimis Kutaro 10CHTh yCHIIIHO 3aCTOCOBYE

JUTSL IMMaHHS PO3IIYKYBAHHUX 3JTOUYHHIIIB.
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BukopucranHs ~ aBTOMaTM30BaHMX  CHCTEM  peecTpauii  OlOMETpUYHHUX
XapaKTEPUCTHK JIOJUHU B 30HE OOMOBHX [l Ha/la€ MOXJIMBOCTI KOHTPOJIOBATH Ta
3ano0iraTu KpUMiHaJIbHI TpaBonopyiieHHsa. Tak, B Ipaky 1 Adraunicrani ans 300py
JAHUX AMEpPUKAHChKI BIWCHKOBI BUKopucTOBYBanu cuctemu BAT (Biometrics
Automated Toolset) a6o HIIDE (Handheld Interagency Identity Detection Equipment)
[7].

Kommnexkt BAT cknagaetbcss 3 4YOTHPHbOX YaCTUH-HOYTOyKa, MHQPPOBOI
dboTokamepH, CkaHepa BIJOUTKIB MaJbI[iB 1 CKaHepa paimyxHoi 00010HKHU. 310paHi
JaHl MepeBIpAOThCA MO 0a3l NaHUX, AKYy MICTUTHh HOYTOYK [8]. ba3za mepioanyHo
CUHXPOHI3YETbCA 3 LEHTPAIbHUM CEPBEPOM TPy OIOMETPUYHHMX TEXHOJIOTIH.
HIIDE — 1me mMoOinpHUN TepMiHAJ, SKHH 103BOJISE (DIKCYBaTH BIJOMTKH TAJIbIIiB,
dororpadii, 300paxkeHHs CITKIBKM Ta Olorpadivni AaHi, OTpUMaHi B pe3yibTaTi
onutyBaHHs. [l 300py JaHuMX TIpo eKimaki MOPCHKUX CYJEH 1 4YOBHIB
3aCTOCOBYETHCS  CHEI[AIbHUN  KOMIUIEKT, 3aXWIIEHWH BiJ BIUIMBY BOJIU 1
nigBuieHoro Bidpariinoro BrumBy. Cuctema HIIDES Gyma po3pobnena st Toro,
1100 36poitHi cuiu CLLIA moriu sierko i1eHTu(dIKyBaTH JIFOACH B MOJIbOBUX YMOBAX 1
BIJIPI3HATH IpyTra BiJl BOpOra.
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BIJICTYH Bl MIDKHAPOJHWX 30B0B’SI3AHb YKPATHHM HA YAC
BIIHU: MIJICTABY TA HACJIIKHA

HaBmyk K.O.
K.10.H., OOYeHmKa, 00YyeHmKa Kageopu KOHCmMumyyiiuHo2o npasa Ykpainu

Hayionanvnoeo opuouunoco ynieepcumemy imeni Apocnasa Myopoeo,

VY 3B’s3Ky 3 BBEJCHHSIM BOEHHOIO CTaHy YKpaiHa O(DiIiiHO MOBiIOMUIIA PO
BIICTYH BiJl 3000B’si3aHb 3a EBpPONEHCHKOI KOHBEHIIEID TIpaB JIOJWHUA Ta
MiKHapOIHUM MMAaKTOM MPO TPOMASHCHKI Ta MOJMITHYHI mpaBa. e TsarHe 3a co6or0

MOKJIUBICTh BCTAQHOBJICHHSI JOJATKOBHUX OOOB’SI3KIB MIOJ0 BIMCHKOBOI CITyXOW,
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0OME>KEHHS 1010 MpaBa Ha MPUBATHICTh, CBOOOMY PEIrii Ta BUPa>KEHHS IMOTJISIIB,
mpaBa Ha MUpPHI 310paHHs, paBa Ha e()EeKTHBHI 3acO0M MPABOBOTO 3aXUCTY, MpaBa
BJIACHOCTI, TIpaBa Ha OCBITY Ta CBOOOJy mepecyBaHb. Tomy YkpaiHa TUMYacoBO He
BUKOHYBAaTHMeE JIEsKi 3000B’sI3aHHS, 1 116 HE CTAHOBUTUME MMOPYIICHHS MIXKHAPOTHUX
JIOTOBOPIB.

BiacTyn Bin 3000B’s13aHb, BIAMOBIAHO 10 MPAKTUKKA €BPONEHCHKOro Cyay 3 MpaB
moauau (€CIUI), nanexuts 10 auckperii nepxkasu. [IpoTe, sk 3a3Havayiocs B y
crpasi Ipnanais npotu O6'ennanoro KoposiBcTBa, 3aX0/1H, BXKHUTI IEPKABOIO, MAIOTh
OyTH OOTpYHTOBAaHMUMU 1 HEOOXITHUMHU B KOHKPETHIN cuTyarlii. Takox nep:kaBa mae
OI[IHUTU YU 3BUYAMHI 3aKOHU (OKPIM 3aCTOCOBHHUX JIMIIE B MEPIOJM HAA3BUYANHOTO
Yl BOEHHOT'O CTaHy) 3[1aTHI 3aXUCTUTHU JIETITUMHUHN 1HTEepec. SIKIo Takl 3aKOHU €
JIOCTaTHIMH, JOJATKOBI OOMEXEHHs OyAdyTh MOPYILIyBaTH MpaBa 1 CYNEepeUuTUMYTh
MDKHApOJHUM 3000B’s3aHHsIM. ba Ounblne, JOIUIBHICTH 3aXOJMIB Mae OyTH
OOTPYHTOBAHOIO B KOXKHOMY KOHKPETHOMY BHUIAJKy — HEIOCTAaTHHO JATH 3arajibHe
MOSICHEHHST JIJIT OOMEXEHb, BapTO 1€ ¥ apryMEHTyBaTH iX HEOOXIIHICTh Ta
MPOTIOPIIINAHICTD B 1H/IMBIIyalbHUX CIIPaBaXx.

[IpaBo Ha BiACTyl BiJ 3000B’s3aHb HE 3aCTOCOBYETHCS IIOJO CT. 2 (IpaBO Ha
KUTTS), KpPIM BHUINAJKIB CMEPTI BHACIIJOK IPABOMIPHUX BOEHHUX Ald, CT. 3
(3abopoHa karyBaHb), cT. 4 1.1 (3abopoHa pabCTBa 1 MIJHEBUILHOTO CTaHy), CT. 7
(misskoro mokapaHHs 0e3 3akoHy). IIportokon Ne7 no €BpomneilcbkOi KOHBEHIII
JIOTIOBHMB 1I€# MIEpeTiK MPUHIUIIOM non bis in idem (mipaBo He OyTH MPUTATHEHUM JI0
cyny abo mokapaHuMm ABidi) [2].

VY nyskti 1 crarti 15 KonBeHuli BUKIAIEHI TPU YMOBHU JIS IPABOMIPHOIO
BIJICTYIy BiJ 3000B’si3aHb: BIACTYI BiJl 3000B’3aHb MOBUHEH MaTH MICIIE MiJ Yac
BiifHM a00 1HIIOI CYCMUIbHOI HEOEe3MeKH, sKa 3arpoXKye KUTTIO HaIlli; 3aX0JH, 110
BXKMBAIOTHCS y BIAMOBIb Ha Taky BiHY a00 CychnuibHYy HeOe3IeKy, He IMOBUHHI
BUXOJHWTH 32 MEXIi, SIKHX BHMAara€ TOCTPOTa CTAHOBHUIIA; Ta 3aXOJW HE ITOBHUHHI
CyHEpEeUUTH 1HIITUM 3000B’a3aHHsIM JlepkaBu 3T1IHO 3 MI>KHAPOIHUM paBoMm [1].

Ilo x g0 odimiiHOro TiIyMaueHHd 3a3HadueHux ymoB, To Bix €CIIJI He

BUMArajaocs po3TIyMauyBaTH 3HAYEHHS TEPMiHY «BIHa» B 3HAY€HHI MYHKTY |
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ctatTi 15. Pa3om 13 TuM, Oyab-sIKi CyTT€B1 MPOSIBU HACHIIBCTBA 200 3aBOPYIICHHS HA
MeEX1 BIMHM IIBUJIIE 32 BCE MIANAAAOTh i M0 IPYroro acuekTy MyHKTy 1 crarri
15 — «cycninbHa Hebe3Mmeka, sika 3arpoXkye >KUTTIO Hallii». 3HAUYE€HHS OCTaHHBOTO
BHCJIOBY € 3pO3YMUIMM 1 03HAa4a€ «BUHATKOBY KPU30BY CUTyalil0 ad0 HaJA3BUYANHY
CUTYyaIlilo, sIKa BIUIMBA€ HA yCE€ HACENEHHS 1 CTAHOBUTH 3arpo3y JUisl YCTaJIEHOIO
KUTTS Tpomaan, mo Gopmye JepxaBy» (Lawless mpotu Ipnanmii) [4].

Uucnenni nosunii €CIUJI moao OxpeciaeHOro NUTaHHSA MiATBEPIKYIOTh, IO
HaJ[3BUYaifHA CUTYyallisl TOBUHHA ()aKTUYHO 1CHyBaTU a00 OYyTH HEMHHYYOIO, a KpU3a,
IO CTOCYETHCS JIUIIE KOHKPETHOTO PETIOHY JEp:KaBH, MOXKE MPHUPIBHIOBATUCH IO
CyCIITbHOI HEOe3MeKH, sika 3arpokye <«oKuTTIo Harii» Tak, y cmpasi Aksoy mportu
Typeuurnu po3risgaiucs BIACTYNH Bi 3000B’si3aHb ypsany TypeduyuHHU 11070
MiBJIEHHO-CX1IHOT YacTUHU TypedurHU 4yepe3 3aBOPYIICHHS MK cuiiaMu Oe3MeKu 1
yienamu PIIK (Po6GitHuvoi maptii Kypaucrany), tepopuctudnoi opranizamii. o
TOTO K, KpW3a 4YM 3arpo3a MOBHHHI OyTH BHUHSTKOBUMHM B TOMY PO3YMIHHI, IO
3BMYaliHl 3axoau abo oOMexkeHHs, a03BojeHl KoHBeHI€ro mis 3a0e3meueHHs
IpOMaJICHKOI O€3MeKH, 3/I0pOB’s 1 MOPSAIKY, € iBHO HepocTaTHiMuU ([aniss, Hopgeris,
[Bemis Ta Hinepnanau npotu ['penii («I'penbka cupasa»). Hapasi, mpakTruka HIKOJIH
OpsIMO HE BKJIOYaJa BUMOTY MO T€, IO HaA3BUYAHA CHUTYyallis MOBUHHA OyTH
THMYaCOBOI0, a «CYCIIUJIbHA HeOe3MeKa» B po3yMiHHI cTaTTi 15 Moxe TpuBaTu 6arato
pokiB [3].

3arajgoMm, y NMHUTaHHI ICHYBaHHS TakOl BUHSATKOBOI cuTyarlii opranu KonHBeHiii
MOKJIaJaJIMCS Ha OIIHKY HallloHAJIbHMX opradiB Biagu. Sk Cyxa 3a3HayuB y cripasi
Ipnanais npotu Cnosyuenoro Kopomiscetsa (§207): «Bu3HaueHHS TOTO, YU 3arPOKYe€
«CycCIiJibHAa HeOe3MeKka» KUTTI0 Halli, € B Meplry udepry OOOB’S3KOM KOXKHOI
JloroBipHoi Jlep:kaBu, OCKIIBKM BOHAa HECE BIAMOBIIAJIBHICTh 32 «KUTTS [CBOEI]
HaI».

He3Baxkatoun Ha 1efl 3aradbHMM MiAXiA TOBard JO OLIHKA CHUTYallii
HalllOHAJIbHUMU OpraHaMH BJIaJld, BIH Ma€ TI€BHI OOMEXEHHS: HaNpUKIal, ¥y
«'penpkiii cripaBi», 1m0 Oyja mopyiieHa npoTu ['perii y BIANOBIAL HA JAep>KaBHUIMA

MEePEBOPOT «IMOJKOBHUKIB» 1967 poky, KoMicis miiiiiia BUCHOBKY, 110, BUXOSIUH 3
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HaJaHuX i J10Ka3iB, CyCHUIbHOI HEOE3MEeKH, sSiKa BUIPABIAOBYBaJa O JOIMYIICHHIMA
BIJICTYIl BiJl 3000B’si3aHb, He Oyno. Bapro 3a3HaumTh, MO y HABEACHHX BHIIE
cipaBax mojao cutyamii y I[liBHiuHii Ipnanaii 1 Ha miBaeHHOMY cxoji TypeydunHu
ICHYBaHHSI «CyCIUIbHOT HEOE3MEKM» HE OCKap)KyBaJoCs, TOMAL SIK BOHO SIBHO JIOCHTH
JETAIbHO OCKapxKyBanocs y «I'pelpKiii crhpaBi» CTOCOBHO CIpPoOU BIACTYIY Bij
3000B’s13aHb 31 CTOPOHM BilicbkoBOTO ypsiay B ['pemii [3].

VYTim, 32 ClOBaMHU IOPHUCTIB-NPAKTHKIB, JAepkaBa y OyIp-sSKOMY pa3i MOBHHHA
JUSITH CHIB PO3MIPHO, 3/I1IMCHIOIOUN OOMEXEHHS MpaB 1 cBOOO]] 0coOU, rapaHTOBaHUX
Koncturytieto Ykpainu, KonBeHIi€ro 3 mpaB JIOANHA 1 OCHOBOIIOJIOKHUX CBOOO, a
Tako’K MDKHApOAHUM IMAaKTOM IpPO TPOMAASHCHKI 1 MoimiTH4Hi npaB. CamMe B LHX
JOKYMEHTaX, 5Kl € YaCTUHOIO HalllOHAJHLHOTO 3aKOHOJJaBCTBA, BU3HAYAIOTHCS MPABOBI
MIJCTaBU Ta KpUTEpii 0OMEKEHb MpaB 1 CBOOO 0COOH.

Cnucox BUKOPUCTAHMX JKepet:

1. KoHBeHIlis mpo 3aXxMCT TpaB JIOJUHU 1 OCHOBOIOJIOKHUX CBOOOJ: 3aKoH
VYkpaiam Big 17.07.97 p. URL: https://zakon.rada.gov.ua/ laws/show/995 004 (mata
3BepHeHHs 10.06.2023).

2. Ilporokon Ne 7 no KoHBeHIIli mpo 3aXHUCT MpaB JIOAUHU 1 OCHOBOIIOJOXHUX
cBoOo: 3akoH Ykpaiau Big 17.07.97 p. URL: https://zakon.rada.gov.ua/ laws/show/
994 804 (nara 3BepHenHs 10.06.2023).

3. KepisaunrBo 31 crarti 15 KonBenmii — Biactym Big 3000B’s3aHb g dac
HaJ3BUYaHOI cuTyanii. Paga €Bponu/€Bponeiickkuii cyn 3 npas mtoaunu, 2016.
URL:https://www.echr.coe.int/documents/d/echr/Guide_Art 15 UKR

4. CnopaBa Lawless v. Ireland (1957-1961): Ilpaktuka €Bponeiicekoro Cyay 3
npaB JIFOJTUHHU.
URL:https://hudoc.echr.coe.int/eng# { %22 fulltext%22:[%22Lawless%22],%22docum
entcollectionid2%22:[%22GRANDCHAMBER%22,%22CHAMBER%22]}  (nara
3BepHeHHs 10.06.2023)
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JIO IUTAHHS PO 3AKYIIBJII TOBAPIB BINCHbKOBOT'O
MNPU3HAYEHHSA T'POMAJACBKUM CEKTOPOM

Herponuaxk 10.0.
K.10.H., Q0yeHm, 0oyeHm Kagheopu yusiibHO-npasosux oucyuniin Incmumymy

npasa JIvbgiscbkoco 0epicasno2o yrisepcumemy eHympiuHix cnpas

3akoH Ykpainu «IIpo mepxaBHUI KOHTPOJh 3a MDKHAPOJAHUMH Iepeadamu
TOBapiB BIMCHKOBOTO TPHU3HAYCHHSI» € THUM HOPMATHBHO-TIPABOBHUM aKTOM, IIIO
PO3KpHUBAE JI€TaIbHUI 3MICT Oa30BUX ONEPAHTHUX TEPMIHIB HALLIOTO JOCIIKEHHS. A
came: «ToBapaMu BIMCHKOBOTO MPU3HAYEHHS €: BUPOOU BIMCHKOBOT'O MPU3HAYEHHS —
030poeHHs, Ooempwitack, BIMCHKOBA Ta CIelliaibHa TEXHIKA, CICIiaJbHI
KOMIUICKTYIOUl BHpPOOM 1Jisi iX BUPOOHHUIITBA, BHOYXOBI PEUOBHMHHU, a TaKOXK
Marepianu Ta oOJaJHaHHsI, CIeIaJbHO MPU3HAYCHI JJI1 PO3POOJICHHS, BUPOOHUIITBA
a00 BUKOPHCTAaHHS 3a3HaueHUX BUPOOIB [1].

SIx BUILIIMBAE 31 CKAa3aHOr0, BEy4Yd MOBY PO TOBapH BIMCHKOBOTO MPU3HAYCHHS,
HalyacTIlle MU MaeMO Ha yBa3l caMe BUPOOHM, MPOTE JBa AOMOMIXKHI ITiIBUIH:
MOCIYT'M Ta TEXHOJOTli, MOXHa MPUITYCTUTH, TAKOXX MAalTh MICIE CBOEPIIHOTO
CYNPOBITHOTO CHEI[IMIIOPTY.

MoxHa CTBEpJUKYBaTH, IO 3aKYIIBIS TIPOMAJCBKUMU Ta OJaroJIiHUMH
OpratizaiisiMd TOBapiB BIWCHKOBOT'O MPU3HAYEHHS 1 MOJABIHHOTO BUKOPUCTaHHS €
Oe3npeneeHTHUM (PEHOMEHOM 1110 JI0 HbOTO CIPUUYMHMIIUCS BO€HHI peanii. Takuii
CTaH pedeH JIENI0 PO3XUTaB yCTANICHI IOPUANTHI TOTMHU TIPO 000POTO3AATHICT pEeUCH,
NEePEeBOJTYM BIMCHKOBY 30pO0 Ta oOJaJHaHHS 3 PO3psALy BHWIYYEHHMX 3 LUBLIBHOTO
000poTy B po3psAn OOMEKEHO OOOPOHO3JATHUX pEYEeH, CTAl0YM ITOIITOBXOM 0
MEPEOCMUCIICHHS] OKPEMHUX ITUBUTICTUYHUX JIOKTPHUH.

CnpoOyemo BaaTUCA 10 TPaAKTUYHOTO acNeKTy NMUTaHHs. Sk Bigomo, 3 BecHu 2022
POKY OJHOMY 13 OjaroaidHux (hOHIIB, IO € BUIOM OJIATOMINHOI, a OT)KEe HEYPSTIOBO1
oprasisaiii, BJaJIOCS OTPUMATH JO3BLI Ha 3aKYIIBIIO TOBApIB BIHCHKOBOIO

MpU3HAYEHHs Ta NOJABIMHOro BHUKOpHcTaHHs. Ilionepom miei ramy3i craB bO
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«IToBepHuch xuBuM». [[pOoMy mpuKIamy HEBIOB31 CIIAYBaJIW 1HII T'POMAJICHKI Ta
OmaromiitHi opranizamii, 30kpema bO «®onx I[lopomenka» Ta HenmpuOyTKOBa
opranizailisi «CBITOBUI KOHI'PEC YKPATHIIIBY.

30KpeMa, IPOTATOM JIECSITH OCTaHHIX MICAIIIB, 3 MOMEHTY ONPUIIOTHCHHS JaHUX
PO OTPUMAHHS JIIIEH31i Ha 3aKyIiBIIO TOBapiB BIWCHKOBOTO MPU3HAYEHHS Ta
nojaBiiHOrOo BuUKopucTanHsi, bO «lloBepHuch KXuUBUM» BIajgocs MpUIOATH Ta
nepenaTé 0 KiHIEBOTO crokmBaya komruieke yaapHoro BITJIA Bayraktar TB2 y
CKJIaJl TphOX OE3MIJIOTHUKIB, HA3EMHOI CTaHIIl, KEPOBAaHUX OOEMPUIIACIB W 1HIIOTO
yCTaTKyBaHHS, 65 po3BiAKOMIUICKCIB, 11 cremianbHUX OpPOHBOBAHHMX AaBTOMOOIMTIB,
1460 kynemeTiB KaniOpy 7,62-MM, OJIU3bKO 7 THUCSY OJUHUILH TEJIEBI31MHOT Ta HIYHO1
ONTHKH, TAJIbHOMIPH, TBUHTIBKH, Mara3uHu, piykKKu, TATPOHHU TOIIO [2].

Taxuit cTan pedeid MaB Miciie OyTH BTIJICHUM 3aBISKHA TOMY, IO B YKpaiHi, MOMpH
B1JIHECEHHSI TIEBHUX 00 €KTIB MpaBa BJIACHOCTI JI0 TaKUX, 110 BUIYYEHI 3 IIUBIILHOTO
000pOTy, HEMae BHUYEPIIHOTO TMEpeNiKy CyO’€KTIB, SIKI YIMOBHOBa)XE€HI Ha IX
cnenekcropT (imMmopr). Lle cramo migcTaBoro aiis Toro, abu ropucTam 3azHadeHoi bO
310paTu HEoOXiAHI JOKYMEHTH Ta MOJAaTH iX Uil peecTpaiii cede sk cy0’ekTa
CHELIMIIOPTY.

Sk 3a3nauae P. Benuuko, «HEOOXITHUM IJIsl KYMIBII € IEMOHCTpAIlisi BUPOOHUKY
cepTudikaty KiHIIEBOTO CIIOXKMBAaYa, TO1 SIK JJIs1 31 CTOPOHU KOHTPOJIIOIOUHUX OpraHiB
(lepxaBHa cmyx0a exkcnoptHoro koHtponto Ykpainu — JICEKY) mnpoBanstbes
BaJIFOTHI KOHTPOJI, (PIHAHCOBI MOHITOPUHTUY». SIK pe3yjbTaT Ma€ MicCIe €KOHOMIs
HaWIIHHIIIKUX PECYPCiB: Yacy Ta KomrTiB [3].

[likaBuM acmekToM s 3A1MCHEHHA (PAKTUYHHUX 3aKyIiBellb € HEOOXITHICTH
BOJIOJIIHHA cepTU(DIKATOM KIHIIEBOTO CIIOXKHBaya — JOKYMEHTOM, KU IO CyTl BKa3ye
Ha Je-(akTo TPaH3WUTHY MiSUTBHICTH TPOMAAChKOI UM OJIaroMiiMHOI OpraHizallii sk
TpaHCIOpTepa, YM eKcreAauTopa. A, SK IOKa3ye MPaKTHKA, 3aBJaHHS JOCTAaBKU
KYILJIEHOI TEXHIKM — HE MEHII MPOCTE, SIK caMa KYITIBIIS.

Ha nmymky Y. ®enopsiaenko «OmarofiiiHi ¢GoHAM HE MAIOTh TaKUX JIOTICTHYHUX
notyxkHocteit, sk HATO a6o MiHoO0opoHH, TOMY JOBOJUTHCS MPOKJIAAATH BIIACHI

OUIAXW». 3HAYHY KUIBKICTh OJWHHIL OpPOHETEXHIKH, SKa Oe3MeperiKoIHO



119
3akymigerbess 'y Benukiit Bpurtanii, sika micias BUBENEHHsS BiMChK 3 Ipaky Ta
AdranicTany CKOpoYye CBOIO apMmil0 1 po3mpoaac OpPOHETEXHIKY, IMTOPOMOM
nomnpaisnyu B Higepianau, a motiM depe3 ycio €Bporny BOHHM ixanu a0 Bapmiasu.
Tam OpoHETEeXHIKY KpaHaMU TIEPECTABISUIA HAa BAaHTAXKIBKA  YKPaiHCHKHUX
MEePEBI3HUKIB, K1 JOCTABIISIIN ii KOMaHupam Opuraf [4].

TpyaHoill BUKIMKAE HE JUIIE caM TPEKIHT, aje 1 3aco0u Horo 3/IHCHEHHS.
Kymneny OpoHETEXHIKY SIK TIPaBUIIO, IEPEBO3ATh BaHTaKIBKAMH, TpajgaMH, TCHTaMH
MICs OTPUMAHHS BIMOBIAHUX JO3BOJIB Ha €KCHOPT Y KpaiHi MpoAaBIlsi, a TaKOXK
JUEH311 Ha MEePEeTUH TEPUTOPIA TPAH3UTHUX KpaiH, TPUBAIICTh BUTOTOBJICHHS SIKHX
KOJIUBAEThCSA BIJl JIEKIIBKOX JHIB JI0 TWXKHIB INIIIXOM B 3aJ€XKHOCTI BiJ MIipHU
3aBaHTaXEHOCTI MPOQ1ILHOTO MIHICTEPCTBA KOHKPETHOT IEPKABU.

3a coBamu A. [lotiunoro — qupektopa iHimiatuB «UnitedforUkraine» CiToBoro
Konrpecy VYkpaiHIliB «IiCHy€ CTaTUCTHKA, SKa TBEPJAUTh, IO BOJOHTEPCHKUM
oprasizaiisiM Baajocs npuaoatu Outbiie 160 onuHUIL OPOHETEXHIKM Ha KOIITH
YKpaiHCbKUX Ta 3aKOpAOHHUX MeneHaTiB. [IpoBigHumMu cepen Hux € Spartan — 1e
CEMUMICHUIM OpOHETpaHCHOpTEp, SKUM MIIXOAUTh JJIS TEPEBE3CHHS HEBEIMKUX
po3BigyBanbHUX rpyn, FV434 — pemoHTHa OpoHEMalllMHA 3 KPaHOM JiJii pOOOTH B
monmi. FV105 Sultan — mraGuuit GpoHeTpaHcmopTep 3 BiTHOCHO KOM(OPTHHM
poGounm mpocTopom» [S].

JIist BceOIYHOCTI TOCIIDKEHHS CHIi 3a3HAYUTH, [0 HE JIMIIC HEYPSIOBUMU —
IPOMAJICEKUMU Ta OJaroAifHUMU OpraHi3alisiMi — MPOBAIUTHCS 3aKYIIIBIIS TOBapiB
BIMCHKOBOTO TMpU3HaueHHs. [[iTKOM 3aKOHOMIPHO, IO BOHA 1 HaJaji 3/11MCHIOIOTHCS
npenctaBHukamMu MinictepctBa O6Goponu VYkpainu, 3CY ta I'PY kxommanismu-
NOCEpEHUKAMHU.

Cnucok BUKOPUCTAHMUX JIKepet:

1. Tlpo pepkaBHHMI KOHTPOJb 3a MDKHApPOAHUMHU TIepeladyaMu TOBapiB
BIMCHKOBOTO IIPU3HAYCHHS: 3aKkoH VYkpainu. URL.:
https://zakon.rada.gov.ua/laws/show/549-15#Text.

2. IIpo nosepuuch xxuBuM. URL: https://savelife.in.ua/about-foundation/.


https://savelife.in.ua/about-foundation/
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3. Sk yKpaiHCbKI BOJIOHTEpPH 3aKyHoOBYIOIOTH 30poro mnsa Ykpainu. URL:
https://www.dw.com/uk/yak-ukrainski-volontery-staiut-spetsimporteramy-i-zavoziat-
v-ukrainu-zbroiu/a-62351942.

4. Koxen i3 Hac 30poiioBuit OapoH. URL:
https://www.epravda.com.ua/publications/2023/04/26/699483/.

5. VkpaiHChKi 3aKyHiBEJIbHUKH PO3IMOBLIN SIK 3aKYIUISIOTH 30p0t0 JJis Y KpaiHu.
URL: https://mil.in.ua/uk/news/ukrayinski-zakupivelnyky-rozpovily-pro-te-yak-
kupuyut-zbroyu-dlya-zsu/.

3ABE3NEYEHHS ITPUHIUITY PIBHOCTI B YMOBAX BIMHU:
OKPEMI ACIIEKTH

IHonaxoBebka LK.
KaHouoam puoudHux Hayx, 0oyeHm Kageopu KOHCmMumyyiiHoz2o,
AOMIHICMPAMUBHO20, eKOJIOCTUHO20 Ma MpPY008020 NPAsa
Tlonmascvkoeo WpUOUUHO20 IHCMUMYmMy

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnasa Myopoeco

PiBHICTHP Ta HEOOMYCTHUMICTh JUCKPUMIHALII € KOHCTUTYLIMHUMU NPUHLHIIAMH
HAI[lOHAJILHOI MPABOBOi CUCTEMU YKpaiHH, a TaKOXK (PyHIaMEHTaTbHUMHU LIIHHOCTSIMU
CBITOBOTO CIIBTOBapUCTBA, HA YOMY HaroJoOLIEHO Y MIXKHAPOJIHUX MPAaBOBUX aKTax 3
MUTaHb 3aXHCTy MpaB 1 CBOOOJ JIOJWHU 1 TPOMAASHUHA. SIK MPOroJIOIMIEHO B
3aranbHii Jekaapalii npaB JOAUHU «BU3HAHHS 3@ BCIMA WIEHAMU JIOACHKOI pOJAMHU
MPUPOHKEHOI TIAHOCTI Ta PIBHUX 1 HEBIAYY)KYBAHMX NIPaB CTAHOBUTH OCHOBY
CBOOOIH, CITPaBETMBOCTI Ta MUPY B CBITi; BC1 JIIOJU 32 HAPOKEHHSM € BITLHUMHU W
pIBHUMU B T1HOCTI Ta mpaBax». Ilpunucu OcHoBHOro 3akoHy YKpaiHM Tak caMo
3aKpIIUIIOIOTh PIBHICTH JIFOAEH Yy TIAHOCTI Ta MpaBax, PIBHICTh MEpesa 3aKOHOM, a
TaKoX 3a00pOHY OOMEXKEHb Ta MIPUBIJIEIB 32 MEBHUMU O3HaKamu (cT. 21, 24).

Kouncturymintnuii Cyn Ykpainu BBaxae, 110 rapantoBana Koncruryiieto Ykpainu

PIBHICTB YCiX JIOACH y IXHIX mpaBax i cB000Aax 03Ha4Ya€ MOTPIOHICTH 3a0e3MeYCHHS
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iM pIBHUX IOPUIAMYHUX MOMJIMBOCTEH SIK MAaTepiaJbHOTO, TaK 1 MPOIEeCyalbHOTro
XapakTepy s peaiizaimii OJHAKOBUX 3a 3MICTOM Ta 00ciSroM mpaB 1 cB0OOOA
(Pimmennst (Ilepmmii cenar) Bim 12 jumus 2019 poky Ne 5-p(I)). Haromictsb
MOPYILIEHHS PIBHOCTI KOHCTUTYIIMHUX TpaB 1 CBOOOJ O3Hayae, 1m0 ocoda OTpUMye
npuBLIei a00 3a3Hae 0OMEXKEHb Y BU3HAHHI, pealizallii Y KOPUCTYBaHHI MMpPaBaMH 1
cB0OOIaMU B Oyab-siKiii (hOpMi, KpiM BUITAJIKIB, KOJIU TaKe OOMEKEHHS BCTAHOBJICHO
3 TIPaBOMIpPHOIO, OOYMOBJICHOIO ICTOTHUMHM YMHHHUKAMH Ta OOTPYHTOBAHOIO METOIO,
CIOCOOM JOCSTHEHHSA SKOI € HAJeKHUMU Ta MOTPIOHMMHU B JIEMOKPAaTUYHOMY
cycnuibetBl (Pimenns KoncturyuiitHoro Cyay VYkpainu (Benuka namara) Big 7
mororo 2023 poky Ne 1-p/2023).

BBenennss B YkpaiHi BOEHHOTO CTaHy CYTTEBO BIUIMHYJIO Ha 3a0€3MEYCHHS
piBHOCTI mpaB i cBOOO JroAnHM 1 rpoMasauHa. Tak, Ctarrero 3 Yka3y [Ipesunenta
VYkpainu Big 24.02.2022 p. Ne64/2022 «IIpo BBelIeHHS BOEHHOTO CTaHy B YKpaiH1»,
3aTBEPKEHOT0 3akoHOM Ykpainu Big 24.02.2022 poky Ne 2102-1X, Bu3HaueHo, 110
Ha Imepioa [1ii MNpaBOBOrO PEKUMY BOEHHOTO CTaHy MOXKYTh OOMEXYyBaTHUCS
KOHCTUTYIIIMHI MpaBa 1 CBOOOIU JIFOJIMHU 1 TPOMAJsTHUHA, TiepeadayeHi crartamu 30-
34, 38, 39, 41-44, 53 Koucruryuii Ykpainu. PeriamenTtaiiisi 3axo/iB MPaBOBOIrO
pEeXKUMY BOEHHOTO CTaHy JeTani3oBaHa y 3akoH1 Ykpainu «IIpo mpaBoBuil pexum
BOEHHOT'O CTaHy».

3-MoMiX 1HIIIOTO, MUTAHHS JOTPUMAHHS PIBHUX MPaB 1 CBOOO/ IiJ Yac BiitHHU OyI10
y (okyci yBaru YnoBHoBaxkeHoro BepxoBHoi Panu Ykpainu 3 nmpaB moaunu. Tak,
MiJ Yac 3J1HCHEHHS MapJaMEHTChKOro KOHTposo y 2022 poii YNOBHOBOKEHUM
BUSBIICHO YHCIIEHHI (paKTW TMOPYLIECHHS TOTPUMAaHHS PIBHHUX MpaB 1 cBOOOI, cepen
SAKUX TIOPYIICHHS TOJITUYHUX MPaB Ta MITPAIITHOTO 3aKOHOAABCTBA, TUCKPUMIHALIIS
Ta TIONIMPEHHS MOBHM BOPOXKHEYI, JOMAIIIHHOTO HACUJILCTBA 1 TOPTIBII JIFOABMU,
MOpPYIICHHSI MpaBa Ha CBOOOJY BIPOCHOBIJaHHS, MPaB HAIlOHAJIBHUX MEHIIUH 1
KOpIHHUX HapofiB Toumo [1, c. 134]. Sk 3a3Hayae YTNOBHOBAXKEHUH, MPOTITOM
3BITHOTO TIE€pIOAY MOTPUMAaHHS PIBHHUX MpaB 1 cBOOOA OyJau MPEeaIMETOM OINIHKH 1 B
paMKax MDKHApOJHMX MEXaHI3MiB 3 TpaB JoAuHU. A came, 9 motoro 2022 p.

Komitetom OOH 3 mpaB moguuu Oyino TpUWHATO 3aKIOYHI 3ayBaKeHHS 10 8-TO
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NEpIOJUYHOTO 3BITY YKpaiHM II0A0 BUKOHAaHHI MIDKHApOJHOrO MAakKTy Ipo
IPOMAJSHCBKI 1 MOJMITHYHI TmpaBa. KomiTeT BHUCIOBUB 3aHENOKOEHHS WI0JIO
BIJICYTHOCTI  BCEOCSKHOTO  aHTHUAMCKPUMIHAILIMHOTO  3aKOHO/JABCTBA, sKE O
BIJINOBIJIAJI0 MOJOKEeHHAM IlakTy Ta BIiACYTHOCTI 1H(pOpMamii Mpo KpOKH, IO
poONATBCA JUIsl BUPINIEHHS TMPOOJEMU CTUTMaTu3allii Ta JUCKPUMIHAIIIHOTO
CTaBJICHHS /10 YMCJICHHUX T'PYI, BKIIOYAIOUM €THIYHI MEHIIUHU. Y IIbOMY KOHTEKCTI
BAXXJIMBO 3ayBaXuTH, mo | jumas 2023 poxy HaOyBae YHMHHOCTI 3aKoH YKpaiHH
«IIpo HamioHaJbHI MEHIIMHHU (CHUIBHOTH) YKpaiHW», BIJAMOBIIHO JIO SKOTO
rpoMajsiHaM YKpaiHd HE3aJeKHO Bl E€THIYHOIO IOXOKEHHS, HAJIEKHOCTI [0
HalllOHAJIbHUX MEHIIMH (CIUIBHOT) TapaHTYIOThCA PIBHI T'POMAASHCBHKI, MOJITUYHI,
COIllaJIbHI, EKOHOMIYHI, KyJbTYpHI Ta MOBHI TpaBa 1 CBOOOAM, BH3HAYECHI
Konctutymiero Ykpainu (ct. 5). HanionanbHa MeHIIMHA (CMUIBHOTA) YKpaiHU — 1€
CTajia Tpymna TpoMajsH YKpaiHu, SKi HE € €THIYHUMHU YKpPATHISIMHU, TPaJMIIITHO
MPOKMBAIOTh HA TEPUTOPIi YKpaiHU B MeXkax 1i MIKHAPOJHO BU3HAHUX KOPOHIB,
o0’eTHaHl CHIIBPHUMH €THIYHUMH, KyJIbTYpPHUMH, ICTOPHUYHHMH, MOBHMMH Ta/abo
pENIrifHUMU O3HAKaMH, YCBIAOMIIIOIOTH CBOIO NPUHANEKHICTh IO HEI, BUSBISIOTH
nparHeHHs 30eperTy i pO3BUBATH CBOIO MOBHY, KYJIbTYPHY, PEIIriiiHy caMOOyTHICTb.
VY 3akoH1 HaAroJomeHo, 0 HAaIllOHAJIIbHI MEHIIMHU (CHUIBHOTH) € HEB1J €MHHMH,
IHTErPOBaHMMHU Ta OPTaHIYHUMU YaCTUHAMU YKPAiHCHKOI'O CYCIJIBCTBA.

VY cBoro uepry 1 mucronaaa 2022 poxy Komiter OOH 3 nikBigamii AUCKpUMIHALIT
I0JI0 JKIHOK HaJaB 3akKIIOYHI 3ayBaKeHHS A0 9-1 mepioJuyHOi JOMOBIAlI YKpaiHu
npo BukoHaHHs1 Konseniii OOH 3 mikBigarii ycix ¢popm AuCKpUMiHAaLIi 010 K1HOK.
Kowmiter crypboBanmii THM, IO BIMCHKOBHI Hamaa Ha YKpaiHy CHOPHYUHHUB TPyOi
MOPYUICHHSI MpaB JIOAWHU YKPAiHCBKUX KIHOK 1 JIIBYAT, SIKI CTAalOTh >KEPTBAMHU
HalaJiB Ha IMBLIbHE HACEJEHHS Ta O0'€KTHM LMBUIBHOI 1HQPACTPYKTYpH, a TaKOXK
TOPTYp Ta 1HIIMX >KOPCTOKUX, HEIIOJICBKUX a00 TakuX, 110 NMPUHMXKYIOTh T1IHICTb,
BU/IIB TIOBO/KCHHSI, TOBUIBHUX Ta M03aCyIOBUX CTpaT, HACHJIHHHUIIBKUX 3HUKHECHb,
I€HJEPHOIO0 HACWJIbCTBA, BKJIIOYAIOUM CEKCyaJlbHE HACUJIBCTBO, IPUMYCOBE
NepeceIeHHs Ta HAaCWJIbHUIIbKI IEpEeMILLIEHHS HaceleHHs. Bin 3a3Hauae, 1o 30poiiHa

arpecia Pociiicekoi @enepartiii npotu YKpaiHu OCOOJIMBO TSAXKKO IMO3HAYAETHCS HA


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80

123
KIHKaX 1 JiBYaTax, skl MepeOyBarOTh Y HECHPUSITIMBOMY CTAHOBHIII, TAKUX SIK
BHYTPIIIHBO TEPEMIIICHI KIHKH, CUIbChKI *IHKHU, >KIHKA TOXWJIOTO BIKY, IHKHU 3
1HBAJITHICTIO, MPEJCTABHUIIl CEKCYaJIbHUX MEHIIHMH, JKIHKM pOMa, >KIHKM 3 1HIIUX
MEHIIINH, BKJIIOYAI0YM KPUMCBHKOTATapChKUX >KiHOK. Bomnowac Kowmiter Bu3HaB
3ycuiuisi YKpaiHu WI0JI0 3a0e3MeueHHs pIBHUX MpaB 1 MOXKJIMBOCTEH JKIHOK Ta
YOJIOBIKIB, a TaKOX HaJaB HU3KYy pPEKOMEHJAI[N I TMOKpAaIEHHS CHUTyalii 3
JTKBIAAIIED TUCKPUMIHALIT IIOJI0 KIHOK y pi3HUX cepax CYCHUIbHUX BIJIHOCHUH 13
ypaxyBaHHSIM yMOB Biiinu [1, c. 135].

[Ipn anami3zi UBOrO MUTAHHSA CHIiJ HAroJIOCUTH, LIO0 TMICIAS POKIB 3BOJIKaHb
3pemrroro 20.06. 2022 poky napiamenT Ykpainu npuitHsaB 3akoH «IIpo Patudikarrito
KouBenmii Pagu €Bponu mnpo 3amobiraHHs HACWIbCTBY CTOCOBHO JKIHOK 1
JOMaITHLOMY HACHJIBCTBY Ta OOpOTHOY 13 IIUMH SIBUIIAMU», BIATOBITHO O SKOTO
Vkpaina 3asBisie, 110 3acTocoByBaTUME KOHBEHIIIO BIANOBIZHO 10 I[IHHOCTEH,
NPUHIUIIB 1 HOpM, BU3HaueHUX KoHcTuTyiiero Ykpainu, 30KpemMa MI0JI0 3aXUCTy
IpaB JIOJMHA Ta OCHOBHUX CBOOOJ, PIBHOCTI HpaB Ta MOXJIMBOCTEW >KIHOK 1
YOJIOBIKIB, T€HJIEPHOI 1ICHTUYHOCT1, OPMYBaHHS BiAMOBIIATILHOTO MAaTEPUHCTBA Ta
0aTbKiBCTBA, MIATPUMKH CIM’i Ta OXOPOHM IUTHHCTBA. Takox Po3mopsmkeHHsIM
KaGinery MinictpiB Ykpainu Bim 12 cepmas 2022 p. Ne 752-p Oymo cxBajieHO
Jlep>kaBHY cTpaTerito 3a0e3MeUeHHs PIBHUX MPaB Ta MOXKJIMBOCTEH KIHOK 1 YOJIOBIKIB
Ha niepion 10 2030 poky Ta 3aTBEpKEHO ONepalliiHuii TiaH 3 11 peanizarii Ha 2022—
2024 poxu. A 20 rpynnas 2022 poxky PosnopsmxenHsm Ne 1163-p Vpsan cxBaius
Crparerito BIpoBaHPKEHHS T€HIEPHOI pIBHOCTI y cdepi ocBitH 10 2030 poky.

TakuM YMHOM, KOHCTUTYILIMHUN NPUHLMI PIBHOCTI CKEPOBaHWII Ha BCl 11abIIl
YKpaiHCBKOTo npaBonopsiyiky. [lonpu Ge3nperie/ieHTHI BUKIIUKY, SIKI JOJIA€ ChOTOJIHI
Hallla JIep»aBa, KOHCTUTYIIWHI I[IHHOCTI € B OCHOBI HAaIllOHAJIBHUX IHTEPECIB
VYkpainu, peanizaimiss SKUX Mae 3a0e3neuyBaTH  JEpKaBHUN  CyBEpEHITET,
NPOTPECUBHUN  JAEMOKPAaTHYHUNA  PO3BUTOK, a TaKOoX  O€3Me4Hi  yMOBH
KUTTEMUTBHOCTI ¥ 10OpoOYyT TpoMaasH Ha 3acajgax Kpamux TPaJauIlii
€BPONEHCHKOTO KOHCTUTYLI1IOHATI3MY.

Chimcok BUKOPUCTAHUX JIZKEPEJ:
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1. JomoBiab Mpo CTaH AOJEpKaHHS Ta 3aXUCTy MpaB 1 CBOOOJ JIOAMHU 1

rpomaasauHa B Ykpaini y 2022 porri. 242 c. URL:https://ombudsman.gov.ua/report-

2022/images/documents/annual-report-2022. pdf. T .

KOJIN 3AT'PO3A HAIIIOHAJIBHIN BE3NEII MOXKE CTATH
MIJCTABOIO JIUIS1 HE3SABE3NEUEHHS ITPAB I CBOBO/I, IIIO MAIOTH
NIIBUIIEHUNA KOHCTUTYIIMHUH 3AXUCT?

PaGinoBuu C.II.
O00KMOp IOPUOUYHUX HAVK, Npoghecop KagheOpu KOHCMUmyyiiHo2o npasa

JIvgiscorko20 nayionanvrozo ynigepcumemy imeni leana @panka

3a sfKMX YMOB 3arpo3u Oe3meli Hamoi Jep>KaBU J03BOJSIOTH 3MIILIYBAaTH
MPIOPUTETH Yy MPOLIECT 3aXKMCTI HEK TAaKOl IIIHHOCTI SIK IpaBa JIFOAWHU, 3aXHUIIEHI
HOopMaMu yacTuHU 2 crarti 64 Kouctutymii Ykpainu? [[xeperno BHUHUKHEHHS
MUTaHHA, TaK CaMo 5K 1 BIATOBIA1 HA HBOTO, NepeOyBaIOTh HA IEPEXPECTI MOMITUIHUX
GakTiB 1 KOHCTUTYUIMHMX TPHUMIHCIB, COIIOJOTIYHMX 1 HOPMOJOTIYHUX
MpaBOIHTEPIPETALITHUX M1IXO/I1B. OcoOnmuBHii  TEOpETUYHUI 1HTEpecC,
MOPO/IKYBaHUM O3HAUEHOIO EK3UCTEHILIMHOI MpoOJIeMor0, MOojsIrae, 30Kpema, y
MO>KJIMBOCTI BUSIBJIEHHA Ha 11 Matepiaii 3B’sI3Ky MIXK COLIIAJIbHO-TIOJITUYHUM CYIIHM,
3 OJJHOTO OOKY, 1 KOHCTUTYLIMHO-TTPAaBOBUM HAJICKHHUM, 3 THIIOTO.

CTOCOBHO 3raJlyBaHUX Yy IIUX T€3aX CIpaB JJIg BUPILMIECHHS MUTaHHS NPO BILUIUB
YHHHUKY «peajbHa 3arpo3a HallOHAJbHIA Oe3meri» Ha OOMEXeHHs IpaB 1 CBOOOA
MOXHa BHUOKPEMHUTHU TPU BIJAMIHHI, — 3aJI€KHO BiJ B3aeMOAIl (AKTUYHUX Ta
IOPUIMKO-HOPMATUBHUX YMHHUKIB, — CUTYyaIlii: (a) MacoBl MPOTECTH 1 MOIl Hepioay
€ppomaiinany 1 Pesomromii rimHocti (21.11.2013-19.02.2014); (6) Tum4acoBa
okynaiiss P® teputopii APK 1 Boenni aii Ha Cxoai YKpaiHM, 3a SIKMX TaKOX
oQiliitHO HE BBOAWJIOCS HAJ3BUYAHOrO YW BOe€HHOro crany (20.02.2014—
25.11.2018); (B) ymoBu BoeHHOro crtany (26.11.2018-26.12.2018; 3 24.02.2022

noTernep). 3 COIMIOJIOTIYHOTO TOTJISAAY OIIHKY BIUIMBY 3arpo3 HalllOHANBHIN Oe3merri
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Ha MEXI1 pO3CyAy OpraHiB JIep:KaBH, sIKI BIIAIOTHCS 10 MPABOOOESKYBAILHUX 3aXO/IiB,
CIT 3IHCHIOBATH B KO)KHOMY 3 ITMX TPhOX BUMAIKIB. I3 IOPUANKO-TOrMaTHIHHX JKE
MO3UIIIA TaKy OIIIHKY, BOYEBH/Ib, Oyje JOIMYCTUMO 3/I1MCHIOBATU TUIBKU Yy BUIAAKY
(B).

3a tekctoM KoHcTUTyIIT BUTIIsia€ aKCIOMAaTUYHKM, IO aHl i1 BOEHHOTO CTaHy,
aHl (akTU4YHI BOEHHI Jii HE € IiJCTaBaMHU ISl TOro, abu Oyab-SKOK MipOIO
3HEBAKUTH TpaBa 1 CBOOOAM JIIOAWHU 1 TPOMASIHIHA, 3rajlaHl y yacTuHi 2 cratTi 64
Koncturymii Ykpainu. [lo-niepiiie, 03HaueHU# NPUNUC € 3aII0OPYKOI0 TOTO TIPABOBOTO
MIHIMyMY, Ha SIKMi 3a OyAb-SIKMX YMOB MOXYTh NpeTEeHIyBaTu KoxeH. Ilo-gpyre,
3HAQYCHHS 111€] HOpMHM BOAYAEThCA B HAJAHHI 3aKPIMICHUM IpaBaM aOCOJIOTHOTO
XapakTepy, a BIATAK 1 B IMIUIIIUTHIN, aje, TUM HE MEHII, — 0€3yMOBHil — 3a00poHi
3BaKyBaHHS 3aC001B 0OMEXEHb ITUX TYT MPaB 13 IXHIMH MPABOMIPHUMU LIJSAMU [TOP.
1]. Cnin Bka3aTu Ha iICHYBaHHS HU3KHA MIDKHAPOJHO-TIPABOBUX 3aCTEPEKEHb I10J0
aOCOJIIOTHOCTI TpaB, Ha sIKi BKa3ye cTarTs 64 (Ha HEIUCKPUMIHAIIIO, HA JKUTTSA, HA
mopary 10 TigHocTi Ta 1iH.) [2, c¢.177]. 1li 3acTepexeHHs, OJIHAK, MOXYTh
PO3IIIAIaTUCSA SIK TaKi, 110 CTOCYIOThCS pajiie «(ikcarii Mex caMoi CyTHOCT1» MpaB 1
CBOOOZ, a HE iXHIX KOHCTUTYIIHHO 3a00pOHEHMX OOMEXeHb (auB. MyHKT 10
motuByBanbHOI yacTuHu Pimenns KCY Ne 2-pn/2007). Biarak mist mpuOIidHUKIB
MIPaBOBOTO peali3My II0CTa€ 3alUTaHHS: HEBXKE 3arpo3a HaIllOHAJIbHIN Oe3melri
COpaBll 3a OJ/COOHUX YMO6 HE J03BOJISIE HAa TPAKTHI «KOPETyBaTH» 3rajaHi
abcomoTHI 3a00poHM 1 HE Tmepeadadae >KOAHOI MOMKIMUBOCTI 3MIMNCHUTH, TaKk OU
MOBUTH, KKOHCTUTYLIMHO BUIPaB/IaHE HE3a0€3MEUCHHs» TaKUX MpaB?

JIOKTpHHAJIbHY BIJIOBI/Ib Ha HHOTO JO3BOJIKO COO1 3alIPOIIOHYBATH 3 ONEPTIM Ha
JOpOOOK HMBIIICTUYHOI JOKTPUHHM. 3TriTHO 3 IMM, BHJAETHCS II1JICTABHUM
MPUITYIICHHS, [0 3arpo3a HalllOHAJIbHIW Oe3Memi JWIIe TOMl 1 JUIIE TIEI MipOoko
Morjia O 3BUIBHUTH JIepKaBy BiJi BUKOHAHHS B3ATHX Ha ceOe MyOIi4HO-IIPaBOBUX
3000B’s3aHb NIepe]] JIOIUHOI0, KOJIU ICHYE abcoomua i 06 eKkmueHa HEMOKIUBICTh
TaKOro BUKOHAHHS. [HaKIe KaKy4d, OKpIM pPeaIbHOro i Cepilo3HOro, OYEBUIHOTO 1
HeMuHy4oro («clear and imminent») Xxapakrepy I1CHYHOYOi 3arpo3u, HPHUYUHHO-

HACIIAKOBUM 3B’S30K MIX YMHHUKOM, O3HAYyBaHUM SIK «3arpo3a Hal[lOHAJIbHIN
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oesrmeni» 1 HEMOXIMBICTIO BHUKOHAHHS KOHCTUTYIIMHO-IIPAaBOBUX OOOB’SI3KIB
opraHamu Jep>KaBH Ma€ OyTH npsamum i besnocepeonim. Jlviie 3a HaAIBHOCTI YCIX X
00CTaBHH y CyKYITHOCTI MOKYTh BUHUKATH IIJICTABU JJIs 3BUILHEHHS BiJl BUKOHAHHS
KOHCTUTYI1HHO-TIPAaBOBUX 3000B’A3aHb JICPHKABU MEPE]I IO IUHOIO.

BriM, y mnoTouHiil cuTyallii TpUBaKwOuoi MOJITHKO-IPABOBOI TYypOYJIEHTHOCTI
(dakTUUYHE HEXTyBaHHSA TaKOro pOJYy MiAXOJAaMH, TaKk caMO fK 1 HeyBara Jo
6e3yMoBHUX MpHUNHCiB cTaTTi 64 OCHOBHOTO 3aKOHY 1HOJII MAarOTh MICIIEe Y MPAKTHUIIL
BepxoBnoro Cyay. Tak, ime 14 6epe3nst 2018 poky ioro Benukoro [Tanatoro 0yio
npuitHITO TocTaHoBYy y cmpaBi Ne [1/800/120/14, saxoro Oyno BiAMOBJIEHO B
3aJI0BOJICHHI MO30BHUX BHMOTr KoauIIHbOMY ToioBi KCVY wyaciB mnpe3upeHcTBa
B. fInykoBuua — A.I'onoBiny [nuB.: 3]. Lle cyaoBe pilieHHS, CBOEIO YEPIror, MICTHIIO
MpaBoBY OLIIHKY nocTaHoBU BepxoBHoi Pagu Ykpainu Ne 775—VII «IIpo pearyBanHs
Ha ¢akTtu nopymeHHsa cyanamu Koncturyiiiinoro Cyny YKpaiHU NpUCATH CYJUTI»
Bin 21 mororo 2014 poky. lHum aktom BP daktnyno Ha 3acagax KOJEKTHBHOI
BI/IMOBIIaTLHOCTI Oy/nO 3BUIBHEHO 3 3aliMaHUX TMocaj I 'aThox cyaniB KCY
MEepPEeOBCIM 32 IXHIO MPE3IOMOBAHY «ydacTb» Yy JIETITUMAIlli y3yphaiii BiIajau
yeTBepTuM lIpe3nnenrom Ykpainn.

[TocranoBa mapmamenty Ne 775—VII Oyna mpuifHsiTa B IpaMaTHYHUX COIIATbHO-
MOJITUYHUX 1 BOEHHO-TIOJNITUYHUX YMOBax 1 Maja, MO CYyTi, JIOCTpaliiny
CIIPSIMOBAHICTh, XO4Ya W 3a BIJICYTHOCTI BIATMOBIJHOTO 3aKOHOJABCTBa. ['anaro, 1ie
pIIIIEHHST 3 TIEBHOIO YAaCTKOK YMOBHOCTI MO’KHA BIJIHECTH JIO aKTIB «IIPaBOCYIIS
nepexiiHoro mepioay» [4, c¢.16] y mnopeBomromiiiHii YkpaiHi. Brtim, Taka
XapaKTepUCTHKA TApPIaMEHTChKOIO aKTy JIMIIe TOSICHIOE, OJHAaK, 3BICHO, HE
BUIIPABJIOBYE HOTro 1 HE OOIPYHTOBYE aHI KOHCTUTYLIMHOCTI HOro 3MiCTy, aHi
JOTpUMaHHA TOpANKYy yxBajeHHsA. Hatomicts yxe 3ragana IlocranoBa BII BC,
MpUHHSTA Yepe3 4 poKu Mmicisl oAl PeBostrortii riIHOCTI, MPOIOBKYIOUYH JTOBTUH PsiJT
aKTIB BITUM3HSHOIO MEPEXiJHOrO TMpaBOCYIs, CTajlda MPUKIAJOM TOro, SK
KOHCTUTYI[IHA CHPABEIMBICTh CTA€ KEPTBOIO MOMITHUYHOI ynepemkeHocTi. [1ix yac
orminku 3akoHHOCTI IloctanoBu BP Ne 775-VII BepxoBaum Cymom He Oyio

BUIPABIICHO ()aKTy HEXTYBaHHS «PEBOJIIOL[IMHUMY» MApIaMEHTOM KOHCTHUTYLIAHUMH
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rapantisimu nipaB cyaiB KCY (crarri 55, 61), sxi Opanu ydacTb y NPUMHSTTI
Pimenns KCY Ne20 pn/2010 (;ramkum Ou1si 03HAYEHHST «PEBOJIOMINHUI BUIAIOTHCS
JOpEYHUMHU, OCKIIbKHY Julie 16 ciunsg 2014 poky 3HaUHa YaCTUHA THX MapJIaMEeHTapiB,
AK1 B KIHLI JIOTOro miarpuManu 3BuibHeHHs cyaaiB KCY, nporonocyBanu 3a Bigomi
«JIUKTATOPCHKI» 3aKOHM).

Sx6u nocranoBa BII BC y cnpasi Ne I1/800/120/14 3anmummnacst y mpakTHIN
[[HOTO OpPTaHy MOOJAMHOKOIO, BUKJIACHI B Hill IPaBOBI MO3ullii, MabyTh, MaH O IIaHC
HaJal 3raJyBaTUCh JIMIIE K MPUKPUN BUHATOK Y JISUIBHOCTI OHOBJIEHOT HAWBHUIIO1
cynoBoi 1HcTaHIii. OJHaK, Ha Kajb, Maibke dyepe3 Tpu poku, 20 ciuns 2021 poky,
MIIX0H, 3aKJIa/I€H] B ILOMY Cy/JIOBOMY aKTi, OTPUMAaJM CBIA MOJANBIIHA PO3BUTOK Y
noctanoBi BII BC y cnpasi Ne 800/162/14 mono cynai KCY M. Mapkym,
3BUIBHEHOI 3raIaHuM pileHHsAM napiameHTy Ne 775-VIL.

Sxmo y mocranosi BII BC Bin 14 6epesnst 2018 poky nmuTaHHs HaliOHaJIbHOI
Oe3eKkn He 3raayBajiics, TO, HATOMICTh, y mocTaHoBi Bim 20 ciyns 2021 poky
Bepxopaum  Cynom  mpsiMo  3I1MCHEHE  3BAXKYBAHHS  «HE3BAXKYBAHUX)»
KOHCTUTYIIIHHUX I[IHHOCTEH: «JIETITUMHOI METOI0 I[bOTO 3aXO0Jy [3BUIbHEHHS 3
nocaau cyanai KCY] Oymno 3a6e3neuntu BiTHOBICHHS KOHCTHTYIIIHHOTO JIATy 3apaou
HayioHanibHoi be3nekuy Ta 33711 3aXUCTY TIPaB 1 CBOOO/T JIFOWHM 1 3a1I00IrTH CUTYaIIii,
3a sikoi cyaai KCY, korpi mocranoBunu Pimennst Ne 20-pn/2010, moenu soamucs oo
NnOOIOHOI NOBEOIHKU 8 YMOBAX pealbHUx 3azpo3 makiu oesneyi...» (kypcus. — C.P.).
Takum ymHOM, Ha mepekoHaHHs cyaAiB BII BC, HasBHICTh 3arpo3u HalliOHaJIbHOI
0e3IeKr MOXe, BOUEBH/Ib, CTATH JIOCTATHHOIO MIJCTaBOIO JJI MEBHOIO BIACTYIY Bij
KOHCTUTYILINHUX 3acaj 1HAMBIIyali3alil IPUINYHOL BIANOBIAAIBHOCTI (cTaTTsa 61),
K BHUJAETHCS, MPE3yMIIli HEBUHYBAaTOCTI (cTarTsd 62) 1 IpOLEIypHUX TrapaHTIid
npaBa Ha CyJIOBUM 3aXUCT (cTaTTs 55).

VY 3B’s3Ky 3 IIUM HE MOXYTh HE BHUKJIMKATH 3aHETOKOEHHS HOBITHI IMPaBOBI
TO3MIii, fAKi GiMBII aHiX «BiTEHO» po3BHMBaIOTH OykBy KoHcTuTymii. Mmerscs mpo
no3utrii, 03By4eHi B yxBam KAC BC Bix 5 ciuns 2023 poky y cipasi Ne 991/5572/22:
«ICHYBaHHSI pEaJIbHUX 3arpo3 HAIlOHAJbHIM Oe3Mnell MO)Ke BUCTYNaTH KpPUTEpiEM

MIPaBOMIPHOCTI MEBHOTO BIJACTYIY AEp>KaBH BiJ 3arajdbHUX MpaBWi (IIAXOAIB), SKi
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CTOCYIOTbCSI Oii 3aKoHy 6 uaci, OOMpPUMAHHA NPUHYUNY 3AKOHHOCMI, NPUHYUNIG
3Ma2anbHOCmi  ma PIiBHOCMI  YYACHUKIB CY008020 npoyecy, 0008 A3K0B80CHI
BUKOHAHHA €Y008020 piwtenns...» (kypcuB. — C.P.). B ycix Ha3BaHHMX BHMaJKax
HIeThCs mpo 3axuileHl mpasa cTaTTi 64 OCHOBHOr0 3aKoHY.

3ayBaxy, 110 JUJISi BUXOJY 3a MEX1 OyKBaJIbHOTO CMHUCITY HOpM cTtatTi 64 Cymy
HaBPs YU MOIJIO O JOTIOMOT'TH 1 3BEpHEHHSI 1O KOHLIEIi «BOMOBHUYOI JEMOKPATIi».
[Ipo ue cBiguarh, 30kpemMa, npasoBa no3uuiss €CIUI y cnpasi Oguapenko i Konoc
npomu Ykpainu: «Xoua €Bponericbkuii Cya BpaxOoBYyBaB KOHKPETHUN KOHTEKCT y
TOM Yac, KOJIM 3asiBHUKIB OyJIO 3BUILHEHO, & CAaME€ MAacOBI MMPOTECTH Ta HACUIIBbHULIBK]
MOAil, IO MPU3BEIH 1O EKCTPAOPAUHAPHOI 3MIHM JEp>KaBHOI BIAAU, LE He
8UNPasio8ye HeIOTPUMAHHS BJIaJIO0 OCHOBHUX BUMOT KOHBEHIIIT 111070 3aKOHHOCTI
Ta mepemdauyBaHocTi» [5] (kypcuB. — C.P.). 3BiCHO X, HE BHUIIPABIOBYE Ii¢ U
HEJJOTPMMAaHHS KOHCTUTYLIMHUX HOpM. Haramaemo TyT TakoX MpaBOBI IMO3MIII1
Bemnerriiicbkoi KOMICii CTOCOBHO JIFOCTpAIlIMHUX 3aX0/1iB B YKpaiHi, sIKi 3000B’ I3YIOTh
3’COBYBATH 1H/IMBIyalbHy BUHY 0co0OH [6].

OTxe, BUHHUKAIOTh 3alUTAHHS: YW BUSBHWIACS CIPOMOXKHOK CyAOBa Biaaa
3a0e3MeYnTH BEPXOBEHCTBO MpaBa 1 BepxoBeHCTBO Konctutymii Ykpainu sk iioro
CKJIQZIOBY y CITpaBl, sika crocyBajiacs 3BuibHeHHs cyaniB KCY — o cyTi uepes te, 1o
KCY w4acie B. SlHykoBMYa BHSBUBCS HECIPOMOXKHHUM 3a0€3l€UyBaTh TakKe
BEepXOBEHCTBO 1y 2014 porii y)ke CTAaHOBUB JICSKY «3arpo3y HaIlOHATBHINA Oe3meri»?
I yu ne misB cam BepxoBHuii Cyn y po3risilyBaHUX BHITaJIKaX YK€ 3d MEKaMH
KOHCTUTYIIHHOTO MPABOMOPSAKY? 3aUTaHHsI, BTIM, MaOyTh, CYyTO PUTOPUYHI.
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JTUJIEMA CBOBOJIU I HAIIIOHAJIBHOI BE3IIEKA B YMOBAX
BIMHU

CaBuun M.B.
00KMOp 10PUOUYHUX HAYK, npoghecop, oupekmop, H/[I nopisnsanbrnoco nyoaiunoco
npasa ma MidxCHapoOHO20 Npasa, YxHceopoocvKull HayiOHAILHUL YHIgepcumen,
Ykpaina, Vrkpaincoxkuii einoruu ynieepcumem, Miownxen, @PPH,

siyenpezudenm Cgimogoeo KoHepecy YKpaiHCbKUX 1OpUcmis

Junema cBoOonu 1 HaIlOHATBHOI O€3meku y TpaauIlifiHOMY JHCKypci
KOHCTUTYIIOHAJII3MY O3Ha4ya€ BUPIMIEHHS NpoOJeMU BIIMOBU BlJ YAaCTHHH
MOKJIUBOCTI BUIBHOTO BHOOpPY OaXKaHOTO BapiaHTa IOBEIIHKM Ha OCOOUCTY YH
KOJIGKTUBHY Oe3neky. OgHak BOHAa HE Mae€ JIIHIMHOTO XapakTepy 1 HE O3Hauae
0€e3yMOBHOTO CKacyBaHHS CBOOOAHM Ha KOPUCTh O€3MEKH, UM BIJACYTHICTH O€3MeKu

MIpH pealtizailii cBo00/1 (ToA1 HACIIpaBAl TOBOPSITH MPO CBABLILISA, @ HE CBOOOY).
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s numema mie 3akiajneHa y mpamsgx Tomaca ['o6ca 1 JIxona Jloka. Ha mpuxmiazi
CBOOOIM TOMITHYHOI Ta EKOHOMIYHOI  JISJIBHOCTI 116 MOXHA  SCKPaBO
nposieMoHCTpyBaTu. CyrnepedyuTsh JIeMOKPATUYHUM MPUHIIMIIAM BUPIIIYBaTH TEBHI
MOJIITUYHI YU CYCHUIbHI MpOOJeMU MUTITAPHUM METOJIOM, TOMY KOHCTHUTYILiitHA
JIEMOKpATIisl TapaHTy€e MOJITUYHY CBOOOY, 3T1JTHO 3 SIKOIO ICHY€ IUBUIBHUN KOHTPOJIb
HaJ[ apMi€lo, TMOJIIIEI0 Ta CIEeUCTy>K0aMu, SKUM Y4acTh Yy MpOIeci MPUHHSITTS
pimens mo0 (iHaHCYyBaHHS iX MOTped Ta PO3BUTKY 1HPPACTPYKTYPH HAIlOHAIBEHOI
oesneku 1 oboponu. [Ipuknagom 1poro € Pama HamioHanbHOI Oe3rekd 1 000pOHHU
VYKpainu K KaHaJl 3BOPOTHHUX 3B’SI3KIB MK O€3MEKOBOIO 1 MOMITUYHUMH chepamu, a
TaKOXK TApJIAMCHTCHKUU KOHTPOJb. 3 TOUYKH 30py €KOHOMIYHHX CBOOOJ IepkaBa
rapaHTye €KOHOMIYHUU J0OpoOyT NUIAXOM TapaHTyBaHHS IMpaBa IPUBATHOI
BJIACHOCTI, IEP>KaBHUM KOHTPOJIIO 32 €PEKTUBHUM HOTO 3/11ICHEHHSIM Yepe3 MOJIaTKU.
CusibHa HalllOHAJIbHA €KOHOMIKA TaKOXK € 3all0PYKOI0 HaIllOHAIBHOI O€3IeKH, Ha SKY
cnupaeTbest BiicbkoBo-mipomuciioBuii koMiuieke (BIIK) kpainu.

[TpumupenHs 1ux MiaAXo1B 3HANUIIOB Mi3HIIIE AsiekcaHep ['aMiIbTOH, TOBOPSYU
PO €KOHOMIYHUN JOOPOOYT, po3Mipu KpaiHH Ta IHCTUTYIIMHO CIIPOMOXKHUMN YPSJT K
YUHHUKK 3a0€3MEUYEHHS CIPaBeIJIMBOro OallaHCy MK CBOOOJOI0 1 HAaIllOHAIHHOIO
0e3mneKoro:

«Mu nosunni epaxysamu, wjo po3mipu GiliCbKOBUX CUN ) 8CIX GUNAOKAX OYOYyMb
peayniosamucs pecypcamu kpainu. Llle 00620 mooicna 6yoe ympumysamu 6eauKy
apmiro, i 8 MIpy HAKONUYEHHsI KOwmie OJisl Yb020 HACENeHHA 1| NPUpPoOOHa Miyb
cycninbcmea 6yoyms nponopyitino 3pocmamuy [1].

OkpiM 3acTepeXeHHs MOAO0 HEAOIMYCTUMOCTI y3ypmailii BJaJy, IO € 3arpo30I0
KOHCTUTYIINHINA JE€MOKpaTii, BOHa TaKOX MIIPUBAE 3acaay HAI[lOHAJIbHOI OE3IeKH,
BHOCSIYM XaoC Yy MyOJliYHE ypsiayBaHHA. SICKpaBUM MOpHUKIagoM € (parMeHTarlis
Jiep>)kaBHOTO cyBepeHiTeTy MockoBii yepe3 ¢ynkiionyBanus [IBK «Baruepy,
TiSTBHICTH SIKOTO 3TIMHO 13 YWHHAM 3aKOHOJABCTBOM Ili€l KpaiHU (OopMaIbHO
3aboponeHo. HacmpaBni 1e € mapanenpHOO CcTpykTyporo mopsn i3 3C P®, mo
Harajlye 3arajoMm HIIIO 1HIIE SK OMPUYHMHY 4YaciB naps [Bana I'po3Horo, micis

MPaBIIIHHA SKOTO Yy i KpaiHi ctanacs Cmyta Ha pyoexi XVI-XVII cTomiTs.
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SIKIIO TOBOPUTH NP0 E€KOHOMIUHY CBOOOAY SK NEPEeIyMOBY E€KOHOMIUHOTO
n00poOyTy Ta MUTITapHOI TOTYTH JACp)KaBH, TO CIiJ HArOJOCUTH Ha ITO3MIIi1
apxitekTopa ekoHoMiuHux pedopm Himeuunnu Jlronasira Eprapna, sikuil po3risiias
3aXMCT MpaB CIOXHBAYiB Ta CBOOOJY €KOHOMIYHOI JISJIBHOCTI SIK OCHOBOIIOJIOHI
€KOHOMIYHI TMpaBa. 3a TakKMX YMOB KapTell HHUM pO3INIJAINCA K BOPOTHU
CIOKMBa4iB, a I1HCTPYMEHTU TIUIAHYBaHHS CJiJ] IMIUIEMEHTYBAaTU Y CTPYKTYpPY
PUHKOBOI eKOHOMIKH [2]. Lle Mae ycyBaTh ITUIEHTAHTU3M Ta MOMYJI3M Y IPUIUHATTI
yIpaBIiHCHKUX pilieHb. [lomymisM € mpsMoro 3arpo3or0 y 3a0e3NnedyeHHI CUCTEMHU
CTPUMYBaHb 1 MPOTUBAr y KOHCTUTYLINHHIA CHUCTEMI, 3HHUILYIOYH IUIIOPATI3M 1
3MarajbHICTh MOJITUYHUX JYMOK Ta MOJITUYHUX NapTIid, II0 3HUKYE SIKICTh BIAJJHUX
pimens [3]. Cam 1o co01 KOHCTUTYIIOHATI3M POOUTH TMOJITUYHUN MPOIIEC
YOOPSAKOBAaHUM 3TiTHO TMepeadauyBaHUX PaMKOBUX IMPaBWI, aHDK MOJITHUIHHHA
nonyii3Mm [4], kUil MOXe 1HCHIpyBaTH pyX A0 HemibepaabHUX JAeMoKpaTid [5] 1
MPU3BOJUTH 0 (PparMeHTallli y CUCTEMI CTPUMYBaHb 1 MIPOTUBAT, OYIly4H OJHUM i3
JOKEPEJIOM y3ypharii Biaaud. 3Ba)KalOUM Ha TaKy HNPUPOJY KOHCTUTYLI1OHAII3MY
TaKOX HENpUUHATHUMH € mnorysaau y ctwn Kapma [mitra mono AOoMiHYBaHHS
MOJIITHYHOI BOJI, SAKa JOBOJI YacTO € MIHJIMBOIO, HAJl OCHOBOIIOJOXXHUMU
MPUHIMIIAMU 1 [IHHOCTSIMU MpaBa, SIK1 JIEKAThb B OCHOBY KOHCTUTYI[IOHAII3MY SIK
OCHOBH KOHCTUTYLIMHOTO MOPSAKY [6].

Hacminkom momymisMmy € HempodeciiiHi 1 He30amaHCcOBaH1 BIaJHI PIICHHS, IO
HiJPUBAE MOTYXKHICTh HAI[IOHAJIbHOI EKOHOMIKM B YMOBaxX BOEHHOTO CTaHy. BoeHHMit
CTaH 3YMOBIIIOE JIesIKI OOMEXEHHSI Ta BIJACTYI BiJ 3a0€3MEUYEHHS OKPEMHUX MpaB 1
CBOOOJ, IO 3YMOBJIEHO HEOOXIIHICTIO BiJBEPHEHHS arpecii Ta 3a0e3MeUeHHS
000poHO3/1aTHOCTI KpaiHu. [ns YKpaiHW KpPUTHUYHO Ba)KJIMBO IIOHOBUTH OO0CSTU
BupoOHunTBa y BIIK y Tomy 00c¢s3i, mo0 3ab6e3neuntn HopMmansHi otpedbu 3CY y
3MIMCHEHH] €(QEeKTUBHOI BiACIYl BOPOTY Ta TOHOBJICHHIO TOJIOKEHHS KpaiHU Ha
CBITOBOMY PUHKY 030pO€Hb MPUHANMHI y THX cpepax, B IKMX YKpaiHa TpaJHIIiitHO
nocinana KoHKypeHTHI nmo3utii. [na mporo y cdepi BIIK chig mocunutu mepeBaru
KOHKYpEHIIli EeKOHOMIYHMX BIJIHOCHH Ta CBOOOJY KOHTPAaKTiB, 30KpemMa i3

BUKOPUCTAHHSM JIUTITAIbHOI cucteMu Prozorro. Sk CBITYUTH MOCBIA 3pOCTaHHS
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aMepUKaHCbKOi eKOHOMikM mig vac Jlpyroi cBiTOBOi BiWiHH, came BIMCHKOBI
3aMOBJICHHS Cepell NMPUBATHUX KOMIAHINA CHPUSIIO PO3BUTKY CYMIXKHHUX Taly3eu
€KOHOMIKH, 110 MPU3BEJIO Y KIHIIEBOMY Pe3yJbTaTi 10 ekoHoMiuHoro 6ymy B CIIIA.
Tak camo, CBOTOJHI 3aCTOCYBaHHS IIbOTO KJIACTEPHOTO TIPHUHIIMITY CIPUSTAME
PO3BUTKY HaIlllOHAJIHHOI EKOHOMIKHM B YKpaiHi, OHOBJICHHsSI YKpaiHH Ta MOCUJICHHS 11
KOHKYPEHTOCIIPOMOKHOCTI Ha CBITOBOMY PUHKY. BCl MipKyBaHHSI TaKOTO XapakTepy
CIiJI MaTH Ha yBa3l MpHU 3A1MCHEHHI CyJOBOrO KOHTPOJK HAJ [ISIMH OpraHiB
myOJIIYHOT BIIAJIH.

[Tonmpu Hemonikk 3 OISy HAa BUMOTH IOPUAMYHOI BU3HAYEHOCTI YKa3zy
[IpesumeHTa Tpo BOPOBAKEHHS BOEHHOTO CTaHY, 3aTBEPHKEHOTO BepXOBHOMO
Panoro 3akonom Big 24 motoro 2022 p., BiIaja BKWJIA 3arajioM aJeKBaTHUX 3aXOJ1B
momo  3abe3medeHHss ~ oOopoHO3maTHOCTI  Ykpaimm.  Hapaszi  mexaHi3mm
MapJIaMEHTCHKOTO KOHTPOJIIO MalOTh OyTH CIIPsIMOBaH1 HacaMIiepes] Ha 3a0e3MeUeHHs
CIpaBeUIUBOl AUCTPUOYLIi TyOmiyHUX (iHAHCIB g MOTPed OO0OPOHO3JaTHOCTI
VYkpainu Ta aJIecKBaTHOTO PETYJIFOBAHHS OOMEXEHbB TpaB JIOUHNA B YMOBaX BOEHHOTO
crany. Jlnsg mporo moTpiOHa audepeHiialis y BOEHHOMY IpaBi OCOOIMBOCTEM
3MIACHEHHS BJIaJM Yy 30HI OOMOBUX 3ITKHEHb, Y THIY, @ TAKOX OO 3a0€3MeYCHHS
paB TpPOMaJsiH YKpaiHM Ha OKYNOBaHMX TepuTopiax. OcCkuIbKA B YKpaiHi
CIIOCTEPIra€eThCsl 3HAUHUM 00CcAT BHYTPIIIHBO nepemimenux ocio (BI1O) 1 HaceneHnHs
O0araThOX TMOCENeHb Ha 3axoAl YKpaiHM 3HAYHO 3pOCIO0, TOMY IMiJJISTal0Th
KOPET'YBaHHIO IMOJIOKEHHS 3aKOHOAABCTBA 11010 (hiHAHCYBAHHS OpraHaMu MiCIIEBOTO
CaMOBPSIYBaHHS TEBHUX 1HPpaCTpyKTYypHUX 00’€kTiB. 30KpeMa, y Oaratbox
3aXiTHUAX 00JIACTAX 3pocTae oOcsar OymiBHUIITBA kutia mis BIIO, mo 3ymoBiroe
TaKOXK 30UIBIIEHHS aCUTHYBaHb Ha COIIAJIbHY 1HPPACTPYKTYpPY (IUTCAIKHU, IIKOJIH,
MEJIUYHI 3aKJiaJy Ta IHII 00 €KTH COILaJbHUX MOCHyT). Takum 4YHWHOM, JAepkaBa
BUKOHYBATHME CBOIO MPUPOAHY (YHKIIIIO 3a0€3MeUeHHs MTPOCTOPY O€3MeKH BIaCHUX
IpOMaJISTH B yMOBaX BIfHHU.

Ha 3aBeprienHs, ciig HAarojlOCHUTH Ha TMOCHWIEHHI 3acaj JA00pOro ypsayBaHHS
(good governance) Ta rapaHTISX CIIPaBEIJIMBOTO MPABOCY/JS SK HEOOXITHHUX YMOB

3a0e3neyeHHs] CBOOOAM E€KOHOMIYHOI [ISJIBHOCTI Ta TMEpPeAyMOB TOCHIICHHS
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MUTITApHOI TOTYXKHOCTI YkpaiHu. lle € KiIo4oBlI YMHHUKH Yy 3HIKEHHI PIBHS
KOpYIIIii, OCKUIBKH KOPYIILiS caMa Mo co0l € COolllaJibHUM IHCTUTYTOM IOJOJaHHS
HEJIOJIKIB HEe()EKTUBHOTO YPSIyBaHHS 3a JOIMOMOIOI0 HEMPAaBOBHX 1HCTPYMEHTIB
BIUIMBY, IO NPHU3BOAUTH O HIAPHUBY JIETITHMHOCTI BJIAJHUX 1HCTUTYTIB. OCTaHHI
3as1BU 110JI0 BUPIMIEHHS ITUX TPHOX KIIOUOBUX IpobieM sik 3 6oky €C, tak 1 HATO
3aCBIIYYIOTh TOCTPOTY NpoOseMu. BoHa MOCWIIOETBCS TaKoX 1 TUM, IO Mailbke
MOJIOBUHY TyOmiuHux (iHaHCIB VYKpaiHM CKJIAJaloTh TpaHTH 3 OOKy KpaiH
[[MB1JII30BAHOTO CBITY, aje Ji0epaiabHl KOHCTHUTYIIMHI JEMOKparii HE TOTOBI
TPUBAIMN Yac MIATPUMYBATH HeliOepanbHy aeMokpartiro. ToMmy Taki pedopmu ciif
norauOIOBaTH 1 MPOIOBKYBATH BXKE HA MapIlli, CAME€ B yMOBAax BilHH, IaM’ SITAIOUYH
Mpo 3axucT (PyHIAMEHTAIbHUX KOHCTUTYIINHUX I[IHHOCTEH — HEMOPYIIHOCTI
TIAHOCTI 1 TIpaB JIIOJIMHU, CYBEPEHITETY 1 TEPUTOPIANIbHOI LUIICHOCTI YKpainu. [lpu
OHOBJICHHI YKpaiHM MICJIS MEPEMOTH y BiifHI CIiJl pOOUTH aKIICHT HAa 1HHOBAIISX Ta
HOBHUX TEXHOJOTISX, IO MiJIBUIIATh IHTEHCUBHICTH 1 MPOAYKTUBHICTH Tipali. Tomy 3a
TaKUX TMapaMeTpiB HaBpAA YU HaM TPO3UTh JeMorpadiyHa Kpusa, a TapaHTii
€KOHOMIYHMX CBOOOJI JO3BOJIATH JIIOEpai3yBaTH 1HBECTULIIMHUM PEXUM 1 COPUITH
MOBEPHEHHIO YKPATHCHKUX MEpeCceNeHIiB Ha OaThbKIBIIMHY 13-32 KOPJIOHY.
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KOPYIIIIAHI IPOSBU IPU YIIPABJIHHI
KPUTHYHOIO IHOPACTPYKTYPOIO YKPAIHU

Caxaposa O.b.
Kanouoam 10puouUdHUX HayK, CMapuiuil HayKosutl CniepoOimHux,
HAYAIbHUK MPembo20 8I00LTy HAYKOB0-00CIOHOI 1a00pamopii KpUMIHOJIO2TYHUX
00CiodCeHb ma npobiem 3anodicantsa 3104UHHOCMI
epoicasrnozo naykoso-oocnionozo incmumymy MBC Vipainu
bausnok LJI.
Kanouoam 1opuouydHUX HayK, Cmapuiuil HayKosutl CniepoOimHux,
20JI0BHULL HAYKOBUL CRIBPOOIMHUK HAYKOBO-00CHIOHOI 1a00pamopii KpUMIHONOTUHUX
00CiodCceHb ma npobiem 3anodieanus 3104UHHOCMI

epoicasrnozo naykoso-oocnionozo incmumymy MBC Vipainu

[TpoGiieMu 3axuIleHOCTI 00’€KTIB KPUTHUYHOI 1HPPACTPYKTYPHU € aKTyaJlbHUMH HE
TUIBKU JIJISl HAIIOl JIep>KaBH, sika MOTEPIIAae BiJ BIMCHKOBOI arpecii 3 OOKY CYCITHBOI
KpaiHu, a ¥ mia kpain €Bporneiicekoro Corozy, CIHIA, BenukoOpurtaHii Ta 1HIINX
IMBLUTI30BAHUX KpaiH 3 TOTY)KHOK €KOHOMiKO. KatamizaTopoM HBbOro TaKoX €
rmobanpHa (piHaHCcOBa Ta MirpamidHa kpm3m [1, c. 205]. g edexTmBHOTO
MPOTHUCTOSIHHS BKa3aHUM BUKJIMKAaM 1 3arpo3aM HEOOXiTHO 37iiicHIOBaTH OOpOTHOY 3
€KOHOMIYHOIO 3JI0YMHHICTIO, JIETai3alli€to (BIIMUBAHHAM) 3JI0YMHHO 3100yTHX KOIITIB,
MTOIATKOBUMH 3JIOUYMHAMH, SIKI HEPIAKO CYITPOBOKYIOTHCS KOPYIIIIHHUMU MPOSIBAMH.

30kpema, 3HauH1 KOPYIIIIHHI POSIBU CIIOCTEPIratOThCs B YKPaiHi y TAKUX CEKTOpax
KPUTHYHOI 1HPPACTPYKTYPH, AK: NAIUBHO-CHEPreTHYHUM, TPHUYOA00YBHUMN, CUCTEMHU
KUTTE3a0€3MEUCHHS, 0XOPOHA 37I0POB’sI, TpaHCHopT Tomo. JloTenep 6i3HEC CTUKAETHCS
3 mpobiaemMaMu KOPYIIi y MAKIIOUEHH] A0 KOMYHIKAIlli, OTpUMAaHHI JlEH31d Ta
JI03BOJIIB, Y B3aeMomii 3 (PiCKabHOIO CIY)KOOI0, a TaKOX TIiJ Yac OTPUMAaHHS

JIepKaBHUX KOHTPAKTIB, OYIIBHUIITBA BEJIMKHX 1HPPACTPYKTYpHHX 00’€kTiB. Tak, y
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TAKOMY CEKTOp1 KpUTUYHOI 1HPPaCTPyKTypH YKpaiHH, IK CUCTEMH )KUTTE3a0€3EUCHHS,
HemyOniuHicTh 1H(opMatii y cdepi micToOyayBaHHS Ta 3EMIICYCTPOIO OOYMOBIIOE
KOPYIII0O Ta MOXJIMBICTh 3iiCHIOBaTH  OYAIBHMIITBO BCyleped BUMOTam
3aKoHO/1aBcTBa. KpiM TOro, cocrepiraeTbcsi HEAOCKOHAIICTh IHCTPYMEHTIB KOHTPOJIIO
Ta HEJIOCTaTHS MPO30PICTh MPOIECIB OYAIBHUIITBA, PEMOHTY Ta €KCIUTyaTtallli JOpir.
Henockonana cucrema JAep)KaBHOIO KOHTPOJIIO Ta PETYJIIOBaHHA Yy OyAiBHULTBI
CTUMYJTIOE TIOSIBY KOPYIIIIHUX TPAKTHK.

Y cBow uepry, y cdepl OXOpOHH 3I0pOB’S 3aJTUIIAIOTHCS CUCTEMHUMHU
KOPYIILIIHI pU3UKH Y TaKUX OOJACTAX, IK MEIUYHI 3aKYIIIBII, JIKyBaHHS T'POMAaJIsH
Ykpainu 3a KOpJIOHOM, 30KpeMa 13 3aCTOCYBaHHSM TpaHCIUIaHTallii, PyHKIIIOHYBaHHS
€JIEKTPOHHOI CHUCTEMH OXOPOHM 3J0pPOB’S Ta J00Ip KajapiB Ha KEpIBHI MOCaaud B
3aKiaaax 0XOpoHH 3710poB’d [2]. HegocTaTtHhO mpo3opi nporuenypu 4000py KaapiB y
3aKJIalax OXOPOHU 370POB’S 3HMKYIOTh KOHKYPEHIIIO Ta CTBOPIOIOTH MOKJIMBOCTI
JUTSI TIPOSIBIB KOPYIIIIIT IT1]T Yac MPU3HAYECHHS Ha TaKi OCA/IH.

[amienTn Ta Jikapi HE OTPUMYIOTH JIKAPCHKUX 3acO0IB Ta MEAWYHHUX BUPOOIB
BYACHO Ta B IOBHOMY 00csI31, 30KpEMa, Yyepe3 He3aBepILeHUI Tiepexif] 40 HOBOI CUCTEMU
OpraHizauii Ta KOHTPOJIK MEJAWYHHMX 3aKYMIBENb 1 HEMOBHICTIO BPEryJIbOBaHI MPOLECH
BHU3HAYCHHS MTOTPeO Ta 00Ky JiKapchkux 3aco0iB [3, ¢. 33]. [lo mporo ciix qoaarw, mo
€JIEKTPOHHA CHUCTEMa OXOPOHU 3/10pOB’S € HEIOCTaTHbO IHTEIPOBAHOIO 3 I1HIIMMHU
0a3aMu JaHUX, 0 CTBOPIOE MOXIIMBOCTI JJISl 37TOBKMBAHB ITiJ] 4ac peaiizallii OKpeMux
GyHKIIN (30KpeMa, HaJaHHS BUIUIAT YHACTINIOK HENpale3aaTHOCTl, IMPOBEICHHS
MEIMYHUX OTJISIIIB, BCTAHOBJICHHS TPYMH 1HBAIIIHOCTI) [3, c. 34].

Kopymiist cTana 0CHOBHOXO IPUYHHOKO BIICYTHOCTI YCHIXIB y MpoLieci pehopMyBaHHS
NEBHUX raly3eH, y sIKUX 30Ccepe/KeHl 00’ €KTH KPUTUYHOI 1H(PPACTPYKTypH, IPUIOMY 1€
CTOCYEThCA K MiAIMPHUEMCTB Jep>KaBHOI (hOPMH BIIACHOCTI, Tak 1 HeJIep>KaBHOI. 30KpeMa,
ICHyIoua MOJENb YNpaBIIHHA Yy CyO’€KTax TIOCIOJApIOBaHHS JEP)KaBHOI'O CEKTopa
EKOHOMIKM € Hee()EeKTHMBHOIO, HACIIIKOM 4YOro € 30uTku Ta Kopymuis. Kpim Toro,
HEJIOCTATHIN 00CAT MyOIIYHO TOCTYIHOI 1H(pOpMAIIii Mpo cy0’€KTiB TOCMOAAPIOBAHHS, Y
SAKUX JIep’KaBa Ma€ 4YacTKy BJACHOCTI, TAKOXK ICTOTHO 3HIXKYE IPO30PICTh IXHBOI

JISUTBHOCTI, YCKJIaJHIOE TPOMAJICBKUI KOHTPOJIb Ta CHPUSE KOPYTILILi.
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VY niuomMy, 3HaUYHUN piBEeHb KOPYMIli Ha 00’€KTax KPUTHYHOI 1HPPACTPYKTYypH
HETaTUBHO BIUTMBAE HA iX TOTOBHICTh MPOTHUCTOSATH BUKJIMKAM HaIllOHAIBHIN Oe3merri
Ha Cy4yaCHOMY €Tarll pO3BUTKY JIepKaBH.

HaiiOinp  mommpeHrnMu  KOPYMIIHHAMUA —CXeMaMd Ha 00’€KTaX KpUTHYHOI
1HOPACTPYKTYypH €: IITy4YHE OOMEKEHHS KOHKYPEHIli MpU 3aKymiBiIl CHPOBHHH,
MarepiaiiB JIJIs HaJlaHHS MepeBard agunioBaHuM 3 MOCAI0BUMH 0CO0aMU ITUX 00’ €KTIB
KOMITaH1sIM; YKJIQJIaHHsI IOTOBOPIB 3 (DiKTUBHUMH KOMITaHISIMHE; TIepepaxyBaHHs KOIITIB
3a (paKTUYHO HETIOCTABJICHUM TOBap; 3aKyIMIBIIS TOBAPIB, MOCIYT, pOOIT 32 3aBUIIICHUMU
[[IHAMU; JOIyCK JO0 Y4acTi B KOHKYPCHHX TOprax JIMILIE TUX KOMEPLIHHUX CTPYKTYP,
3aCHOBHMKHM 1 CIIB3aCHOBHHKH SIKHX IepeOyBarOTh y POJMHHMX YM TaK 3BaHHUX
KOPYMIIIHHO-AUIOBUX CTOCYHKaX 13 3aMOBHUKAMHM — IIOCAJIOBUMHU 0COOAMH IIUX 00’ EKTIB;
BUKOHAHHS YM HEBHKOHAHHS ITOCAIOBOI0 OCOOOI0 ITMX 00’€KTIB B IHTEpPECaX OKPEMOTO
y4acHHUKa MPOLEAYPH 3aKyMiBIIl OyIb-sKO1 A1l 010 MPOBEIECHHS KOHKYPCHUX TOPTIB 3
BUKOPHUCTAaHHSIM HAJaHOTO 1Ml CIy»KOOBOTrO CTaHOBUIIA 3 METOK OTPUMAHHS
HEIMPaBOMIPHOT BUT'OJIM; 3aKyIIBJIs TOBApIB, 1110 HE BINOBIIAIOTH 3asBICHUM BUMOTaM;
HEOOIPYHTOBAHE MPOBEICHHSI 3aKYIIIBJIl B OJIHOTO YYaCHUKA; BUMAaraHHs HEIIPaBOMIpHOT
BUTOJTH TOIIIO.

Kopynuiiini mnposiBu  Ha 00’€KTaXx KpUTUYHOI 1HQPACTPYKTYpH MOXKYTh
BHUPAXATHUCS Yepe3 HEIUIbOBE Ta HEEPEKTUBHE BUKOPUCTAHHSA OFOPKETHHUX KOIITIB,
nependadeHnx Ha MOTpeOW OO0’€KTIB KPUTHUYHOI 1HPPACTPYKTypH, CYMHIBHI [ii
MocajioBux o0ci0 00’€KTIB KPUTHYHOI 1HGPACTPYKTYpH Y TIpoleci 3A1HCHEHHS
rocrnojapchkoi Ta (PiHAHCOBO-€KOHOMIUHOI JISJIBHOCTI, MPU3HAYEHHS Ha KEpiBHI,
YOPaBIiHCBKI JIAHKM HEKOMIIETEHTHUX 0ci0, Opak mpodecioHamiB, BHKIMKaAHHMA
BIUTMBOM TaKUX YMHHHKIB, K «KYMIBCTBO», «IIOJIITUYHA JOULIBHICTbY, MPUUHSATTS
pilleHb i BIUIMBOM Ta B I1HTEpecax MPEJCTaBHUKIB OKpeMHX (DIHAHCOBO-
MIPOMUCIIOBUX TPYII, SIKI HETaTUBHO BIUIMBAIOTh Ha po30y/I0BY Ta (DYHKIIIOHYBaHHS
00’€KTIB KPUTHUYHOI 1HPPACTPYKTYpH, MOMYJII3M, OPUUHATTS HpOrpam, CTpaTerii,
KOHLIETILIIH, K1 HEMOXKJIMBO peali3yBaTH Ha MPAKTHUII Ta sIKI HETATUBHO BILIUBAIOTh
Ha JISUTbHICTh 00’ €KTIB KPUTUYHOI IHPPACTPYKTYpH.

ExcniepTu BIZHOCSTH Hally AEpKaBy A0 T'PYHH KpaiH TaK 3BAHOIO KyMIBCBKOIO
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KamiTanizmy (crony capitalism), /it IKUX XapaKTepHUMH € HasIBHICTb KOPYMIIITHUX
3B’SI3KIB MK JIEpKABHUM Ta NPHUBATHUM CEKTOpPAMH, XaOAPHULITBO, BIJACYTHICTb
KOHKYpPEHIIi Ta MEXaHI3MIB pPEeryJIfOBaHHS, a TaKOX IepelaBaHHs 3a 3aHIKCHUMHU
L[IHAMH JIEp>KaBHUX AKTUBIB Y BJIACHICTh IPUBATHOMY ceKTOpy [4, c. 175];

beskapHicTh Ta CIOKyca OTpMMAaTH 3HA4YHYy BWUIOMy BiJ] TPOTHIPABHUX i €
MIATPYHTSM JUIS TOAAJIBIIOT KOPYMIIOBAHOCTI MEHEIKMEHTY OO0 €KTIB KPUTUYHOL
1H(PaACTPYKTYpH Ta CTarHalli raiay3eu, y sikux BoHU 3ocepemkeHi. [Toku mo B YkpaiHi
’KOJTHOTO MEHEJ[Kepa BUIIO] yIPABIIHCHKOI JJAHKUA 00’ €KTIB KPUTHYHOI 1HOPACTPYKTYpH
He OyJIO MPUTATHYTO A0 KPUMIHAJIBHOI BIATIOBIAATBHOCTI 38 KOPYILIHAHI il

3aranbHa JUHAMIKa PO3MVIAAY CyJaMd CIIpaB MNpO KOPYMIiHI Ta MOB’A3aHl 3
KOPYIIIIEIO 3JI0YMHU € HU3bKOI0. BiicyTHS ycTaneHa mpakTuka po3riisiLy KpUMiHATBHUX
MPOBA/KEHb 111€1 Kareropii. MaroTh MiIClIE HEMOOJMHOKI BUIIAJKUA 3JIOBKUBAHHS
YYaCHHKaMH CyAOBOrO IIpolecy mnporecyanbHumu mnpaBamu [3, c. 40]. Taxox
CIIOCTEpITA€ThCS  HM3bKA OINEPATUBHICTH Ta SIKICTh 3/AIMCHEHHS  JIOCYJOBOTO
PO3CIiTyBaHHSl KOPYMNIIIMHKUX 3JI0YMHIB (3HaYHA YacTKa TaKUX MPOBAIKEHb TPUBAIOThH
pOKaMHu), 3yMOBJICHA HaJIMIPHOIO CKJIAJHICTIO OKPEMHUX MIPOIeCyalbHUX il [3, c. 38].

Okpemi  MOJOXEHHS  KPUMIHAJIBHOTO  3aKOHOJABCTBA, SIKI  CTOCYHOThCA
KPUMIHAJIBHOI BIJIOBIAAIBHOCTI 32 KOPYIUIKHI 3JI0YWHHU, CyllepedaTb MI>KHAPOIHUM
CTaHjgapTaM y Ml cdepl, HE Y3ro/pKeHI MK co000 Ta 3 TOJOXEHHIMH
KPUMIHAJIBLHOTO MPOIIECYaIbHOTO 3aKOHOJIABCTBA 1 3aKOHY. SIK HACHIAOK, Y 3HAYHIN
YaCTUHI BUMAJKIB OCOOHM, IO BYMHWIM KOPYMINHI 3JI0YMHU, 3BUIBHSIOTHCS BiJ
KpUMIiHAJIBHOI BIIMOBIIAILHOCTI Ta/ab0 mokapaHHs [3, c. 38].

be3 peanbHuX, 3p03yMUINX 1 YECHUX A1H KEPIBHUIITBA Ta MEHEKMEHTY 00’ €KTIB
KPUTUYHOI 1HQPACTPYKTYpH, 1, SK HACHIJIOK, MiHIMIi3allli KOPYMI[IHHUX TPOSBIB,
MOXHa OCTaTOYHO BTPATHTH CHCTEMY KEpPOBAaHOCTI OO0’€KTIB  KPUTHIHOI
1HDPaACTPYKTYpH, CUCTEMY 3aXMILEHOCTI 1X Bij KiOeparTaxk.

VY cydacHHX yMOBax CKJIAQJHOTO COLIaIbHO-€KOHOMIYHOTO CTaHy KpaiHu, BILUIMBY
30BHIIIHIX (BificbKOBa arpecis p¢)) Ta BHYTPIIIHIX YAHHHUKIB Ha CTaH HalllOHAJIbHOI
Oesrnekn YkpaiHu HaOyBae 0COOIMBOT aKTyaJIbHOCTI MUTAHHS 3aXUIEHOCTI 00’ €KTIB

AKUTTE3a0€3MEUEHHSI Ta KPUTUYHOI 1H(PPAaCTPYKTypu HAEpxaBu, a JAJIA LBOro Tpeda
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MO/J0JaTH HE TUIBKM TEXHOJOTIYHE BIJACTaBaHHS, MOJIEPHIZYBAaTH  Taiy3i
30CepeKEHHS 00’ €KTIB KPUTHUHOI 1HQPACTPYKTYPH, a i YCYHYTH Y MiHIMI3yBaTH
HEraTUBHI YUHHUKH, KIIFOUOBUMH 3 SIKMX € KOPYIIIIHHI MPosiBU Ta pu3uku [ 1, c. 208].

V CBITI B’k€ HampalbOBaH1 il 10Tk «IIpaBUJia IP» B [IbOMY HANPsIMI Ta CTaHAAPTH 1
peKOMeHAaIi 00 MiHIMI3aIIi ITUX BUKIWKIB, SKI BBaKAIOTHCS OJHUMH 3 TOJOBHHUX
3arpo3 1 PU3UKIB JUIsl BCIX IMBLUII30BAHUX KpaiH. [HCTpYMEHTH YCHIIIHOT HpOTHIIT
KOPYILIl BXE AABHO B1IOMI Ta anpoOoBaHI MIKHAPOJHOKO CHUIBHOTOK. YKpaiHa Mae
BEJIMKY KUIbKICTh 00’€KTIB KPUTUYHOI 1HGPACTPYKTYpH, Bl Oe3nedHoi poOOTH SKHUX
3aJIeKUTh HE TUTbKHM Oe3leka JepikaBu, a i Oe3meka 0araTboX KpaiH €BpOIEHCHKOTO
KOHTHHEHTY Ta IHIMUX KpaiH Ipuieriux perioHis [1, ¢. 208], a Tomy norpedye 3axXucTy

KPUTHYHO BaXIUBUX 00’ €KTIB B/l KOPYMIIMHUX MTPOSIBIB.
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3AINCHEHHSA TYBJIYHOT' O YIIPABJITHHSI
TA AIMIHICTPYBAHHS B YMOBAX BOEHHOT' O
CTAHY:TEOPETUYHUM TA IPAKTUYHUN ACIIEKTH

Cxopuk 10.C.
acnipanm Kageopu Koncmumyyiuno2o npasa Yxpainu,

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocnasa Myopoeo

[lyOniune ympaBiiHHA Ta aJAMIHICTpYBaHHS B CEKTOpl Oe3meku YKpaiHu €
MiABUAOM COIIATBHOTO YIPaBIiHHA. €IMHOTO BU3HAYECHHS «ITyOJIIYHOTO YIIPaBIiHHS
1 aAMiHICTpYBaHH» B Haylll Hemae. OKpemi BUEH1 YKa3yIOTh, 10 «ITyOJIiYHE aIMIHIC
TPYBaHHS» — II€ PETIAMEHTOBAaHA 3aKOHAMHM W 1HIIMMH HOPMATHBHO-IIPABOBHUMH
aKTaMH JIISUTbHICTh CYy0’€KTIB MyOJIYHOTO aJMIHICTPYBaHHs, CIpPSMOBaHA Ha
3MIMCHEHHS] 3aKOHIB Ta IHIIUX HOPMATHUBHO-TNPABOBUX AaKTIB IUISXOM MPUUHSATTS
aMIHICTPATUBHUX PIllIEHb, HAJaHHS BCTAHOBJICHUX 3aKOHAMHU aJMIHICTPATHUBHUX
nocayr [1, c.1942].

Bax11BOIO XapaKTEpUCTHUKOI CHUCTEMHU IMyOIIYHOTO YIPaBIIHHS € MOKJIHBICT
IIBUIKOTO pearyBaHHS 1 MPOTUCTOSIHHS 3arpo3aM 1 BUKIJIMKaM, IIBUKA aanTallis 10
3MiH Ta KpU3, BITHOBJICHHS MICIIS 3raIaHUX MEPioIiB.

[1in yac BOEHHOTO CTaHy, 32 YMOB CHOTOJICHHS, IOCUTh aKTyaJlbHUM € TTUTaHHS
3MIMCHEHHS MPONEAYp MyOIIYHOrO yHpaBIiHHS Ta iX epeKTUBHOI peamizalii, ajpke
came «ImyOJiiyHe aaMIHICTpyBaHHs» mepeadadae «(yHKIIIOHYBAHHS YHIBEPCAIBHOIO
OpraHi3aliifHO-IPaBOBOTO MEXaHI3MYy BHSIBICHHS, Y3TOJDKEHHS 1 peam3anli
CyCHUIBHUX MOTped Ta 1HTepeciB, (GopMyBaHHA MpaB Ta OOOB’S3KIB yYaCHHKIB
CYyCHUIBHUX MPOIIECIB Ta X B3a€EMOBITHOCHHU B MpaBoMy Moii» [2, c.1].

CBiTOBa MpakTHKa MOKa3y€, 10 OCHOBHUMH BUKJIMKAMH, 3 SIKUMH CTHUKAIOTHCS
KpaiHM T1J 4Yac BOEHHMX /il Ha CBOIM TepUTOpIii, €: pyHHYBaHHS YCTaJE€HUX
MEXaHi3MIB YIpaBJIiHHS JEp>KaBOlO, pi3ka 3MiHA CTPYKTYpHU EKOHOMIKH, BTpaTa

3HAYHOI YaCTHUHHU 6IOII}KGTHI/IX HaIXOAXCHD, 3aroCTpCHHA COHiaHBHI/IX 1
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neMorpadiuyHux mpoOJsieM, IOoCUeHHS OiMHOCTI, 1HGALISA, a TaKO0XK 3HIKCHHS
1HBECTHUIIIMHOI aKTUBHOCTI O13Hecy [3, ¢.31].

VY OUIBIIOCTI Mpallb BITYM3HSIHUX HAYKOBIIIB 3raJy€ThCs MEPEiK HEAOTIKIB, KU
OpUTaMaHHUK MyOJIYHOMY YIpPaBIiHHIO B YKpaiHi, [0 HBOTO BXOAHTH
KOPYMIIOBAaHICTh, HE3aBEPIIEHICTh aJMIHICTPATUBHOI pedOpMH, HEIOCKOHAJe
3aKOHOJIaBY€ BPETYJIIOBAHHS, HEJIOCTATHIN piBEHb MPO30POCTi Ta BIAKPUTOCTI BIAJH
TOIO. 3arajgoM, HEOoOXiTHO HAJAroJUTH MaKCHUMAaJIbHO €(PEKTHUBHY B3a€EMOIII0 MiXk
opraHamMu MyOJIYHOTO YHpaBIiHHS Ta 1HCTUTYTaMHU T'POMAJSTHCHKOTO CYCIIJILCTBA
JUTSI TIOZIOJIAHHS HUHI HassBHUX MPOOJIeM, SKi CIIOBUIBHIOIOTH afanTallito YKpaiau 110
BOEHHOT'O CTaHy Ta il IOBOEHHOI'O IIOHOBJICHHS.

Oco0nuBicTIO TyOJMIYHOTO AaJAMIHICTPYBaHHS Mia Yac Al aAMIHICTPaTUBHO-
MIPaBOBOTO PEKUMY BOEHHOTO CTaHYy € TaKOK OOMEKEHHS MEBHHUX JEMOKPATHUYHUX
MIPOIIEAYP 1 3MIITHEHHSI 1€papXIYHOCTI Ta €IMHOHAYAIBHOCTI [4, ¢. 67]. MoBa ieThes
po OOMEKEHHSI HU3KU KOHCTUTYIIHHUX IpaB 1 cBOOO JIOJWHU 1 TPOMaJsIHUHA B
yMOBaX BOEHHOTO CTaHy, 110 1 nepeadadeno Koncruryiiero Ykpainm.

Tak, momo ¢izuynux ocid B yMOBaxX ChHOTOACHHS MOXE OYTH 3aCTOCOBAHO
0oOMEKEHHs MpaBa Ha BUILHUN BUOIp TPYNOBOI AISUIBHOCTI, 3a3HAYEHOr0 y CTaTTi 43
Konctutymii Ykpainu, IUIIXOM 3alpoBaHKEHHS TPYI0BOI TTOBUHHOCTI TSI OKPEMUX
KaTeropiil mpame3gaTHuX ocid, AKi HE 3alydeHi 10 pobotu y cdepi 3a0e3neueHHs
KHUTTETISUTBHOCTI HACeIeHHs, 00OPOHHIN cdepi 1 He 3a0pOHBOBaHI 3a OpraHi3allisiMu,
MIIIPUEMCTBAMU YU YCTAaHOBAMU; OOMEXYETHCS MPaBO Ha CBOOOAY MEpEeCcyBaHHS Ta
BUIBHOTO BHOOpPY Micls mnpoxkuBaHHA (cT. 33) [UIIXOM  3alpOBAKECHHS
KOMEHJIAaHTCHKO1 TOJMHH, BCTAHOBIICHHSM OCOOJMBOTO PEXUMY B’i37y Ta BHI3dy 3
OKpEeMHUX HACEJICHHX IyHKTIB, 000B’S3KOBOIO0 €BaKyalll€lo (SKIIO0 BUHUKAE 3arpo3a
Horo )UTTIO a00 3I0pOB’I0, a TAKOXK MaTepiaibHUX 1 KYJIbTYPHHUX LIIHHOCTEH, SKIIO
BUHHMKAE 3arpo3a iX TMOMIKO/DKeHHS a0o0 3HUIICHHS, 3TIAHO 3 TEPeNiKoM, IO
3aTBepIKyeThes Kabinerom MiHicTpiB YKpainu), oOMeKeHHsI CBOOOAM TMEepECyBaHHS
rpOMajisiH, 1HO3EMINB Ta OCi0 0e3 TpoMaJsHCTBA, a TAKOX PYXy TPaHCIOPTHUX
3ac001B; B yMOBaxX BOEHHOT'O CTaHy 3a MOTPeOU MPOBOAUTHCS MEPEBIPKA JTOKYMEHTIB,

a 1HOAI OCOOMCTHX peuel, TPAHCIOPTHUX 3ac00iB, KUTJIA TPOMAISH 1 CITYKOOBHUX
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MPUMIIIEHB, 110 32 YMOB MUPHOTO KUTTA CynepeduTh cTaTTi 32 OCHOBHOrO 3aKOHY
VYkpaiHu; miJl 4Yac BOEHHOTO CTaHy MOXJIMBE OOMEXKEHHS IIpaBa Ha MaiiHO,
MIPUMYCOBE BIIUY>KCHHSI MaifHa JIOMyCKA€ThCSI B YCTAHOBICHOMY 3aKOHOM MOPSAKY
3a YMOBH TIOJIAJIBINOI KOMITCHCAIII1; 3a00pOHOI0 3HAXOIATHCS MAacoBi, akilii, 300pH,
MpoBeICHHST BUOOPIB Ta pedepeHayMiB, IO € MOPYIICHHsS IpaBa OpaTH y4yacTh B
yIpaBIiHHI JIEPKABHUMHU CIIPaBaMH, Y BCEYKPaiHCbKOMY Ta MICIIEBUX pedepeHiymax,
BUIbHO 00Mpaty 1 OyTH 0OpaHUM /10 OpraHiB A€p>KaBHOI BJIAJIA Ta OPTaHiB MICLIEBOTO
camoBpsiayBanHs (ctT. 38) [5].

BBeneHnHss BO€HHOTO cTaHy Imependadae HaJaHHA MyOTIYHUM aaMiHICTPaIisM
(opramam  mepkaBHOI  BIaau, BIMCBKOBOMY  KOMAaHIYBaHHIO, BIHCHKOBHM
aJMIHICTpaIlisiM Ta opraHaM MICIIEBOTO CaMOBPSTyBaHHS MTOBHOBa)XEHb) HEOOX1THUX
JUTSL BIIBEpPHEHHS 3arpo3H, BiAcCidi 30poiHOI arpecii Ta 3a0e3medeHHs] HalliOHAIbHOT
O€3MeKH, YCYHEHHS 3arpo3d HeOE3NEeKH Jep)KaBHIA HE3alle)KHOCTI YKpainu, ii
TEepUTOpIaIbHINA HITICHOCTI [6, .68].

3 MOMEHTY BBEJEHHS BOEHHOTO CTaHy Ha yCiii TepuTOpii Hamoi aep)kaBu OyiH
YTBOPEHI BIMCHKOBI aJMIHICTpAIlii, 10 MPEACTABISIOTh Y BIAMOBITHOCTI O HOPM
3aKOHY TMMYAaCOBI1 JEp:KaBHI OpraHu, METOI0 SIKUX € 3a0e3neyeHHs Aii KoHcTutyii
Ta 3aKOHIB YKpaiHW, 3a0e3ledeHHs pa3oM 13 BIHCHKOBUM KOMaHyBaHHSM
3aMpoBaJKEHHSI Ta 3IMCHEHHS 3axO0JliB IPAaBOBOTO PEXUMY BOEHHOTO CTaHYy,
00OpOHM, IUBIIBLHOTO 33aXUCTY, TPOMAJCHKOI OE3MEeKH 1 MOPSIKY, OXOPOHU IIpaB,
CcBOOOJ 1 3aKOHHMX 1HTepeciB rpomansH. Came Ha HUX TMPUIATAE OCHOBHE
OpraHizaiiifHO-ynpaB/IiHChbKE HABAaHTAXXEHHS 3 peai3allii IOJOXKEHb PEXKUMY
BOEHHOTIO CcTaHy [7, c. 19-23].

OnHuM 3 TOJIOBHHMX 3aBJaHb BJIaJU CTAJIO MPOBEACHHS MOOUTI3AlIMHUX 3aXO/IIB,
ajie PO3MOJIN YNPABTIHCHKUX (PYHKIIN MK OpraHaMH JepKaBHOI BJIaJld, OpraHaMu
MICIIEBOTO CAaMOBPSIIYBaHHS Ta 1HCTUTYTaMH TPOMAJISHCHKOTO CYCHUIHCTBA IIOJIO
3/1IICHEHHS] HUMHU TOBHOBa)K€Hb y c(epl MyOJIYHOTO YNpaBliHHS B HalIiil KpaiHi
3QJIMIIMBCA HE MOBHOK MIPOI0 BPEryJbOBAaHUM, IO y MEBHIA Mipl MEPELIKOKAE
BUKOHAHHIO 3aBJaHHS CBO€YACHO 1 y TMOBHOMY o00cs3l. TakuM YWHOM TIPOSB

HE3aBEPILIECHOCT! aJMIHICTPATUBHO-TEPUTOPIANBbHOI pe@opMu B YKpaiHi 3arpoxye
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HAapOCTAHHSIM TEBHUX 1HCTUTYIIHHUX TUCIIPOINOPIIN y B3a€EMHHAX MIXK OpraHaMu
JIE€p’KaBHOI BJIaJW Ta OPraHAMH MICLIEBOTO CaMOBPSIYBaHHS y IpOLEC] 31HCHEHHS
aJMIHICTPYBaHHS, OCOOJIMBO I1iJl 4aC BOEHHOT'O CTaHYy.

MO>XJIMBO 3pOOMTH BUCHOBOK, III0 B YMOBaxX BOEHHOI'O CTaHY 30LIbLIYETHCA
noTpeda B ONTUMI3AIIIT MyOJIIYHOTO YIIPABIIHHS, [0 CTAHOBUTH HOBI BUKIIUKH TEPE
CUCTEMOIO MyOJIYHOTO aAMiHicTpyBaHHS Ykpainu. Ilepeaycim, HeoOXinHa
HaJlaroJPKeHa B3a€MOJISI MIDXK OpraHamMu JIEp’KaBHOI BJIaJAd Ta BiMICBKOBOTO
KOMaHJIyBaHHA 3 OpraHaMM MICIICBOTO CAMOBPSJIyBaHHS Ta I1HCTUTYTaMH
IPOMAJITHCHKOTO CYCTUTBCTBA 3151 MOJOJaHHS HAasABHHUX 1HCTUTYIIMHHUX MpoOIeMm,
AK1 HE COPUSIIOTh aJanTalli KpaiHu O YMOB BOEHHOT'O CTaHy.

BaxxnuBoro 3HaueHHs B HUHIIIHIX yMOBaX HaOyBae ¢GopMyBaHHS B YKpaiHi
HOBOI CHUCTEMH aJMIHICTPYBAHHS B JEpKaBl 3 ypaxyBaHHSM aKTyaJbHUX MOTpEO
BOEHHOTO CTaHy Ta peami3allii BKpall Ha3piIMX MPaBOBUX Ta OpraHizaliifHUii
yIpaBIIHCHKUX 3ax01iB [8, c. 166].
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CYYACHI BUKJUKHU THOOPMAUIMHIN BE3IEIL B PEAJIISIX
BINCBKOBOI ATPECII

Cainbko T.M.
KaHOUuOamxa iopuouyHUX Hayk, npoghecopka,
3a8i0ysayka Kagheopu KOHCMUmMyyilHo2o npasa Yxpainu

Hayionanvnoeo opuouunoco ynieepcumemy imeni Apocrasa Myopoeo

BiiicbkoB1 KOHQUIIKTH, SIKi OCTaHHIM YacOM yC€ YacTillle CHaTaxylTh Y TOMY YH
1HIIIOMY KYTOYKY CBITY, JUIS JIFOJICTBA 3aBXKJIM Maju cepiio3Hi Hacmiaku. CboroaHi, y
100y CTPIMKOTO PO3BHUTKY iH(OpMAIIHHUX TeXHOJOTIH, mudposizamii (digitalization)
OuTbIIOCTI cdep, BEJACHHS BOEHHHMX i CYNpPOBOJDKYETHCS TAaKUM SIBHILEM, SK
kibeparpecis. 3ayBaXuMo, 110 4Yepe3 HOTo MOIIMPEHHS, PO3IIUPEHHS CIOCO0IB i
3aco0iB BumHEHHS (iieTbcs mepeayciM Mpo Taki CKIaAoBi, sK KibepaTakw,
KIOEpIINMUTYHCTBO 1 KiOEpBIMHM) JIOJICTBO 3a3HA€ HEMOINPAaBHUX BTpaAT, a came

3aBAAETHCS IIKOJAA 00’€KTaM KPUTHUYHOI 1H(PACTPYKTYpH, SIKI BUBOASATHCA 3 JIaay,
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B110yBaroThCs 3001 y poOOTI Jep:KaBHUX OpPraHiB 1 yCTaHOB, OaHKIB TOIIO. 3BICHO,
yce e POoOUTHCS 3 METOI0 BIUIMBY Ha CYNMPOTHBHHUKA, JeCTaOUTI3arii MOTITHIHOI i
€KOHOMIYHOI CUTYallli, 30KpeMa, 3a/i1s IABUILEHHS HE3aJ0BOJICHHS Ccepe]l TPOMa/IsH.
3po3ymisio, o p¢ Sk KpaiHa-arpecop TaKOX BIAETHCS 10 3raJaHuX, TaKk O MOBUTH,
OpynHux 3aco6iB. OJHaK, SK CBIlYaTh OCTaHHI MOIi, MOCTIMHI aTaku Ha CalTH
BIMCHKOBUX BIJJOMCTB, PI3HUX MIHICTEPCTB, (DIHAHCOBUX yCTaHOB, Ha €HEPro00’ €KTH
i iHpacTpyKTypy JHIlle BUKJIMKAIU JIOTh 1 HEHABUCTh 10 BIHCHKOBOCITYKOOBIIIB 1
MOJIITUYHOTO KEPIBHUIITBA P, 3rypTyBasid, 00’ €JHAIM HAIIl HAPO/I.

He mMoxHa He 3rajiatv i Mpo BUKOPUCTAHHS KPaiHOKO-arpecopoM TaKUX MPUHOMIB
kiOepBiiiHu (kiOeparpecii), sk momupeHHs QeikiB, ae3iHdopmarlii, TPOBEACHHS
iHdopMaIiiHuX omepaliif. Yce 1e poOUThCs Il MaHIMyJIIOBAHHS TPOMAJCHKOIO
OYMKOK W BIUIMBY Ha NOJMITUYHI mpouecu. Hanpuknaa, nomwupeHHs B poc3MI
(¢elKoBUX HOBMH NP0 TEepeMord i ycmixu apmii pd, CTBOPEHHS BpPAKECHHS
MacimTabHOI MIATPUMKHU arpecopa He JUIle BCcepeAuHl KpaiHu, a ¥ 3a 1i MexaMmu
CIpsSMOBaHI Ha MaHIMyJIOBaHHA (aKTaMu, iX BUKPUBIECHHS 327151 IOMIMPEHHS cepell
YKpAaiHIIB TTOYYTTS HEBIEBHEHOCTI, 3HEBIPHU iX y MepeMo3i 1, K HACIiJO0K, Xaocy B
CYCHLIbCTBI.

Bxkazane HabyBae 0cOOIMBOTO 3HaYEHHS 3 OTJISAY HA Te, [0 MOYMHAIOYHN 3 aHEKCil
Kpumy 1 CeBactononsi, okymnariii yactuau Jlonenpkoi i1 Jlyrancekoi oGnactel, a
0co0mBo 3 24 moTtoro 2022 poKy — Lie MOBHOMAaCIITAOHOr0 BTOPrHEHHS apMii p¢ Ha
TEPUTOPII0 HAIIOi KpaiHM MU IIOAHS CTUKAEMOCS 31 PHU3MKAMHU 1 3arpo3amu
iHdopmariiiHid  Oesreni  YKpaiHM, ICHYBaHHIO YKpaiHChKOi  JepKaBu, i
TEPUTOPIATBHIA LUIICHOCTI, CYBEPEHITETY, IO, SIK 1 B OUIBIIOCTI AEMOKPATHYHHUX
CYCIILJICTB, 3aXUIIAETHCS HALlIOHAJIbHUM 3aKOHOJABCTBOM. Y C€ 1€ MiATBEPAXKYE, LI0
iHpopMariiiiHa Oe3meka y peaiisix BIHCHKOBOI arpecii cTa€ KpUTHYHUM (HaKTOpPOM
3a0e3MeUeHHs HAIllOHAJIbHOT O€3IeKH 1 30epe’KEHHS CYBEPEHITETY JIep KaBH.

OTxe, HUHI came 30poiiHa i iHopmarliitHa arpecist pd, MoTTHYHA HATIPY>KEHICTD
€ TUM BaXKEJEM, SKUM MIAIITOBXye YKpaiHy 10 pIIIy4uX i, CIpSIMOBAHMX Ha

3aXHCT CBOT'O CYBEPCHITETY W HE3alIe’)KHOCTI, 3a0e3rnedeHHsT Oe3IeKHu, 30epekeHHs
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IUTICHOCTI 1 €QHOCTI Jep)KaBW, THUM OlIbIe, IO TEOpeTUYHE W 3aKOHOJaBUe
MIAIPYHTSA JUIs IIbOTO ICHYE.

30kpeMa, KOHCTUTYLIMHO-TIPaBOBi 3acaau 1H(OpMaIliiHOT Oe3MeKu BKa3aHi y CT.
17 Konctutyuii YKpaiHu, SIKOO B MPIOPUTETHOMY MOPSAIKY BCTAaHOBIIOETHCS, IO
3aXHUCT CYBEPEHITETY 1 TEPUTOpialbHOI IUIICHOCTI YKpaiHu, 3a0e3medeHHs ii
E€KOHOMIYHOi Ta iHGopMaIliiiHOi Oe3neku — I11e HaWBaKIUBINIL (PYHKINT JEpiKaBH,
crIpaBa BChOTO YKpaiHcbkoro Hapoxay [1]. Uu o3Hauae HaBeaeHe, Mo iHGOPMAIHY
0e3leKy TOCTAaBJICHO Ha OJMH M[a0esb 13 TaKUMHU BaKJIUBUMH KOMIIOHEHTAMHU
CUCTEMH HaIllOHAJIBHHUX 1HTEPECIB, SIK CYBEPEHITET 1 TEPUTOpIaIbHA IIUIICHICTD 1 LIeH
il craryc 3aK0HO/1aByYO 3akpimieHnii B OcHoBHOMY 3akoHi Ykpainu? Ha Hamry nymky,
BIJINOBIJIb Ma€ OYTH MO3UTUBHOIO, OCOOJIMBO OEPYUH JI0 YBaru CTYIMiHb ii BaKJIUBOCTI.

Kpim Toro, mpaBoBy 6a3y peryitoBaHHS JIEpKaBHOI MOMITUKH Y cdepl HaliOHATBHOT
Oe3neku 3akiazeHo B 3akoHi Ykpainu «IIpo ocHOBH Jep)kaBHOI MOMITUKK HAITIOHATBLHOT
Oe3nexku YKpainm», Je Brieplie JaHo OQiliiHy OIIHKY 3HaYYIIOCTI i CUCTEMHi# CyTHOCTI
1H(pOpMaLIiHOT Oe3MeKn SK HEBII €MHOI CKJIAJI0BOI HAlllOHAJIbHOI Oe3NeKu Y KpaiHu.
Kpim TOro, CykymHIiCTh 11l Ta KOHIEIMIIN, 1110 BU3HAYAIOTh HalllOHAJbHI 1HTEpECH
VYkpainu B iHbOpMaliiiHii cdepi, 3arpo3u ix 3aJ0BOJEHHS, HANPAMH 1 IPIOPUTETH
JI€P’KaBHOI MOJITUKU B 1HPOPMALIiHIN cepi i MeXaHI3MU PEryIIOBaHHS CYCIIIIbHUX
BIJIHOCUH BifoOpakeHi B JlokTpuHi iHpopMaIliitHOi 6e3reku Y Kpainu, 3aTBEpIKEHIM
1 BBeieH1H B 10 Yka3oM [Ipesuaenta Ykpainu Biag 25 motoro 2017 poky [2].

3ayBaXkuTH, 110, MOMPHU Te, y caMiid JJoKTpuH1 He nepeadadueHi KOHKPETHI MPaBoBI
MEXaHI3MH PETYIIOBaHHS CYCHUIBHUX BITHOCHH y cdepi iHbopmarlliitHoi Oe3rekw,
BOHA BHU3HAETHCS 0A30BUM aKTOM, B SIKOMY BiJIOOpa)KeHi IiJli, BEKTOPU AISIBHOCTI
YKpaiHChKOI epxaBu y naHii cdepi. Tak, y Tekcti JJoOKTpUHM 3a3HAYEHO, 1[0 METOIO
il TOpUMHATTS € «YTOYHEHHS 3acaj (OpMyBaHHS Ta peami3alli JepX aBHOI
iHdopMaIiiHOT ~ TOJITUKH,  HAacaMmmepel  M0JI0  NPOTUIli  PYHHIBHOMY
iHpopmaniiiHomy BrumMBY Pociiicbkoi @Depnepaiii B yMOBaxX pO3B’S3aHOI HEIO
riopuguoi BiHW» [2]. Y mOKyMeHTI Takox 3adikcoBaHo, 1o «Pocifichkor0
denepalii€ro 3aCTOCOBYIOTHCSI MPOTH Y KpaiHW HAWHOBIMI 1HGOPMAIIIIHI TEXHOJIOT 1]

BIUIMBY Ha CBIJIOMICTh TPOMAJIsiH, CIPSMOBaHI Ha PO3MAJIOBAHHS HAI[lOHAJIBHOI 1
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pEeNiriiHoi BOposkHEUl, Mponaraijy arpeCuBHOI BIHU, 3Mi1HY KOHCTUTYIIHHOTO J1aay
HACWJIBHUIIBKUM IIIJITXOM 200 MOPYIICHHS CYBEPEHITETY 1 TEPUTOPialibHOT IIICHOCTI
Yxkpaian» [2].

He moxHa omuHyTH 11 TOro Qakry, mo Ykazom [Ipesunenra Ykpainu Big 28 rpyass
2021 poxy Ne 685/2021 3arBepmixena Crpaterist iHdopmartiitHoi Oe3neku (mam —
Crparerisi), sika BU3Ha4Ya€ akTyasibHI BUKJIMKY W 3arpo3M HAlllOHAIBHIN Oe3meri Y KpaiHu
B iH(opmamiitHiid cdepi, cTpaTeriyni UuT ¥ 3aBAaHHS, SKi CTOSTH MEPe JAEPKABOK y
CHpaBl sIK MPOTUJIII TaKUM 3arpo3aM, Tak 1 TaKOXK 3aXMCTy MpaBa ocid Ha iH(opmaliiro,
nepcoHanbHUX AaHux. CTpaTerielo BH3HA4YEHO, IO iH(popMalliiiHa Oe3neka YKpaiHu —
CKJIa/IOBa HAIlIOHATLHOT O€3MeKn Y KpaiHu, CTaH 3aXHILIEHOCTI JeP>KaBHOTO CyBEPEHITETY,
TEPUTOPIATIBHOT IUTICHOCTI, JIEMOKPATUYHOIO KOHCTUTYIIIMHOTO JaJy, 1HIIUX YKUTTEBO
BOXJ/IMBUX IHTEPECIB JIIOJIMHM, CYCIUIbCTBA 1 JA€p)KaBu. Y Hi cepel TIo0abHUX
BUKJIMKIB 1H(OpMaIiiiHii Oe3rerli 3a3HavyeHO: 30UIBIICHHS KIIBKOCTI TJI00AbHUX
ne3iHGopMaIlifHUX KaMIIaHiM;, HasBHICTb BEJIMKOI KUIBKOCTI COLIAIBHHUX MEpEexX SK
Cy0'eKTIB BIUIMBY B 1H(QOpMaLITHOMY IIPOCTOpPI; HEIOCTaTHINA PIBEHb MelarpaMOTHOCTI
(MemiaKyIbTypH) B yMOBaX CTPIMKOTO PO3BUTKY IIM(PPOBUX TEXHOJIOTIH; 1H(DOpMAITIHHIIMA
BB Pociiicekoi  ®enepaiii K epaBU-arpecopa Ha HAceNeHHA Y KpaiHu;
iH(popmaLiiiHe AoMiHyBaHHS P® sk nepxaBu-arpecopa Ha THUMYACOBO OKYIOBaHHMX
TEpPUTOPISIX ~ YKpaiHM; HEC(POPMOBAHICTh CHCTEMH CTpPATETIYHUX  KOMYHIKAIIiH;
HEIOCKOHANICTh PEryJIFOBaHHS BITHOCHUH y cdepl 1HPOPMAIHHOI TISTTHHOCTI Ta 3aXHUCTY
npodeciiiHol  TISUTBHOCTI KYPHAJIICTIB; 3aCTOCYBAaHHSI PI3HUX CIOCOOIB MaHIMyJIALiT
CBIJIOMICTIO TPOMaJsiH YKpaiHM IIOJO0 €BPOIEHCHKOI Ta €BPOATIAHTUYHOI I1HTErparii
HAIIOl KpaiHW;, HEJOCTATHIN piBeHb 1H(POPMALINHOI KYJIbTypU Ta MEIarpaMOTHOCTI B
CYCHUIBCTBI JJIsl IPOTHIIT MAHITYJIATUBHUM Ta 1H(GOpMaLIIHUM BIUIMBaM [3].

Bkazane 3aiiBuii pa3 miaTBepmKye Te3y MpO Te, IO BITYM3HAHHUNA 1HGOPMAIMHUIA
MIPOCTIP MPOTATOM BCHOTO ICHYBaHHS HE3AJICKHOI YKpaiHH OyB 1 3aIMIIA€THCS 00’ €KTOM
MOCTIHUX 30BHIIIHIX aTakK, OCOOJMBO BIIPOAOBXK OCTaHHIX 9 pokiB. KpiMm Toro, sk
3a3HAYarOTh EKCIEePTH B «AHAMI31 IEPKABHOI MOMTUKU y cdepl HalllOHATIBHOT Oe3MeKH 1
oboponu Ykpainm»: «Jlii cy0’exTiB 3a0e3reueHHs HaIllOHAJBLHOI Oe3lekn YKpaiHu Ha

MOYAaTKy 3aroCTPEHHS BOEHHO-TIOMITUYHOI cuTyamii Oynu  He  e(eKTHBHUMM.
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OnepaTUBHICTh NPUIHSTTS YNPABIIHCHKHUX PIllIEHb Y cepl HAIIOHATBHOT Oe3mneku Oyiia
HU3BKOIO, 1110 HE 3a0€3MeuyBajo CBOEUYACHOTO pearyBaHHs Ha HOBI 3arpo3u. BijcyTHICTh
MOCTIIHO JIIF0YOTr0 MEXaH13My MO/ICITFOBAHHS 1 MPOTHO3YBAHHS SIK OCHOBH ISl IPUNHSITTS
pIllIEHb HE JT03BOJISLIO JISATH Ha yriepemkeHHs» [4]. 1o, 3BiCHO, HEMTPUITYCTUMO B TAKHiA
CKJIaJTHUI JIJIs1 JIep>KaBU 4ac.

BuBUYMBIIM JTyMKH €KCIIEPTIB, MOKEMO CMUIMBO CTBEp/KYBaTH, 110 OCHOBHUMHU
BUKJIMKaMH JUTs 1HGOpMaIiiiHOi Oe3rmekn B YKpaiHi B KOHTEKCTI BIMCHKOBOI arpecii
BUCTYNarOTh: 1) mommpeHHs nae3iHdopmaiii (IK  BIIOMO, pOCicbka —arpecis
CYIIPOBO/DKYETHCSI aKTHBHOIO Je3IH(QOpMAIifHOI0 KaMIIaHi€lo, SKa Mae Ha MeTi
MaHIMyJIIOBaHHS TPOMAJICBKOIO  JTyMKOIO, CTBOPEHHS XaoCy ¥ J;ecTalumi3ariiro
YKPaiHChKOTO CYCIUIbCTBA; 2) KiOepaTaku Ha JepkKaBHI OO’€KTH W KPUTHYHOL
1HPPaCTpyKTypu (30KpemMa, KIOep3JIOuMHIl | Jep’KaBHI XakKepChbKli TPYIU MOXYTb
CIpsSIMOBYBAaTHU KiOepaTaku Ha Jep)KaBHI 1HCTUTYIIll, €HEPreTUYHI CHUCTEMH, MEIUYH1
YCTAHOBKU Ta 1HINI KPUTHUYHO BAXIIUBI 00'€KTH; 3) IIMMUIYHCTBO M BUTIK 1H(OpMAaLii
(BOpOXK1 areHTH y 3M031 POHUKATH Y BINCHKOBI CUCTEMHU 1 OTPUMYBATH KOH(DIACHIIIHY
1H(pOpMaLIiIo, IO 3arpOXKYy€e OMEpPaTUBHIN ePEeKTUBHOCTI 1 Oe3mer BICHKOBUX Jiii); 4)
Jie30praHizaris KOMyHikamii i3 ppoHTy (Tak, 3a0e3neueHAs e(h)eKTHBHOT KOMYHIKAII Ta
3B'A3KY 3 BIICBKOBUMHM OJIMHMIISIMU HA MEPENIOBINA CTAaE BaXIJIMBUM 3aBJIAHHSAM, OCKUIBKU
BOPO’Ka arpecisi MOXke MEPENIKo/PKATH Ta EPEXOIUTIOBATH 3B'SA30K); 5) KIOEpIITUTYHCTBO
Ta MiIpUB KiOepOe3neKkH, 30KpemMa, KIOepIINMUIYHCTBO MOXKE OYTHM BUKOPHCTaHE IS
OTpUMaHHsI PO3BIIYBAIBLHOI 1H(pOpMALIIT TIPO BIMCHKOBI TUIAHU M TEXHIKY; 6) 3pOCTaHHS
3aCTOCYBaHHS IITYYHOT'O 1HTEJEKTY 1 CKJIIHUX AJITOPUTMIB Yy KiOepaTakax; 7) iCHyBaHHS
PHU3UKIB 1 MOXIIMBOCTEM IJIs1 370BXKHMBAHHA y c(epl 3aXUCTy NEPCOHAIBHUX JAHUX 1
30epekeHHsT KOH(IACHIIHHOT 1H(pOopMaIlii TepeayciM CTOCOBHO BIHCHKOBOCITYKOOBITIB 1
BETEPaHIB (70 pedi, 1€ CTa€ BAKIMBUM 3aBJAHHSIM JCpPKaBH, SIK 1 JTOKJIaJaHHS 3YCHJIb
3ano0iraHHsl 1bOMY); 7) PO3BUTOK KIOEpBIMCHKOBUX 3MIOHOCTEH (came II€ Mae
MIJAIITOBXHYTH  YKPAiHCBbKI ~ BIMCBKOBI ~ CTPYKTYpH JIO  AKTUBHOIO  PO3BHUTKY
KiOEpBIMCHKOBUX 37aTHOCTESH ISl BUSIBIICHHS, BITOBIAl ¥ 3amo0iranHs kKiOepaTakam, a

TaKOX JUIS IMATPUMKH BIMCHKOBHX OTIeparliif).
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VYce BUKIaZeHEe BUIIE Ja€ MiACTaBU CTBEPJHKYBATH, 110 1H(QOpPMAIllKHI 3arpo3u
IPOTUCTOSHHA iM — OCYYaCHEHHsI, OCKIIbKH, CIIOAIBAEMOCS, HAaMH JOBEAEHO, IIO
iH(popmaliiiHa Oe3neka — OJAMH 13 (PYHIAMEHTaJbHUX YUHHUKIB ICHYBaHHA W
PO3BUTKY Oyb-sK01 nepxaBu y XXI cTomiTTI.

Kpim Toro, BpaxoByrouu 3pOCTarouy CKJIQJHICTh KiOep3arpo3 Ta iX MOTEHIIITHO
HEraTUBHUI BIUIMB HAa HALllOHAJIbHY O€3MeKy, YKpaiHa Ma€ BJIOCKOHAIIOBATH CBOI
cTparerii kibepOe3neku, po3BUBaTH MIKHAPOJIHY CIIBIPALIO 3 1HIIMMH KpaiHaMu i
MDKHAapOJHUMH OpraHi3alisiMH, a TaKoXX aKTHUBHO BIPOBA/KyBaTH Cy4dacHI
TEXHOJIOT1i Ta METOH 3aXHUCTy iH(popMaIrii.
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IMPABOBA XAPAKTEPUCTUKA PYHHYBAHHS POCIEIO MEJJUYHOI
IHOPACTPYKTYPU B YKPAIHI

Cainenwok B.B.
ooxkmop ginocoii 3a cneyianvuicmio 081 «llpasoy, ooyenm xagheopu
0eparcasosHascmea, npasa ma esponeticokoi inmeepayii Hayionanvrozo

yHigepcumemy « DdecbKa NoNimexHiKa»

Yeprose BUMpoOyBaHHs 3 AKUM Bid Ha Bi4 3yCTpIBCA HAIll HAPOJI 32 OAraToBIKOBY
1CTOPII0 YKPAiHCHKOTO JIEP>KAaBOTBOPEHHS, 11€ TOBHOMAcIITaOHA (a3a BiiHU Y KpaiHu
3 pociiicekkumu okynantamu. Came 24 nrotoro 2022 poky Ha3aBKIU YBiijIe B CBITOBY
1CTOpIIO, SIK aKT TaHEOHO1 HECITPOBOKOBAHO1 BOEHHOI arpecii pocii NpoTH yKpaiHChKOi
Jep’KaBU 3 METOI0 F€HOLIUY HAIIOro HapoAdy.

CpboroJiHi Ba)KO FTOBOPUTHU MPO MICISIBOEHHI HACIIJIKH, SIK1 3aJIMIIUTh OKYIAHT Ha
YKpaiHCBKIM 3eMill, ajleé MU TOYHO MOKEMO FOBOPUTH MpPO T€, IO HA JPYroMy poOIll
MOBHOMACIITAOHOTO BTOPTHEHHS, POCIA IIJICHANPABIEHO 3aB/Ia€ yAapu Ta OOCTPLIIOE
KpUTUYHY 1HPpacTpykTypy YkKpaiHu. Meroro 1ux yzaapiB, 0€3yMOBHO € MiJpHB
MOPAJILHOTO AYyXYy Ta CTIMKOCTI YKpPaiHCHKOTO Hapoay B OOpOTHOI MPOTH arpecopa,
ajie KpiM 11bOoro, MM 0a4MMO TIAHOMIpPHI /i1 BOpOTa Ha 3HUIIICHHS YKPAiHIIIB.

CyTTeBUM cuTHaNIOM JUisl YKpaiHM Ta CBITY € Al pocli, 010 pyHHYBaHHS
Meu4YHOI 1HGpaCcTPYKTypu. TakuM YMHOM, arpecop JAEMOHCTPYE CBOE CTaBJICHHS B
MUTaHHI MEIUYHOrO 3a0e3MeUYeHHs] YKpAiHIIB Ta (PaKTUYHO HAMAra€ThCs CTBOPUTH
KUTTEBI YMOBH, PO3paxOBaHiI Ha 3HMINCHHS HAMMX rpoMaasH. [luTaHHS OXOpOHH
3JI0pPOB’S 32 Yac MOBHOMACIITAOHOTO BTOPTrHEHHSI Ha0yBa€ BCe OUIBINOT aKTyalIbHOCTI.
Hlomenni OoiioBI 1ii Ta pakeTHI yAapud MO TepUTOpii YKpaiHH 3yMOBIIOIOTH
30UIBIICHHS TMAIIEHTIB, IKUM MEIUYHI MPAI[iIBHUKNA HAJAI0Th MAaKCUMaJIbHO MOKJIUBY
JIOTIOMOTY B 30€pE)KEeHHI KHUTTS Ta 37J0OPOB’S.

Po3yMiroun BenuKy I[IHHICTh B MUTAaHHI 3a0€3ME€YEHHS MEJAMYHOIO JOIOMOTIOIO
HalllUX TPOMAJSH, POCISI YMHCHO 3JIHCHIOE PETyJsIpHE 3HUIICHHS MEIUYHOI

iHGpacTpykTypHu YKpainu. 3rigHo 13 iHpopMaliiero MiHiCTepCTBa OXOPOHHU 30POB’ s



150
VYkpainu, 3a pik BIfHH POCISIHH 3pyiHYBaiu BIIEHT 174 00’€KTH MEIUYHUX 3aKJIa/IiB
ta me 1106 — cyrreBo mnomkoauiau. Haibinmeme wmeawmdHa iHMpacTpyKTypa
noctpaxkngana y Jonenpkiit, Jlyrancekiii, XapkiBChKiif, ~XEpCOHCBKIA Ta
MuxkomnaiBcbKii odmacTax [1].

Benuky yBary B 30epekeHHI Ta HEIOMYIIEHH] YMUCHOTO PyHHYBaHHS MEIMYHUX
00’€KTIB MiJl Yac BIMHHU MPUAUICHO B MIKHAPOJAHUX JOrOBOpax Ta JoKyMeHTax. CBiT
MPOTSTOM BCI€l ICTOpPIi ICHYBaHHS CTaB CBIJKOM BEJIMKOI KIJTBKOCTI pyHHIBHUX BO€H,
AK1 BIIOYBaJIMCA HA PI3HUX KOHTUHEHTaxX. 3 ypaxyBaHHSM LIbOTO, JJIs1 HEAOMYIICHHS
HEBHIIPAB/IAHOTO 3HUILEHHS T'POMaJIsIH, sIKI HE OepyTh y4acThb y BIMCBKOBHX ISIX Ta
HaJIeXKaTh J0 IMBUIBHUX OCI0, MIXKHapOJHa CHIJILHOTA HampalfoBaia psij BUMOT Ta
MpaBUJI SIKUX TTOBUHHI JOTPUMYBATUCh CTOPOHHU.

Cratrero 52 JlopaTkoBoro npoTokoiy 10 JKeHeBchkoi KOHBEHIIIT Bij 12 ceprHs
1949 poky nependaueHo, 10 IMUBIILHI 00’€KTH HE TIOBMHHI OyTH 00’ €KTOM
Hamaay abo penpecaniid [2]. Ilpu 1pomy pocis BUeproBe HEXTYE MIKHAPOJIHUMHU
JIOTOBOpPaMH, Ta JIEMOHCTPY€E CBO€ CTaBIEHHS M0 OyAb-IKHUX JOMOBIIEHOCTEH, IO i
3YMOBJIIO€ TIPUHIMIIOBY TO3UIII0 HAIIOi JEp)KaBU, MPO HEJOMYIICHHS BEICHHS
MUPHHX MEPETOBOPIB 3 arpecopoM, B TOM Yac KOJIM YacTHHA YKpaiHu nepelyBae mif
TUMYACOBOIO OKYIALII€IO.

B ropuanyHiil mionmHi MU po3yMieMo, 110 ¢ikcallisi KO3KHOIO0 BOEHHOTO 3JI0YHUHY
pocii B YKpaiHi € He0OX1JHICTIO JIJIsl MOAAIBIIOTO MPUTATHEHHS yC1X BUHHUX 0C10 110
BI/IMOBIJIAJILHOCTI.  3HUILNEHHA  MEAMYHOI  IHPPACTPYKTypU €  UYEpProBUM
MIATBEPKCHHSIM HaMipiB BOpOTa, sSKi HalpaBjieHl 37eOUIBIIOr0 Ha IUBUIbHE
HACEJIEHHS Ta MIATBEPKYIOTh CIIPaBKHIO L1JIb BIMHH.

Pumcrkum Ctatytrom MixknHapoaHoro Kpuminansaoro Cyay B cTaTTi 8 3a3Ha4Y€HO,
0 0 BOEHHHUX 3JI0YMHIB HAJICKUTh YMHUCHE CHpPSIMYBaHHS HamagiB Ha MEIUYHI
yctaHoBH [3]. Takum 4KMHOM, iICHY€ IIpaBOBa MijJCTaBa MPUTATHEHHS BUHHHUX OCI0 3a
BUMHEHI Hamajad Ha MeIu4Hy IHQpacTpykTypy YkpaiHu. Ha chOrogHimHii JeHb
36poitHi Cunn Ykpainu poOJsiTh BCe MOXIIMBE IS 3aXHUCTy HAIIOi JEpiKaBH, il
1HOPACTPYKTYpU Ta KOXKHOTO IKUTTS, aje IMpU I[bOMY BaXKIUBUM € TaKOX

JOKYMEHTYBaHHSI KOKHOT'O BOEHHOI'O 3JI0YMHY pocii. MeTor (ikcanii 3710YMHHUX



151
T KpeMITIBCHKOT BJIaJu Ta 11 HApPOJy € SIK MPUTATHEHHS JI0 BIAMOBIAANIBHOCTI, TaK 1
HaraJlyBaHHs yKpaiHCbKOMY HapoJy Ta MallOyTHIM MOKOJIHHSAM PO CIPABKHIO I[IHY
CBOOO/IM Ta TaK 3BaHy «OpaTChKY JIFOO0BY» POCIi.

[IpoanaiizyBaBIIM OCHOBHI JOKYMEHTH, SIKI CTOCYHOTBCA 3aXHCTy MEIWYHOI
1HOpacTPyKTypu BiJ dYac BIMCHKOBUX [ii, MOXXHA TPUWUTH JIO BHUCHOBKY, IO
MDKHApOJIHE TyMaHITapHe TMpaBO 3aXUIA€ MEIUYHI 3aKiaad 1 MEIUYHUX
MpaliBHUKIB BiJ] BTPYYaHHs Ta HaMaJiB Mig 4ac 30polHUX KOHQIKTIB. JKeHeBChKa
KOHBEHIIISl 3a3HaYae, 10 CTOPOHU KOH(IIKTY MOBUHHI 3aXMINATH Ta 3a0€3mevyBaTH
TSTBHICTE MEIWYHUX YCTaHOB, TPAHCIIOPTY Ta IEpPCOHANY, HagaBaTH MEIUYHY
JIOTIOMOTH IIMBUILHUM 0C00aM 1 KOMOAaTaHTaM.

3ITKHYBIIKCH B OOpOTHO1 3 POCIEI0 32 CBOIO HE3AICKHICTh Ta T1IHO MPHUHHSBIIH
011, MM MO’XEMO KOHCTaTyBaTH, IO >KOJHI TYMaHITapHI MOJOKEHHS MI>KHApPOTHUX
JIOTOBOPIB POCIHCHKOI0 CTOPOHOIO HE IOTPUMYIOThCS. He Maroun cuit Ta T11HOCTI Jist
y4dacTi B 0OMOBHX JisIX y BIAMOBIAHOCTI JO MPaBUJ BEICHHS BiifHU, BOPOT 3/1HCHIOE
CBOI yZlapH MO HaWMEHI 3aXHUIIEHWM 00’€KTaM, a came: MO0 UUBUIBHUM oco0aM Ta
KUTTEBO BAXIMBIN 1HGPACTPYKTYpl, SIKa MOBUHHA CIPUATH HOPMAai3alli KUTTA y
BOIOIOYII KpaiHi.

CrnpaBoro YKpaiHu Ta BCbOTO CBITY € IPUTSTHEHHS 10 BIJMOBIIAJIBLHOCTI BCIX 0C10,
AK1 MPUYETHI JI0 TUX PyWHYBaHb Ta BOMBCTB, SIKI MPUHEC]IA HA HAIly 3€MJIIO POCis
noynHaoun 3 2014 poky. Jlume Mup Ha CHpaBeIMBUX yMOBAax 3 ITOKAPAHHAM
BUHHHX, MOXe c(popMyBaTu Oe3neuHe cepeoBUIle HA €BPONEHCHKOMY KOHTHHEHTI
Ta yTPUMATH BCIiX IMIIEPIATICTIB Ta JUKTATOPIB BiJl TOBTOPEHHS MOMUIIOK POCIi.
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KOHCOJIIJIAIUS YKPAIHCHKOI HAIIIT VS 3AXUCT ITIPAB
MEHIIIMH B YMOBAX BIMHHU B YKPAIHI

Tkavenko €.B.
KaHOUuoam 1opuoudHUX HayK, 00YeHm Kageopu KOHCMUmMyyitiHo2o npasa Yxpainu

Hayionanvnozo opuouunoco ynieepcumemy imeni Apocrasa Myopozco

Meroro rymaHITapHOi TMOJITUKH Jep>KaBU B 0OaraTOCTHIYHOMY Ta IOJI
KOH(eCIOHATbHOMY CYCHUIBCTBI € CTBOPEHHSI YMOB /ISl TIOBHOI peaizallii MOBHUX,
ETHIYHUX Ta PENITiHHUX MpaB KOXKHOK 0c000r0. YKpaiHa, MPOroJIoCHBIIM cebe Ha
KOHCTUTYLIHHOMY PiBHI JEMOKpPATHYHOIO 1 IPABOBOIO JEPKABOIO, IIParHe CTBOPUTU
YMOBH JIJIsl pIBHOIIPABHOTO PO3BUTKY Ta aKTUBHOI BCEOIUHOI ydacTi y cOliaJbHOMY,
€KOHOMIYHOMY, MOJITUYHOMY Ta JyXOBHO-KYJIbTYPHOMY JKUTTI IpOMajsiH YKpaiHu
HE3QJIE)KHO BiJ MOBHOI, €THIYHOI Ta PENiriiHOi ImpuHaleKHOCTI. [leMokpaTuuHa
Jiep’KaBa MOBMHHA HE JIMILE MOBaXaTH €THIYHY, MOBHY Ta PEJNIriiHYy CaMOOYTHICTb
OyIIb-SIKO1 0COOH, sIKa HAJIEKHUTh O MOBHOI, €THIYHOI UM PENIT1iHOT MEHIIIMHY, ajie 1
CTBOPIOBATH YMOBH, 110 JI03BOJISIIOTh BUPAXKATH, 30€epiraTh Taky camoOyTHICTb. OTxe,
BAXJIMBUM €JIEMEHTOM JIEp>KaBHOI T'yMaHITapHOI MOJITHKU € 3a0e3MeYeHHs MpaB
MOBHUX, €THIYHHUX Ta PENITriHHUX MEHIIUH B YKpaiHi.

Crnig HaromocuTd, MO YKpaiHa HA MOMEHT MPOTOJIONICHHS HE3aJeKHOCTI Oyna
J0BOJI1 Pi3HOOAPBHOIO KpaiHOM. | 1ie cTocyBaslocsi MUTaHb MOBH, €THIYHOIO CKJIany,
penirii, cTaBieHHs 0 icTopii, morsiaiB Ha MaiiOytHe. Cning moroautucs ¢ Cepriem
[lnoxim, mo B VYkpaini Oymu paBa cueHapii npom@anus 3 CPCP. Ilepmmii
«OanTiicbkuity, kWil OyB XapakTepHUM i 3axigHoi YKpaiHu, A€ BimOyBamucs
MOBHUIM PO3PUB 3 PaATHCHKUM MHUHYJIHM, MPOLECY AEKOMYHi3allii, MosiBa HOBUX
MOJIITUYHUX JIAepiB. Jpyruid cueHapiii — «mocTpaissHChbKU» ab0 «poCiichbKuil», B

[IUX perioHax JAEKOMYHi3alis Maibbke He BigOyBamacs, a MpPU BJaal 3aJTHUIINIACH
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KonurHs napriiHa HomeHkiatypa (Plokhy S. The Russo-Ukrainian War. The Return
of History). be3yMoBHO Taka pi3HOOApBHICTh YKPAiHCHKOTO HACEICHHS Ta PETiOHIB,
HE MOTJIA HE BIUIMHYTH Ha PI3HICTh MOTJISIIB MO0 MOJITHKUA PO3BUTKY JEPKaBHOI
MOBHU Ta KOHCOJ1JIalli YKpPaiHCbKOIO0 Hapoy, pojl POCIiChKOi MOBH B CYCIUJIbCTBI,
MPaBOBOTO CTATYyCy HAlllOHAJIBHUX Ta €THIYHUX MEHIIHUH, PO3BUTKY YKpPaiHCHKOI
aBTOKe(aIbHOI 1IEPKBU Ta MPABOBOTO CTATyCy LIEPKBU MOCKOBCBHKOTO TaTpiapxary.
AJle X YHIKQJBHICTh YKPAaiHCBKOTO CYCIUIbCTBA MoOJjsraja y TOMY, IO ISl HOro
PI3HOOAPBHICTH J103BOJIMJIA MOOYAYBAaTH MOJITUYHY KYJbTYpY, SKa 3aCHOBaHE Ha
KOMITPOMICI, a/pKe€ TaJMdyaHaM HEOOXiTHO Oylo JOMOBIATHCS 3 JOHCYYAHAMH,
HaIIOHATICTUYHUM MOJITUYHUM €J1iITaM 3 CTapOor0 MOJITUYHOK HOMEHKJIATYPOIO.

Came Takuii KOMIIPOMIC MM MOKeMO TT00auuTH B mosioxkeHHs X cT. 10 Koncruryii
VYkpainu, B SKIi 3 a YKpPaiHCBKOIO MOBOIO 3aKpIIUIIOETHCA CTATYC JEpKaBHOI, a
POCIMCBKIM Ta IHIIMM MOBaM HalllOHAJIBHUX MEHIIMH TapaHTYEThCS MOXKJIMBOCTI
PO3BUTKY 1 3aCTOCYBaHHS B Pi3HUX cPpepax CyCHIIbHOTO KUTTH.

Jlo 2014 p. BIZHOCHO POCINCHKOT MOBH Ta POCIICBKOMOBHOT'O HAacEJICHHs Maiixke
HE TMPOBOAWINCS TOJNITHKAa 3a00pOH YW OOMexeHb. PemnmiriiiHuMm oprasizaiisam
MOCKOBCBKOr0O maTpiapxaTy HajaBajducs BCl YMOBHU JJisl BUIBHOTO BIPO CIIOBiAaHHS
Ta PO3BUTKY BJIACHUX TOTJISITIB.

Ax oice 3minunaca nonimuka nicisi okynayii ykpaincokux 3emenv 2014 p. ma
36potinoi acpecii 2022 p.

Bianosinno o cr. 11 Koncrutymii Ykpainu nepxkaBa cIpusie KOHCOMiAAIii Ta
PO3BUTKOBI yKpaiHChKOi Hallii, ii ICTOpUYHOI CBIIOMOCT1, TPAIUIIA 1 KyJbTYpH, a
TaK0X PO3BUTKOBI €THIYHOI, KyJbTYpHOI, MOBHOI Ta PEMITiiHOI caMOOYTHOCTI BCIX
KOPIHHUX HApOMIB 1 HAIllOHAIbHUX MEHIIMH YKpainu. ToOto Ha piBHI OCHOBHOIO
3aKkoHy 3aKJaJeHO OCHOBHI MPUHIIMIIA F'YMAaHITAPHOI MOJITHKYU JIEPKABU — 3 OJHOTO
Ooky myOJiiyHa Biaja YKpaiHU sIK BIIHOCHO MOJIOJIOI Jep>KaBH, IO IepedyBae Ha
eTami JCp)KaBOTBOPEHHS, Ma€ CTBOPUTH YMOBH Ta MEXaHi3M JUisi 00 €THaHHS
YKpaiHChbKOI Halli yepe3 MIATPUMKY PO3BUTKY YKPAiHCBKOI MOBH SIK JIEPKABHOI,
HalllOHAIBHOI KYJIbTYPH, KHUTOBUIAHHS, T€ATPY, OCBITH, PENITTMHUX TPAJUIIIN TOIIO;

3 1HIIOTO OOKY — OCKUIBKH JUIsl YKpaiHH SK JJisi OaraToHAI[iOHaIbHOI, TIOJIMOBHOI Ta
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OaratopeniriiHol KpaiHu € BaKJIMBUM TapaHTYBaHHS MOBHMX, €THIYHHUX, PETITIHHUX
Ta 1HIIMX OCOOJIMBUX MpPaB YCIX MEHIIMH YKpaiHu, 110 € BaroMor MepeayMOBOIO
3a0€3MeUeHHsI CYCIUIBHOT 371ar0/Tu.

[lepmmii  BUIIEBKAa3aHWU  HANPSAMOK TyMaHITApHOI  MOJITUKH  OCOOJIMBO
aKTyaji3yBaBcs IICIA TOBHOMaciiTabHoro BToprHeHHS Pociiickkoi depepariii B
VYkpainy. Oco0J1BO 1€ CTaI0 BaXJIMBUM ISl €IHAHHS YKPAiHCHKOTO HApOIy II0JI0
CTBOPEHHSI OPraHi30BaHOTO Ta MOTY>XHOTO CYNPOTHBY BOPOTY, SIKMM Mij Taciamu
3aXHUCTy POCIICHKOMOBHOTO HACEJICHHs,, HaMaraBCsi 3axBaTUTU Ta TMOTJIMHYTH
yKpaiHchki Teputopii. Came 00’ € qHaHHS YKPAiHCHKUX TPOMAJISTH HaBKOJIO i71e1 Biacidi
pOCiiiChKiil arpecii Ta mepeMord Haj BOPOTOM CTaHE ICTOPUYHUM MioMm, SKuid Oyze
OCHOBHHM  MIATPYHTSIM  JJIE  €IMHOTO  YKPAiHCBKOTO  Hapoay  SK  JUIs
OaraTroHaIliOHAJIBHOI, MOTIMOBHOI Ta OaratokoH(peciitHOi cimpbHOTH. CaMme 3 IIi€ro
Metoro 13 rpynnsa 2022 p. BepxoBHa Paga Ykpainu npuitHsina 3akon Ykpainu «IIpo
OCHOBHI 3acajJyd JIepKaBHOI TOMITUKKH y cdepl yTBEpPKEHHS YKpaiHCHKOI
HalllOHAJIBHOI Ta TPOMAJITHCHKOT 1IEHTHYHOCT1.

[HImIMM HANPSIMKOM TYMaHITapHOI MOJITUKKA — CTBOPEHHS BIAMOBIAHUX YMOB IS
PO3BUTKY €THIYHOI, KyJbTYpPHOI, MOBHOI Ta PENIriiHOiI caMOOYTHOCTI BCIX MEHIIUH
Ykpainu.

Ha TtenepimHiii yac B VYkpaiHni B OCBITHIM cdepl me # J10CI aKTyaJbHOIO
3aUIIAE€THCSA Mpo0JieMa 3HAXO/PKEHHS 3aKOHOJABUYOro OalaHCy MK METOIo
JIEp’)KaBHOI MOBHOI TOJIITUKH IOJ0 3a0€3Me4YeHHs] BUKOPUCTaHHS Ta PO3BUTKY
YKpailHCHKOI MOBH SK JIEPYKaBHOI, a 3 1HIIIOTO — FapaHTyBaHHs IpaBa Ha HaBYaHHS a00
BUBYEHHS P1THOI MOBH MPEICTABHUKAMU MEHIIIHH.

Crnig TakoXX HAaroJIOCUTH, IO Y CBOeMy BUCHOBKY 110710 3asBU YKpaiHH Tpo
yieHctBo 'y €C €Bpomneiicbka KOMICISI PEKOMEHIyBala Jep)KaBl 3aBEpIIUTH
pedopMyBaHHS HOPMATHUBHO-IIPABOBOI 0a3M CTOCOBHO HAI[IOHAJIbHUX MEHIIHNH, SKa
Hapasl roTyeThCs BIAMOBIIHO 10 peKoMeHAalii BeHeriancbkoi KoMicCii, Ta yXBaJuTH
HeraiiHi ¥ edeKTUBHI MeXaHi3Mu iMIuieMeHTallli. Tak, BeHerilicbka KOMICiS Yy
cBoemy BucHoBky Big 8 rpymusa 2017 p. Takox BKa3zye Ha OOMEXKEHHs IpaB

HaIllOHAJIbHUX MEHIIIMH HOBUM «OCBITHIM «3aKOHOM. A caMe, BOHa BKa3ye, 1110 X04a
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MPOBEICHHS  BCEOCSHKHOI  pedopMH  YKpaiHCHKOI CHUCTEMH  OCBITH, CXOXE,
CIPUIMAETHCS 3arajioM MO3UTUBHO, HOBUI 3aKOH MPO OCBITY MPOIMOHYE TaK0X HOBI
MPUHIUITN BUKOPUCTAHHS MOB JIJIsl 37J00YTTSI OCBITH Ta MOB SIK IIPEIMETY HaBYaHHSI.
30KpeMa, CTaTTs 7 HOBOTO 3aKOHY, 3MEHIIWBINHA OOCSTH OCBITH MOBaMHU MEHIIIHH,
O0COOJIMBO TICJS 3aBEPIICHHS MOYATKOBOI IIKOJM, BUKIMKANA CUWIbHY KPUTHUKY Ta
MPOTECTU SIK HAa BHYTPIINIHbOMY, TaK 1 Ha MibKHapogHoMmy piBHsX. Ll kputuka
3HaYHOIO MIPOI0 BHIIpaBAaHa, 3 HU3KM MPUYHMH. Ta pemakiis cTarTi, sKy Oyso
CXBQJICHO, CYTTEBO BIIPIZHAETHCS BiJI TMPOEKTY, IIOJAO0 SKOro BiAOyBamucs
KOHCyJbTallll 3 MeHmMHamMu. CTtaTTsd 7 MICTUTh BaXKJIMBI JBO3HAYHOCTI Ta, fK
BUJIAE€THCS, HE 3a0e3mnedye JOTPUMAaHHS KIIOYOBUX MPUHIIUIIB, HEOOXIAHUX s
BUKOHAHHS PaMKOBOTO 3aKOHY IPHU 3aCTOCYBaHH1 MIXHAPOJHUX T4 KOHCTUTYIIIHHUX
3000B's13aHb KpaiHu. BogHouac BOHA MICTUTh MEBHI TapaHTIl 1100 OCBITH MOBaMu
MEHIIIMH, ajieé MEePEeBAKHO OOMEXeHa MOYaTKOBOK OCBITOI. TouHHI OOCAT Takux
rapaHTii HE € HACTUIbKM TPaHUYHO SICHUM, K 1€ Mae OyTu B 3akoHi. CxBajeHa
penakilisi JIMCHO JI03BOJISIE PaJUKAIbHO 3MIHUTH TMONEPEIHIM MOBHHUU PEXKUM,
MpUHANUMHI Yy CEpelHii OCBITI, MPUBIBIIA il JO CHUCTEMH, OpPIEHTOBAHOI Ha
000B’SI3KOBE BUKOPUCTaHHS YKPAiHCHKOI MOBU B SIKOCTI MOBU HaBYaHHS.

Xoya B IIbOMY MOJIOKEHHI 1 HE 3raJylOThCsl MPaBa >KOJHUX €THIYHUX TPYyI, Pa3oM
3 TUM B IIbOMY acCTeKTi ciij] 3rajgatu BucHoBok Beneniancekoi Komicii Bijx 8 TpyaHs
2017 poky mono monoxkeHb cT. 7 3akoHy Ykpainu «IIpo ocBity», B sKomy
HaroJIONIYEThCS, 10 aHAJIOTIYHUM MYHKT, SIKUM MICTUThCS y 3akoHi «[Ipo ocBiTy», He
nepeabavae pilmieHHs a7 MOB, siki He € odimidnumu moBamu €C. Ilicns
noBHoMacmTabHoro BToprHeHHs1 Pociiicekoi denepanii B YkpaiHy Ta repoidyHOro
cynpotuBy 30poitHux Cun Ykpainu 1 YKpaiHCBKOIO Hapoay BIMCHKOBIN arpecii,
HAWOIMKYIMM 4acoM CKJIQJHO MPAKTHYHO TapaHTyBaTH MOBHI MpaBa B OCBITHiH cdepi
JUTISL pOCIACHKOI HAIllOHAJIBHOI MEHIIMHHM, alieé 3aXHCTYy MOBHHMX IpaB MOTPEOYIOTH,
HanpuKiajd, Taray3bka, €Bpelicbka ab0 poMCbKa HalloOHajdbHI MeHIMHU. Crin
Harojocut, o y 2022 p. npuiiHITo HOBUM 3akoH Ykpainu «lIpo HamioHasbHI
MEHILIUHU (cnubHOTH) Ykpainn), AKUN € OJIHUM

3 «EBPOIHTErpallIiHUX» 3aKOHOIPOEKTIB, MPUUHATTSA SAKUX CHpPHUSIE BUKOHAHHIO
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peKoMeHalii €BpOKOMICIT MO0 MOAAIBIIOT MEPCIEKTUBU WICHCTBA Y KpaiHU

B CBponericbkomy Coro3s.

KOHIIENT «<HAIIIOHAJIBHA BE3IEKA JTEP)KABH»: CYYACHI
IMIIEPATHUBH 1 KOHCTUTYUIVHI IITHHOCTI (MIXKHAPOJHO-
HOJITUYHUHA, TOJITUKO-IUTIIOMATHYHAM TA
THCTUTYIHIOHAJIBHUM ACITEKTH)

HiBaTuii B.I'.
Kauouoam icmopudHux HayK, OOyeHm,
3acnyacenuti npayieHuk oceimu Ykpainu,
Kuiscvkuu nayionanonuu ynisepcumem imeni Tapaca Lllesuenka,

Hayxose mosapucmeo icmopii ouniomamii ma mMisicHapoOHux 6i0HOCUH

[Iponiecu MoHmiamizamii Bce Jenaii OUIbIIE MPOSBISAIOTH CBOT BIUIMBH Ha
HalllOHATBHY O€3MeKy 1 MDKHApPOJHY O€3MeKy B CHUCTEM1 MIKHAPOJHO-TIOIITUYHUX
koopauHat XXI cromitrsa. Ilim nmiero TioOami3amiiHMX —TPOIECIB  3a3HAE
KapANHAIBPHUX 3MIH MDKHApOJHE OE3MEKOBE CEpPEelOBHUINE — y BIAMOBIAL HAa HOBI
BUKJIMKH 1 3aTPO3U CHOTOJCHHS. MIXKHApOAHO-TIONITUYHE O€3MEKOBE CEPEIOBUIIE Ta
0e3meKoBi cTpaTerii HaIlOHATBHUX JEpXKaB CTAlOTh OLIBII THYYKUMH, OLIBII
JUHAMIYHUMH, ajleé B TOM ’Ke€ Yac — 1 OUIbII CYNepewIMBUMHU, 1 HE 3aBXKIU
MpoTrHO30BaHuMH [ 1, c. 270-283].

Maemo KOHCTaTyBaTH, IO il BIUIMBOM rjoOamizamii  311MCHIOEThCS
TpaHcopmarlliss CydacHOI CHCTEMH MDKHAPOJHUX BIJHOCHH, BIJIOYBalOThCS
TpaHchopmarlii OKpEMHUX €IEMEHTIB CHCTEMH MIXKHAPOIHUX BIAHOCHH, 301IBITYETHCS
KUIbKICHA YMCEIBHICTh OKTOPIB MIXHAPOJHUX BIHOCUH (YYaCHHUKIB MIKHApPOIHOTO
MOJITUYHOTO MPOIIECY Ta MOJITUKO-AUIIOMATUYHOI B3a€MO/IIT).

Ha cydacHiil MiX@KHapOJHO-TIOMITHYHIN apeHl B3a€MOAIIOTh HalllOHAIbHI JAEpKaBU
(OKTOpM MIDKHAPOJHUX BIJTHOCHH), MIKHAPOJIHI 00’ €JHAHHS, OpraHi3ailii, IHCTUTYII]

Ta 1HII HeJep)KaBHI OKTOPH, TOIIO.
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KirouoBi moswiii B HagHAIIOHAJBHMX Ta TPAHCHAIIOHAJIBHUX 1HCTUTYIIISAX
3aiiMaroOTh MPOBIAHI JAEP’KaBH CBITY, SIKI 37€OUTLIIOrTO 1 JOMIHYIOTh y IJI00aJbHUX
E€KOHOMIYHHMX TMpollecax Ta BIUIMBAIOTh HA BUPIIMIEHHS MNpPOOJIEeM MIXKHAPOIHOI
0Oe3meKH 1 HalllOHAIbHOI OE3MEKH.

Tpancuamionansni kopropamii (THK) 1 ¢inancoBi rpynu mNOCWIIOIOTH CBOi
BIUTMBHU Ha €KOHOMIYHHUH 1 CYCHIIBHO-TIOJITUYHUI PO3BUTOK HAIIOHATBHUX JIEPIKaB.
Lleli mpolec IHCTUTYLIOHAMI3YETbCS W CYNPOBOIKYETHCS 3HUKEHHSAM IOJITHKO-
JUTUIOMAaTUYHOT BIUTMBOBOCTI POJII OCTaHHIX y BUPIIICHHI IMIUPOKOTO KOJa MUTAHb
MOJIITHKY Ta O€31EKHU Ha CBITOBOMY, PETIOHAIIBHOMY 1 HAIlIOHAJIbBHOMY PI1BHSIX.

Buknukm Oe3meri, O BHXOATh 13 30BHIIIHBOIOJITHYHOIO Ta IIOJITHKO-
JTUTUIOMAaTUYHOTO OTOYEHHS, MOTPEOYIOTh HAYKOBO-METO/IOJIOTTYHOTO 3a0€3MeUeHHS,
pO3pOOKHM Ta peaizarlii MEeBHOI aepKaBHOI TOJITAKH Ta ii HOBOTO IOJITHKO-
JTUIUIOMAaTUYHOTO 1HCTpYMEHTapito y cdepi Oesneku, sika O 3abesneuyBaia
3aXHUIIEHICTh CYCHUIbCTBA 1 IEP’KABU B1Jl BOEHHUX 3arpo3.

Taky momiTHKy NPHUIHATO HA3WBATH MOJITUKOIO HallloOHaNbHOI Oe3mexu. Bona
BU3HAYAETHCS JISUIBHICTIO JepKaBM Ta il 1HCTUTYTIB MIOAO 3armoOiraHHs 1
HeWTpasti3allii 3arpo3 HalliOHAIBHUM 1HTepecaM YKpaiau y cepi Oe3meK.

[lomiTnka HamioHaIbHOI OE3MEKM peami3yeTbCs B MPAKTUYHIN  IUIOMIMHI
HalllOHAIBHOI OE3MEeKU Ta 30BHINIHBOI MOJITUKHU JEP>KaBU 4Yepe3 1HCTUTYIIOHAIbHY
B3a€EMO/JIII0 Ta BIPOBAHKEHHS KOHLEIILIM, MporpaM, JOKTPUH, CTPATErid 3TiHO 13
YUHHUM 3aKOHOJIaBCTBOM. JIsJIbHICTHh JepkaBuW y BOEHHIN cdepl HalioHaIbHOI
0e3MeKy MPUUHATO Ha3UBaTH BOEHHOIO MOITUKOIO JIEP>KaBH.

Boenna mnomiThka AepikaBU € CKJIAJOBOIO 3arajibHOi JIEPKaBHOI TOJITUKH,
3aCTOCYBAHHSM JJIsl TOCSATHEHHSI MOJITUYHMX Luten [ 1, c. 270-283].

BoenHa 1okTprHa € OCHOBOIO JIJIsl IIATOTOBKY Ta MPUUHSTTSI BOEHHO-TIOJIITUYHUX,
BOEHHO-JUIIJIOMATUYHUX, BOEHHO-CTPATETIYHUX, BOEHHO-€KOHOMIYHUX 1 BIMCHKOBO-
TEXHIYHUX pIIIEHb, pO3pOOJIEHHS BIANOBIIHUX KOHLEMIIN 1 mporpaM. BiacHe BoeHHa
JOKTPHUHA € 1JICHHUM CTPHKHEM YC1€1 BOEHHO-TIOJITUYHOI Ta BOEHHO-AUILIOMAaTUYHO1

JUSITBHOCTI JIepaBU (BOEHHOT MOJIITUKH).



158

[TomiTHYHI 11l € BTUICHHSIM HOBHUX MOJITUYHUX 1HTEpECiB. Y JTaHOMY KOHTEKCTI
iHTepec sBIsE€ COOO0I0 MEBHUM CUHTE3 00’ €KTUBHUX MOTPEO Y 3aCTOCYBaHHI BOEHHOT
CWJIM JIJIs 3a0e3reyueHHs] (PYHKI[IOHYBaHHS BIaJy Ha MEBHIM TEpUTOPIl YU B MEBHUX
chepax KATTETISATBLHOCTI.

VY cdepi BOEHHOI MOJITUKY TaKUK 1HTEPEC BU3HAYAETHCS SK BOECHHO-TIOJITHYHHUI
iHTepec. Taki iHTepecH, SK MPaBWIO, MAIOTh 3arajbHOHAI[IOHAIbHY 3HAYMMICTDH 1
BIIHOCATHCA J10 MPIOPUTETHUX HaLlIOHAIBHUX 1HTEpecIB [2, ¢. 90-100; 3].

BoeHHO-IONMITHYHI 1[I — CYKYMHICTh TOTJISAIB 1 HaMIpiB, IO BHUPAXKAIOTh
noTpedbu Ta IHTEpECH YYACHHKIB BOEHHO-TIONITHYHOI [isibHOCTI. Haifuactimme
BUUISIIOTh 11 JABOX THUINIB — JOBIOCTPOKOBI, 1/i€alibHi (goals), siki 1e 1HKOJIU
Ha3UBAIOTh CTPATETIYHUMHU, 1 KOPOTKOCTPOKOBI, KOHKpeTHi (objectives), ski
Ha3UBaIOTh ONEpaTUBHUMU [3].

Koxxna nepxaBa Mae BJIaCHI BOEHHO-TIOJITUYHI Ta BOEHHO-AUILIOMATHYHI I 1
BHU3HAYA€ 1X y PI3HUX YMOBaX BOEHHO-MOMITHYHOI 00cTtaHoBkuU [1, c. 270-283; 4].
CywyacHa  BiflHAa €  CKJIAQJHUM  CYCHUIBHO-TIOJITUYHUM  SIBULIEM,  WIO
THCTUTYIIOHAII3Y€ETHCSA CKJIAIOBOI0 YACTHUHOKO B 3araJIbHUM MOJMITUYHUM 1 MOJITHKO-
JTUTUIOMATUYHUAN TPOILIEC.

Lleii mnpouec I1HCTUTYLIOHAJbHO BHU3HAYAETHCS CYKYIHICTIO CHUTYalliHO-
3MICTOBHUMH TiepiojiaMu (y TEOIMOJITHYHOMY BHUMIpPI — 1€ TJIOOAJIbHUI pIBEHbD,
perioHaNbHUN P1BEHb, HALlIOHAIBHUN PIBEHB, JIOKAJILHUN piBeHb) [4; 5, c. 74-80].

BianpaBauM MoMeEHTOM (HYJBOBOIO (ha30i0) MOJITUYHOTO MPOLIECY CIY>KUTh
MHUpHA CIIBIpAIs, 0 € HAHOUIbII CHOPUSTIMBUM TMEPIOJIOM PO3BUTKY CYCHUIbCTBA,
M Yac SKOro COLIaJbHI MPOTHPIYYS BUPIIIYIOTHCS BHKIOYHO HEBOEHHUMH
3aco0amMu, 3IIMCHIOETHCS TIO3UTHUBHE 3a0€3MEUEHHs SKUTTEIISIIBHOCTI  0Cco0H,
GyHKIIIOHYBaHHS TOJITHYHUX Ta IHIIMX HEBOEHHHMX 3aco0iB y IIbOMY TMepioji
BUKJIIOYA€E 3aCTOCYBaHHS HACHIIbCTBA, BIIOYBAETHCSI MUPHE MPOTIKAHHS MOJITUYHOTO
1 MOJITUKO-AUTNIOMATUYHOTO TIPOIIECY B JIEpKaBaX, perioHax Ta B IIJIOMY Y CBITI [0,
p. 106-115; 7, c. 327-339].

[TomiTruHa KOHQITIKTOJIOT1S Ta MOJCIIOBAHHS MI>KHAPOIHO-TTOITUYHUX TTPOLIECIB,

aHaji3 1 MPOTHO3YBaHHS 30BHINIHBOT MOJITUKH 1 JUIJIOMATIi, B YMOBaX ChOT'OJICHHS
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JI03BOJISIE BIAHAXOAUTH €(PEKTHUBHI HAMpSAMH peajizailii BIAMOBIAHUX JOKYMEHTIB y
cdepi HamioHanpHOI Oesneku. HarionanpHa Oesneka — 1e GakTop cTalOiIBHOCTI Ta
KOHCTUTYIIHHOTO TapaHTyBaHHS JE€p>KaBH.

«M’sK1» HEBOEHHI 3acO0M HE 3aBXKIW JO3BOJISIOTH JOCATATH IIIJICH, SKIIO
Jiep’)kaBa TIOYMHAE CIIOBIIyBAaTH arpecUBHY MOJITUKY. | SIK HacmiJoK — Jep>KaBH
(MKHAPOIHI OKTOPU) MPOJIOBKYIOTH CBOIO IMONITHKY 3aco0amMu BOpOxkoi Jii (BiiiHA)
[1,c.270-283; 7, 327-339; 8, c. 74-80; 9].

[IpaBomipHO 3a3Havae mpod. [.II. CutHuk, Mo «...3arpo3u JAepKaBHiM Oe3mern
3YMOBJICHI Pi3HUMHU (haKTOpamu, IJii CUCTEMHOI aKTHBIi3allli SKHX ICHYIOTH pI3HI
METO/H, SIKI MepeadavyaroTh BUKOPUCTAHHS 1H()OPMALIMHUX TEXHOJIOTI Ta MacOBUX
KOMYHIKaI[ii # MaloTh CBOIM KIHIIEBUM HACIIJIKOM TE€HEpPYBaHHS KPUTUUHUX
(Ha3BUYAWHUX) CHUTYyaIlil, OCOOJIMBICTIO SIKMX € CTPIMKE 3POCTaHHS HAIMPYXEHOCTI
MDK Cy0’€KTaMH COIIAJIbHUX B3a€EMOJIIA, M0 MPU3BOAUTH N0 TpaHchopmalii
MOTEHININHUX HeOe3MeK aepkaBHiN Oe3mell y peansHi» [7, c. 327-339].

HanionanbpHa 06e3neka € OJHUM 13 COLIIaIbBHUX PETYJISTOPIB MUTaHb MUPY 1 BIHHU B
MDKJIEpKaBHUX BITHOCHHAX TJI00a1i30BaHOTO CBITOYCTPOr0 XXI CTOMITTS.

BaxxnuBuM TOMITUKO-IUIIJIOMAaTHYHAM 1HCTPYMEHTOM Ha ChOTOJHI y cdepi
HalllOHAIBbHOI Oe3NeKu € MyOIiyHa IUIIOMaTIs.

[lyOniyHa AuruioMaris € BaXKJIUBOIO Cc(eporo  JiSIBHICTIO  JIepKaBH, €
KOHCTUTYIIIHHOIO IIHHICTIO, SIKa CIIY>KUTh HAI[lOHAJLHUM I1HTEpecaM 1 € (PYHKII€r0
PO3BUTKY JEpKaBU Ta il HAPOY.

BaxnuBicth myOniyHOI AUIUIOMATIi 3pocTa€, O0COOJMBO 3 OIJIANY Ha MOTOYHHM
IJIO0JIBHUIM KOHTEKCT — TEXHOJIOTIYHHMMA, UHU(pPOBUNA, EKOHOMIYHMI pPO3BUTOK,
MDKKYJIBTYpHa KOMYHIKAIlis, B3a€MO3B’S3KM Ta B3a€EMOJISI Ha 0araTOCTOPOHHIX
PIBHSIX MIXK J€pKaBaMH Ta MI>KHAPOAHUMH THCTUTYLISIMU.

OTxe, KOHIENT «HAalllOHaJIbHA Oe3leka JepXkaBu» — 1€ TEOpPETHKO-
METO/JOJIOTIYHUI IMIIEpaTUB 1 KOHCTUTYIIMHA WIHHICTb y cdepl MIDKHAPOIHOI,
HaIllOHAIBHO, pETiIOHATBLHOT Ta rI00ampHO1 O0e3nekn X XI CTOMTTS.
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COIO3HMITbKE cTpuMyBaHHs arpecii B €Bponi XX — mouarky XXI cr.: Monorpadis K.:

NV X TJIITEPA, 2023. 552 c.

HALIIOHAJIBHA BE3IIEKA SAK JIETITUMHA META OBMEKEHHS
IPABA HA CBOBOAY OBF’€JHAHHA Y HOJITUYHI APTII

Yopuenbkui B.
Kanouoam opuoudHux Hayk, 0oyeHm Kageopu KOHCmMumyyiiHo2o npasa

JIvsiecvko20 HayionanvHo2o yHisepcumemy imeni leana @panka

[ToHATTS «JIETITUMHA METa» BUKOPUCTOBYETHCS SIK YCTAJICHE MMO3HAYEHHS OJHOTO
3 KpuTepiiB (Ha PpiBHI 13 nepeAdayeHICTIO 3aKOHOM Ta MPONOPLINHICTIO)
TPUCKJIAJIOBOTO TECTYy MJIs MEPEBIPKU IMPABOMIPHOCTI OOMEKEHHS TMpaB JIOJUHHU.
BpaxoByroun 0co0IMBOCTI KOHKPETHOTO TIpaBa JIOUHY, JIETITUMHA METa MOXe OyTH
PI3HOI0, aJie CIIUTLHUM € T€, 10, SIK MTPaBUJI0, Taka MeTa 3adikcoBaHa B HaIllOHATBHIN
KOHCTHUTYIIIT YM MIKHApOAHOMY JIOTOBOp1 y cdepi mpaB moauHu. Taka MpakTUKa €
3armo01>KHUKOM BiJI CBaBIIBHOTO PO3MIMPEHHS OpraHaMH MyOiuHOI BIaJU MEPENTIKY
MiACTaB 11l OOMEKeHHS TmpaB JoauHd. Tak, B Korcturymii Ykpainu (mam
Koncturytis a6o OcHOBHMI 3aKOH) B SIKOCTI JIETITUMHOT METH MOKHA 3YCTPITH:

- 3amo0iraHHs 3JI0OYMHOBI 4YM 3'ICYBaHHS ICTMHHM MIJ Yac pPO3CIITyBaHHS
KpUMIHAJIBHOI CIpaBH, SAKIO I1HIIMMU CHoco0aMHM  ojep)KaTh  1HGOpMaIliio
HEMOXJIUBO, I BTPYYaHHS B TAEMHUINIO JIMCTYBaHHS, Tele(POHHUX PO3MOB,
TenerpadHOi Ta 1HILOT KOPECIIOH/ICHIIII;

- OXOpOHY T'pPOMAJICBKOTO TOPSJIKY, 3J0POB'Sl 1 MOPAJBLHOCTI HaceJIeHHS abo
3aXHCT TpaB 1 CBOOO IHINX JIFOACH JIsl OOMEXEHHS TIpaBa Ha CBOOOTY CBITOTIISATY
Ta BIpOCIOBIJaHHSI.

B okpemux Bumagkax KoHcTuTyIlis nenerye BHU3HAYCHHS IIIACTaB HAa OpraH
3aKoHoAaByol Biaaau. Tak, crarta 33 OCHOBHOro 3aKOHY BH3HA4ae, IO KOKHOMY,
XTO Ha 3aKOHHUX IIJIcCTaBax IepedyBae Ha TepUTOpii YKpaiHu, TapaHTyeEThCs

cB00O/Ia TepecyBaHHs, BITbHUI BUOIp MICIS MPOXKUBAHHS, MPABO BIIBHO 3aJUIIATH
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TEPUTOPII0 YKpaiHH, 32 BUHATKOM OOMEKEHb, SIKI BCTAHOBIIIOIOTHCS 3aKOHOM. lle,
3BICHO, HE BHUKIIIOYA€ 1HIINI 3aMOODKHUKU SIK, HAMPUKIAA, OOOB’SI3KOBUU CYIOBHIMA
KOHTPOJIb 32 BTPYYaHHSM JIep>KaBH y IMpaBa JiioauHu. Tak, y cratTi 29 Koncturyuii
BHU3HAUEHO, IO MiACTaBH Ta MOPSAOK apemry ado TpUMaHHs il BapTO XOdY 1
BCTaHOBJIIOIOTHCS 3aKOHOM, OJIHAK JIMIIIE 32 HAsBHOCTI BMOTHBOBAHOT'O PILLIEHHS CYY
11010 KO>KHOT'O BUNIAJIKY.

Opniero 13 HaWOUIBII TOUIMPEHUX JETITUMHUX MiJeH, sKi mnepeadadyeHi B
KoHncrtutyii, € HanioHanbHa Oe3neka. BoHa € mijicTaBoro it BTpy4aHHsS B 0COOHCTE
1 ciMeliHe KUTTS 0COOH, TPaBO Ha CBOOOAY TyMKH 1 CJIOBA, BUTbHE BHPAXKEHHS CBOIX
MOTJISI/TIB 1 MEpEeKOHaHb, MPaBO 30MpaTH, 30epiraTi, BUKOPUCTOBYBATH 1 TIOLITUPIOBATH
iH(dopmaIrito, mpaBo 30UpaTUCS MUPHO, Oe3 30poi 1 MPOBOAUTH 300pPH, MITHUHTH,
MTOXO/IH 1 IGMOHCTpaIlii, IpaBo Ha CTpaKK i, 3BiCHO, CBOOOAY 00’ €JHAHB B TPOMAJICHKI
oprasizailii Ta MoJITHYHI MapTIi.

B ymoBax moBHOMacmTaOHOI BIMHHM MNHTaHHSA HAIlOHAJILHOI  OE3IeKH,
(GyHKIIIOHYBaHHS MOMITUYHUX MAPTiil Ta 1X B3a€MO3B’SI30K € BKpail BAXKIUBUM. AJKe
HalllOHaJIbHA Oe3mneka YKpaiHW, s[Ky 3aKOHOJAaBEllb BU3HAYMB SK 3aXHUIICHICTb
NEpP>KaBHOTO  CYBEPEHITETY, TEPUTOpPIaibHOI  IIIICHOCTI,  JIEMOKPATUYHOTO
KOHCTUTYIIIHHOTO JaAy Ta IHIIMX HAllOHAJIBHUX 1HTEPECIB Y KpaiHM Bl pealbHUX Ta
MNOTEHUIWHUX 3arpo3, € IPIOPUTETOM B YMOBAX MPOTUCTOSIHHS JIepKaBi-OKynaHty [1].
be3 3axumieHocTi HalloHANbHOI O€3MeKH BKpail CKJIaJHO TOBOPUTH MPO peajbHUM, a
HE UIIO30PHUM 3aXHUCT IHAMBIAYaJIbHHUX MpaB JIOJUHU. 3 I[bOTO IPUBOLY CYIS
Koncturyuiiinoro Cyay B. B. Jlemak ciayniHo 3BepHYB yBary, 1110 BOEHHI 3JI0YMHH Yy
O0araThOX HAaCeJIeHMX IyHKTaXx YKpaiHu, SKi Oyldm THUMYacoOBO OKYIOBaHI
POCIMCBKMMH BIMChKaMH, 30KpeMa CKOEHI HHMH MacoOBI BOHMBCTBA IIHMBIJILHOIO
HACEJICHHS, MIATBEPIKYIOTh B3a€MO3B’SI30K MIXK 000pOHOI0 YKPaTHCHKOT Iep>KaBH Ta
3aXHUCTOM 1HAMBITYaTbHUX TIPaB 1 CBOOO/T IIOAUHH [2].

VY crarri 15 KoHCTUTy1ii 3aKpIIIeHO MOJIOKEHHS MPO TE, IO CYCIUIbHE KUTTS B
VYKkpaiHi TIpyHTyeThCS Ha 3acafax IMOJITUYHOI, EKOHOMIYHOI Ta 1J1€0JIOTIYHO1
0araTroMaHITHOCTI, a Jep)aBa TrapaHTye€ CBOOOAY TOJITHYHOI MiSTIbHOCTI, HE

3aboponenoi Koncturymiero 1 3akoHamu YkpaiHu. ToMmy IIJIKOM CIIyIIHO aBTOPH
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3akony Ne2243-IX, skuil agantye mifCTaBu JJIs1 OOMEXEHHS ISUIbHOCTI MOJITUYHUX
napTiii 10 yMOB MOBHOMACIITA0HOI BiliHHU, Y TIOSICHIOBAJIbHIH 3aMHCIIl BKA3YIOTh Ha T€,
[0 TOJITUYHUN Ta 17COJIOTIUHUN TUTIOpalli3M, SKUW € 3aralbHOBHU3HAHOIO Yy CBITI
LIHHICTIO 1 KUH peasi3y€eThCs, 30KpeMa, uyepe3 AISUIbHICTh MOJITUYHUX MapTid, HE
MOX€ BHUKOPHUCTOBYBATHCH JJI TOBAJCHHS JEP>KAaBHOTO Jaay, 3AIHCHEHHS 1
IpoIaralj iy KoiabopaiioHi3My Ha KOPUCTh AepxaBu-arpecopa [3].

[Ilo > 10 camoro 3akoHy, TO BiH JIOIIOBHUB IIJICTaBH ISl 3a00POHH YTBOPEHHS 1
TISTBHOCTI MOJMITHYHUX TMAapTid, BU3HAYeH1 crarreto 5 3akoHoMm Ykpainu «IIpo
MOJNITHYHI mapTii B YKpaiHl», BUIAJKaMd BUIPABAOBYBAHHS, BU3HAHHS
MIPaBOMIpHOIO, 3amepedyeHHs 30poiHoi arpecii mpotm VYkpainu, rimopudikarii,
BHUIMPABIAHHS ik Ta/a00 Oe3aisiIbHOCTI 0ci0, K1 3AiMCHIOBaIN a0 31HCHIOIOTH
30poiiHy arpecito mpotu Ykpaiam [4]. 3 mouyaTKy BBEICHHS BOEHHOTO CTaHy B
VYkpaini 24 mrotoro 2022 poky BepxoBna Pana npuiinsana mie aBa 3akoHH, sKi
CTOCYBAJIUCS PO3LIMPEHHS 3a00POH JJI1 YTBOPEHHS 1 AISUTbHOCTI MOJITUYHUX TapTii.
Tak, 22 TpaBHsa 2022 poky 3a JeKUIbKa JAHIB JO IOYATKy TPETHOTO MICALS
MOBHOMACIITAOHOTO BTOPTHEHHS YKPAiHCBKMH NapjJaMEeHT BKIIOYKMB JO IbOTO
nepesiky: mponaranay pociiicbKoro HallMCTCHKOTO TOTATITAPHOTO PEXKUMY, 30pOHOT
arpecii P® sk nepxaBu-TEepOpUCTa MNPOTH YKpaiHU, CHMBOJIIKA BOEHHOIO
BTOPTHEHHSI POCIMCHKOr0 HALMCTCHKOTO TOTANITAPHOTO PEeXHUMy B YKpainy [5].
OcranHl JomoBHEHHS 10 cTarTi 5 3akoHy Ykpainu «IIpo mnomitmyHi mapTii B
VYkpaini» npuitnsati 21 Oepesnst 2023 poky Ta CTOCYIOTbCS BKE MpOMaraHau He
TUTBKH TENEPINIHBOTO, ajie i MUHYJIUX POCIHCHKUX PEKUMIB - POCIHCHKOI IMIIEPCHKOT
MOJITUKH B1JT MOCKOBCHKOTO I1apcTBa 110 cydacHoi PO [6].

Takum 4uHOM, BOPOJIOBXK OCTaHHIX MIBTOpa POKy YKpaiHChKa Jep’kaBa BHeECIHA
KOMIUIEKCHI 3MIiHHM MO0 3a0e3MedeHHs] HAIllOHaIbHOI Oe3neku y cdepi AisIbHOCTI
MNOJIITUYHUX HapTid HUIAXOM 3BaKEHOTO Ta MOMIPKOBAHOI'O PO3IIMPEHHS MEPENIKY
3a00pOH IS YTBOPEHHS 1 JiSIBHOCTI MOMTHYHUX TapTid. lle € Bkpail BakIuBO,
OCKIIbKM, HAa BIAMIHY BIJ I1HIIUX CYO’€KTIB TPOMAASHCHKOTO CYCHUIbCTBA, 32
KoHcTuty1i€o BUKIIIOUHO MapTii CIPUSIOTH (POPMYBAHHIO 1 BUPAKEHHIO TOJITUYHOT

BOJII TPOMaJIsiH, OEpyTh ydacTh y BHOOpaxX. A BiATak, HasBHICTh HaBITh HE3HAYHOI
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KUIBKOCT1 TPOPOCIMCHKUX UM MPOIMIIEPCHKUX MOMITHYHUX CHUJI MOXKE PO3XUTYBATH
MOJITHYHY CTAaOUTBHICTB, 10 B YMOBaxX MMOBHOMACIITA0OHOI BiifHU 0€3 mepeOiTbIIeHHS
MOXKE 3pyWHYBaTH YKpaiHCbKy JepXaBHICTb. ToMy ycCi pO3IJIAHYTI 3a00pOHH
0e3mocepeTHbO TIOB’sI3aHi 13 HAIIOHATLHOI OE3IMEKO0 SIK JICTITUMHOIO METOIO IS
BTPYUYaHHs Y CBOOOMY 00’€qHAHHS MOJITHYHUX NapTiil. BoHU crpsiMoBaHi1 He JUIIe
Ha YCYHEHHS y>K€ HasBHHUX MOJITUYHUX CYO’ €KTIB, sIKI BXKE€ 3a00pOHEH1 UM B Mpolieci
3a00pOHH B CYZIOBOMY MOPSIIKY, aji€ i Ha CTBOPEHHS QyHIAMEHTY ISl HEIOMYIIICHHS
BUHUKHCHHS TMOMIOHUX TOMITUYHMX MapTid Mg dYac MaWOyTHHOI ITOBOEHHOI
B1I0y/I0BH €KOHOMIYHOT Ta IHCTUTYL1MHOI CIIPOMO>KHOCTI HAIIOi JEPKaBH.
CnHcoOK BUKOPUCTAHUX JKepeJI:
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6. 3akony VYkpainu «lIpo 3acymkeHHs Ta 3a00poHy MpomnaraHjau
POCICHKOT IMIEPChKOI TOMITUKM B YKpaiHi JAEKOJOHI3aIlil0 TOMOHIMii» Big 21
oepesns 2023 poky Ne 3005-IX. URL: https://zakon.rada.gov.ua/laws/show/3005-
20#Text (13.08.2023).

BIACYTHICTbH 3AKOHOJABYOI'O PEI'YJIIOBAHHA SAK IIIICTABA
JIJI1 BACTOCYBAHHS KOHCTUTYII YKPATHU CYJIAMU

Ilepemera C.A.
acnipanm xagheopu koncmumyyitinoz2o npasa Ykpainu Hayionanvnozo

ropuoudHo20 yHisepcumemy imeri Apociasa Myopoeco

Sx Bkazye C.llleBuyk, TpagulliifHO YKpaiHChKI HAyKOBI[I-IO3UTUBICTH HE
BU3HAIOTh MPSAMOI Jii KOHCTUTYIIMHMX HOPM MPO TpaBa 1 CBOOOAM JIOJUHHU Ta
TPOMaJITHMHA y TaK 3BaHUX BAXKKHX CIpaBaX, KOJH IIi HOPMH HE MOXYTh
3aCTOCOBYBATHCS CyJaMH Oe3MocepeHbO, a MOTPEOYIOTh KOHKPETH3allli 3 METOI0
BU3HAYEHHS 1X JOJATKOBOro 3Micty [1, ¢. 29].

3 ogHOro OOKy, TakMil MiAX1J HE BIJOOpa)ka€ Cy4yaCHUX TEHJCHIIN pPO3BUTKY
KOHCTUTYIIIHHOTO MpaBa il MiJIX0/IIB JO PO3YMIHHS MEXaHI3MiB Jiii KOHCTUTYIIII [2, C.
453]. 3a 1i€ro JIOTIKOI BiACYTHICTh 3aKOHOJIABUOTO PETYJIIOBAHHS HE € TIEPEIIKO 010
JUISE TIpSAMOi Aii HOPM KOHCTUTYIIT 1 3actocyBaHHs KoHcCTuTymii cynamu mpu
3niiicHeHH] rpaBocyas. [Ipote 3 iHImoro 60Ky, MU MaeMoO 00OB’SI3KOBO (DIKCYBaTH 1
1HIIMH 01K TIPOOIEMH — TTO3UTUBHHUIA 000B’ 130K 3aKOHOJIABIIS YXBAJIUTH BiAMOBITHHMA
3aKOH. Sk 3a3Hauae JI.I. JlerHsHunH, BuacHe npuiHATTA BepxoBHow Panor Ykpainu,
K Toro BuMarae cT. 92 KoHctuTyuii YKpaiHu, 3aKOHIB, 5IKI KOHKPETU3YIOTh HOPMU
Konctutymii YkpaiHu Ta iX HajeXHE 3aCTOCYBaHHS yciMa Cy0’€KTaMu BIAHUX
TIOBHOBaXKEHb [3, c. 146].

O.C. bakymMOB MOCUTH AETAaTbHO OMHCAaB BIANOBIAHY MpoOJeMy Ha MPUKIAIL
MiciieBux pedepenayMmiB. Ha chOromHimHIN J€Hb KOJICH 13 YMHHUX B YKpaiHi

3aKOHIB HE BH3HAYa€ TMOPSIKY IPOBEIEHHS MICIEBUX pedepeHayMiB, a BiATak
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MEXaHI3M pealizallii rmpaBa rpoMaJiiH Ha TPUUHATTS pilieHb 3 MUTaHb MICIIEBOTO
3HAYEHHS LUUIIXOM MIPOBEACHHS MicLEBOro pedepeHayMy BIICYTHIH [4, c. 184-185].

[le oauH BUMAJOK BIJICYTHOCTI 3aKOHOJABYOIO PEryJIIOBAaHHS — CHUTYyalis, LIO
CKJIasacs 13 MUpHUMU 310paHHsaMU. 3 1boro npuBoAy y pimeHHi KCY Bix 19 kBiTHs
2001 poky Ne 4-pri/2001 (cmpaBa 110/10 3aBYACHOTO CITOBIIIEHHS [TPO MUPHI 310paHHS)
CTBEpKyBajiocs, 1o HopMu  KoHcturymii  YkpaiHM  «3aCTOCOBYIOTHCA
0e3ImocepeTHbO HE3aJeKHO BiJ TOTO, YW NPHUHHATO HA iX PO3BHTOK BIAMOBIIHI
3aKOHM 200 1HIII HOPMATUBHO-IIPABOBI akTU» (203. 2 1. 2 MOTUBYBAJIBHOI YaCTHUHU).

Cepen (axiBIiliB MOXKHA 3yCTPITH AYMKY, 11O TaKUI 3aKOH y3araii HeMmoTpiOeH, 1o
MIATBEPIKYE TMPAKTUKAa OKPEMHUX JAEpKaB. 3a TaKMX YMOB peaji3alilo MpaBa Ha
MUpHI 310paHHA HE CJiJI YHEMOXJIMBIIOBAaTH Yepe3 BIJACYTHICTh CHEIaIbHOTO
3aKOHOJIaBUOT0 peryjroBaHHSA. BianoBigHO, rpoMaasHM TOBUHHI MaTH 3MOTY
peanizyBaTH CBO€ MpaBO Oe3MocepeHhO Ha IMiJICTaBl TOJOKEeHb KoHCTUTYIIIT
VYkpainu [2, c. 455].

Sk ckazaHo B a03. 1 m. 4 MmoTuBYBaibHOI YacTuHU pimeHHs Bix 30 BepecHs 2009
poky Ne 23-pn/2009 (cmpaBa mpo mpaBo Ha MPaBOBY JOMOMOTY) «BIAMOBIIHO [0
OcHOBHOro 3aKOHY YKpaiHM ITOJIOKEHHS “‘KOKEH MA€ IPaBo Ha IPABOBY JOIOMOTY
(dacTuHa mepia cTarti 59) € HOpMOIO MPSAMOI Ali (YacTHHA TPETA CTATTI §), 1 HABIThH
32 YMOBH, SIKIIO LI€¢ IPaBO HE IepeadaueHe BIANOBIAHUMU 3aKOHAMM YKpaiHU UM
IHITMMU TIPABOBUMH aKTaMH, 0coba He Moke OyTH oOMekeHa y foro peamizamii. Lle
CTOCYEThCS, 30KpeMa, 1 IpaBa CBiJIka Ha OTPUMAaHHS MPaBOBOI JOMOMOTH Mij 4ac
JIOTIUTY Y KPUMIHAJIBLHOMY TIPOLIEC] Ta MpaBa 0COOM y pasi HaJaHHS HEIO MOSCHEHb Y
JepKABHUX OpraHaxy.

Hlono BincytHocTi 3akoHy, To C.II. IlorpeOHsK HaBOAUTH B SIKOCTI HPUKIATY
npsamoi aii Hopm Konctutyuii nocranoBy Benukoi [lanatu Bepxosrnoro Cyay Bin 4
BepecHs 2019 poky, cripaBa Ne 265/6582/16-11., a Takox Bijg 22 BepecHs 2020 poky,
cipaBa Ne 910/378/19. MneThest mpo Te, MO BiACYTHICTH Y 3aKOHOAABCTBI MPHITACIB
11010 BIJIIKOJYBaHHSI BJIACHUKOBI IIKOJM, 3aMOJISTHOI MOr0 00’€KTY HEXHUTIOBOI
HEPYXOMOCTI TEpPOPUCTUYHUM AaKTOM, HE MEPEIIKO/PKAe 0co0l, sfKa BBAaXKAE, IO

CTOCOBHO 1i MpaBa BIACHOCTI Ha Take MaWHO TEBHUN MO3UTUBHUN 00OB’SI30K
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Jiep’kaBa HE BUKOHAJIa, BUMAraTy BiJ OCTAaHHbOI KOMIICHCAIII] 32 TOPYIIEHHS TaKOro
000B’s13Ky Ha miacrasi crarti | Iepmoro nporokony 1o KonBeHuii, a Takox B CUITY
ctati 56 Koncrutymii Ykpaiunu [5, C, 29-31].

Bapro nmoronutuca 13 JLI. JleTHSHYMHMM B TOMy, LIO 32 YMOB BIJICYTHOCTI
KOHKPETH3YHUOI'0 3aKOHOJABCTBA BINOBIHO 10 «IPHUHLHUITY APYKHBOTO CTaBJICHHS
10 MDKHApOJHOTO IIpaBa» CIHiJ 3acTOCOBYBAaTH, 30KpeMa, MPAKTHUKY MI0J0
TIymMadeHHs Ta 3actocyBaHHs crarer CKIIJI €Bponelickkum Cy1oM 3 mpas JIFOAUHU
(TpuiHATY SK MOA0 YKpaiHu, Tak 1 moa0 iHmmx aepxan) [3, C. 146].

Hapasi akTyanpHOIO € Takok mpoOsema BuKoHaHHS 4. 3 cT. 152 KoncTutymii
VYkpaiHu B acmeKkTi BiJIIKOTYBaHHS IIKOIH, 3aBJaHOI HEKOHCTUTYI[IHHIUM 3aKOHOM.
Koncturymivtnuii Cyn Ykpainu B pimensi Big 7 xoBTHS 2009 poky Ne25-pm/2009
BKazaB, IO «...MaTepiajbHa YW MOpajibHAa IIKOJa, 3aBjAaHa (i3uyHuM abo
IOpUIMYHUM 0oco0aM akTaMd 1 JIisIMH, 10 BHU3HAHI HEKOHCTUTYLIHHUMH,
BIJIIIKOJIOBY€ETbCS  JIEPKABOI0 y  BCTAHOBJIEHOMY 3aKOHOM THopsaaky. Tomy
MMO3UTUBHUM OOOB'I3KOM JI€pXaBU € MPUUHSATTS BIANOBIAHOIO 3aKOHY, KM Mae
BHU3HAYATH MOPSJIOK Ta YMOBH TAaKOr0 BIAIIKOAyBaHHs». HaroMicTh B pimieHHi Bijg 7
kBiTHS 2021 poky Ne 1-p(I1)/2021 y m. 4 pe30ntOTUBHOI YACTHUHU MPSMO MICTHTHCS
BKa3iBKy Ha NpPaBO Ha BIAIIKOAYyBaHHSA 3aBlaHoi rpomansgHam mkoau. Cyposa
MpaKkTUKa Ha CHOTOJAHINIHIM JIeHb B ILbOMY BIJHOIIEHHI CKJIAJA€ThCSl JOCHUTh
CYNEepeUINBO.
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4. bakymoB O.C. KoncturytiiiHe mpaBo rpoMajisiH YKpaiHd Ha y4acTb Y BUOOpax
1 pedeperaymax Ta mpoodsiemu oro peanizamii: Mororpadis / O.C. bakymoB. XapkiB:
IIpaBo, 2015. 248 ¢
5. orpebusik C.II. IlpaBoBi mno3umii BepxoBHoro Cyay B KOHTEKCTI

BEPXOBEHCTBA IpaBa 1 KoHCTUTyH1oHami3My. Kuis : Baite, 2020. 240 c.

HAIIIOHAJIBHA BE3IEKA SIK EJJEMEHT
KOHCTUTYUIHHOI'O TN3ANHY

Hlep6aniok O.B.
00KMOp 10PUOUYHUX HAYK, npoghecop, 3a8idysay Kagpedpu npoyecyaibHo2o npasa
Yepniseyvkozo nayionanvrnozo yHieepcumemy imeni IOpis @edvkosuua, npoghecop

Binvniocorkoeo ynisepcumemy

[Ipouec koHcTUTYLIOHAMI3MY B 19 cToiTTI B mepury yepry OyB cOpsIMOBaHUM He
Ha peaiizallio IHHOCTI «0e3MeKay, a Ha BCTAHOBJIICHH TPOMAITHCHKUX MPaB 1 cBOOO
ta geMokpartii. llle 10 BUHUKHEHHS €BPONEUCHKUX KOHCTUTYLIMHUX JEpKaB
BHYTPIIIHS 1 30BHIIIHA Oe3MeKa rapaHTyBajacsi aOCONIOTUCTCHKUM CYBEPEHITETOM.
Tum He MeHI, 6e3neKy CIiJ pO3YyMITH K KOHCTUTYIIHHY 11€10, SIKY CIiJ pO3TIsaaTH
AK TIEPEeIyMOBY KOHCTUTYLIM, AK 1 THIIMX KOHCTHUTYUIMHUX TPUHIMUMIB. Jlemokparis
0e3 MiIHIMaJIBHOTO PiBHS OE3MEKH TaK caMO HEMHUCIMMA, SIK TapaHTis MpaB JIIOJAUHU
Yy oprasizailisi MpaBoBOi JepkaBu. ToMmy Oe3mneka 3aIMIIAE€THCA KOHCTUTYIIMHOIO
17IE€10, SIKY CJI1JI PO3IJIAIaTH B KOHCTUTYLIHHOMY KOHTEKCTI.

Ske mpaBoBEe MOJIOKEHHS HAIIOHAIBHOI O€3MeKu B KOHCTUTYIISIX? Sk BiifHa
BIUIMBA€ HA KOHCTUTYLINHUN BuMIp Oe3neku? Sk BHU3HAUMTH KOHCTHUTYLIWHI
Kputepii A1 30aaHCyBaHHS Ta 0OMEXKEHHS 3aX0/1B 0€3MEeKH B KOHCTUTYIII1?

AHaii3 KOHCTUTYIIHHOTO TpaBa [a€ TMiACTaBU CTBEP/KyBaTH, IO Oe3meka
3a3BUYail HE BU3HAYAETHCS SK KOHIICIINSI YW TPUHIMN Yy KOHCTUTYIISIX. TuM He
MEHIII, TePMiH «0e3MeKa» 3raayeTbcs B OUIBIIOCTI KOHCTUTYIIHN Y PI3HUX KOHTEKCTaX.

SIx BUHATOK, KOHCTHTYIS Yecbkoi PecryOmiku, ge Oe3meka He 3raayerbes. TepMiH
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Oes3reka TaKOXK 3raJye€TbCs B IHIIOMY KOHTEKCTI, HDK BHYTPIIIHS Ta 30BHIIIHS
Oesreka, K comianbHa Oe3reka (OUTBIIICTh KOHCTUTYIIIH), TIpaBoBa Oe3meka (CT. 9,
naparpad 3 Koncturymii Icnanii), Oe3meka JOAMHU, TBApUH 1 HABKOJHUIIHHOTO
CepeloBHUIA B KOHTEKCTI reHHUX TexHonorii ( cr. 120 Konctutyuii HBeitnapii).

binbmiicte mpoaHa i3oBaHMX KOHCTUTYIIM 3rajyloTh Mpo Oe€3MeKy Yy CBOiX
npeamOysax (Ko BoHH €). Y koHCTUTYLIsIX bpasunii, Anownii, [liBnennoi Kopei ta
Icnmani y mpeamOyiii iCHYIOTh MOJIOKEHHS Mpo Oe3meky. Y mpeamOyini Konctutyii
CIIIA Oe3neka 3ragyeTbcs JMIIE B KOHTEKCTI cBoOoaM («... 1 3a0e3meyumo
biarocioBenns CBo6oau co0i Ta HAIIMM HAIIAIKaM...» ).

Jlesiki KOHCTHTYIIT QOpMYIIOIOTh O€3MeKy SK METy Y MEeTy KOHCTHTYI, SIK
[Beitapis (crartsa 2 Koncturymii Beitapii: «Mera. (1) lBeiapcbka denepariist
3axuIlae cBOOOMY 1 mpaBa JIIOJIEH 1 rapaHTye HE3aJeKHICTh 1 0e3meKy KpaiHm» abo
VYropumnaa (ct. 6 KoHctutymii YropumwHu 3rajgye Oe3neky B pamMKaxX KOHIICTIIii
eBporeiicbkoi Oe3neku: «(4) VYropcbka Pecrybnika Oepe akTHBHY yd4acTh Y
BCTAHOBJICHHI €BPOMEWCHKOI €THOCTI 3 METOI0 JOCSITHEHHS CBOOOIM, T00poOyTy Ta
Oe3rneku N1 HapoiB €Bpornuy). TUNOBUM € 3rajika mpo Oe3MeKy B KOHCTUTYIISIX
cepel HOPM NPO TOBHOBAXKEHbL MapiiaMeHTy (3akoHomaB4oi Biaau) (cT. 80
Koncrurynis Xopsarii; po3a. 75 Ne 16 ApreHTUHChKAa KOHCTUTYIIS; po3a. 44 a03. 2
Koncturymiss IliBgennoi Adpuku; cr. 173 Koncturymii IBeitmapii; cr. 10
Koncturytii ABctpii) ado ypsiay (ct. 35 a63. 1 cumBon h koHCTUTYLIIST YTOPITNHY,
ct. 185 Koncturymii  Ileedinapii). BiamoBigampHICT 1  KpHUMiHAJIbHA
BIJINOBIJIAJIGHICT TPE3UJICHTAa Ta YpSAy MOXYTh OYyTH TMOB’Si3aHI 13 3arpo30r0
HalllOHAJIbHIM Oe3nell (BiAMOBIIAIBHICTh YpsIAy nependauyeHa HopMaMu CT. 68 a63. 2
Konctutymii ®panmii; kpuMiHaibHa BianoBigaasHICTh cT. 102 Koncrutyii Icnanii).
Jis  3axucTy mTapiaMeHTy HOpBE3bKa KOHCTUTYLSI BHOPMOBYE CIICIliajbHE
KpUMIHAJIbHE TIOJIOKEHHS, 30KpeMa, BianoBigHo a0 crarti 85 Koncruryuii Hopserii:
«[3pana kpaini] Bynb-sika ocoba, ska MIAKOPSETbCA HaKa3zy, METOI SKOro €
MOpYIIEHHSI CBOOOAM Ta Oe3MeKky MmapiaMeHTy [CTOPTHHTY|, € BUHHOIO y JIep>KaBHIM

3pami». Y Himeyunni Oe3neka y KOHCTUTYINT 3TagyeTbCcsl TPH PO3MEKYBaHHI
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MOBHOBaXX€Hb M1k cy0’exkTaMu (eneparlii Ta aepkaBoro. besneka Takox 3raayeTbes
B KOHTEKCT1 KOHCTUTYILIMHUX MOJIOKEHB 1010 YIIPaBIiHHSL.

VY pamkax rapaHTiii KOHCTUTYIIMHMX IpaB 1 CBOOOJ JIOJIMHU 1 TPOMaJsTHUHA
Oe3IeKa 3raiyeThCs y 3B’ 3Ky 3 IBOMA PI3HUMU aCIEKTaMH.

[lepmmii — y KOHTEKCTI KOHCTUTYIIMHOTO TIpaBa Ha CBOOOY Ta Oe3meKy ocoOwu.
Jpyruii — B KOHTEKCTI KOHCTUTYIIHHUX OOMEXKEHb MpaB 1 CBOOOJ JIOJUHHU.
HarmionanpHa Oe3neka — 1e KJacHyHe OOMEXEHHS KOHCTHUTYIIHHUX TpaB 1 cBoOOA
JIOJIMHU Y KOHCTUTYIISX, ajle B MEXax MPUHIUITY MpOMOpLiHOCTI. €Bporeichka
KOHBEHIIISI 3 MpaB JIIOAUHU Mependadac MOMIIMBOCTI OOMEXEHb MpaB JIIOAUHU Y
3B’SI3KY 13 3aXHMCTOM HAIllOHAJIBHOI Ta/ab0 TpOoMaaChKol Oe3MeKku, 30KpemMa mpaBa Ha
noBary Jio npuBatHoro xutts (ct. 8§ €KIIJI), cBoOomy mTymKH, COBICTI Ta penirii (CT.
9 €KIUI), cBoboay Bupaxkenus norisaie (ct. 10 €KII) i, napemri, cBoOOIY
3i0panb Ta 00’eqHanb (ct. 11 €KILJI). barato HamioHaqbHUX KOHCTUTYIIN TaKOX
nepeadoavyaroTh MoAi0H1 oOMexkeHHs (4. 2 ¢T. 32, 4. 3 cr. 34, 4.2 cT. 35, 4.1 cT. 36, u.
2 cr. 39 Koncrurymii Ykpaiau, ct. 5a, 11, 19 Koncruryuii ['pemii, cT. 19 a63. 2
Koncturymii Innaii, cr. 16, 17 Korctutymii Itanii., cr. 31 Koncrurymii Pymysii, cr.
37, 42 Koncrutyuis Cnosenii). Ha 3aBepuieHHs, TUIIOBI KOHCTUTYLIMHI MOJOKEHHS
o0 Oe3meKr — 1€ MOJOXKEHHS MpOo HaJ3BUYaliHI CHUTYyallli Ta OOMEXEHHS TMpaB
moauHu. Jlume B JeIKMX BUHATKOBUX BHIMAaKax Oes3leka 3raayeTrbes —SK
KOHCTUTYIIMHUNA npuHiun. Tak, cr. 144 Koncturyuii bpasummii: «I'pomanceka
Oesreka, sika € 00OB’A3KOM JIepXaBU, a TaKOX IMPaBOM 1 BIAMOBIJAIBHICTIO BCIX,
3MIMCHIOETHCS JIJIsl 30€PEKEHHSI TPOMAJICHKOT0 MOPSJIKY Ta HEBPA3JIMBOCTI JIOACH 1
MaifHa 3a JOMOMOrOK TaKUX OpraHiB. ...»; JAUB. Takox cT. 57 KoncTutymii
[Beitapii: «be3neka. (1) denepariis Ta KaHTOHH 3a0€3MEUYIOTh Y MeEXaX CBOIX
MOBHOBAXEHb O€3IMEeKy KpaiHW Ta 3aXHUCT HaceleHHs. (2) BoHM KOOpAMHYIOTH CBOI
3ycuiuisl y cepl BHYTPIIIHBOI OE3MEeKnY.

Sxmo meMokparis, TpaBa JIFOAMHU Ta BEPXOBEHCTBO TpaBa HE MOXKYTh OyTH
rapaHTOBaHl 3 MPUYMH HALIOHAIBbHOI O€3MEeKH, HaWBAXKJIMBIIIMM 3aBJAHHAM €
BIIHOBJICHHSI a00 30epekeHHs KOHCTUTYIIMHOI Biaau. TuM He MeEHII, Y

HaJ[3BUYAHHAX KOHCTUTYIIIHHUX CTaHax HEOOX1THO JOTPUMYBATHUCS
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OCHOBOIIOJIO)KHUX  TPHUHIMIIB TyMaHHOCTI, a came: 3a00poHU  TOPTYD,
3aMpOBA/KEHHS TIEBHOTO BHUAY JEMOKPATUYHOTO KOHTPOIIO Ta MOXKIMBOCTEH
MpaBOBOTO 3axucTy. Hebe3neka HaA3BUYAHOTO CTaHy € PO3BUTKOM, SIKUW BENE Bij
neMokparii [1].

AJle KOHCTUTYLIIMHE MpaBO — 1€ HE JIMIIe MUChbMOBA YaCTMHA KOHCTUTYINI, a U
KOHCTUTYIIIHA peabHICTh, IOPUCTIPYACHIIIS KOHCTUTYLIMHUX CY/1B, KOHCTUTYIIIITHA
MpaKkTUKa YU KOHCTUTYLIWHA KyJIbTypa CYCHUIbCTBA. Y WIA MEPCHEKTHBl 1X
KOHCTHUTYIIIHHA POJIb 30Cepe/keHa Ha OOMeXeHHI Oe3meku. Y  CcTablIbHHX
KOHCTUTYIIIHHUX CYCHIIBCTBAX 3aXOAM OE3MEKH BKHBAIOTHCS MAPIAMEHTOM, YPSIOM
1 IPaBOOXOPOHHUMH OpTaHaMHM. SIKIo 3axoau Oe3NeKkH MOpYyImyITh KOHCTHTYIIIHHI
MPUHIUIIK, 0co0a MOXE INIyKaTH IIPaBOBOTO 3aXUCTy, a KOHCTUTYIINHI Cyau
o0MeKaTh MOXIJIMBOCTI BUIIUX OPraHiB JEP:KaBHOI BJIaJId Y KOHCTUTYLIAHUX PAMKaXx.

Koncturymivinuii Cyny VYkpainn y PimieHHl y cnpaBl 3a KOHCTUTYILIHHHUM
nogaHHsaM 49 HapogHUX JAemyTaTiB YKpaiHd moao BignmoBigHocTi KoHcTuTymii
VYkpainn (koHCTUTYUIMHOCT1) 3akoHy YKpainu «IIpo BHeCEHHS 3MiHM 110 cTatTTi 12
3akony VYkpainu ,,IIpo cBOOOMY COBICTI Ta peIiriiHI opraHizaii* 1010 Ha3BH
peniriiHux opradizaiiii (00’€HaHb), SIKI BXOJATh N0 CTPYKTYypH (€ YacCTHUHOIO)
peniriiHoi  opraHizamii (00’eAHAHHA), KepiBHUU 1EHTp (YNpaBiIiHHA) SKOi
3HAXOAMUTHCS 3a MeXaMu YKpaiHW B JepiKaBi, sKka 3aKOHOM BH3HAHA TaKO0, IO
3MIACHUIA BIWCHKOBY arpeciro mpotu YKpaiHu Ta/ab0 THUMYacoBO OKYITyBasa
YacTUHY TepuTopii YKpaiHu» (CIipaBa I10JI0 MTOBHOI HA3BU PENITIMHUX OpraHizallii)
No 4-p/2022 Binx 27 rpyaus 2022 p. [10] niifmioB BUCHOBKY, III0 Ha IIPaBO PeIiriiHOI
opranizarii (00’€lHaHHSI) MaTH BJIACHY Ha3BY, SIKE € CKJIAJIHUKOM MpaBa Ha CBOOOTY
CBITOTJIAy 1 BIPOCHOBIAaHHS (penirii) B TOEIHAHHI 3 TIPaBOM Ha CBOOOdY
0o0’eHaHHS B T'POMAJICBKI Oprasizanli, MOUIUPIOIOTHCS OOMEXEHHS, YCTaHOBJIEHI
HalllOHAJTPHUMHU Ta MDKHAPOJAHMMH HOpPMaMd BIJMNOBITHO JO MPaBOMIPHOI
(yleriTuMHO1) MeTH. BHyTpIlIHINA acmekT mnpaBa Ha CBOOOAY CBITOIIALY 1
BipocnoBigaHHs (penirii) (forum internum) € aOCOMIOTHUM MPaBOM, IO KOAHUM
YUHOM He miaiiarae oOmexeHHI0. BoaHouac nepkaBa Mae mpaBO OOMEXHUTH

30BHIIIHIA aCHEKT MpaBa Ha CBOOOJY CBITOTJISAY 1 BipocnoBifgaHHs (penirii) (forum
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externum). KpiMm TOrO, Jep’kaBa Mae IMpaBO 3aCTOCYBATH 3aXOJH, 110 OOMEXYIOTh
MpaBO Ha CBOOOJY CBITOIVISIAY 1 BIPOCHOBIIAHHS (penirii), 30KpemMa, 3 MIpKyBaHb
IrpOMaJICEKOro TopsAnKy ( yactuna apyra ctarti 35 Koncrutyiii Ykpainu), npaBo Ha
cBOOOTY 00’ €HAHHS B TPOMAJCHKI OpraHizaiii 3 MipKyBaHb, 30KpeMa, HaIllOHAIBHOI
oe3mneku (yactuHa nepia crarti 36 Koncruryii Ykpainn). Ananiz Koncruryiiiaum
Cynom VYkpainu npunuciB 3akoHy Ykpainu «[Ipo cBoOomy cOBICTI Ta peniriiHi
opranizarii» Ne 2662-VIII nae miactaBu Ajis1 BACHOBKY, 1110 3alIPOBAJKEHI 3MIHU HE
CTOCYIOThCSI BHYTPIIIHHOTO aCMEKTY MpaBa Ha CBOOOY CBITOTJISY 1 BIpPOCIIOBIIaHHS
(pemnirii). OOMeXeHHS BOTO MpaBa B YACTHHI YTOUYHEHHS Ha3BU MEBHUX PENITIHHUX
oprasizaliii (00’€/JHaHb) CTOCYIOThCSI BUKJIFOYHO MOTO 30BHILIHBOIO aCTEKTY (forum
externum,).

BTpyuanHst y npaBo Ha cBOOOAY CBITOTJISIY 1 BIpOCIIOBIIaHHS (penirii) B acCleKTi
Moro peanmizamii 3a3Buyail Mae ¢opmy 3000B’s3aHb, IO iX Jep’KaBa MOKJIAJae Ha
KOHKPETHOTO Cy0’€KTa, K1 CIPsIMOBaH1 Ha JIOCATHEHHS METH, BU3HAYEHOI y 3aKOHI.

Opucaukuiss Koncturyuiitnoro cyay Himeuuumnu [6] nae 1ikaBi OpUKIagd
BHYTPIIIHHOI KOHCTUTYIIHHOI OOPOTHOU, 3riHO 3 SIKOIO aHTUTEPOPUCTHUYHI 3aXOIU
MOBMHHI BIJIOBIJATH KOHCTUTYLIMHUM BUMOraMm. PIIIEHHS NpO MNEPEBIPKY JaHUX
«CIUIIYUX MYCYJIbMaH», €JICKTPOHHE TMPOCITYXOBYBaHHS, €BPOMECUCHKUN OpAep Ha
apemt 1 30UTTA JITakiB MOKa3ylTb, 10 KOHCTUTYIIMHI OOMEXKEHHS OOMEXYIOTh
MO>KJIUBOCTI YpSAly PEali30ByBaTH AaHTUTEPOPHUCTUYHI 3ax0/1d. KOHCTUTYLIHMI cya
HiMeuynHu KOHTpOJIIOE YpSIOBI aHTUTEPOPUCTHUYHI 3aXOAM B 1X KOHCTUTYIIHHUX
MeXKax.

Xoda pO3MMPEHHS MOXJIMBOCTEH EIEKTPOHHOTO TMPOCIYXOBYBaHHA OyIio
BCTaHOBJIEHO i€ B 1998 poii B pamkax 3miH 10 KoHCTUTy1Ii1, MPOCTyXOBYBaHHS €
BOKJIMBAM  aHTHTCPOPUCTHYHHAM  3aXOJOM. [WM  HE  MEHIIe, PpIlICHHS
Koncturymiinoro cyny Himeuuunnu Oyino NpUMHATO 1€ B MOJITUYHI YacH IIOJIO
6opotrdu 3 Tepopusmom (3 Gepesns 2004 p.). Cyn BuzHaB 3MiHHM 10 KpuMmiHaabHO-
MpoIecyalbHOT0 KoJekcy HiMeduynHW HEKOHCTHTYIIHHUMH dYepe3 TMOPYIICHHS

OCHOBHUX TIpaB [3].
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Koncturymiinuii cyn HiMeuunnu Bu3HaB 3akoH HimewunHH mpo €BpoOmNEHChKHIA
opIep Ha apemr, kUi BuU3HAB PamkoBe pimeHHsi €Bponeilicbkoro Coro3y mpo
€Bporneiicbkuil opaep Ha apemiT y HiMeuunHi, HeKOHCTUTYHIHHUM. 18 numas 2005
poky Konctutymiiinuii cyn HimeudmHu mnoctaHoBuB, 10 3akoH HimeyuwHu mpo
€BPOINEUCHKUN oOpAep Ha apemrt [5] € HEKOHCTUTYIIMHUM uYepe3 MOpYIICHHS
OCHOBOITOJIOKHUX TIpaB 1 CBOOO JIFOJIMHU CTOCOBHO MPOIIECYabHUX IPaB JIIOJAUHU
Ta IpaBa rpoMajsHUHA HE OyTH BUJAHUM IHIIIN Aepkasi [9].

[le oane pimenus Koncrturymiinoro cyay Himeuuumnu crocyBanocsi 30UTTS
JTaKiB y pas3l TepakTy. HiMeuurHa BCTaHOBWJIA TaKy MOKJIMBICTH B 3aKOHI IpO
apiamiiHy Oe3meky 2004 poky. Pimenns KonctutymiiHoro cymy Himedunan
BU3HAJIO II€ MOJO0KEHHS HEKOHCTUTYI[IHHUM Yepe3 OCHOBOIIOJIOKHE MIPABO HA JKUTTS
Ta NPUHIUIT HEAOTOPKAHHOCTI JIFOJICHKOT T1IHOCTI 100 MOKJIMBOI CMEPTI HEBUHHHX
monei [4].

3miHa Oe3neKkH BIUIMBA€ Ha KOHCTUTYIIMHUN Ju3aiiH 1 Oe3leKa CTa€ 4aCTUHOIO
TaKoro KOHCTUTYLIMHOro nu3aiiHy. besneka 3MIHIOETBCS B KOHCTUTYLIMHOMY
KOHTEKCTI. Y TOHM yac sIK TpajulliiHe pOo3yMIHHS O€3IMEKH TapaHTyBajoCs JIHIIE SK
MIHIMaJIbHa BUMOT'a KOHCTUTYLIIITHOTO IIpaBa, a KOHCTUTYIIISl Ma€ OOMEKEHY Oe3IeKy,
Hapa3l KOHCTUTYLIHHUHN cTaTyc 0€3MeKH 3MIHIOEThCA B O1K Opl€HTalli KOHCTUTYIIIT 3
0€3MEeKO00 SIK OCHOBHOIO 1i METOIO.

[Ipuknagom Toro, mo Oe3neka cTa€ KOHCTUTYUIMHUM MPUHLHUIIOM € JIOTOBIp PO
€pponeiicbknii Coro3. PozyminHsS nepBuHHOrO mpaBa €Bpomnelicbkoro Coro3y sk
KOHCTUTYIIIHHOTO TpaBa [§] Takoxk J03BOJISIE aHAMI3yBaTH KOHCTUTYIIMHI 3MIHU Ha
eBponeicrkoMy piBHI. €Bponeiickkuit Coro3 BU3HAE MPOCTip cBOOOAM, OE3MEKH Ta
CIIPaBEIJIMBOCTI T'OJIOBHOKO METOI0 KOHCTHUTYMIi [2]. BiamopigHo, Ge3meky MoHa
BU3HAYUTU SIK PIBHOMPABHUNA MPUHIMN TOpsiA 3 TMPUHLOMIAMUA CBOOOAM Ta
CIPaBEUIUBOCTI. Y IbOMY BHUNAAKy Oe3neka He OOMEXYEThCS KOHCTUTYIIWHUMU
NPUHIIMIIAMHY, ajie Ma€ OyTH OJHAKOBO 30alaHCOBaHAa 3 LHMMHU MPHHIMUIAMUA. Y
€ppomneiickckomy Coro3i 0aratro cy4acHHUX 3aKOHOJABYMX aKTiB JEMOHCTPYIOTH
3MIIHEHHS OC€3MEeKU, TOl SK MOTJIUOICHHS 1HIIMX KOHCTUTYIIIMHUX MPUHIMIIB J10C1

HE pealli30BaHo.
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Y wMexax 3MIH BiJI KOHCTHTYILIHHO OOMEXKEHOi O€3lMeKd A0 KOHCTHTYILIHHO
OpUMHATOT Ta mependadyBaHOi Oe3MeKku, came KOHCTUTYIIMHI Cyau BiIIrparoTh
BUPIIIAIBHY POJIb Y CTPUMYBaHHI TaKUX MPOIIECIB PO3BUTKY.

[Mpuxman momo €Bponeiickkoro Coro3y CBIAYNATH, IO KOHCTHUTYINT Oible HeE
oOMexy1oTh Oe3mneky. besneka cripuiiMaeThes sIK KOHCTUTYLIMHUI TPUHITUI MOPSiA 3
THITUMU TIPUHITUIIAMY, TAKUMU SIK JIEMOKpATIs Ta MpaBa JIOAUHU.

Ha nymky Kenra Pomia, «CTBOpeHHS KOHCTUTYLIi O€3NEKH € MUTaHHAM
BOMOBHUYOI JeMokpaTii» [7]. SIKII0O KOHCTUTYIIHA CHCTEéMa BCTAHOBIIIOE
KOHCTUTYIIif0 Oe3meKkn (MpUHAWMHI 3a 3r0JI0I0 OlIBIIOCTI JFOACH) KOHCTHTYIIIHHI
CyIu TOBHMHHI 3amo0iraTd [HUM TOMAISM, WI00 TapaHTyBaTH JEMOKPATHUYHY
KOHCTUTYIIHHY KOHUEMi0. OCKUIBKM JEeMOKpaTisi O3Hayae€ He JIMIIe Te, IO
OUTBIIICTh IPUKMaE PIlIEHHS, a i Te, 0 MEHIIICTh Ma€ MOXJIMBICTh OpaTH y4acTh y
myOJIIYHUX MOJTITUYHHUX Aebarax 1y BUOOpax, TOMYy KOHCTUTYIIiS O€3MEKU 3arpoKye
J€MOKpATIii.

AKTyalbHICTh O€3MEeKM B KOHCTUTYIIMHOMY TIpaBi 3MIHIOE€TbCA. SIK mMOKaszye
Koncturymivinui  cyn  Himeuumnu, Oe3neka moBHHHa OyTH  oOMexkeHa
KOHCTUTYIIHHUM 3akoHOM. Ha Hamry nymKy, icHye HeOesneka 3ampoBaKCHHS
«KOHCTUTYIII O€3MeKw», sika BCTAHOBIIOE OE3MEKy SIK MPOBITHUN KOHCTUTYLIMHUNA
MIPUHIINI, OCKUTBKM KOHCTUTYIIIMHI 1/1e1 IeMOKpaTii, IIpaB JIFOJUHA Ta BEPXOBEHCTBA
mpaBa OyayTh I 3arpo3or0. TakuM YWHOM, BCTAHOBJICHHS OC3MEKH 5K
KOHCTUTYIIHHOTO TIPUHLMITY Ma€ BIAMOBIAATH KOHCTUTYIIMHUM MIHIMyMaMm
IIPO30POCTi, MPOIOPIIIHHOCTI, BIAMOBIAILHOCTI Ta €(EKTUBHOTO ITPABOBOT'0 3aXHUCTY.
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SAKPIIIVIEHHS ITPABA HA IIEPEPUBAHHSA BATTTHOCTI Y TEKCTI
KOHCTUTYUII: «<PRO» TA «CONTRA»

Axyoenxo /1.J1.
acnipanmia kagheopu Koncmumyyitinoeco npasa Ykpainu

Hayionanvnozco opuouunoco ynieepcumemy imeni Apocrasa Myopoeo

[IutanHs mpaBa Ha abOPT OYJIO 1 3aJIUIIAETHCS JUCKYCIHHOIO TEMOIO, 1 MOTJISAN
BUCHHUX Ha II0 MPOOJIEMY YacTO 3aJeKaTh BiJ] KyJbTYPHUX, MOJITHYHUX T4 €TUYHUX
dakropi. Halimommupenima Touka 30py Mmojisrae B ToMy, o abopt, 0coOIMBO Ha
paHHIX CTaigX BariTHOCTI, € BHUKJIIOYHUM MHUTAaHHSIM PENPOAYKTHUBHUX IpaB 1
TIJIECHOI aBTOHOMIi, 1 IIO0 XIHKK MaroTh NPaBO NPUUMATH BJacHE PIMICHHS II0J0
CBOT'O PEMPOAYKTUBHOIO 3/I0POB’s Ta OJIaronoiryqus.

Tak, mpodecop diumocodii Ta aupektop LleHTpY IIOACHKUX IIHHOCTEH
[IpincToHCHKOTO YHIBepcuTeTy Bunbsim X. Disiep, BUCIOBIIOIOYUCH HA 1[I0 TEMATHKY,
3a3Hayae, Mo ‘“3a JESKUX OOCTaBUH MOpPAJbHUN OOOB’SA30K 3aXMUIaTH 3/I0pOB’S Ta
Omarormorydysi BariTHOi JKIHKH MOXE TepeBaKaTH HaJ MOpPaTbHUM O00O0B’SI3KOM
3aXUIIATH JKUTTS IUIOAY, SIKHM 1€ HEe KUTTE3AATHUI . Y HayKOBIM Ta Ol0€THYHIM
CHUIBHOTI TaKOX IMaHye TyMKa Tpo Te, IO 3a00poHa abOpTIB MOXKE MOCUIMTH
ICHYIOUY pacoBy Ta €THIYHY HEPIBHICTh y 30poB’i. Ha miaTBepkeHHs 3a3HaYEHOr0,
aupektop HatioHanbHOro 1HCTUTYTY 3710poB'sa @pencic KomuiiH3 roBOpuTh HACTYIHE:
“HOUTaHHS MOpall CTOCYETbCS MpPaB >KIHOK, 1 SKIIO MUTaHHS MOJIATAaE B TOMY, YU
MOBMHHA JKIHKA MaTH MPaBO caMa BWU3HA4YaTH, 1[0 BOHA XOY€ POOUTH IIOAO CBOET
BariTHOCTI, TO Ha MO0 JYMKY, BOHa Ma€ II€ PaBo’.

[IpoTunexxHa >X TOYKa 30py MOJSITae B TOMY, IO IUIA — 1€ YHIKaJbHE
JIOACHKE XKUTTS, SKE 3acIyroBy€ Ha 3aXMCT 3 MOMEHTY 3a4arTs, 1 10 abopT €
MOPaJbHO-ETHYHOIO MPOOIEMOI0, IKa BUMAara€e peTesIbHOTO PO3TISAY MpaB SK JKIHKH,
TaK 1 IOy .

KoHBeH111s1 TPO 3aXUCT MpaB JIOJUHU 1 OCHOBOMOJIOXKHUX CBOOOJ HE MICTUTD Y

CBOEMY TEKCTI peFJIaMeHTaHi'I. aHl MUTaHHSA MOMCHTY BHHUKHCHHS ITpaBa Ha JXHUTTH,
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aHl MUTAaHHS MOMEHTY MOYaTKy MPaBOBOi OXOPOHM KUTTA. Taku ynHOM, KoHBeHIIis
HaJa€ KOXKHIM Jep>kaBl aBTOHOMIEIO Y BHUPIIIEHHI OO MUTaHHA. Ta 3BEpTAIOUKCh
no npaktuku €CILJI, BOauaemo, 1110 moYaTkoM KUTTS Ha AyMKY Cyny il BBaXXaTu
caMe MOMEHT (h13UYHOTO HAPOKCHHS JIFOJIMHHU, a HE i1 3a4aTTH.

[Ipote, B HU3Il €BPONEUCHKUX JEp>KaB a0OpPTH MarOTh OOMEXEHHS Ha
3aKOHOJIaBUOMY piBHI - y Ilombli mnepepuBaHHS BariTHOCTI Maike MMOBHICTIO
3aboponeHo. Tak, 3 waciB 1993 poky y [lonbii 3a00poHEHO TIEpeprUBaHHS BariTHOCTI
3a BJIaCHUM OakaHHsM K1HKU. Cepej; BUHATKIB, KOJIM J03BLI Ha abOpT mnepeadadyeHo
3aKOHOM, OyJau TEHETWYHl Baau IUIOAY, BariTHICTh, 10 CTajda HaCIiAKOM
3TBAJITYBaHHs a00 CEKCyaIbHOTO 3B’SI3KY, III0 Ma€ XapakTep 1HIECTY, 3arpo3a >KUTTIO
ta 3n0poB’t0 matepi. [Ipore y 2020 pomi Koucrutymiitnuit tpubOynan Ilombimi
YXBAJIHMB PIMIEHHS TPO T€, IO MEePEPUBAHHS BariTHOCTI 3 MPUYHH TCHETUYHHUX Ba
IJI0/Ty HE BiAmoBizae HopMaMm KOHCTUTYINT TIPO OXOPOHY KUTTA, IPYHTYIOUUCH Ha
te3l npo te, mo «Kouctutymis [lompii 3axuiniae mpaBa JIOAMHU HE 3 MOMEHTY
HApODKEHHA, a 3 MOMEHTY 3adarTs». [logibHe Mano cBOIM HACHiJKOM CKacCyBaHHS
BI/INOBIJIHO ICHYIOHYOi HOpPMHM 1 Ie¢ OUIbIl BHUYEPHHUN Mepesik BUHSATKIB,
J03BOJISIIOYMX JKIHKAM X04 3a SKMXOCh YMOB peajli3yBaTH CBO€ PEIPOAYKTHBHE MTPaBo.
Lle perpecuBHe pimieHHs: KOHCTUTYLIHOrO TpUOyHAIly CTaJIO CBIAYEHHSM TOTrO, IO
“He JiKap, a MPOKYpOP CbOr0JiHI Bese BariTHICTh y [onbmi™[1].

PazoMm 13 TuM, MaeMo 1 MPOrpecCUBHUM MOpUKIa] cepeld naepxkaB - uieHiB €C.
30kpemMa, 1iKaBO po3rIssHyTH nuisix @paniii, BIaga sKOI I[OTO POKY 3a3HAYMIIA
CEHCAIlIMHUNA HaMip 3aKpIlUTA HOPMY IIOJO TpaBa Ha abopT B KOHCTHUTYIIi. Tak,
mpaBo Ha aboOpT CTaHEe TMEpIIUM PENPOAYKTHBHAM IPAaBOM  3aKPITUICHUM
0e3rocepeIHbO B TEKCTI OCHOBHOTO 3akoHy DpaHirii. MoBa ijie mpo HacTyIHI CJIOBa,
AKI MOXYTb OYyTH HOOAaHi 10 TeKcTy KoHcTuTyuli ®DpaHmii micias Toro, gk ix
3aTBepATh ceHaTopu: «JKoaHa >kiHKa He Moke OyTu TMo30aBjieHa MpaBa Ha
nepepuBaHHs BariTHocT [2]. [loTouHe (paHIy3bKe 3aKOHOIABCTBO BXKE T'ApaHTYE
npaBo Ha abopt, ame (akT qomaBaHHA IHOTO MpaBa A0 TEKCTYy KOHCTUTYIIIT
YCKJIAAHUTH Oyb-sKY IPOLIEyPy CKaCyBaHHs IIbOTO MpaBa JjIsl HACTYITHUX MOKOJIiHb

Binagu. CTaHOM Ha 3apa3 mpaBo Ha abopT y DpaHinii 3aXUIICHO «3aKOHOM Byaiby,
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akuil OyB npuiiHATANA B 1975 poili 1 Ha3BaHUI HA YECTh MIHICTpAa OXOPOHH 3/10POB'S
toro yacy Cimonu Beii.

[Ipe3tomyroun moAalibilie CXBaJIGHH 1€ 1HII[IATUBU Ta 3aKPIIUICHHS MpaBa Ha
aboOpT Ha piBHI TEKCTy KOHCTUTYIilI @paHIlii, MH MOXEMO BIJ3HAYUTH IIC
HAJ[3BUYAIHO TTPOTPECUBHUM PIIICHHSIM, 1[0 MAaTHUME BaroMi HaCIiJKWA HE JIMIIE JJIs
camoi @paHiiii, a i A5 HIIUX Jep’KaB CBITY. 30KpemMa, MU MOKEMO TOBOPUTH PO
CBOEPIJIHY 3arajibHy IMPEBEHINI0, MPO TPEICACHT, SKUA CTaHE MPUKIAIOM IS
MOIAJILIIIOTO BHECEHHS IpaBa Ha adopT J0 TEKCTIB KOHCTUTYILIM 1HIIUX JIepKaB, 110
Oyne uu He HaWKpaluM PO3BUTKOM CTpaTerii (PaKTHIHOTO 3aXUCTy PENpPOTyKTUBHUX
IpaB JTIOUHHU.

3aKkpiuieHHs] PENPOIYKTUBHUX TMpaB JIIOJUMHU, 30KpeMa TaKuX SIK MPaBO Ha
abopT, y TekcTi OCHOBHOTO 3aKOHY € HAaWBHINOIO TAPAHTIEI0 HEMTOXUTHOCTI ITUX TIPaB.
Came Take 3aKpiIUICHHS € peaJbHUM 3aXHMCTOM IpaBa BiJl MOXKJIUBOI (i IMOBIPHOT)
y3ypmnariii mpapa 3 00Ky Jep>kaBH, B 0c00i 11 BIaJHUX OpraHiB Ta iX MOCaJI0BUX OCIO.

Takum YMHOM, 3aKpPIMVIEHHS TOTO YU IHIIOTO PENPOAYKTUBHOIO IpaBa Ha PiBHI
TEKCTY KOHCTUTYIIIi BUCTYIIaTUME HAWBUIIUM 3aXUCTOM MEX BTPYYaHHS JCp>KaBU Y
peanizaiio IbOTO IpaBa Ta HAAUIATAME II€ TpaBO IMIJBUIICHOK CTAaOUIBHICTIO.
SckpaBuUM MPUKIAIOM TOTO, HACKUIbKM HE3aXHUILIEHUM € TpaBa, 3aKpiIlIeHI JIUIIE Y
MOTOYHOMY 3aKOHOJIABCTBI, a He y TeKcTi KoHcturyiii - € pimenHs BepxoBHoro cyny
CIIA Bix uepBHs 2022 poKy, sK€ J03BOJIWIO IITaTaM MPUKUMATH PIIIEHHS OO
BBEJICHHS [IOJIATKOBUX 3a00pOH Ha TMpOBENEHHS abopTiB, ceO0TO (PaKTUUHO
BepxoBuuit Cyn CHIA ckacyBaB KOHCTUTYIIIHE IIpaBo Ha abOpPT, SIKE MOMEPETHBO
BU3HAB. Y 3HakoBId cnpasl Poy mnporu Beitma 1973 poky BepxoBHuil cya
MMOCTAaHOBUB CIMOMa TrOJIOCAMU TPOTH JABOX, IO MPaBO KIHKM Ha TEPEPUBAHHS
BariTHOCTI 3axuieHe KoHctutymiero CIIA. Takum 4YMHOM, OKpeciieHE pillleHHS
HAJ]aJI0 aMEPUKAHCHKUM KIHKaM aOCOJIIOTHE MpaBO Ha abOpT y mepin TPU MICAI
(Tpumectp) BariTHOCTI. [IpoTsiroM 2-ro TpumecTpy adOpT AO3BOJISIETHCS 3@ MEBHOIO
peryntoBaHHs 3 OOKy Jep>KaBH Ta 3 JOTPUMAHHSM yMOB 3a0€3MeUYeHHs Oe3MeKH s
3JI0pPOB’S KIHKH; MPOTIroM 3-r0 TpUMECTpy abOpT JO3BOJICHUN JUIIE Yy BUMAJAKY,

KOJIM BariTHICTh HECE MPSAMY 3arpo3y JKUTTIO UM 3J0pPOB’I0 KIHKH. Take pillleHHS
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rpyHTyBasiocst Ha YotupHaausaToi nonpasku 10 Koncrutynii CILIA, sixka 3a0oponse
YXBaJICHHS OyIb-IKMM IITAaTOM JUCKPUMIHALIMHUX 3aKOHIB, SIKI TUM YH 1HIIUM
YUHOM OOMEXYIOTh Tl UM 1HIII TIpaBa rpomasH [3].

I3 anmamizy moTouyHOi cHUTyalii B KpaiHax, jJe icHye 3abopoHa Ha aboptwu,
MOKEMO 3a3Ha4yuTH, W10 NOJI0HE dYepe3MipHE BTpPYYaHHs JepkaBu y cdepy
PENpOAYKTUBHUX IIpaB, SIKE 3HAXOAWUTH CBIM MPOSB y BUIUIAMI 3a00pOHM IpaBa Ha
abopT MaTHUMe CBOIM MPSIMHUM JIOTIYHMM HACIIJKOM TaK 3BaHUU aOOpTHUN TypU3M.
XKinky, 10 MEWIKalTh y IITaTaX, B SIKUX ICHY€ 3aKOHOJaB4a 3a00pOHa Ha abopTH,
OyayTh BUMYIIIEHI XaTH 10 IHIIWX MTaTiB, a00 HABITh 1HITUX JACP)KaB, 1€ BOHU TaKH
3MOKYTh PO3PaxOBYBAaTH Ha OTPUMAHHS NOTPIOHOT IM MEAMYHOI TOCITYTH.
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The provision of part one of Article 59 of the Constitution of Ukraine «everyone
has the right to legal assistance» should be understood as a state-guaranteed
opportunity for any person, regardless of the nature of his/her legal relations with
state bodies, local self-government bodies, associations of citizens, legal entities and
individuals, to receive assistance on legal issues freely, without unlawful restrictions,
to the extent and in the forms he/she needs [1].

The provision of part two of Article 59 of the Constitution of Ukraine «the
Advocacy acts in Ukraine to provide legal assistance in resolving cases in courts and
other state bodies» in the context of a constitutional appeal should be understood in
the way that a person, during interrogation as a witness in the bodies of inquiry, pre-
trial investigation or giving explanations in legal relations with these and other state
bodies, has the right to legal (legal) assistance from a person chosen by him/her in the
status of an advocate, which does not exclude the possibility of receiving such
assistance from another person, if the laws of Ukraine provide for such assistance [1].

The mechanisms for the implementation of this constitutional provision are
established by the Law of Ukraine «On the Bar and Practice of Law» (Pro advokaturu
ta advokatsku diialnist — transliterated from English), other legislative acts of Ukraine,
and the charters of the bar associations [7]. The Advocacy of Ukraine is a voluntary
professional public association designed to promote the protection of rights and
freedoms and to represent the legitimate interests of citizens of Ukraine, foreign

citizens and stateless persons, as well as to provide them with other legal aid.
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The mechanism of implementation of the constitutional provisions on the
activities of the Bar functions through the content, types, principles of the Practice of
Law, rights, duties and responsibilities of advocates. The Constitution directly
stipulates that the Advocacy shall perform two functions in courts and other state
bodies - providing defence against accusation and rendering legal aid.

An advocate may be a natural person who has a complete higher legal education
(obtained in Ukraine, as well as a complete higher legal education obtained in foreign
countries and recognised in Ukraine in accordance with the procedure established by
law), is proficient in the state language has at least two years of work experience in
the field of law (work experience in the speciality after obtaining a full higher legal
education), has passed the qualification examination, completed the internship
(except as provided by this Law), has taken the oath of the Ukrainian advocate and
has obtained a certificate of the right to practice law.

The advocate of a foreign state may practice law on the territory of Ukraine in
compliance with the procedures established by the Law. Thus, an advocate of a
foreign state who intends to practice law in Ukraine shall apply to the qualification
and disciplinary commission of the advocacy at the place of his or her residence or
stay in Ukraine with an application for his or her inclusion in the Unified Register of
Advocates of Ukraine. The application shall be accompanied by documents
confirming the right of such advocate to practice law in the relevant foreign state. The
list of such documents shall be approved by the Bar Council of Ukraine.

The work in the positions of the persons referred to in paragraph 1 of part one of
Article 3 of the Law of Ukraine «On Prevention of Corruption» (Pro zapobihannia
koruptsii — transliterated from English) shall be incompatible with the advocate's
activity [6].

The requirements for incompatibility with the advocate's practice shall not apply
to the members of the Verkhovna Rada of the Autonomous Republic of Crimea,
members of local councils (except for those who exercise their powers in the relevant
council on a permanent basis), members of the High Council of Justice (except for

those who work in the High Council of Justice on a permanent basis). In case of
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occurrence of the circumstances of incompatibility established by part one of this
Article, the advocate shall, within three days from the date of occurrence of such
circumstances, submit to the bar council of the region at the address of his or her
workplace an application for suspension of the Practice of Law. The advocate shall
have the right to practice law individually, to establish a law firm (solely) or a law
office (several advocates).

However, the provision on the functioning of the Bar in Ukraine as a body for the
provision of legal aid does not exclude the possibility of receiving such assistance
from a person who does not have special professional training or legal education. At
the same time, there should be no restrictions on the person chosen as an advocate
established by law.

It should be noted that in the context of Article 59 of the Constitution of Ukraine,
the concept of «legal aid» is multidimensional and includes consultations,
explanations, drafting of claims and appeals, certificates, statements, complaints,
representation, in particular in courts and other state bodies, defence against
accusations, etc. The choice of the form and subject of such assistance depends on the
will of the person wishing to receive it. At the same time, in cases stipulated by law,
in particular to protect the rights and freedoms of children, minor parents and to
defend themselves against charges, the relevant state bodies, their officials and
officers in the exercise of their powers are obliged to ensure that the said persons are
provided with the necessary legal aid.

Thus, the state is obliged to guarantee everyone the right to legal aid in the context
of Article 59 of the Constitution of Ukraine. Such an obligation necessitates the
determination in the laws of Ukraine and other legal acts of the procedure, conditions
and methods of providing such assistance. However, not all sectoral laws of Ukraine,
in particular procedural codes, contain provisions aimed at exercising this right,
which may lead to a restriction or narrowing of the content and scope of everyone's
right to legal aid. In the context of the Decision of the Constitutional Court of
Ukraine No. 23-rp/2009 dated 30.09.2009, the words «which does not exclude the

possibility of receiving such assistance from another person, unless the laws of
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Ukraine set restrictions in this regard» mean that a person cannot provide legal
assistance if it is established by law [2].

In addition, guaranteeing the right to legal aid to everyone is not only a
constitutional and legal obligation of the state, but also compliance with Ukraine's
international legal obligations under the provisions of the Universal Declaration of
Human Rights of 1948 [5], the Convention for the Protection of Human Rights and
Fundamental Freedoms of 1950 [3], the International Covenant on Civil and Political
Rights of 1966 [4], etc.

An obstacle to the exercise of the right to legal aid is the low income of citizens
and, as a result, the inaccessibility of qualified legal aid. Current legislation does not
provide for cases of free legal aid in civil and administrative cases.
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JOCTYII 10 AIMIHICTPATUBHOI'O ITPABOCY A B YMOBAX
BOE€EHHOI'O CTAHY
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J[Hinponempoecvko2o depicasrHozo yHigepcumemy HYMpPIUHIX CNPaAe
HaykoBuii kepiBHHK: BUKJIa1a4uKa Kadeapu aaMiHICTPaTUBHOTO MpaBa,
MpoILIeCy Ta aJAMIHICTPATUBHOI IISITBHOCTI, CTYJIEHTKA MaricTpaTypu
opuaIuYHOro (pakynprery JJHIMPONeTpOBCHKOTO JEPKaBHOTO YHIBEPCUTETY

BHYTpIllIHIX cripaB - MakcumoBa ML.K.

Tema MO€i TOMOBIAI CHOTOJIHI CTOCY€ETHCS AKTYaJIbHOI'O MUTAaHHSA — JIOCTYILY O
a/IMIHICTPATUBHOTO MPABOCYAsl B YMOBaX BOEHHOTO CTaHy B YKpaiHi. Boennuii cran
€ HaJ[3BUYalHUM CTaHOM, KOJIM KpaiHa 3HaXOAUTHCS y CTaHi BiifHH a00 3arpo3u BifHH.
Y Takux yMOBax, MpPaBO3aCTOCOBHI OpPraHM Ta CYId OTPUMYIOTh JOJATKOBI
MOBHOBAYKEHHS, aj€ II€ MOXKE IMPHU3BECTU 1O OOMEXKEHb Yy IMpaBax I'pOMajsH Ta

HE3JIEKHOCTI Cyy, IO MiAIPBY€ TPUHIIUIIN CIPABEAIMBOCTI Ta IPABOBOI JIEP>KABH.
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[lo-nepiie, yMOBM BOEHHOTO CTaHy B YKpaiHi JIO3BOJIAIOTH BXKHUBATH
HAJ3BUYAMHUX 3aXOJiB 3 JIKBiAaImii 3arpo3u HaIlOHAJIBHIA Oe3merli, BKIFOYAIUH
oOMekeHHs mpaB Ta cBoOoja rpomaasH. Hampuxmnan, ypsia mae mpaBo 3a00pOHSTH
MacoBl 310paHHs, 0OMEXyBaTH CBOOOJy CJOBa Ta IHIIMX MpPaB, Kl € CKJIAJ0BOIO
JE€MOKPAaTUYHOIO CycnibCTBa. Lle 0OMexeHHs mpaB CTOCYETHCS TaKOXK JOCTYIY JO
aAMIHICTpAaTUBHOTO  TpaBoCcyIis.  ['pomaassHu  MaloTh  3BepTaTUCS 1O
aAMIHICTPaTUBHUX CY[IB JIJIsl 3aXMCTy CBOIX MpaB Ta iHTepeciB. OIHAK, B yMOBax
BOEHHOI'O CTaHy, JAOCTYI 10 CYAIB MOXX€ OyTH OOMEXEHHUH 3 METOI 3a0e3MeUYEeHHsI
Oesrmekn Ta ycyHeHHs 3arpo3u. BPII BBakae BuNpaBIaHMMH BOEHHUM YH
HaJ3BUYAHUM YacoM 3aKpHUTTs 1H(}opmamii mpo JaTy, 4ac 1 Micle MIArOTOBYOro
3acilaHHs Ha 1HQOpPMaLIfHOMY MOpTali CYJ0BOi By Ta y €IMHOMY JE€pKABHOMY
pEECTp1 CyIOBHX pilieHb. BogHouac BBaxkae, IO yCl YYACHUKH CYJOBOrO MPOLECY
MalTh OTPUMYBATH MOBHHMM TEKCT MPOLECYalbHOIO pIIIEHHS CyAYy CHOcoO0M,
BU3HAYCHUM 3aKOHOM.

CrocoBHO HOBOi HOpMH 3akOHOIpPOeKTy «IIpo BHecenHs 3MiH 10 Konekcy
aJMIHICTPAaTUBHOTO CYyJOYMHCTBAa YKpainu, L{MBIIbHOrO MpoliecyaabHOTO KOJEKCY
VYkpainu, ['ocrnogapchKoro MpOILECYaIbHOTO —KOAEKCY YKpaiHM Ta  IHIIUX
3aKOHOJABYMX AaKTIB IIOAO 3IMCHEHHS CYJOYMHCTBA IiJi 4Yac Jiii BOEHHOTO YU
HAJ[3BUYAIHOTO CTaHy Ta BPETYJIOBaHHS CIOPIB 3a yuacTi cyaai» (Ne 8358)., sikoro
nepeadadeHo, MO0 MMiJa dYac Jdii BOEHHOTO YHM HAA3BUYAHHOTO CTaHy, y pasi
HEMOXKJIUBOCTI 3I1MCHEHHS MOBHOTO (PIKCYBaHHSI CYJIOBOTO 3aCiIaHHS TEXHIYHUMHU
3aco0amu, X1 CyJJOBOTO 3aciiaHHs (IKCY€EThCS Y MPOTOKOJII CYI0BOTO 3acilaHHs a00
IHIIMMH TEXHIYHUMU 3ac00aMH, SIKi Tat0Th 3MOTY (DIKCYBaTH 3BYK UM BiJ€O mepediry
cynoBoro 3acimanas BPII 3a3nauae take. [1]

[To-gpyre, HE3aJIEKHICTh CYAIB € OJHUM 3 OCHOBHHMX IMPHUHIIMIIB MPaBOBOI
nepxxkaBu. OpHaK, B yMOBax BO€HHOTO CTaHy, L€ TPUHIMI MOXe OyTH BKpaii
MOTPOXKEHO. YPsia Mae 3MOT'Y BIUIMBATH HA IPU3HAYEHHS Ta A1l Cy/IIB, IO MiAIPUBAE
iX He3aJeXHICTh. TakoXk, BOEHHUN CTaH MOKE MPU3BECTU JI0 BBEACHHS OCOOIMBHUX
BICHKOBUX TpUOYyHANiB, J€ CyJJi, TOB’si3aHI 13 BIMCHKOBOIO  BIAJ0I0,

MOCTaHOBJISIFOTh CYyJIOBI pimieHHs. Lle mopymye mpuHUOMIIM PO3MOIALIY BJIagud Ta
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HE3aJIE)KHOTO CYJIOYMHCTBA.

OTxe, TOCTYIT A0 aAMIHICTPATUBHOTO TPABOCYIsI B YMOBaX BOEHHOTO CTaHY B
YxpaiHi miagaeTbcss 0OMEKCHHSIM, IO CYNEPEeYUTh MPUHIIMIIAM CIPaBEIMBOCTI Ta
MpaBoOBOi JepkaBu. Lle Moke MPU3BECTH 10 HEKOHTPOJIHOBAHOTO Ta HEOO EKTUBHOTO
3aXUCTy TpaB TPOMAJSIH Ta TOPYIIyBaTH 3acaad MpaBocyas. ToMy, B yMoOBax
BOEHHOT'O CTaHy, BAKIIUBO 3a0e3MeynTh OajaHc Mik 0€3MEeKOr0 Ta TpaBaMH JIFOIUHH,
30epirarouu HE3aJIeKHICTh CYTy Ta TOCTYII IO CYJOBOI 3aXHCTY.
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['pomajcrka Ge3reka € «00’€KTOM BCIX TUX MPABHII 1 3aXO/IiB, sIKI CIIPSIMOBAHI Ha
MiATPUMKY TPOMAJICHKOTO MOPSIKY 1 TPOMAIChKOi O0€3MeKH, 1 siKi, 0TKe, CTOCYIOThCS
KOHCTUTYII1 1 QyHKIIH momitii, 300piB 1 IpPOMaJICEKUX 300piB, PENIriHHUX MPOIIECii,
HOCIHHS 30p01, TPOMaJICBKUX YCTaHOB, 1 T.A.» [1]. CycminbHa moTpeda B TpOMaChKii
Oe3nerri 3aBxkau Oya 1MoB’si3aHa 3 ICHYBaHHSM JEp>KaBH, IO PO3YMIETHCS K CYO’ €KT

IIpaBa, 10 Ma€ BUKJIIOYHY KOMHGTCHHiIO B IbLOMY IMMTaHHI.


https://hcj.gov.ua/news/vrp-pidtrymala-zakonoproyekt-pro-zdiysnennya-sudochynstva-pid-chas-diyi-voyennogo-chy
https://hcj.gov.ua/news/vrp-pidtrymala-zakonoproyekt-pro-zdiysnennya-sudochynstva-pid-chas-diyi-voyennogo-chy
https://hcj.gov.ua/news/vrp-pidtrymala-zakonoproyekt-pro-zdiysnennya-sudochynstva-pid-chas-diyi-voyennogo-chy
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Xoua KOHIIEMIisl TPOMaJIChKoi O€3MeKr po3BHUBaJIacsl MPOTIroM 0aratboxX pPOKIB,
TaKOX y 3B 53Ky 3 TpaHC(OpMaIlisIMU COLIABHOI CTPYKTYpH Ta pi3HUMHU (popmamu
JepXaBy, 10 IMOCHITyBaJld 3a IIUM, BOHA 3aBXKIU 3HAXOAWJIa CBI CEHC Yy
HEOOXITHOCTI rapaHTyBaTH BIOPSIKOBAHUI 1 MUPHHUI PO3BUTOK CYCIIJIBHOTO KHUTTSL.

Bci 3axomm, cripsiMoBaHI Ha MiJBUINEHHS €()EKTUBHOCTI IPOMAJICHKOI O€3IeKH,
CIpsIMOBaHI Ha 3amobiranHs Ta OOpoThOY 3 TMOBEIIHKOI, AaKTUBHOI YH
O€3MIsUIbHICTIO, 10 TOPYIIYyE TPOMAISHCHKE CIIBICHYBaHHS, a/pKe 1€ MHTaHHS
PETYIIOETHCSA SIK aIMIHICTPATUBHUM MPABOM, TaK 1 KpUMiHAJIBHUM TIpaBoM. OcTaHHIH
BHU3HA4Ya€ 3aKOHHI aKTHBH, 1110 MIJJISATAI0Th 3aXUCTY.

HaBiTh mokTpMHA OUTBIIOCTI BBa)XKa€, IO TPOMAJCHKHA TMOPSAOK Mae
MaTepiaJibHUN XapakTep, 1 3 HbOr0 BUILIMBAE, 1110 i/l IPOMaJAChKOI0 O€3MEKO0 CIif
PO3YMITH JIsUTBHICTD, CIIPSMOBAHY Ha 3a0€3MEUYEHHS COLIAIBHOTO CITOKOIO.

VY rpyani 1948 poky nepxkasu-unenu Opranizainii O6’eqnanux Harriit mposiBuiu
IHTEepeC 70 3aXUCTY 3arajibHOJIIOJICBKUX LIIHHOCTEH 1 MpaB.

Crarta 22 Jlexnapauii nig Ha3Boro «ColfianbHe 3a0€3MeYeHHs» MPOToJoIye, 110
«KOKHA JIIOJMHA SIK WIEH CYCHUIbCTBA Ma€ MPaBO Ha colliajibHe 3a0e3MeueHHs 1 Ha
3M1MCHEHHS 32 IOMIOMOTr0I0 HALIIOHAJIBHUX 3YCUJIb 1 MIXKHAPOAHOTO CIIBPOOITHUIITBA,
a TakoXX CTOCOBHO Oprasi3aulii Ta pecypciB KOXKHOI JEepKaBH EKOHOMIYHUX,
COIIIAJIbHUX 1 KYJIbTYPHUX TpaB, HEOOXITHUX JJIs 1 T1IHOCTI Ta BUIBHOTO PO3BUTKY ii
0COOHUCTOCTI».

Posrasinyra cTaTTs mo3Hayae JIOUHY SK «4iI€Ha CYyCHUIbCTBA», BIJ SKOTO BiH
MMOBMHEH OTPUMYBATH 1 KOMY ITOBUHEH BiJIJIaBaTH.

Ile mpuHOCHUTH 13 c00010 (iT0oco(Dir0 KOMYHITAPHOTO TEPCOHATI3MY, (inocodiro,
po3pobiseny B 1920 poui y @panuii, cipsiMOBaHy Ha BU3HAHHS €IMHOTO CIIIBHOTO
3HAMEHHUKA Tepell OOMMYYAM PI3HUX COLIaJbHUX Ta PENrifHUX KOHIICTIIIH;
BignoBigHo 10 11i€i HAcTaHOBHW, IS peadizamii €KOHOMIYHHUX, COIlalbHUX Ta
KyJIbTYPHHUX MpaB HEOOXITHO MPUUHATH BIAMIHHOCTI MK 3aJlydeHUMHU CYO'€KTamu,
PizHOMaHITTS MOke OyTH JBHUTYHOM PO3BUTKY 1 3pOCTaHHS CyCHUIBCTBA, a TaKOX

OCHOBOIO JIeMOKpartii[2].


https://www.iusinitinere.it/lesigenza-di-sicurezza-pubblica-tra-diritto-e-partecipazione-42154
https://www.iusinitinere.it/lesigenza-di-sicurezza-pubblica-tra-diritto-e-partecipazione-42154
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Crarta 117 Koncrutymii Itamii nepegdadae BUKIIIOUHY KOMIIETEHIIIIO JIEPKABU B
MUTAaHHAX O€3NeKH 1 TPOMAACHKOrO MOPSAIKY, HEOOXIAHICTH aBTOHOMII MICBHKOI
Oe3rneku Ta ii JeneHTpati3aiii Mo BIJHOIICHHIO 0 IEHTPAJbHUX OpPraHiB BIAJU €
HE3aIrepeyHoIo.

Otxe, 00’€KTOM CYCIUIBHOI OC3MEeKHU, TAKUM YMHOM, € TPOMAJICBKUM TOPSJIOK,
TOOTO CYKYMHICTh «ETUYHUX 1 MOJITUYHUX TMPHUHIUIIB, AOTPUMAHHA 1 peasizailis
SKUX BBAKAIOTHCS HEOOXITHUMH IS ICHYBaHHS TAaKOTO TOPSIKY 1 JJIs TOCATHCHHS
HOTo CyTHICHUX IIei». ['poMaicbkuil MOPSIIOK - 1€ TAKOXK «XOpoIla CTPYKTypa ado
PEryJIApHUM X1J TPOMAJSTHCHKOTO KUTTS, SIKOMY BiJIIOBIJIa€ B CYCHUILCTBI JyMKa 1
MOYYTTS CITOKOIO 1 OC3IEeKM».

Cnucok BUKOPUCTAHMX JIZKePeJI:

1. F. Caringella, A. lannuzzi, L. Levita, Manuale di diritto di Pubblica
sicurezza, Roma, 2014.

2. Corte Costituzionale n. 2 del 1956: “Sicurezza [...] ¢ ’ordinato vivere civile,

che ¢ indubbiamente la meta di uno Stato di diritto, libero e democratico”.

KPUMIHOJIOI'TYHA XAPAKTEPUCTHUKA 3JIOYNHHOCTI
HEITOBHOJIITHIX

3erko B.1.
cmyoenm opuouuHo2o gaxyromemy Yepriseybkoco HAYIOHATbHO2O

yuisepcumemy imeni FOpis @edvkosuua

OpHi€ro 13 HaraapbHUX MPOOJEM Yy KPUMIHAIBHOMY MpaBl Ta KPUMIHATICTHUIN €
3JI0YMHHICTh HEMOBHOMITHIX. [le 3yMOBI€HO TUM, 110 JITH — 11€ HA/is KpaiHU, Hallle
MaiOyTHE, 1 SKIIO BOHU MIAPUBAIOTH MOPAJIbHI 3acaJd CYCHUIbCTBA, BYMHIOIOTH
KpUMIHAJIBHI MPABOIOPYIIICHHS, TO TOBOPUTH TPO SKUHCh TMO3UTUBHUN PO3BUTOK
KpaiHu , 00pOTHOY 13 37TOYMHHICTIO Ta 11 BUKOPIHEHHSI HEMOXJIMBO. Kpim Toro, IiTH €
HalHE3aXUILEHOIO KaTeropito, OCKIJILKH B CHUIIY CBOTO BiKY, HEJJOCTATHHOT'O PO3BUTKY

AK TCHXOJIOTTYHO TaK 1 ()I3MYHO, BOHM HE 3/1aTHI B MOBHII Mipl pO3yMITH CBOI Ali,


https://www.iusinitinere.it/lesigenza-di-sicurezza-pubblica-tra-diritto-e-partecipazione-42154
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CTaBaTM Ha LUISIX BUIIpaBI€HHS Oe3 JomoMoru I1HmMX, Towo. Came ToMy,
AKTyaJbHICTh  JIOCHIJPKEHHS KPUMIHOJOTIYHOI ~ XapaKTEPUCTHKU  3JI0YMHHOCTI
HEMOBHOJITHIX Ba)KKO 3alI€PEUUTH.

CratucTuKa CBIAYUTH PO TE, IO B OCTAHHI POKHU KUIBKICTh 3JI0YMHIB, BAMHEHUX
HETIOBHOJIITHIMHU, TOCTYMOBO 3HIXKYeThCA. [Ipore odimiiiHi MOKa3HUKH HE
B1JI0Opa)Kal0Th MOBHOIO MIPOIO CYTHICTH IN€l JIyXe ckianHoi mpooiemu. [Tutoma
Bara 3JJOYMHHOCTI HEMOBHOJITHIX B 3arajibHiil CTPYKTYp1 3JIOYMHHOCTI 3aIUIIAETHCS
3HAYHOIO, a 3MIHM PI3HUX c(ep KUTTA CYCHUILCTBA, IO BiAOynucs B YKpaiHi 3a
OCTaHHI POKHM, MaJli ICTOTHHUH BILTUB Ha YMOBH (hOpMYBaHHSI OCOOHUCTOCTI CydyacHUX
oiTed 1 MOUUITKIB, fAKI CTadyd OUIbIl Bpa3dUBUMH TEpEl HECHPUATIUBUMHU
CYCIUJIBHUMHU IpoLEecaMH. 3JOYMHHICTh HEMOBHOMIITHIX XapaKTEpU3YEThCS HU3KOIO
0COOJIMBOCTEM, BUOKPEMJICHHSI Ta MOCHIKEHHS SIKHUX € 3allOpYKOKO 3/1HCHEHHS
e(eKTUBHOT MPOTHU/IIT TaKii 3JIOYMHHOCTI.

JlOCII>KEHHIO JJaHOT'O MTUTaHHS MPUCBAYYBAJIM CBOI Mpalli HU3Ka BUEHUX, 30KpeEMa,
OTIOCEPEIKOBAHO, JlaHE MHUTAHHS 3TaJyeThCsl y KOJEKTHBHIA MoHorpadii B. B.
[ominoi, B. I1. €menssnoBa, B. JI. Bognika ta iHmux «KpuMiHonorigHi npooiemu
MONEPEIPKEHHS 3JI0YMHHOCT] HETOBHOIITHIX y BEJIMKOMY MICTIi: JOCBIJ KOHKPETHO-
cowionorignoro gociimkeHus» [1], y monorpadii Crednunacokoi O. C. «3amobiranss
3JI0YMHAM, SIKI BUMHSIOTHCS HEIMOBHOJITHIMH B cTaHi cim’sHiHHS» [2]. KpiMm ToroO,
JaHe MUTAaHHS PO3KPUBAJIOCh y HU3IIl HAyKOBUX CTaTeil TakWx aBTOpPIB K banmypka
1.0., Anexkcanapenko O.B., Cmeraninoi H.B., Ta iHmux.

Tak, JOCITIJIKYHOUH KPUMIHOJIOTIYHY  XapaKTepUCTUKY  3JIOYMHHOCTI
HEIMOBHOJIITHIX MEpUI 32 BCE CJI1J] HA3BaTH MPUYUHU, SIK1 3yMOBIIOIOTh HEMIOBHOIITHIX
BUMHIOBATU 37I04MHU. 30Kpema, Anekcanapenko O.B., 3a3Havae, Mo «IpuyuHAMU
TIIBUIIEHHS CTaHy 3JJIOYMHHOCTI Ta O30T AHOCTI Y MOJIOAKHOMY CEPEIOBHIIII €: -
NOPYIIEHHS BUMOT YMHHOTO 3aKOHOJABCTBA YKpaiHH, CIIPSIMOBAHOI'O Ha 3MILIHEHHS
MOpaJbHUX 3acaj] CYCHIJIbCTBA Ta PO3BUTOK TYyXOBHOCTI 1 (hOpMyBaHHS 37J0POBOTO
croco0y XKUTTSA, - HE3aWHATICTh JIT€d Ta MIJUIITKIB KOPUCHUMH 1 3MICTOBHUMH
BUJIaMHU JI03BLLISA, - HETATUBHUM BIUIMB Y CIM i, BIZICYTHICTh MOKJIUBOCTI Y OaThKIB y

KpHU30BIH cUTyarlii 3a0e3MeYnTH MiHIMalIbHI TOTpeOU MITEH. - HEAOMIKU MIKITHHOTO
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BHXOBaHHS, HE3aWHATICTH IIJJIITKIB CYCHIJIBHOIO Iparero, - dhopmaibHa podoTa 3
MIJJIITKAMA TPaBOOXOPOHHUX OPraHiB Ta CIY»KOM y copaBaX HENOBHOJITHIX, -
npomarasja B 3MI, mitepaTypi cTaHIapTIB aHTUTPOMAJICHKOI MTOBEIIHKY (HACUIIbCTBA,
’KOPCTOKOCTI, HAPKOTHKIB, TOpHOTpadii), KOMIT I0TEpHI irpu Tomo» [3, c.29].

[H111 aBTOPU B LIJIOMY CXUJISIFOTHCS 10 TaKOi K AYMKH. BpaxoByrouu 1ie, MOXHa
CKa3aTH, 10 YCl Il MPUYMHM MOXKHA TOJUIMTH Ha JAEKUIbKa MIATPYI, a came:
6iosoriuni, comianbHi Ta mcuxonoriuni. [lig Oiomoriunumu ¢akTopamMu MPUYUH
BUMHEHHS HEMOBHOJITHIMU KPUMIHAJIBHUX MPABOMOPYIIEHb PO3YMIIOTh TaKi, IO
3YMOBJICHI BIUIMBOM (Di3UYHHUX Ta OpraHiyHux enemeHtiB. CormianbHi (akTopH
00yMOBJIEHI YMOBAaMH KUTTSI, 0OCTAHOBKOIO, HABKOJHUIITHIM CIUJIKYBaHHSM, BILTUBOM
CyCNUIbCTBAa HAa KOHKPETHUX HEMOBHOIITHIX. [lcuxosoriunuMu QakropamMu MOKHA
HA3BaTH BHYTPINIHINA CTaH KOHKPETHOTO HEMOBHOMIITHROTO, OCOOJIHMBOCTI HOTO
XapakTepy Ta MCUXOJIOTIYHOTO CIPUUHSTTSI HABKOJIHUIIIHHOTO CEPEOBUIIIA.

Bapro 3a3HaunTH, 1110 HAHOUIBII BIUIMBOBUMU (DAKTOPAMHU € BCE 3K TaKH COLIAJIbHI.
Ile 3ymMOBIJI€HO MEpIl 32 BCE TUM, 110 caMe y MPOIECi COIIaIbHOI aJamnTallii JIoauHa
dbopMy€eThCsL SIK  OCOOMCTICTB. SIK CBimYaTh JOCIIJDKEHHS, HEIOBHOJITHI, IO
BUMHIOIOTh ~KPUMiHAJIbHI  MPABOIMOPYIICHHS SIK TPABWIO BHUXOBYIOTBCS Yy
HEOIaronoMy9YHHX CIM X, B IKMX WICHH CiM 1 3JI0BKUBAIOTh CIIPUTHUMH HAIIOSIMU Ta
HApKOTUYHUMH PEYOBUHAMH, BEAYyTh aMoOpajbHUM crmoci0 >KUTTS.  XapaKTepHi
OCOOJIMBOCTI Ma€ 1 KOJO CHUIKYBAaHHA HENOBHOJITHIX IPaBONOPYIIHUKIB. B
OCHOBHOMY HOT0 CKJIaJal0Th paHille CyIuMi, K1 3JI0BXKHBAIOTh CIIMPTHUMHU HAIOSIMU,
HapKOTUKAaMH TOMIO.

BaxnuBuM 111 po3yMIHHA KPUMIHOJIOTIYHOI XapaKTEPUCTHUKU 3JI0YMHHOCTI
HETMOBHOJIITHIX, € aHaji3 iX Yepe3 YOTUPU IMOBEIIHKOBI THUIHU:  BUIIAJIKOBUH,
HECTIMKUI, HCTaTUBHHUI Ta 3J11CHUM.

Tak, BUMAIKOBUM HA3MBAaIOTh TAKUM THI, MPU SKOMY HEMOBHOJNITHIN B LLJIOMY
Ma€ TMO3UTHUBHY TNOBEIIHKY, OJIHAK B SKMHACh MOMEHT ,BHACHIJIOK Jii TMEBHUX
00CTaBHH , BUMHSIO NpPOTUIpaBHI Aii. HecTiMkuM € miunToOK, SKUl MOTpaIrviie y
BIIMOBIJTHY CHUTYAIIIIO 1 4epe3 CBOIO HECTIMKY MO3UIIII0 CKOIOE 3710unH. HeratuBHui

TUIl Ma€ MICIE Yy BHUMaJAKaX, KOJU B OCOOMCTOCTI HETIOBHOJITHBOTO IIEPEBaKae
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HEraTHMBHA IIOBEJIIHKA, SKa 1 3yMOBIIIOE BYMHEHHS 3JIOYMHIB. 3JICHUW THUII, IIE
MOBHICTIO c(hOpMOBaHa 3II0YMHHA MTOBE/IIHKA, KA Ma€ MOCTIMHUN XapaKTep.

AHami3yloud Tpolec BUIIPABICHHS 1 MEPEBUXOBAHHSA HEMOBHOJITHIX 3JIOYMHIIIB,
O.®. KucrtsakiBcbkuii poOUTH BHCHOBOK, IO «OAHUM 3 TOJIOBHUX YHWHHHKIB
YCHIIIHOCTI J1aHO1 (popMU MPOQITaKTUKH 1 MONEPEKEHHS 3JI0YMHHOCTI € TEPMiH,
AKUW 3aCyJKEH1 MPOBOJATH Iijf TAKOTO POJAY BIUIUBOM. ABTOpP BKa3zye Ha Te, IO
CTUCITICTh (DaKTUYHOTO YaCy 3aCTOCYBAaHHS JIO 3JIOYMHIIB BIiAMOBIIHUX 3aXOIiB
MPOCTO HE JO03BOJISIE peani3yBaTd 3aBAaHHS 1X BUIIPABJICHHS 1 NMEPEBUXOBAHHS.
JIiicHO, HEMOBHOJITHI, 3aCYJKE€H1 3a 3JIOYMHH HEBEIMKOIO CTYIEHS TSKKOCTI,
IIJTKOM OOTPYHTOBAHO OTPUMYBAIHM HE3HAYHI 32 TEPMIHOM 3aCTOCYBaHHS OCOOIMBUX
3aXO/IB BUIIPABIEHHS IMMOKApaHHSA 1 MPOCTO-HAMPOCTO HE BCTUTAIM HABUUTHUCS
IpaMoTI1, @ TAKOX pemeciam» [4, c. 112].

Takum 9rHOM, 3JIOYMHHICTH HEMOBHOJITHIX 1€ JOBOJI CKIaAHUN (HEHOMEH, SIKUM
nmoTpedye HU3KH JOCHIDKCHh Ta JI€BUX MEXaHI3MIB BiJ Jep)KaBU [JIss HOTO
BUKoOpiHeHHs. [l030yTHCs 37MOYMHHOCTI HEMOBHOJITHIX O3HA4Ya€ JJaTh HadiiHe
MaiiOyTHe KpaiHi. TakoX, BEIMKOrOo 3HA4YEHHS BIJIrpae oOIiKa Ta JOMOMOra B
MpoIecl pe-colianizaiii He TUIbKM HEMOBHOIITHIM, 3acCy/)KEHUM 3a BUMHECHHS
KpUMIHAIBHO-KapaHOTO JisTHHS, a ¥ TUM, XTO BiI0OYB NMPU3HAYCHE MMOKapaHHs, 1100 He
JO3BOJIUTH IIMM 0CO0aM MOBEPHYTHUCS JO0 KOJHUIITHBOTO CHOCOOY KUTTSA, KU BKe
MIPU3BIB X B MUHYJIOMY JI0 CKOEHHS 3JIOUMHIB.

Cnncoxk BUKOPHCTAHOI JIiTEPATypH:

1. KpumiHonorigyai mpoOjaeMu MONEpeKeHHS 3J0YMHHOCTI HEMOBHONITHIX Y
BEJIMKOMY MICTI: JOCBIJ KOHKPETHO-COLIOJOTIYHOrO IOCHiIKEeHHS: MoHorpadis.
Kom. aBtopis: B. B. I'omina, B. II. €menssano, B. JI. Boanik Ta iH.; 3a 3ar. pen.
npocdecopis B. B. ['ominu ta B. [1. €Emenssaosa . X.: [Ipaso, 2006. 292 c.

2. Crebmunchka O. C. 3anobiraHus 3JI04MHAaM, SIK1 BUNHSIIOTHCS HEITOBHOJIITHIMHU
B CTaHi cIl’ siHiHHA: MoHOTpadis. IBano®pankisecbk, Hansipra: 3AT «HanBipHsHChKA
npykapss», 2011. 280 c.

3. Anexcanapenko O.B., BecenmoBcbka H.O. KpumiHosoriyna xapakTepucTHKa

3JI0YMHIB HEMOBHOMITHIX. Monoouti suenuti. No 4 (07). 2014 p. C. 28 — 30
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4. Cropoxenko [.O. 37104MHHICT, HEMOBHOJITHIX OCI0 Y BITUYM3HSAHIN HayKOBii
OYMIIi: ICTOPUKO-IIPAaBOBUIM aHam3 (Ha MPUKIAAl Apyroi nosoBuHU XIX cTOmITTS).

FOpuouuna nayrka. Ne 10(100). 2019. C. 108 — 115

NISIJIBHICTD PEJITIMHUX OPTAHIZAIIN SIK HIOTEHIIMHA
3ATPO3A HAIIIOHAJIBHIN BE3NEII: BUKJIMKA BOEHHOT'O YACY

Kaneasko I1.0.
cmyoeum I Kypcy ¢pakynomemy npoxypamypu
Hayionanvhozco opuouunoco ynieepcumemy imeni Apocnasa Myopoeco
HaykoBuii KepiBHUK: K.70.H., 00YyeHmKa, 00YeHmMKa Kagheopu KOHCMUMYYItiIHO20
npasa Ykpainu Hayionanvnozo opuouunozo ynisepcumemy

imeni Apocnasa Myopozo - llaBmyk K.O.

3amopykor0 YCHIITHOTO Ta CTaOUIbHOTO PO3BUTKY JCpXKaBU € TOCTIiiHE
3a0e3reueHHs] HallloHalbHOI Oe3meku. [lig HalioHaabHOIO OE3IMEKOK PO3YyMIIOTh
MOCTIAHUM 3aXUCT KUTTEBO BAXXJIMBUX 1HTEPECIB JAEP’KAaBH, CyCHUIbCTBA Ta OKPEMUX
monend 1 rpoMassH. 3a0e3leyueHHsT HAIlOHANbHOI Oe3nekd B YKpaiHi mossrae y
BCEOIYHOMY 3aJ[0BOJICHHI HAIIOHAJILHUX 1HTEpECiB y BCIX ii cdepax, sKi MOKHa
MOIIUTH Ha: OCOOUCTY, CyCHUIbHY Ta MOJITUYHY. Y Cl BOHU TICHO MEPEIUICTEHI MiXK
co0o10, ajke CTAaHOBIATH e€auHe 1ie. 1o crocyeTbest peniriiHoi CkagoBoi, TO ii
HaWOUIBII JOPEYHO BIJHECTH 1O CYCHUIBbHOI cdepHu, ajKe pemiris HEPO3PUBHO
OB’ s13aHA 3 TYXOBHUMH Ta MOPAJIBHUMH I[IHHOCTSIMHU CYCIiIbCTBA. HarioHamsHUMH
3aBJaHHSIMU B PENIrIHHOMY KOHTEKCTI €: 3MIIIHEHHS CYBEPEHITETY 1 HEe3aJeKHOCTI
VYkpainu, aBTOpUTETy JEp>KaBHOI BIIAJU B PENIriHHUX CIIIBHOTaX, e(eKTHBHE
yIOpaBIiHHS TYMaHITApHUMH TIpolilecaMH, CBOOOJa BOJICBUSABICHHS U peamizalis
peNiriiHuX 1HTEpEeciB 0COOM Ta TPYyNm BIPYIOUMX, KOHCTPYKTHBHE pPO3B’S3aHHS
MDKUIEPKOBHUX KOH(JIIKTIB, ajie JIUIIE TUX, K1 HE 3arpoKyl0Th CTaOUIbHINA CUTYyallii

B nepxkasi [2, c¢. 115]. [Illo » cTocyeTbcs cuTyalliid, SIKi CTaHOBJATH 3arpo3y
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JepKaBHUM YM COLIaJIbHUM MeXaHI3MaM, TO 3 OOKy Jep>kKaBH 3aiJis1 B1JIHOBJICHHS
COLIIAJIBHOI 0€3MEeKN MOXKYTh OYTH 3aCTOCOBaHI CUJia Ta MPUMYC.

Sx BimOMO, peniriiiHi opraHizailii MarOTh 3HAYHHM CYCHUIBHHN aBTOPUTET Ta
3IaTHICTh BIUIMBAaTHM Ha COIL[laJbHI NPOLECH HA pPI3HUX pIBHAX. AKTYaJIbHICTb
NUTaHHS B CydacHId YKpaiHl 3yMOBIIOETbCS TUM, 110 74,1 % rpomajsiH BBaKarOTb
cebe TakUMH, 110 BIpSITH B O6ora, a 49 % BBakalOTh LIEPKBY MOPAJIbHUM aBTOPUTETOM
[1,c. 4, 10].

3arpo3u HalllOHAJIbHIM Oe3nerl YKpaiHu, 10 MOB’A3aH1 3 JISIBHICTIO PETIriiHIX
OpraHi3aliif,0co0JIMBO 3arOCTPIOIOTHCS 1] Yac MOBHOMACIITAOHOTO BTOPrHEHHS PO
B Ykpainy. ComianbHO-TIONITUYHA KpHU3a, fAKa Hapa3l Mae Micue B YKpaiHi,
XapaKTepU3y€eThCs HEOE3MEKO BUHUKHEHHS aHOMIT — TaKOro CTaHy CyCHJIbCTBa, 3a
SKOTO PYWHYETHCS IIUTICHA CHUCTEMa KyJIbTYPHHX Ta MOPaJIbHUX LIHHOCTEH, a IEHTPH
MOpaJbHOIO BIUIMBY PO3CIIOIOThCS. Y Takiil cuTyauli HeaOWsAK 3pOCTae BIUIMB
peNIriHUX opraHizailiii Ha CyCIUIbHE KUTTS.

He3Baxaroun Ha MO3UTUBHY CYCHUIbHY POJIb OUIBIIOCTI PENITIMHUX OpraHi3arlii,
iXHBOTO IIPAarHEHHs A0 MUPHOI B3a€MO/II Ta MOBArolo 10 IPaBOBUX HOPM, HE MOXHA
ITHOpYBaTu TOM (pakT, MIO JESKiI 3 HUX MOXKYTh CTAHOBUTH 3arpo3y CYCILJIbCTBY Ta
HalllOHANbHINA Oe3menl. 3-MOMDK pPENIriiHUX OpraHizamiii MOKHa BHOKPEMHTH
EKCTPEMICTChKI peNIriiiHl Tpynu, SKi 330BHI MOXYTh BUIUISJIATA 3BUYAWHUMHU
IYyXOBHHMH CIUIBHOTaMH, MPOTE MPHUXOBAHO, a JEKOJIH ¥ BiABEPTO, MPOMAryBaTH
HAaCWJIbCTBO, TEPOPHU3M, HETepnuMicTh Tomo. HaBiTh 0e3 HacuibCTBa Haja CBOIMHU
BIpSIHAMHM, TaKi PEJIriiiHl OpraHi3ailli MOXYTh CIHPHUATH iX paJuKaizalli, 1o MOXe
BIUTMHYTH Ha COIIaJIbHYy CTa0UIbHICTh Ta CHPUYHMHUTH KOHQIIKTH B CYCHUIBCTBI.
Takuii pe3ynbrar gocAraerbcs 34€0UIBIIOTO uepe3 chneuudiuHe TIyMadyeHHs
pENIrifHUX HOPM Ha SIKMX 3aCHOBaHA IE€BHA €KCTPEMICTChKa peNiriiiHa opraHizaris
YU B3araji CTBOPEHHS BIACHUX HOBUX BIPOBUYEHbD.

OxpeMo 3aciIyroByIOTh YBaru peJiriiiHi oprasizanli, [HEHTPU YNPAaBIIHHSI SKUX
3HAXOAATHCS 3a MEXaMu YKpaiHu, 0COONHMBO — B JAeprkaBi-arpecopii. Haibimpmoro 3
TaKUX € YKpaiHCbKa MpaBOCliaBHA IiepkBa MOCKOBCBKOIO marpiapxaTy. YTNpPOJIOBXK

1991-2018 pp. came VIII] Oyma mpoBiAHOIO MPaBOCITABHOIO MEPKBOK YKpaiHU H
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YCUISIKO cHpusiyia JIOOIIOBAaHHIO IHTEPECIB CBOTO JyXOBHOTO IeHTpY (MockBu).
Bignosigno no nocranoBu Co6opy VYIIII Bixg 27 TpaBHs 2022 poKy KEpiBHHUIITBOM
IIEpKBU OYyJI0 BUpaKEHO He3roay 3 mnoswuiliero Ilatpiapxa MockoBchkoro 1 Beiei Pyci
Kupuna mono BiiiHM B YKpaiHi, yxBajeHo 3MiHu 10 CratyTy npo ynpasiinasa Y111,
IIPOTOJIONICHO i1 TOBHY CaMOCTIMHICTh Ta He3anexkHIcTh [3]. IIpore craryc VIIL sk
MUTPOIIOJIT O3Ha4a€ i MiAMOPSAKOBAHICTh MEBHOMY MaTpiapxaTy, a BHIYYCHHS 3
tekcty Craryty npo ynpaBiuiHHa YIIL[ 3raaku npo NpUHANIEXKHICTh LEPKBU 10
MOCKOBCBKOTO Marpiapxarty He 3MIHWJIO PeabHOTO CTaHy CHpaB. 3a 1H(POpPMAIIi€ro
rojoBu CBY cranom Ha 21.04.2023 p. ctocoBHO cBsumeHHuKIB YIILI BuHeceno 7
BUpPOKIB, a 19 kiipukam — OpPUNOMHEHO TIpoMaasHCTBO Ykpainu [4]. Takox
COIIOJIOT1YHI JOCTIPKEHHs cBiuath npo te, mo 11 % Bipsaa YIIL[ nepmoueproso
11eHTU(IKYIOTh cebe caMe 3 MPUX0KaHAMH i€ XK IEPKBU ab0 JTIOABMH Ti€i XK BIpH, a
22 % - 3 MOJIbMU CBOTO PErioHy, B Toi yac, sik B [1LY Ttakuit nokaznuk — 3,7 ta 19 %
BignoBigHo, B YI'KII — 3,9 % 1a 22,8 % Bigmosiguo [1, c. 23]. Lle o3nauae, mo YIIL]
HaMara€eThCsl CTBOPUTH TE€BHI HAJIHALIIOHAJIbHI Ta PEriOHAJIbHI TyXOBHI CIUIBHOTH, B
AKUX IHTEPECHU JEP’KaBU BUCTYMATUMYTh JPYTOPSTHUMHU.

HaromicTh BapTo 3BakaTu i Ha peanizailiio YUCeIbHUX I'yMaHITApHUX MPOEKTIB 3a
miarpuMku YIIII, a came: 30ip Ta BHaaya ryMaHiTapHOI JTOMOMOTH, (pIHAHCOBA Ta
MOpaJibHA MIATPUMKA 3aXUCHUKIB YKpaiHu, CTBOPEHHS Ta (PYHKI[IOHYBaHHS TUTSIYUX
OyAMHKIB, TPUTYJKIB JUTsI TBAPUH TOIIO. TaKOX CIIiJl 3a3HAYUTH, 1110 OCTAHHIM YacoM
CIocTepiraeThest HamaromkeHus nianory YIIL 3 nepskaBHOO Bi1a10}10.

[TincymoByrOuH, Ciij 3a3HAYUTH HAcTymHe. JisSUIbHICTh peNiriiHuX opraHizarlii,
30KpeMa THX, SIKi MalOTh O3HAKH CEKT, HE 3aBXJIU € CIPSIMOBAHOIO Ha 3aJJ0BOJICHHS
JTYXOBHUX TOTpeO JIOAMHU, a B OKPEMUX BHIIQJIKAX MOXKE CTAHOBUTH 3arpo3y
OKpeMiil KaTeropii rpoMajisH Ta/abo aepkaBi B IIoMy. Te X caMe CTOCYeThCS 1
TISJIBHOCTI  PENIINIMHUX OpraHi3allii, MiAKOHTPOJBHUX TIeBHIH acolialbHIA Yu
BOpOXiH 0c001, criyibHOCTI a00 aepxkasi. 11{o crocyetsesa YIIL, To ii misIbHICTh Ma€e
OyTH Ha O0COONMBOMY KOHTPOJi 3 OOKy JAepikaBH, 4epe3 3B’SI30K 3 JEepKaBOIO-
arpecopoM — P®. Ilpore, VIII| ax peniriiiHa opraHizailisi Mae MpaBO ICHYBaTH B

VYKpaiHi Ha piBHI 3 IHIIMMH, a JAEPXKaBl CIIJ rapaHTyBaTH il TaKy MOXJIMBICTH Ta
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3a0e3nedyBaTu BipssHaM MOXJIUBICTh MEPEXO0y /10 1HIIHUX KOH(ECiH 3 JOTPUMaHHAM
JEMOKPATUIHUX TTPUHITUIIIB.

Cnucok BUKOPUCTAHMX JIZKEPeJI:

1. Biitna 1 llepxBa. IlepkoBHo-Peniriiina curyauis B Ykpaini 2022 p.
Comlonoriyaenociipkenns.  Kuis: Heutp  PazymxoBa  (2022).  URL:
https://razumkov.org.ua/images/2023/02/13/2022 Religiya SITE.pdf (mara
3BepHeHHs: 14.06.2023 p.)

2. Ilictpenxko H. C. mixkkoHdeciliHI BIZHOCHMHHU SK CKJIaJIoBa HaIllOHAIBHOI
Oe3mekn YKpaiHu. AKTyalbHI TPoOJeMHU CydacHOT HAYKH B JTOCHIPKEHHSIX MOJIOIUX
yueHux. Xapkis. 2021. C. 114 - 118

3. IloctanoBa Cobopy Ykpaincwkoi IIpaBocnaBnoi LlepkBu Bix 27 TpaBusa 2022
poky. URL:  https://news.church.ua/2022/05/27/postanova-soboru-ukrajinskoji-
pravoslavnoji-cerkvi-vid-27-travnya-2022-roku/#2023-06-16 ~ (matra  3BepHEHHS:
14.06.2023 p.)

4. «Cramu Ha Oik Bopora». I'onoBa CBY po3noBiB, CKIJIbKH BHPOKIB OTPUMAIH
CBSIIICHHUKH VIIL] (MIT). Hazga 3 myOikarii.
URL:https://www.radiosvoboda.org/a/news-sbu-vyroky-upts-mp/32373991.html
(mata 3BepuenHs: 14.06.2023 p.)


https://razumkov.org.ua/images/2023/02/13/2022_Religiya_SITE.pdf
https://web.archive.org/web/20220528095136/https:/news.church.ua/2022/05/27/postanova-soboru-ukrajinskoji-pravoslavnoji-cerkvi-vid-27-travnya-2022-roku/
https://web.archive.org/web/20220528095136/https:/news.church.ua/2022/05/27/postanova-soboru-ukrajinskoji-pravoslavnoji-cerkvi-vid-27-travnya-2022-roku/
https://news.church.ua/2022/05/27/postanova-soboru-ukrajinskoji-pravoslavnoji-cerkvi-vid-27-travnya-2022-roku/
https://news.church.ua/2022/05/27/postanova-soboru-ukrajinskoji-pravoslavnoji-cerkvi-vid-27-travnya-2022-roku/
https://www.radiosvoboda.org/a/news-sbu-vyroky-upts-mp/32373991.html

196
BUKJIUKU HALIIOHAJIbHOI BE3NIEKH YKPAIHU B YMOBAX
BOEHHOI'O CTAHY

Kipia O.0.
cmyoeumxa Ill-2o kypcy ropuouunozo ¢axyivmemy
Yepuiseybko2o HayionanvHozo yHieepcumemy imeni IOpia edvkosuua
HaykoBuii kepiBHUK: 3a6i0ysay Kageopu npoyecyaibHo20 npasa
Yepuiseyvbkozo Hayionanvnozo yHieepcumemy imeni IOpia edvkosuua, doxmop

ropuoudnux Hayk, npogecop - O.B. lllepdaniok

Ha cporomuimHiid neHb, HalllOHAJIbHA Oe3leKa € IEHTPAJbHOK y CTpaTeTIdyHUX
NUTAaHHSIX PO3BUTKY KpaiHu. BoHa akymymioe BCIO CKJIAIHICT MPOIECY
TpaHnchopmarllii B YKpaiHi, BUCTYNaw4u sIK HEOOXiJIHA yMOBa 1 TOJIOBHA MeTa
nepxxaBHUX pedopMm. DyHKIIOHYBAHHS Cy4acHOi JepkaBu B OyIb-sikiil dopmi
MOJIITHYHOTO YCTPO, & TAKOXK il PO3BUTOK 1 IMO3HUIISI HA MIDKXHAPOJHIA apeHl Bce
O1s1b1lIe 00OYMOBITIOIOTHCSI PIBHEM T'apaHTyBaHHS HAIIOHALHOT O€3MEKH.

3a3BrYail MOHATTS HalllOHAJIbHA Oe3MeKka MparHyTh BUCJIOBHUTU SIK MEBHUW CTaH
gyepe3 aHaji3 BiAMOBIAHUX O3HAK: CTaH ab0 IMOJIOKEHHS 00'€KTa O€3MeKH, KOJIU IS
HbOTO HeMae HeOe3NeKkH, TOOTO 3MiH BJIACTUBOCTEW B TIpILy CTOPOHY; CTaH, ILIO
3a0e3neyye JOCTaTHIO €KOHOMIYHY 1 BIMCHKOBY Millb HAIlii AJIA MPOTHIIT 3arposam,
0 TOXOAWTH fAK BiJ IHINWX KpaiH, Tak 1 3CEpelIUHU BJIACHOI KpaiHW;, peaibHa
3/1aTHICTb OYyTH BIJILHUMHU BiJl 30BHIIIHBOI 3arpO3H; CTAaH MIKHAPOIHUX BITHOCHH, IO
BUKIIIOYAIOTh MOPYIICHHS BUTLHOTO CBITYy a00 CTBOPEHHSI 3arpo3u Oe3Melli HapoiaM B
K1 Ou To He OyJo dhopmi [1].

Ham imnonye nymka, sxoi nputpumyerbes 1. CTemtok, sikuil po3ymi€ MOHSTTS
HalllOHATBHOI OE3MEeKU SK «BIJICYTHICTh 3arpo3W IpaBaM Ta CBOOOJaM JIIOAMHH,
3arpo3u CyCHUIBCTBY 1 JepkaBi, il 0a30BMM iHTEpecaM i IIHHOCTSIM SK CYBEpECHHHUM
ABUIIAM, & TAKOX SIK CBOEPIAHOrO CTAaHy CHIBBIJHOUIEHHS COLIJIbHUX 1HCTUTYTIB,
mo 3abe3neuye e(PEeKTUBHY [ISJBHICTh LHMX € I1HCTUTYTIB, CHOPSMOBaHy Ha

MiATPUMaHHS ONTUMAIBHUX YMOB ICHYBaHHS Ta PO3BUTKY OCOOM 1 CYCIIJIBCTBa» [2].
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Takoro poay naediHilii MEBHOI MIPOI0 IMITYYHO PO3LIUPIOIOTH 3MICT TOHSATTA
HalllOHAIbHOI O€3MEKH, CTBOPIOIOTh «BIPTyallbHY IUIOUIMHY» JJI1 PEryJIIOBaHHS
JeP>KaBOIO Y CYCHIIBCTBI.

[IpaBoBe perymrOBaHHS CHCTEMH HAIIOHAJIBHOI O€3Mekn YKpaiHu CTBOPIOE
IOpUJIMYHY OCHOBY JISTTBHOCTI CYO'€KTIB IpaBa, HacaMIiiepes] OpraHiB BJIAJU IO
3a0e3nedeHnio Haroesnekun Ykpainu. [lo cyTi cuctema HallloHaJTbHOI O€3MeKu
CKJIaJia€ IUTICHUI MpaBOBUK 1HCTUTYT. [IpaBOBI HOPMHU BU3HAYaIOTh HE TUIBKU LI
Ta 3aBJIaHHSI OPraHiB HAIIOHAJIBHOT O€3MEeKHU, IX KOMIIETEHIIII0, MPUHIIUIN TO0YI0BU
Ta (YHKI[IOHYBaHHS, a ¥ pETJaMEHTYIOTh BIJHOCHHH B MEKaX OpTraHi3aIliiHOl
CTPYKTYpH, BU3HAYAIOTh OpraHizaiiiHo-1paBoBi (POpMHU Ta METOAM IISIIBHOCTI IUX
opraHiB. TakuM 4YHHOM, I1HCTUTYT CHUCTEMHU HAIllOHAIBbHOI Oe3meku YKpaiHu
CKJIQ[Ial0Th TPaBOBI MPHUHIIMIHN 1 HOPMH, IO BU3HAYAIOTH: MOPSAOK (OPMYBaHHS
[IJIeH Ta 3aBAaHb y LIk cdepi; Tl 1 3aBAaHHS y cepi yrnpaBliHHS HalllOHATBHOI
0e3mekr, X KOMIETEHINI0; OpraHi3aliifHO-TpaBoBI (GOpMH Ta METOAM iSIBHOCTI
OpraHiB HalllOHAJIBHOI OE3MEKH; MPUHIUIK MOOYJ0BU Ta (HYHKIIIOHYBAHHS OpPraHIB
HaIllOHAJIBHOT O€3MeKH; CTPYKTYpy Ta XapakTep B3a€MOBIAHOCUH BCEpEAMHI IIi€l
CHUCTEMH; TMPABOBUM CTATyC, TMOBHOBAXKECHHS Ta MEXI OINEPATHUBHOI ISUIbHOCTI
cyO'eKTIB HaIllOHAIBHOI O€3MEeKU; MOPSAOK BUHUKHEHHS, 3MIHM Ta TPUIIMHECHHS
BIJIHOCHH MIX Cy0’€KTaMu Ta 00’ €KTaMH HAIIOHAJIbHO1 Oe3meku [3].

VY cydacHux ymoBax rioOaiizaiii Ta HECTabUIbHOCTI CBITOBOTO MOPSIKY,
HallloHaJIbHA Oe3MeKa JIJIsl KOXKHOI KpaiHu CTa€ He JIMIIE BaKJIMBUM 3aBIAaHHIM, ajie i
HEB1'€MHOI0O YMOBOIO ii CTIHKOro po3BUTKY. OJHaK, BBEJIECHHA BOEHHOTO CTaHy
poOUTH 1€ 3aBJaHHS OCOOJMBO AKTyaJbHUM Ta CKJIAJHUM. Y IIbOMY KOHTEKCTI,
BOKJIMBO PO3MVISIHYTH HU3KY BHKJIMKIB, 3 SKUMHU CTHKA€ThCA YKpaiHa, 30KpeMa B
acrekTi 3a0e3MeyeHHs CBOET HAIlIOHAIBHOI OE3MEKH 1] 4aC BOEHHOTO CTaHY.

AKTyanmi3anis i€l TeMH BUXOJUTh 3a MEXI1 BIMCHKOBUX pealliid, OCKUIbKM BOEHHUI
CTaH BIUIMBA€ Ha BCl cepu KUTTA KpaiHW. BiH CTBOprO€ HU3KY BHUKIIHUKIB, IO
CTOCYIOThCSI €EKOHOMIYHOI CTIMKOCTI, OJITUYHOI CTPYKTYPH, COLIAJIbHOI CIIJIETEHOCTI

Ta 1HIIMX aCMEKTIB CyCHiIbCTBa. BiMOBIAHO, aHAII3 IIUX BUKJIMKIB CTA€ KIIFOYOBUM
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3aBAAHHAM JUIsl PO3YMIHHSI Ta BUPINICHHS KOMIUIEKCHOI MPOOJeMU HalllOHAJIbHOI
Oe3mneKu.

[TOHATTS «BUKIUK» € JOCUTHh IMIUPOKUM, YACTO MOTO OTOTOXHIOIOTH 13 MOHATTAM
«3arpo3ay», 1o He € BIpHUM. MU po3auIgeM JyMKY, IO BUKJIMK — 1I€ Hamipu abo Jii
OJIHI€T 31 CTOpIH 30BHINIHIX a00 BHYTPINIHIX BIAHOCHUH, SIKI CIPSMOBaHI Ha
BUPIIIEHHSI  CYNEPEYHOCTe Yy  BIJIHOCHMHAX, JIEMOHCTPATHUBHO  HEXTYIOUH
HalllOHAJIbHUMU 1HTEPECAMU 1HIIOI CTOPOHHU Ta MOKJIMBICTIO 3aMOAIATH M IKOAY [4].

BpaxoByroun CyKymHICTh IHCTUTYTIB HAIIOHAJBHOT O€3MEKU, MU BHUAUIAIN P
BUKJIMKIB, 3 SIKHMH 3IIITOBXHYJAach YKpaiHa B TaKud CKIAQJHUKA Yac Ta sKi
MOKJIAJAa0Th CEPil03H1 BUIIPOOYBaHHS HA ii HAalllOHAJIbHY O€3MEKyY Ta CTIHKICTb:

1. BilickkoBa 3arpo3a Ta TepuTopiaibHa IUTICHICTE: O4YeBUIHO, BIHCHKOBA 3arpo3a
€ OIHIEI0 3 HAWOUTBIIMX 3arpo3 HaIllOHAIBHINA Oe3merli miJg Yac BOEHHOTO CTaHYy.
3arpo3a TepUTOPIAIbHOI IIITICHOCTI BKJIKOYAE arpecito, IHTEPBEHII0 a00 OKyMHaIlio
JUISTHOK KpaiHu, 10 MOKE MPU3BECTH J0 HenepeadauyyBaHUX 3MiH Y T€OMOITHUHOMY
Ta CoIliaTbHOMY JaHAmAadTi.

2. 'ymanitapHa kpu3a: BoeHHUl cTaH CpUYUHSE TYMaHITapHYy KpHU3Y, sIKa MOXKE
BKJIFOYATH B ceO¢ TEpEeMIlIeHHs HaceJIeHHs, OKEHIIB, ToJIoJ, He3a0e3MeUeHICTh
MEIUIHOTO 00CITyTOBYBaHHS, HE3ATHICTh 3a0€3MIEUNTH OCHOBHI MOTPEOH TPOMAJISH.
Ile cTBOpro€ THCKY Ha ypsi Ta CYCIUIBCTBO Ta MOXE MPU3BECTU JI0 BHYTPIIIHIX
KOH(JTIKTIB.

3. ExoHoMmiuHa HecTaOUIbHICTh: BOEHHUI CTaH MOKe MPU3BECTH 10 PyHHYBaHHS
iHppacTpyKTypH, TaaiHHS BUPOOHMIITBA, BIIUYTHOTO CKOPOUYCHHS I1HBECTHINN Ta
301IbIIeHHs 0e3po0iTTsA. BCl 11l YMHHMKY CHpPUSAIOTH €KOHOMIYHIM HECTaOlIbHOCTI,
110 3arpOXKye€ )KUTTE3TATHOCTI KpaiHU.

4. 3oBHIIIHIA BIUIMB Ta aectadumizamis: [1ig yac BOEHHOro cTaHy, 1HII JAep>KaBH
MOYTh HaMaraTHCsl BAKOPUCTOBYBATHU 1€l KOHTEKCT JIJIsi 3MIIIHEHHSI CBOT'O BILJIMBY,
crpusiour naecrabimizamii cuTyamii B YKpaiHi dYepe3 MATPUMKY KOHQIIKTY,
MaHIMyJTIOBaHHS 1HQOpMAIII€O Ta 1HIII 3acO0u.

5. ComianbHuii po3kosn: BoeHHuN cTaH MoOXe 3TyOHO TO3HAYMTHCS Ha

COLIAJIBHOMY KJiMaTi B KpaiHl. BiH Moxe 30UIbIIUTH COLANIBbHUI PO3KOJI,
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CIOPUYUHUTUA HANPYKEHICTh MK PI3HUMH T'pyllaMU HACEJICHHsI, a TaKOX 3POCTaHHS
MONYJISIPHOCT] paJuKaIbHUX MOTJISIIB.

6. Hagmipue Bukopuctanss pecypcis: [li1 yac BOEHHOTo cTaHy, 3HauHI pecypcH
MOXYTh OyTH BHUKOPHCTAaHI njsi 3a0€3MEYEHHs] BIMCHKOBHX IMOTPeO, IO MOXeE
BIUIMHYTHU Ha 1HIII cdepH, Taki SK 0XOpOHa 3I0pOB’s, OCBITa, IHPPACTPYKTYypa.

7. Indopmamiitna BiitHa Ta ae3iHdopmalis: BoeHHui cTaH TakoXX BIJKpUBAE
MO>KJIUBICTh IS TPOBENCHHS 1H(QOPMAIitHOI BiffHHM, KOJM HempaBauBa iH(OpMaIis
MOKe OyTH BUKOPUCTAHA JJIsi MaHIMYJIIOBAHHS TPOMAJICHKOIO TYMKOIO Ta CTBOPEHHS
MaHIKU.

Baxxko nepeoniHuTy 3Ha4eHHs €()eKTUBHOI BIMCHKOBOI CTpATErii Ta MJIaHyBaHHS
uist  3a0e3nedeHHss GI3MYHOI Oe3nmeku Ta TeputopianbHoi 1umicHocti. [Ipote,
HaIllOHAJIbHAa Oe3IeKa BKJIIoYae B ceOe Habararo OUIBIIEC acHEKTIB, BiJl EKOHOMIYHOL
CTaOUIBHOCTI Ta COINIANIBHOI COMIAAPHOCTI J0 3/1aTHOCTI €()EKTUBHO B3a€EMOJISITH 3
MDKHApPOJIHUMHU MTapTHEPaMHU.

Jleski 3 KIIIOYOBMX BHKJIMKIB, TakKl $K TyMaHITapHa KpHu3a, EKOHOMIYHA
HeCTaOUIBHICTh Ta iHOpMaIliiiHa BiliHA, MOXKYTh MaTH JOBTOCTPOKOBHM BIUIMB Ha
KpaiHy, BUMaraiound He TUIbKH BiJMOBiAEH Ha MUTTEBI MOTPeOH, ajie i PEeTeIHLHOTO
IJIaHYBaHHS Ta CTPATErIYHOrO yIpaBIiHHS.

JIisi mononaHHS WX BUKIMKIB, YKpaiHa Ma€e BpaxoOBYBaTH KOMIUIEKCHICTb
cuTyarii Ta po3poOnsATH BiAmoBiAHI TiaHW Ai. KmiowoBum ¢daktopom Oyme
30epeKeHHs] €IHOCTI CYCHUIbCTBA Ta CIHIBOpAIsl MK B0, TPOMaJsHAMHU Ta
IHIITUMU CTPYKTYpaMu JJI JOCSITHEHHS 3araJIbHUX IIJIEH HAIllOHAIBHOI O€3MeKH.

VYkpaina Mae BUOIPKOBO BUKOPHUCTOBYBATH CBIH JOCBiM, M1ajoT 3 Mi>KHAPOTHUMH
MapTHepaMH Ta 1HHOBAIlIMHI MIIXO0AU IS 3a0e3MeUYeHHs HaIllOHAJbHOI O€3MeKH ITijT
Jac BOEHHOTO cTaHy. lleii mporec Moke CIyryBaTH OCHOBOIO Jii pPO30YIOBH
CTIMKOTrO, 3/IaTHOTO aJanTyBaTUCS CYCHUIbCTBA, SKE& MOXE JOJaTH HaBiTh
HaWCKJIaIHIII1 BUKJIMKY, 3a0€3MeUy04l MUp Ta JOOpOOYT IJisl BCIX TPOMAJIsH.
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KOPYIIIIS, SIK EJIEMEHT 3AI'PO3U HAIIIOHAJIBHIN BE3MEI]
JAEPKABU: IPUYUHU TA IIJIAXHU HOAOJTAHHSA

JleonoBuu M.

Hayionanvruii ropuouunuti ynieepcumem imeni Apocirasa Myopozco
Inemumym niocomosxu opuduynux kaopie ons Cnyscou besnexu Ykpainu
HaykoBuii kepiBHUK: Kanouoam eKOHOMIYHUX HAVK, OOYeHm, npoghecop

cneyianvroi kageopu Nel ITncmumymy niocomosku opuouunux xaopis ona CBY
Hayionanvroeco opuouunoco ynieepcumemy imeni Apocrasa Myopoeo -

Yepeaunuenko O.1O.

Kopyniist mae 0e3nocepeaHiil BIUIMB Ha O€3MeKy JAep>KaBU 1 CTaBUTh IiJ] 3arpo3y
HaWBAXKJIMBIII MPUHIMIKN CYCHUIbCTBA, 3a3HayeHl B KoHcTutylli. lle momiObHo 1o
MOIIMPEHHS 3JI0AKICHOT TyXJIMHU, SIKa MPOHUKAE HA BC1 PiBHI CyCHUIBCTBA 1 3aTPOKYE
HOro cTaOUIBHOCTI Ta MPOLBITaHHIO. BaxkIMBO pO3yMITH HE TUIBKM MOTEHLIMHI
HACJIJKW Ta BIUIMB KOPYMIlli Ha HalllOHAJIbHY O€3MeKy, aje W muisixu 60poThOu 3
1i€10 HeOE3MEeUHO MPo0IeMOor0. Po3yMiHHS ITMX aCIEeKTIB JOMOMOXKE CYCHiIbCTBY
pyXaTucs 10 CTBOPEHHS CTa0LIBHOTO 1 0€3MEYHOr0 CyCHiIbCTBA.

HopmatuBHe BU3HAUYECHHS MOHSTTS «KOPYMIIis» BiAHaILIIO cBoe Mictie B 3Y «Ilpo
3armoOiraHHsl KOPyMIlii», B SKOMY II€ SIBUINE SIBJISE COOOI0 3JIOBKHUBAHHA OCOOOIO
CBOIMHU CITy’>KOOBMMHU TMOBHOBKEHHSAMH a00 IMOB'SI3aHUMU 3 HUMU MOMJIMBOCTSIMU 3

METOI0 OTPUMAaHHS HEMPaBOMIPHOI BUTOAM a00 MPUNHATTS TaKoi BHUroad, abo
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HaJIaHHS OOIITHKHU/TIPOTIO3UIII TaKoi BUTOAM JJIA ceOe UM 1HIUX 0oci0 (Takox
BKJTFOYA€E OOIITHKY/TIPOTIO3UIIII0 a00 HaJaHHSI HEMPABOMIPHOI BUTOAHM 0c00i, a0 Ha
il BUMOry 1HIUM (PI3MYHUM ab0 IOPUAMYHUM OCOOaM 3 METOK) CIIOHYKaHHS ITI€l
0CO0M 110 HE3aKOHHOTO BUKOPHUCTAHHS HAMAHUX 1M CIIYKOOBHX TOBHOBa)XEHBH a0O0
OB’ SI3aHUX 3 HUMHU MOXJIUBOCTeH) [1].

Posrasigatoun CyTHICTh OHSTTS «HAIIOHANIbHA O€31eKay, TO BOHO IIJIKOM BIIY4YHO,
Ha MO AYMKy, po3miymMadeHo B 3Y «lIpo HamionanbHy Oe3neky Ykpainw», jae
HallloHaJbHA Oe3neka YKpaiHM - 1€ 3a0e3ledyeHHs 3aXUCTy JAepKaBHOIO
CYBEPEHITETY, TEPUTOPIATBHOI LIIICHOCTI, JEMOKPATHYHOTO KOHCTUTYLIAHOTO Jady
Ta 1HIIKUX HAalIOHAJIBHUX 1HTEPECIB YKpaiHW BiJ pEalbHUX Ta MOKJIMBHUX HEOE3MEK.
[2].

OCHOBHI NpUYMHU KOpYyHLii B YKpaiHi MOKHa YMOBHO MOJUIMTH Ha HACTYIHI
rpynu: TOJITUYHI, €KOHOMIYHI, MPaBOBi, OpraHi3aliifHO-yMpPaBIiHChKI, COILIAIbHO-
MICUXOJIOTIYHI 1 €KOHOMIYHI. [loMiTHYHI TNPUYMHU TIOB’sI3aHI 3 MOKJIMBICTIO
BUKOPUCTAHHA BJIQJHUX TOBHOBAXCHb IS 3aJI0BOJICHHS TMPUBATHUX I1HTEPECIB.
ExoHOMIYHI NMPUYMHU BUHUKAIOTH 4Y€PE3 MOKIUBICTH JEP’KaBHUMH CIYKOOBILSAMHU
BUKOPHCTOBYBATH CBOi MOBHOBA)KEHHS B c(hepl EKOHOMIYHOTO yIPaBIiHHS.

SIKIo po3rnsgaTH TMUTaHHS B KOHKPETHHX cdepax, TO cycmiibHa HeOe3meka
KOPYIIIIi1 Y COIIaJIbHOMY aCMeKTi MOJIArae B HACTYIMHOMY: CHIOBUIBHEHHS COIIAJIbHO-
E€KOHOMIYHUX pedopM; 3pOCTaHHS COILIaJbHOI HAMpyrd B CYCHUIBCTBI; 3HAYHE
MOTIPIIEHHS PIBHSI COLIAJILHOTO 3aXKUCTY; (POPMyBaHHS MPUXOBAHOTO CIIOCOOY JKHUTTS
tommo. [lomiTHYHI HACHIAKKM KOPYMIll MPOSBISIOTHCS y 3MiHI TMOJITHYHOI BIIAJIH,
BiTUYKEHHI BJIaJ{ BiJ HApOAy, CTBOPEHHI HECTAOUIbHOI CUTYyallli, TANOPSAKYBaHHI
JIEp>KaBHOI BJIaJIA NMPUBATHUM Ta KOPIOPATHUBHUM IHTEpPECaM, BKIIIOYAIOYU THTEPECH
KOPYMIIOBaHMX TPyl 1 KJIaHIB. EKOHOMIYHI HaCHAKA KOPYIIii BKIIOYAIOTh
€KOHOMIYHE IMIJPUBAHHS JEpKaBH, JTUCKPEIUTAIII0 EKOHOMIYHUX pedopwm,
KpUMIHAQII3aI[ll0 Ta 3aTIHEHHS EKOHOMIKH, MEpEIIKOJAM B PO3BUTKY PHHKOBUX
BIJIHOCHH, MOHOIIOJI3AI[II0 €KOHOMIKK Ta i1HIIe. MOpaJlbHO-TICUXOJIOT14HI HACHIAKU
KOPYIIIT JIeMOPalli3yl0Th CYCHUIBCTBO, MOIIMPIOIOTh KPUMIHAIBHY TMCHUXOJIOTIIO,

BUKJIMKAIOTh BIIUYTTA O€3CHWIUIL y TpoMajJsiH. Y MPaBOBOMY AacIHeKTi KOPYILi
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JTUCKPEUTYE TPaBO AK YHIBEpCATbHUWA  PEryJNsITOp MPAaBOBUX  BIJTHOCHH,
MEPETBOPIOIOYN MOTO Ha 3aci0d 3a/JI0BOJICHHS MPUBATHHUX IHTEPECIB OKpEeMHX OCiO.
Kopymiiiss HeraTuBHO BIUIMBaE Ha (HOPMYBaHHS MIKHAPOJHOTO IMIIDKY YKpaiHw,
3MEHIIIY€E JI0BIpY 30BHILIHIX 1HBECTOPIB, YHEMOXIIMBIIIOE OTPUMAHHS KpeauTiB [3].

OTtxe, KOPYIILisA Ma€ CyCIiIbHO HeOe3MeUH1 HACIIIKH, 110 BUSBJISIOTHCS Y IIKOII,
3aBJaHiil HalllOHANBHIA Oe3merl KpaiHu B nuiomy. lle o3Hauae, mo kopymiiiiHi aii
MPU3BOAATH J0 HEOKAHUX 3MiH, sIKI BAHUKAIOTh BHACIIIOK MOPYIIIECHbB, OB’ I3aHUX 3
Kopymiiero. KpiMm Toro, CycmibCTBO TaKOX HECe €KOHOMIYHI Ta 1HII BUTpaTH,
OB’ s13aH1 3 3aM00IraHHAM Ta IPOTUJIIEI0 Kopymilii. [4,5]

[Ticnsa 2014 p. Ykpaina 3MilHAIA CBOIO HOPMATHBHO-TIPABOBY 0a3y B O0pOTHOI 3
KOpyIii€. byno mpuilHATO HOBE 3aKOHOJABCTBO MPOTH KOPYIILii, CTBOPEHO HOBI
AHTUKOPYIILIIHI CTPYKTYpU Ta BHECEHO 3HA4YHI 3MIHM 1O cyaoBoi cuctemu. Lli
3aX0AM TO3WTHMBHO TO3HAYMIIMCA Ha CHUTYyallii 3 3amobiraHHs Ta OopoThOu 3
KOPYIIIII€LO.

[TutanHs 60pOTHOM 3 KOPYMIIE€I0 OTPUMANIO OIUIbIINE yBard BiJl OpraHiB BIAH.
Pana namionansnoi 6e3neku 1 o6oponu (PHBO) mpuitHsina pimneHHs, siKi BIUTUBAIOTh
Ha KOPYILIHI CXeMH B KpaiHl, HUIIXOM aKTHBHOI'O 3aCTOCYBAHHS CAHKLIA MPOTH
KOHTpaOAaHAMCTIB,  IIaxpaiB,  MNOPYIIHHMKIB  IOJATKOBOI'O  3aKOHOJIaBCTBA,
MDKHAPOJIHUX 3JIOYMHIIIB Ta 1HIIUX TPABOMOPYIIHUKIB.

Takoxx ciij BII3HAYUTH BaXJIuBY poiib 3MI, rpoMaasHCBKHX CTPYKTYyp Ta
HeOalayKUX YKpaiHIIB Yy BHSBJICHHI KOPYMNIIHHUX CXEM Ta MPUTITHEHHI
KOPYIHIIIOHEPIB J0 BiAMOBiAANBHOCTI. lle YHEMOXIIHMBIIOE YHUKHECHHS IOKapaHHs
Kopymniionepamu. Hanpukiaza, BiIMIYEHHHA KOPYNUIMHWI CKaHAall, TOB'S3aHUM 3
3aKyMiBJICIO fA€llb YMHOBHUKaMU MiHicTepcTBa 00OpOHM YKpaiHH, MPHU3BIB [0
B1JICTaBOK Ta KPUMIHAJIBHHUX MTPOBA/I’KEHb.

Sk pe3ynbTaT, 3MIHIOIOTHCS MIAX0AU 3 OOKY BIIaJU /10 MIPUNHATTS OpraHi3aliiHo-
YOPaBIIHCHKUX PIIIEHb MO0 KOPYIIIIOHEPIB, TAKUX SIK IXHE 3BUIBHEHHS 3 MOCAJ 110
BUPOKY cyay abo moOpoBinipHa BiAcTaBka. lle mnepemkomkae KOpyHIiiHIM
MOCAJIOBISIM  TIPOJIOBXKYBATH 3JIOUMHHY ISUTBHICTh, OOMEXYE iXHI MOMJIMBOCTI

BIUIMBATH Ha CY]I, CBIKIB 1 JEMOHCTPYE HEBIBOPOTHICTh MOKAapaHHS 3a KOPYILIHI
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3n0unHU. CycHiIbCTBO CPUMMAE 1€ TO3UTUBHO, OCKIJIbKK BOHO IMOBEPTAE JIOBIPY 10
BJIaJM 1 BIEBHEHICTh Y TOMY, IO J€p)KaBa MOXE 3aXMCTUTU CBOiX I'POMAJsH Bij
oOKpaJlaHHd Ta 3JI0YMHHUX MpOosiBiB. Lle CBITYUTH MpPO KUTTE3TATHICTH JACP>KABU 1
KpaiHu.

[Ilo6  3MEHIIUTH  HACHIAKK, HEOOXITHO  MPOAOBXKYBAaTH  [IATH,  HE
3aJI0BOJIBHAIOUUCH  AOCATHYTUM. (i axkTUBHIIIE BUKOPUCTOBYBATH HAsBHI
MeXaHi3MU OOpOTHOM 3 KOPYIIE€I0, BKIIOYAIOUM Ti, M0 OynM 3rafaHi padime, a
TaKOXX IIyKaTH IHIII 3aKOHHI Ta €(EeKTHUBHI CIOCOOW TMOJIOJNIaHHS a00 MiHIMi3allil
kopymiii. [Ipu oMy HEOOX1THO 3BEpHYTH yBary He JIMIIEe Ha HOPMATHBHO-ITPABOBI
aKTH, a ¥ Ha OpraHi3aliiiHl pIIICHHA YpAIOBUX Ta YINPAaBIIHCBKUX CTPYKTyp. Lle
CTOCYETBCS BCIX JepKaBHHMX 1HCTUTYIIH. OCKUIBKM 0€3 CHIIBHOI, HEe3aJeKHOi Ta
€KOHOMIYHO pPO3BMHEHOI Jep>KaBU HEMae MeTH W HeoOXimHOCTI OopoThOu 3
kopynuieto. [Ipu npoMy He ciij 3a0yBaTH, 10 HEIOIMYCTUMO IMOPYLIEHHS 3aKOHY
AHTUKOPYNIIMHUMHU CTPYKTYpaMu a00 BIaJ0K0 CAMUMU.

MiHimMi3anis KOpyHiii J03BOJIUTh 3BUIBHUTH PECYpPCH, SIKI JOCI BUTpadaIucs Ha
AHTUKOPYMIIIMHI 3aX0Ju, HANpUKIaJ, Ha 3a0e3MeUeHHs 3aXUCTy JAEpKaBHOTO
CYBEPEHITETY, TEPUTOPIATBHOI LITICHOCTI, JEMOKPATHYHOTO KOHCTUTYLIHHOTO Jady
Ta IHIIMX HALIIOHAJILHUX 1HTEPECIB YKpaiHU BiJl peaJIbHUX Ta MOKIMBUX 3arpo3.
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BHYTp. CIIpPaB.

MUTAHHSI OPTAHI3AIIl HAHIOHAJIBHOI OBOPOHU:
MIKHAPOJHUA JOCBIJ

Mapuenko A.P.
cmyoeum IV-20 Kypcy ropuouunoeo gaxyivmemy
Yepnigeyvkozo HayioHanbHo2o yrisepcumemy imeni FOpiss @edvkosuua
HaykoBuii kepiBHUK: 3a6i0ysay kagedpu npoyecyaibHo2o npasa
Yepuiseybkozo nayionanvrnozo yHieepcumemy imeni IOpia edvkosuua, doxkmop

ropuouuHux Hayk, npogecop - O.B. lllepdaniok

Ha koxxHOMy erami po3gyMmiB Mpo OOOpOHY, Ha KOXHIA KpH3l, BHYTPIIIHIA 4H
30BHIIIHIN, M1/ 4aC MOMITUYHUX 3MIH, TIJHIMAETHCS MUTAHHS PO HALly OPraHi3alio
00OpOHM Ta OE3MEKU: 3 TOUKHU 30pY IiJIBUILEHHS MOPOry Oe3NeKu Ha TEPUTOpIi Ta 3a
il MexxaMu, 10 HalOuIbIIe TypOy€e HaIUX JIJAEpiB, ajieé TAKOXK, a 1HOJI OCOONHBO 3
TOYKH 30py 3JaTHOCTI HAIIOi CUCTEMU 3a0€3MEYUTH Y3TOJKEHICTh YCIX JEp’KaBHUX
MOJIITHK, SIK1 CIIPUSIIOTH O€3MeKa Hallii.

VYpsaoBa opranizailis 000poHH 1 Oe3meku Oepe CBii movyaTok mo cyTi 3 1960-x
pokiB. Bona BuruinBae 3 mocranoBu 1959 poky Ta TEKCTIB, sIKi i CYNPOBOIKYBAIH;
1€ TPOAYKT BiTOOpa’keHHS, BUTOKH SIKOTO CSTal0Th MI>KBOEHHOTO TIEPi0/Ty; BOHA HECE
cma 1 cmig Jpyroi cBiToBOi BiHM Ta X0ojHOi BiitHM [1]. [lpuHiunu, Ha AKuX
IPYHTY€EThCSL TPOBEICHHS JEpP)KaBHOI TMOJITUKM OOOpOoHM 1 Oe3meku, 3a3Hajiu
CEpHO3HUX 3MiH 3a OLIbII HIXK IT"ITHAUATH POKIB.

2008 1 2013 poku 3MIHWIM XapakTep Halioi 00OpOHU 1 Oe3IeKH, KOJU 3arpo3a

3HOBY CTajla CMEPTOHOCHOK 1 IIOCTIHHOIO, ajié BIAMIHHOIO BiJ TEPOPU3MY 1
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MOB’SI3aHUX 3 HUM JiepKaB. 3 pi3HUM, ajie HE MEHIIl HeOEe3MEYHUM 30pOEI0 MaCOBOTO
ypaxkenHsa. IIpodecionanizaiisi, cTpaTeriyudHa aBTOHOMIS, CHAJKOEMHICTh MIXK
BHYTPIIIHHOIO 1 30BHINIHBOIO O€3MeKor0. 3pocTaroyua KUIBKICTh 3000B’s3aHb 1
BTPYYaHb B albsSHCH 200 omeparlii, siki He € OTIOCepEAKOBAHNMH, BIMIOBIAE HA TIE B
€BPOIEUCHKIA 000pOHi, o OynyeThesi, B Adranictani abo JliBii, B Adpuka i B
cxigaomy CepenzeMHOMOD 1.

Tomy nepxkaBa MOBHHHA MOCWIMTH (YHKIII MOHITOPUHTY, TONEPEIKEHHS Ta
EKCIIePTU3H, a TaKOK CTBOPUTU BIAMOBIAHI 1H(POpMAIlIHHI Ta KOMAHHI JAHIIOKKH.
Ile poOuThCs B IBOSIKOMY KOHTEKCTI. JleprkaBa OUIbIle HE B 3M031 BIOPATUCS 3 yciMa
KpU3aMu MOOJUHII, 3aBXK/IM 1 B yCIX MICISX 1 K BOHA CTOITh. OJJHAK BOHA BiAIrpae
CBOIO JIOBIPY B KOKHIN KpH3l, MiJ MUIBHUM MOTJSOM T'POMAJICBKOI TyMKH, SKa
BHMarae HeraiiHuX Ta e(heKTUBHUX peakilid. OCKiIbKA KPU3HW 3apa3 PO3TOPTAIOTHCS B
JAHIIOrax, TaK camMo JIITh 1 Jili0BI 0COOM: BiJ MICIEBUX 0 €BPOINEHCHKHUX 1
MDKHapoIHUX. Bo/HOYAC KOJEKTUBHUM THTEPEC BXKE HE BTUIIOETHCS JIMIIE CTUXIHHO,
00OB’SI3KOBO B HAaIllOHAJIbHIN JiepxaBi. [HImUMU cioBamMu, 3’SBIISIETBCS HOBA
KyJIbTypa YIpaBIiHHA, OUIbII JOrOBipHA, OUIBII 3aCHOBAaHA Ha MapTHEPCTBI, OLIBII
riiobanbHa.

[Ipuknan mnOpouTIOCTpYyE 1I€: «KUTTEBO BaxiauBa» 1HPpacTpykTtypa. Tema
natyerbes cepenuuoro 1990-x poki, y Cnomydyenux Illtatax, ne iX Ha3uBalTh
«KpUTUYHOIO» 1H(ppacTpykTyporo, abo B Kanami, 1e BOHM Ha3UBAIOTHCA
CKPUTUYHUMMY». Y CBIJIOMJICHHSI 3POCTAI0U0i CKJIAIHOCTI CUCTEM, B3a€MO3aJICKHOCTI
Ta artomizalii Cy0’€KTIB, Ba)JIMBOCTI MEpEX, MaTepialbHUX 1 HeMaTepiaibHUX
(iHpopmariitHuX, ane He TIIBKU: TPAHCTIOPTHI, BOJIHI, Xap4OBI1 JIAHIIIOTH ...) TIPUBEIIO
JI0 BUCHOBKY, II[0 CaM€ CTaJIICTh 1 JOCTYIHICTh IUX CUCTEM CTalOTh CTPATETTYHUMH,
OCKLIBKH BOHHA OOYMOBITIOIOTH O0€3MEePEPBHICTh HAIlIOHAIBHOTO JKUTTSI.

['moGanibHMiA 1 TOTIEpeYHUI 30BHINIHIN 1 BHYTPIIIHIN XapakTep 3arpo3 BiINOBiAa€E
[JI00JIBHOMY 1 TMOINEPEYHOMY XapakTepy BIAMOBLAEH 1 BHOOPY 1 BU3HAUYEHHS
MPIOPUTETIB MOJITUYHUMHU OpraHaMiu. 3BiJICH 1 pepopma IJIaHyBaHHS HalllOHAJIbHOI
Oesrneku, 1 (QYHKIS «3axXUCTy» y 30poitHux cwiax. [lpupojgHo, 1m0 I BENHKI 1

HE3aBEpIIeHI pPO3pOOKM MaloTh HACHiAKH, SKi B TEpIIy Yepry CTOCYIOThCS
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BIMCHKOBUX, ajie 0araro B 4OMYy BHUXOJSATh 3a iX Mexi. SIKII0 BUOpa BOHU OyiH
MepmuMu B OOOpOHI, a HaWdJacTime €IWHWUMH, TO 3apa3 BOHHU € JIMIIE OJHHUM
€JIEMEHTOM cepell 1HIUX y cdepl Oe3neku: Sk 1 cama aepkana! Skmio rimodanpHa
0o00poHa TOCTaBWJAa apMii Ha YOJII CHUCTEMH, pelTa CHIAYITh 3a 3arajlbHOI0
MOOUTI3AIli€r0 1 TMIJPKUBIIOIOTE ii, TO 3MIIIEHHS JiHIA BiJl BIHCHKOBOI OOOPOHHU J10
HalllOHATBHOI O€3MeKH 03HaYae, 10 Bce OUIbIe He 00epTAEThCsI HABKOJIO BIHCHKOBO1
¢byHK1ii 260 HaBiTH BIHCHKOBUX MiH [1].

Micist HalioHanbHOI Oe3reku, ToOTO Oe3mepepBHICTh 1 MOCTIHHICTD, Tependavae
opramizamiro, sfka 00 ’€IHy€e: BCiX CyO’€KTiB, 3 YacoM, HaBKOJIO OJIHI€I METH;
OaraTorpaHHICTh MICii, HaBKOJIO O€3MEepepBHOCTI HAIIOHAIBHOTO >XUTTS; OIlIHKA
pe3yJbTaTiB; MapTHEPCTBO B MOBEIIHIII.

Cnucok BUKOPUCTAHUX JIZKEPeJI:

1. Tristan Lecoq : «Gouverner par gros temps. L’organisation de la défense
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MHICJSABOEHHA KPU3A: 3AI'PO3U TA HPOTUAIA

Mopo3sos €.P.
Kypcanm Incmumymy nioeomosxku opuouunux kaopis o5 Cnyscou besnexu
Ykpainu nayionanvrnozo ropuouunozo ynieepcumemy imeni Apocnasa Myopozo
HaykoBuii kepiBHUK: KaHOudam eKOHOMIYHUX HAYK, 00YeHm, npogecop
cneyianvHoi kagedpu Nel ITnemumymy niocomosexu opuouyHux xaopise onsi CHbY
Hayionanvnozo opuouunoco yuisepcumemy imeni Apociasa Myopoeo -

Yepeaunuenko O.10.

upokomacimrabHa arpeciss PO npotu Ykpainu BIiMHyIa HA CTaH HaI[lOHAJIBHOT
Oe3mekn YKpaiHu, 3aBJaBIIN «yIapy» HE TUIBKH 0 CEKTOpY Oe3meku i 000poHH, a i
M0 €KOHOMIIIl YKpaiHU Ta yCiM 1HIIUM cdepam ii KUTTeAIsIbHOCTI. OKpIM MUTAHHS

po mnepeMory YKpaiHM y BiiiHI, y SIKIdi HEMae >KOJHUX CYMHIBIB, BapTO TaKOX
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3a3HAYUTH BAXJIMUBICTh MICISIBOEHHOTO TEPIOAY 1 KpPHU3H, SKa MOXKE HACTYIUTH.
[Tprunn 6e3miy: 3pyitHOBaHa 1H(YPACTPYKTypa, 3HWKEHHS BUPOOHHUNX CHJI ACPKABH,
BeJIMKa KUIbKICTh JIIOJICH, SIKI BUiXaju 3a KOpJOH, ab0 MOMEpJH BiJ PyK arpecopa,
JUCIIPOIIOPLIIS HAPOHKYBAHOCTI Ta CMEPTHOCTI HACEJIEHHS TOILIO.

Opna 3 HaMOUIBII TIMOOKUX MPOOJEM IMICIASBOEHHOTO BIJIHOBIEHHS YKpaiHU —
E€KOHOMIYHAa KpH3a, SiKa MOXE 3aJUIIUTH BIJOMTOK Ha KpaiHi Ha NOBrui 4dac. B
MepIry 4epry ypsaa Ykpaiaum mae 3a0e3meunTd (piHaHCOBY CTaOUTBHICTH y JIeprKaBi.
Jiist 1bOoro HEOOX1AHO peaHIMyBaTH Tally31 eKOHOMIKK YKpaiHu (MeTanypris, XiMidyHa
MIPOMHMCIIOBICTb, CUTBCHKE TOCIIOAAPCTBO, CUILCHKOIOCIIOAapChka NepepoOKa Ta 1HII),
BkiagaTucs B [T-chepy. s BTUIEHHS IUX 3aX0/11B HEOOX1AHO 3ally4aTH 1HBECTOPIB,
gkl OyayTh BKiaaatu (piHaHCH B YKpaiHy, 11 ramy3i Ta KOHKpETHI mianpuemctsa. Ha
JAHWM Yac HaWOUIbII aKTyaJlbHUM € 00OpOHHA MPOMHUCIIOBICT, Y AKIA YKpaiHa Mana
BEJIMKUM MOTEHI1al 1 10 BiHH. Lle BiIHOCUTBCA SIK 10 BUPOOHUIITBA 30POi, Tak 1 10 ii
po3po0oK. Jloka3oM SIKOCTI BITYM3HSAHOI 30pOi € 11 €PEeKTUBHICTh Ha MOJi 0010, IO
TaK0X € CBOEPITHOIO pekiiamoro ykpaincbkoro BIIK st 3akopaoHHMX mapTHEpIB, a
came: pakeTHi komruiekc, BIIJIA, OpoHeTrexHika, CUCTEMHU pajioyioKailii YkKpaina
aKTUBHO YKJAJa€ JIOTOBOPH 3 3aKOPJOHHUMHU OOOPOHHHMMH KOMIAHISIMU JJIS
MOCHJICHHSI 00OPOHOCIIPOMOXKHOCTI KpaiHU 1 OJHOYACHO 3alydyWTH TEBHI (iHAHCH,
AK1 OyTyTh HAJIXOJAUTHU JI0 IEPKABHOTO OIOKETY.

VY 4KOCTI MpUKIaAy MOKHA MPUBECTH JOTOBIP MPO CTPATErIYHY CHIBIPALIO0 MK
HiMellbkuM KoHiepHoM Rheinmetall AG Ta yxpaincekum «Ukroboronpromy. ILls
CHIBIIpalls HalllJIeHAa Ha MOCUJICHHS O00OPOHOCIPOMOKHOCTI YKpaiHH, OJTHOYACHO 3
M YKpaiHa OTpuMae AWBIACHAM BiJ KOMIDIEKCHOTO TpaHChepy TEXHOJOTIH.
[ToxiOH1 TOMOBIEHOCTI JO3BOJISITH MOCUIUTH BIWCHKOBY Millb KpaiHH, aayTh HOBI
pobOoUl MicCIs, a TaKOX IMOTEHIan JJIsi PO3BUTKY BJIACHUX HOBHX TEXHOJIOTIA Ha
OCHOB1 HajaHuX mapTHepamu. lle macTe NOWITOBX UIsi PO3BUTKY BJIACHOTO
BUpOOHMIITBA. Takoro pojay cmiBIpall i3 3aJy4Y€HHSM IHBECTHII HECYThb BEIUKHIA
MOTEHITial, BOHM BIJKPHBAIOTH IIEPCIEKTHBY IIEPETBOPUTH YKpaiHy Ha HOBY

MOCTIHAYCTpilaibHy JaepkaBy [1].
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He menm kputuuni Hachiaku OyayTh s qemorpadii B Ykpaini. Uepes BiiiHy Ta
E€KOHOMIYHY HECTallIbHICTh Oarato rpomMaasH abo MOKWHYIN KpaiHy, a00 3aruHyJIH
BiJ BiiicbkoBOi arpecii P®. Ha Bigminy Bim KpaiHu arpecopa YKpaiHa I[IHYe CBOIX
rpoMajasiH. JIIOACBKUI TOTEHIIA € HaWJopOoXKYMM Jisi Hamoi kpaiHu. be3
MpaIliBHUKIB MMPOMUCIIOBICTh 200 CLIBChKE TOCMOAAPCTBO HE € KUTTE3AaTHUMU. be3s
HAyKOBIIIB Ta 1H)KEHEPIB MPOrpec KpaiHU CTaHE HA MICIIl 1 3 4aCOM MOYHETHCS MPOIIEC
nerpanamii. Came ToMy BKe 3apa3 HEOOXiAHO 3allydaTd BeNWKi (IHAaHCOBI pecypcH
JUIS THATPUMKH IIUX Taly3eH, JUIsl YTBOPEHHS cIemianbHuX (OHIIB, HAIIJICHUX Ha
(biHAHCOBY pEIHTErpallilo MOCTPAXKIATIOT0 HACENIEHHS, MOTPIOHO BBOAUTH (HiHAHCOBY
JOTIOMOTY JISI MOJIOJIUX CiMeH, 00 BMOTHUBYBATH HAPOKEHHS AiTeH [2].

He menm BaxxiamBoro mpooiieMoro, siky Tpeba BHUpIIIyBaTH BXXE 3apa3 — 1€ OCBITa.
Cnouatky uepe3 nangemito COVID-19, a nmotiMm 1 4depe3 BiiickkoBy arpecito P®
npoTu YKpaiHM yCl HaByajbHI 3aKjiaJd Ha TEPUTOPli KpaiHu Oyl 3a4MHEHI 1
MepeBe/ICHI Ha CHUCTEMY JUCTAHIIMHOTO HABUYAHHA — 1€ CTajJO MPUYUHOIO PI3KOTO
3HIDKEHHS SIKOCTI HaBYaHHS 1 OTPUMYBaHUX 3HAaHb. TakMM UYHMHOM HEOOXiTHO
BIJIHOBJIIOBAaTH OCBITY B YKpaiHi NUISIXOM MiABUIICHHS MPECTUXKY BUKIAIALBKOI
TiSTTBHOCTI B CYCHUIBCTBI 1 TIAHO oOIUTadyBaTH ix mparmo. Tpeba 3amporryBatw
BUJIATHUX HAYKOBUX JIISIYIB 3 MEPEJAOBUX JIEPKaB CBITY 1 MepermMaTu ix JOCBIJI, TAKUM
YUHOM BHUOpAaBIIM HaWKpaile y Halkpammx YKpaiHa 3MOXKE CTBOPUTH 1HCTUTYT
HaBUYaHHA B KpaiHl Ta BAXOBATH CYCHLIbCTBO, JI€ OCBITA AIMCHO Oy/€ LIHYBATHUCH [3].

[Ticnst BiMHM MOCTaHE MUTAHHS BETEPaHiB, SIK1 MOBEPHYIUCH 3 GPOHTY Ta OyAyTh
MaTu MoTpedy y peinTerpaiii B CyCHiabCTBO. JloBeAeThCS 3alHATUCH MUTAHHAM
JIOTIOMOTH BeTepaHaM, sIK MOpaJibHOI, Tak 1 ¢iHaHcoBoi. [loTpiOHO mpairoBaTH HaA
CTBOPEHHSIM (OHJIIB JOMOMOTM BeTepaHaM, 3a0€3MEUUTH MPOIEC IMOBEPHEHHS
BeTepaHa 10 MUPHOTo XUTTA. Hi B IKOMy pa3i He MOXHa ITHOPYBATH 110 TPoOIIeMy,
OCKIJIBKH 11€ MO€E CIIPOBOKYBATH BEIUYE3HY KUIBKICTh 3JI0YMHIB, BUKIMKAHUX THUM,
o0 JIIOAWHA HE OTpuMasia HajeXHY JOMOMOry 1 T BIUIMBOM BIIYYTTA
HECIIPaBEIJIMBOCTI, HEBJIAYHOCTI 3 OOKY CycniibcTBa Ta oTpuManux posnani (IITCP,

1HIII TICUX14HI TPAaBMH) MOKE BAATHUCS 10 3JI0UYMHIB Ta AHTUCOLIAJILHOT TOBEIIHKH [4].
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[le nuime HEBeNWKUN TEpeNiK MpoodiieM, sKi KpaiHi Tpeba  BUpINIYBaTH B
MicAABOEHHUN TmepioA. Jlms Toro, mo0d HE BTpayaTHm dYac BXKE 3apa3 MOTPIOHO
pO3pOOJIATH CcTpaTerii  BIJHOBJICHHS SIK E€KOHOMIKM Haloi JepXaBu Tak 1
3a0e3neyeHHs] ColiajdbHOI CKIIagoBoi. Tpeba HampanbOBYBaTH 1 NpUAMATH HOBI
3aKOHM, SKI OyJyTh MpalloBaTH B HOBIH pealbHOCTI, Tpeda IMIIEMEHTYBaTH
MDKHAPO/IHI MPABOB1 aKTH , SIKI IOMIOMOXYTh HaM HE TUIbKHU BIJIPOJKYBaTH BIIACHY
€KOHOMIKY, ail CKOpllIe 1HTErpyBaTHCs /10 CBITOBOIO chiBToBapucTBa. Hampukian
Beryn 0 €C un HATO. Sk pa3 B iboMy HanpsiMKy MU 0a4uMO JiSTTbHICTD FOPHUCTIB-
HayKoBIIiB. FOpuUCTIB-NpaKTHKIB, 3aKOHOJIABIIIB. be3 HOBUX MpaBuIl )KUTTEAISIIIBHOCTI,
AKUMU 1 € 3aKOHU. HeMoxumBO Oyne «IITHATH» E€KOHOMIKY, MIAHSITH MNPECTHXK
HayKOBIlS, 1H)KeHepa, po3poOHrka. HemoxmBo Oyjae MATpUMYBATH BiMCHKOBHX,
MPaBOOXOPOHIIIB, 3a0€3MeUyBaTH I'JIHE ICHYBAHHS COI1aJIbHO HE3aXUIIIEHUM BEpCTaM
HACEJICHHS.
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OBMEKEHHS IMMOJITUYHNX MTPAB MEBHUX KATETOPIil
TPOMAJISH SIK OJIVH I3 BAYKEJIIB MIHIMI3AIIIT 3ATPO3
HAIIOHAJILHIN BE3NELI YKPATHHI

Ocanuiii T.B.
cmyoenm 2-20 Kypcy I0puoutHo2o hakyivmeny
Hayionanvnoeo ynisepcumemy «3anopizvka [lonimexuixay
HaykoBuii kepiBHUK: 0.10.H., npo@., 3a8i0ysay Kageopu KOHCMuUmyyiiHozo,
AOMIHICMPpamueHo2o ma mpy0ooeo2o npasa Hayionanvnoeo ynieepcumemy

«3anopizvka [lonimexuixa» - Makcakosa P.M.

Tpunuare 1aBa pPOKM YKPAiHCBKUN CYBEPEHITET CHCTEMAaTHYHO ITIIA€THCS
MIPOTUIIPAaBHOMY BTPY4YaHHIO Ta arpecii 3 6oky Pociiicekoi denepairii. /Jlanuii Brius
MPOSIBISIETBCS. Y YHMCIEHHUX  CINpo0ax HACUIBHUIIBKOI 3MiHHM, TOBAJICHHS
KOHCTUTYIIIMHOTO Jajay, 3a3iXaHHI Ha TEpUTOpPIaIbHY ULUIICHICTh YKpaiHu 3a
JIOTIOMOT'OI0  30pOMHOTO BTOPTHEHHS, Ta, HAWTOJIOBHIIIE, MAaHIMYJAIIl HApOJIHUM
BOJICBUSBIICHHSM THX €JIEMEHTIB YKPAiHCHKOTO CYCITUIBCTBA, K1, MAIOUH YKPATHCHKE
IPOMAJTHCTBO Ta 3HEBAKAIOUM YKPAITHCHKY JEP’KaBHICTh, TOTOBI HAa BUYWHCHHS
3JI0YMHIB TPOTHU OCHOB HAIIOHAJILHO1 O€3IeKN Y KpaiHu.

B Vkpaini 3akoH0/1aB40 BU3HAHO 11 BUIIB 37TI0YMHIB MPOTH OCHOB HAIIOHAIBHOI
oesmneku (ctarTi 109-114-2 Pozainy I OcobauBoi yactuan KpuMiHaabHOTO KOJIEKCY
VYkpainu (nani — KKVY). 3a BunHeHHS KpUMIHAIBHUX MPABONOPYIIEHb JAHOTO BULY
ynaanid KKY nepenbauvae mokapanHs y BUTISAL: M030aBIeHHS BOJII HA CTPOK Bix 3
1o 15 pokiB, abo J0BIUHE yB’SI3HEHHS; M030aBIEHHS MpaBa 00iMMaTH MEBHI MOCAAU
ab0 3aliMaTUCs TIEBHOIO MISUTHHICTIO HA CTPOK A0 15 pokiB; KoH(picKkalis MaiHa [1].
Opnak, BUHHa oco0a HE 3a3Ha€ KOJHMUX CAHKI[H, CHOPSIMOBAaHUX Ha OOMEKEHHS
MOJIITHYHUX TIPaB TPOMAASHUHA, sIKi 3a0€3MeUYyr0Th MOXKJIWBICTh OpaTH ydacTh y
3nicHeHH] TakuX (popm Ge3nocepeHbOl 1EMOKpaTii, Ik BUOOpH Ta pedepeHIyMH.

IIpu boMy 3BepTaEmMo yBary Ha Te, IO came Il ABI (Gopmu Oe3mocepenaHboi

neMoKpaTii - BuOOpH Ta pedepeHayM, BIIMOBITHO 10 TOJOXKEHH cTaTTi 69 KVY
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nporosionieHi Koncturyiiero Ykpainu ocHoBHUMH [2]. MOoXIMBICTH peanizailii
TaHuX (GopM CyCHIILCTBOM TakoX Bu3HaHO crarrero 38 KV, BiANMOBIIHO 10 AKO1
rpOMaJITHA MaloTh MpaBO OpaTH ydacTh B YINPaBIiHHI JEPKaBHUMHU CIIPaBaMH, y
BCEYKPATHCHKOMY Ta MICLIEBUX pedepeHIymMax, BUTbHO 00MpaTH (aKTHMBHE BHOOpUYE
npaBo) 1 OyTu oOpanuMu (TacuBHE BUOOpYE MPaBO) IO OPraHiB JEPKABHOI BIAIA Ta
opraHiB MiciieBoro camoBpsiayBants. Takox, KY nepenbauena peamnizaiis ¥ 1HIINX
dbopm aemokparii. 30kpema, BIAMOBITHO A0 mojoxkeHb ctaTTi 39 KV, rpomansan
MaroTh IPaBO 30uparucs MUPHO, 0e3 30poi 1 MPOBOAUTH 300pH, MITUHTH, MOXOJH 1
JEMOHCTpAIlii, TTPO TIPOBEICHHS SKUX 3aBYAaCHO CIOBIIIAIOTHCS OpraHU BHUKOHABYOI
BJIaJIM YM OpPraHM MICIEBOTO CcaMOBpsiAyBaHHSA. B ymoBax BoeHHOro abo
HAJ[3BUYAHOTO CTaHy, JJiA 3amoOiraHHs Oynb-iKUX 3arpo3 HaIllOHaNbHINA Oe3merti,
KOHCTUTYIIIHHO BU3HAHO MOJIMBICTH OOMEKEHD 3a3HAUYCHUX BHUIIE MOJITHYHUX TIPAB
rpomagsn (crarta 64 KY). Ilpu npomy, B ymMoBaxX MHUPHOTO 4acy, OOMEKEHHS
MOJITUYHUX TIpaB TPOMAASH B AacleKTl 3a0e3NeueHHs HalllOHaJbHOI Oe3MeKu
JepKaBH MOKJIMBI JIUIIE 11040 nporoiomenux crareto 39 KV, a peanizawis nepmumx
IBOX (pOpM — KOHCTUTYIIIHHO BU3HAYEHUX OCHOBHUMH (BHOOpH 1 pedepeHaymH,
nporojomeHux crarero 38 KY) He nepegdadae MOXKIMBOCTEH CyJOBOTO OOMEXKEHHS
X npaB. CaMe Ha el HampsSMOK KOHCTHTYIIIMHOTO PEryJIIOBaHHS MOJITHYHUX TIPaB
MU XOTUIM O 3BEpHYTH yBary B IIUX Te€3aX TU MIJHATU MUTAHHA 100 HEOOX1THOCTI
BIIPOBAKEHHS 3aKOHO/IaBYO BU3HAHOTO MOPSJIKY CYIOBOTO OOMEKEHHs IpaBa OpaTu
y4acTh y BHOOpax Ta pedepeHymax A MeBHUX KaTeropid rpoMajisH, a came s
IpOMAaJIsiH, SIKi BUMHUIIN 3JIOYMHH MPOTH OCHOB HaIlIOHATBHOI O€3MEKH.

TeopetnuHe OOMEXEHHS MOJITHYHUX MPaB 3J0YMHLIB, BUHHUX y TOCSTaHHI Ha
OCHOBH HAIlIOHAJILHOI O€3MeKHu YKpaiHW, HE MOXKE MPOTUPIYUTU KOHCTUTYIIHHOMY
MOJIOKEHHIO, 3aKpirieHoMy B ctaTTi 15 KV, BIANOBIIHO A0 SKOTO CYyCHIIBHE KUTTS
B YKpaiHl IPYHTY€TbCS Ha 3acajax TMOJITHYHOI, €KOHOMIYHOI Ta 11e0JIOTIYHO1
06araToMaHITHOCTI, OCKUTbKH «HApOJHE BOJICBUSABIICHHS», SIKE Ma€ Ha METI MiApUB
HAI[IOHANTFHOT OEe3MeKN Ta CKAacyBaHHS YKPaiHCHKOi JEp>KaBHOCTI HE BIAMOBITaE
KOJIHIM KOHCTUTYIIMHO-TIPABOBI HOpPMI, $Ka pEerjiaMeHTye 3aiicHeHHS ¢GopM

6e3nocepenHbOi 1eMOKpaTii B kpaini. OOMeXeHHs TMOJTITUYHUX MPaB TPOMAJISH HE €
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parKaIbHOK a00 HOBATOPCHKOIO 17IC€10 IS KpaiH 3axigHoi muBiLIi3allii, YAaCTHHOIO
SIKO1 € YKpaiHa.

SIckpaBUM TPUKIAZOM TOMY € KpUMiHalIbHE 3aKoHOJaBcTBO Dpanmii. Tak, B
Poznimi 11, I'masi I KpuminansHoro kogexkcy ®@panmii 1992 poky, crarrero 131-26
nependavaeThCs 10AATKOBAa (hopMa MOKapaHHsS y BUIJISAAL 3a00pOHU KOPUCTYBAHHS
MOJITUYHUMH, TPOMAJSHCHKUMHU Ta CIMEWHMMH I[IpaBaMH, SKa MOIIHMPIOETHCS
BKJIIOYHO Ha MpaBO 0oOMpaTH Ta mpaBo OyTH oOpaHuM. 3a00pOHAa KOPUCTYBATHCS
MOJIITHYHUMHU PaBaMU HE MO’KE MEPEBUIILYBATU JIECATH POKIB y pa3i 3aCy KEHHS 3a
37I0YMH Ta W'STH POKIB y pa3l 3acyKeHHS 3a TNpoBuHy. He nuBnsdmch Ha
TUMYacOBUN XapakTep MOAIOHOI 3a00pOHH, JaHa KPUMIHAIBHO-IIPABOBA CAHKIIISA
aKTUBHO BUKOPHCTOBYETHCS y BHUIIAJIKaX MPU3HAUCHHS MOKAapaHHs 3a KpUMIHAJIbHI
MIPaBOMOPYIICHHS, CIPSAMOBaHI MPOTH Halli, JEp:KaBU Ta MPaBOMOPAIKY, SKi
Mmictatbes B Kuuzi UerBeptiih KpuminanbHoro konekcy @paniiii [3].

Cxoxy Ha  (paHIy3bKy KpUMIHAJIBHO-TIPABOBY  CaHKIIIO  Mepeadadae
Kpuminaneanii konekc denepatuBnoi Pecryomiku Himewunmna. Tak, 3rimHO CTaTTi
45 KpumiHambHOTO KOAEKCY, 0c00a, 3acyaKeHa 10 M030aBJIEHHS BOJI Ha CTPOK HE
MEHILIE OJIHOIO POKY 3a BUMHEHHS 3JI0YMHY, BTpadae MpaBo 001MMaTH JAeprKaBHI
MocaJi Ta KOPUCTYBaTUCSA BHOOpPUMMH IpaBaMH CTPOKOM Ha NI'ATh pokiB [4]. B
JAaHOMY BHUIIAJAKYy HE KOHKPETH3Y€ThCS BUMHEHHS 3aCYJKEHOK OCO0O0I0 3JI0YMHY
OpOTH OCHOB HalioHambHOI Oe3meku. [lo30aBneHHS aKTHBHUX Ta MACHBHHUX
BUOOpPUMX MpaB nepeadavaeThes 1 3a 1HII BUW 3JI0YMHIB, HE TIOB'A3aH1 3 O€3IMEKOI0
JepXKaBu.

Ha wmam mornsn, momiOHI 3MiHM Mae 3a3HaTH 1 3aKOHOJABCTBO YKpaiHM.
3p0o3yMiJI0, 1110 B YMOBax ChOTOJICHHS TaKl IEPETBOPEHHS MOKU-I1I0 HE MOXYTh OyTH
BIIPOBAKEHI B XKUTTs, 00: mo-nepie, 3riqHo yactuau 2 cratti 5 KKY, 3akon mpo
KpUMIHAJIbHY BIJMOBIJATBHICTh, 110 BCTAaHOBIIOE KPUMIHAIBHY MPOTHUIIPABHICTH
TISTHHS, TIOCHIIIOE KPHUMIHAJIBHY BIAMOBIJANBHICTh a00 IHIIUM YHHOM TOTIPIIyE
CTaHOBHIIIE 0COOM, HE Ma€ 3BOPOTHOI All B Yaci; MO-ApPyre, 3r1JIHO YaCTUHH 2 CTATTI
157 KV, Konctutynis Ykpainu He Moke OyTH 3MIHEHa B yMOBax BOEHHOTO a0o

Haa3BUYaitHoro crany [2]. OpnHak, HEOOXITHO pO3YMITH, IO, BPaXOBYIOUH
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IEOMOJIITUYHE TOJOKEHHSI YKpaiHW, NMUTAHHS PO3KPUTTS 3JI0YMHIB IMPOTH OCHOB
HalllOHANbHOI Oe3neKu JAep:kaBu Oyle HE MEHII aKTyaJlbHUM MICHS 3aKIHUCHHS
POCIHCBHKO-YKpaiHChKO1 BiMiHU. I 111 3MIHM BXKe 3apa3 MarOTh OyTH 3aKJaJieHl B IJIaH
nii moao MoaepHizamii Koncruryuii YkpaiHu Ta HaIllOHAJbHOTO KOHCTUTYLIMHOTO
3aKOHO/ABCTBA SIK OJJTHOTO 13 3aBJjaHb MICJISBOEHHOTO BITHOBJICHHS.

[IporHo3yroun MOXJIMBI MHEPENOHM Ha HUIAXY JOKOPIHHOI 3MIHM IIPaBOBOI
CUCTeMH YKpaiHu, CHiJ 3BepTaTH y MallOyTHbOMY yBary Ha MOTEHIIAHY pEaKIliio
MDKHapoAHOI cniibHOTU. KoXkeH 3acymkeHud B YKpaiHi 10 MOKapaHHs, 1o Oyxae
nependadaTtu 0OMEXEeHHsSI BUOOPUYHNX MPaB FPOMAASTHIHA, MAaTUME 3MOTY 3BEPHYTHCS
710 MIP)KHApPOJIHUX MPABOBUX YCTAaHOB, TaKUX AK €Bponeiicbkuil Cyj 3 MpaB JIOAUHH,
3 IO30BOM IIPO MOPYILIEHHS HOro IpaB, rapaHTOBAaHUX TAaKUMHM MIKHAPOIHUMHU
akTamMH, SK MDKHApOJHUM MakT MpPO TPOMAISIHCHKI 1 MOJITHYHI IIpaBa Ta
€Bporelicbka KOHBEHIIIS 3 IPaB JOAUHU.

CydacHa MDbKHapoJiHa IpaBoBa MPaKTUKa HAPAXOBYE HE OJMH CYJOBHIl IpoLec, B
SKOMY CTOpPOHA TMO3MBaya BHCTyNajla MPOTH OOMEXKEHHSI CBOIX BHOOPUYMX TpaB sK
caHkiii 3 OOKy JepkaBM 3a BUMHEHI KpUMIHAJIbHI MPaBOMOPYIICHHS.
HalisckpaBimuMm NOpUKIAaIOM, Ha Hally AYMKY, € crpaBa J[xona I'epcta mportu
Cnonyuenoro KopomiBctBa Bemukoi bputanii ta Ipmanmii. J»xon I'epct BinOyBaB
MOKapaHHsl 3a HEHaBMUCHE BOWBCTBO, 1, BIAMOBIIHO 10 cTarTi 3 3akonHy «IIpo
HapoJIHE MPEJCTABHULITBO» [S5], HE MaB MpaBa TOJOCYBATHU i Yac yB’SI3HEHHS Yy
MeHITeHiapHii ycranoBi. Cyl MOCTaHOBUB, IO 3arajbHa 3a00poHa YB’SI3HEHUM
Crnonyuenoro  KopomiBcTBa  KOpUCTYBAaTHCS ~ INPaBOM  TOJIOCY — CYNEpPEUYMTH
€Bporneichkuil KOHBEHIIIT 3 TIpaB J0uHU [6]. X0oua, BITHOCAYUCH 3 YCIEIO MOBArok0
10 €BpOIEHChKOI KOHBEHLII 3 MpaB JIOAUHU, MM O TAaKOX XOTUIM IMPHUBEPHYTH
OKpeMy yBary W 10 IIbOTO MiAXOIy 3aKOHOJABYOrO BHU3HAHHS NPaB YB'S3HEHHUX HA
rojocyBaHHs. bo BOHM HE MatOTh IOBHOT'O 00CSTY MpaB Ta 1 PI3UYHUX MOXKIMBOCTEN
(y 3B'13Ky 3 OOMEKEHHSM CBOOOIM MEpeCyBaHHS) MO0 peati3alii BCiX iX mpaB sk
BHUOOPIIIB HA y4acTh y BUOOPUOMY MpOIIeci, OB s3aHi 3 mpaBoM rojiocy. Hanpukian,
BOHU HE MOXYTb OpaTH y4acTh y IIPOBEJICHHI BCiX (opM NepeaBUOOpHOI ariTalli Ha

BIJIMOBIAHUX BUOOpax; HaBPsSJ YU BOHM MOXYTh B MOBHOMY OOCS31 3/1MCHIOBATH
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CIIOCTEPEKEHHS 3a MPOBEJACHHSIM BIAMOBIAHUX BUOOPIB; B CHIIy OCOOJIUBOCTEMN CBOTO
CTaTycCy (SIK YB’SI3HEHUX) CJIiJI MOCTABUTU MiJ CYMHIB 1 iX MOJIMBOCTI OTPUMYBAaTH
Ta TMOWUpIOBAaTH 1H(GOPMAIIIO, 10 CTOCYETHCA TMIATOTOBKM Ta MPOBEIACHHS
BIIMOBITHUX BUOOpiB. B 1bOMy acmekTi MOXHa HABOJUTU ¥ 1HII JIOBOJH, IO
CTaBJIATh MiJ CYMHIB HaJaHHS MIKHAPOJIHOTO 3aXHCTYy Ta OOTPYHTOBAHICTh PIBHUX
MOKJIUBOCTEW BHOOpIIIB came Iii€i kareropii ocid, ToOTO oci0 1mo30aBIeHUX BOJI.
Tomy 1me mutanHs Mae OyTH TEMOIO JJisi MalOYTHIX HAYKOBHMX AOCIIKEHb B Wil
cdepi, Xxoua 10 HHOTO BXKE MPUBEpTaa yBary HaykoBoi crnuibHOTH P.M. Makcakoga,
HATOJIONIYIOUM Ha HEOOXITHOCTI BCTAHOBJICHHS 3aKOHO/aBUOl 3a00POHHU TOJOCYBATH
oco0am, 1110 3HAXOIATHCS Y MICIISIX TT030aBICHHS BOJTI.

OTxe, MOXEMO 3 BIIEBHEHICTIO 3asgBUTH, MPO HEOOXIAHICTh pedopmMyBaHHS
KOHCTUTYIIHHOTO Ta KPUMIHAJIBHOTO 3aKOHOJABCTBA YKpaiHU LIOJ0 perjlaMeHTallii
MOPSIIKY peaizallii mpaBa y4acTi y BUOopax Ta pedepeHayMax yB'ss3HEHUX. 30Kpema,
CJI1JT PO3MJISIHYTH MOXJIMBICTH BIIPOBAHKEHHS 3aKOHOJJABYOT0 MEXaHI3My 0OMEKEHHSI
BHOOPUYMX TIpaB TPOMAASHHWH, SK KPHUMIHAJIBLHO-TIPABOBOI CAHKIIi 32 BYWHCHHS
3JI0YMHIB TPOTH OCHOB HAI[IOHAIBHOI O€3MeKu Jep>KaBU. APryMEHTYEMO TaKy
HEOOXITHICTh HEMOJIMBICTIO IONYILIEHHS 10 YIPABIIIHHS JAEPKABHUMHU CIIPaBaMH M
3MIIACHEHHIO OyIb-KOT0 BIUIMBY HAa BHYTPIIIHHO- TA 30BHIMIHBOTOIITHYHI ACTIEKTH
JIEP>KaBHOTO KUTTS 3JIOYMHIISIMH, SIKI OyJId 3aCyJIKEH1 J0 MOKapaHHs 3a JISHHS, 110
Majii Ha METI HaCHJIBHUIBKY 3MiHY Ta MOBAJICHHS KOHCTUTYIIIMHOTO JIaxy YKpaiHw,
MOJIITUYHY JI€CTaOLTi3alliio JCp>KaBHOTO JKUTTS, TOCSITaHHS Ha TEPUTOPIATBHY
HUTICHICTh KpaiHU Ta BYUMHEHHS 1HIITUX 3JI0YMHIB MPOTH OCHOB HaIllOHAJIBLHOT O€3MEeKH
VYkpainu. Came 111 3MIHM MarOTh CTaTH OJHUM 13 BaKeJiB MiHIMI3aIlli 3arpo3
HalllOHANBHINA Oe3memi YKpaiHu, Hacamiiepea B TMepioa il MICISIBOEHHOTO
B1IHOBJICHHS.
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