Summary to the Decision of the Constitutional Court of Ukraine № 1-rp/2014 dated February 11, 2014 in the case upon the constitutional appeal of citizen Oleksandr Zaporozhtsev concerning the official interpretation of the provisions of Article 1241.1 of the Civil Code of Ukraine (the case on the right to a mandatory share in the legacy for adult disabled children of the testator 
Subject of the right to constitutional appeal – citizen O.S. Zaporozhtsev – maintains that courts of general jurisdiction when hearing cases on classifying Group III disabled persons as adult disabled children of the testator inconsistently applied the provisions of Article 1241.1 of the Civil Code of Ukraine (hereinafter referred to as “the Code”), which violated his constitutional right to acquire private property pursuant to the procedure provided for by law (Article 41 of the Constitution of Ukraine).

The Constitutional Court of Ukraine ruled on this issue proceeding, among other things, from the following premise. 

The property law subject represented by the testator (bequeather) in the case of his/her death has a right by means of making a will to dispose of his/her property – the legacy, which by law includes all rights and responsibilities that the testator held as of the moment of opening of the legacy, and which were not terminated after his/her death (Articles 318, 1218, 1233, 1235, 1236 of the Code).

In terms of its legal nature, the freedom of disposal of one’s property by making a will (freedom of last will) is one of the fundamental principles of inheritance law, which, however, is not absolute. The Code provides for certain limitations of the testator’s will concerning his/her right to dispose of the property (restrictions of the principle of freedom of last will) by establishing a separate category of persons entitled to a mandatory share of the legacy. The right to a mandatory share of the legacy is granted to minor, underage, adult disabled children of the testator, disabled widow (widower), and disabled parents who inherit, regardless of the contents of the will, a half of the share that they would have if they inherited it by law (the mandatory share) (paragraph 1 Article 1241.1 of the Code).

The Constitutional Court of Ukraine when explaining the notion of the “adult disabled children” as it is used in paragraph 1 Article 1241.1 of the Code with regard to the right to a mandatory share in the legacy referred to the provisions of Article 75.3 of the Family Code of Ukraine that includes the disabled individuals of Groups I, II, and III in the “disabled” category as well as pension legislation and laws of Ukraine that regulate social insurance and contain a definition of the “disabled”. Therefore, according to Article 1.4 of the Law of Ukraine “On Minimum Subsistence Level” № 966-XIV dated July 15, 1999 and paragraph 17 Article 1.1 of the Law of Ukraine “On Mandatory State Pension Insurance” № 1058-IV dated July 9, 2003 the category of disabled persons also includes the persons recognised as disabled pursuant to a respective legal procedure. 

Thus, the Constitutional Court of Ukraine held that for the purposes of the constitutional appeal, the provisions of Article 1241.1 of the Civil Code of Ukraine concerning the right of adult disable children of the testator to a mandatory share in the legacy should be understood as reading that this right is enjoyed inter alia by the testator’s adult children who were recognised disabled in accordance with the respective legal procedure regardless of their disability group.

