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Summary to the Decision of the Constitutional Court of Ukraine no.2-rp/2009 dated January 15, 2009 in the case upon the constitutional petition of 53 People’s Deputies of Ukraine concerning the conformity with the Constitution of Ukraine (constitutionality) of the Decree of the President of Ukraine “On Some Issues Related to Administration of Foreign Political Activities of the State”

Subject of the right to constitutional petition – 53 People’s Deputies of Ukraine – applied to the Constitutional Court for consideration of the conformity with the Constitution of Ukraine (constitutionality) of the Decree of the President of Ukraine “On Some Issues Related to Administration of Foreign Political Activities of the State” no.513 dated June 4, 2008 (hereinafter referred to as the Decree) that provides for the following: candidacies for positions of the First Deputy and Deputy Minister of Foreign Affairs of Ukraine, Head of Division, Consul General, Minister-Counselor, counselor of a diplomatic mission of Ukraine in a foreign state, an international organisation, President, First Vice President and Vice President of the Diplomatic Academy of the Ministry of Foreign Affairs of Ukraine shall be preliminary approved by the President of Ukraine pursuant to the established procedure; materials related to approval of candidacies for the First Deputy and Deputy Minister of Foreign Affairs of Ukraine shall be submitted to the President of Ukraine by the Minister of Foreign Affairs of Ukraine before they are submitted to the Cabinet of Ministers of Ukraine for appointment of these candidacies for the aforementioned positions (Articles 1 and 2).

Pursuant to Article 18 of the Constitution, foreign political activity of Ukraine is aimed at ensuring its national interests and security by maintaining peaceful and mutually beneficial cooperation with members of international community according to generally acknowledged principles and norms of international law. 

Foreign policy is an important area of the state’s activities and its efficiency requires stability of foreign political course, coordination and coherence of actions of public authorities.

Verkhovna Rada of Ukraine exclusively by laws determines the fundamental principles of foreign policy of the state and foreign relations, hears annual reports and special addresses of the President of Ukraine concerning Ukraine’s domestic and foreign situation, grants consent to the binding nature of international treaties of Ukraine within the term established by law and denounces them (Articles 85.1.5, 85.1.8, 85.1.32 and 92.1.9 of the Constitution). 

President of Ukraine, pursuant to the status determined in the Constitution, is the head of state and acts on behalf thereof and is a guarantor of the national sovereignty, territorial indivisibility of Ukraine, respect for the Constitution, human and citizen’s rights and freedoms (Article 102). Pursuant to Article 106 of the Constitution, in the sphere of foreign policy, President of Ukraine guarantees the state’s independence, national security and legal succession of the state, represents the state in international relations, administers the state’s foreign political activities, negotiates and concludes international treaties of Ukraine, makes decisions on recognising foreign states, appoints and dismisses heads of diplomatic missions of Ukraine to other states and to international organiations, accepts credentials and letters of recall of diplomatic representatives of foreign states, submits to the Verkhovna Rada of Ukraine nominations for the Minister of Foreign Affairs of Ukraine, confers the highest diplomatic ranks (Articles 106.1.1, 106.1.3 - 106.1.5, 106.1.10, 106.1.24).

Cabinet of Ministers of Ukraine ensures implementation of foreign policy activities of the state, directs and coordinates work of the ministries and other executive bodies (Articles 116.1, 116.9 of the Constitution).

Thus, Verkhovna Rada of Ukraine, President of Ukraine and Cabinet of Ministers of Ukraine have separate constitutional authorities in the sphere of foreign political activities but only the President of Ukraine being Head of State is entitled to administer these activities. Provisions of the Constitution that provided for the aforementioned authorities of the President of Ukraine and other subjects of foreign political activities of the state are norms of direct effect (Article 8.3). This means that Head of State not only exercises overall direction of the foreign political course of the state in accordance with the fundamental principles of Ukraine’s foreign policy determined by the Verkhovna Rada of Ukraine but also uses respective tools for influencing activities of the subjects of foreign political activities in order to protect national interests and security of Ukraine.

Implementation of the fundamental principles of foreign political activities determined by the Verkhovna Rada of Ukraine that is carried out under auspices of the President of Ukraine and ensured by the Cabinet of Ministers of Ukraine and the Ministry of Foreign Affairs of Ukraine requires coordination of actions of these executive bodies by Head of State, including such issues as human resourcing in this sphere. When exercising administration of foreign political activities of the state, President of Ukraine influences activities of the Cabinet of Ministers of Ukraine and the Ministry of Foreign Affairs of Ukraine through respective decrees and orders.

The Decree providing for preliminary approval of candidacies for positions in the Ministry of Foreign Affairs and the Ministry’s Diplomatic Academy of Ukraine is aimed at ensuring, as it is mentioned in its preamble, implementation of Article 106.1.3 of the Constitution that inter alia provides for the authority of the President of Ukraine to carry out administration of foreign political activities of the state. The exercise of this constitutional authority stipulates participation of Head of State in selection of personnel, including such participation through preliminary approval of candidacies for positions in the Ministry of Foreign Affairs of Ukraine and the Ministry’s Diplomatic Academy of Ukraine that offers training, re-training and capacity development courses for diplomatic and consulate personnel. 

Hence, the procedure for preliminary approval of candidacies for positions mentioned in this document as provided for in the Decree should be seen as one of the ways of the exercise by the President of Ukraine of his constitutional authority to administer foreign political activities of the state.

The Constitution, namely Articles 85.1.25 and 106.1.11, provides for approval by the Verkhovna Rada of Ukraine of the President’s appointment of candidates for certain positions, and Article 136.3 – for the President’s approval of a candidate for position of the Chair of the Council of Ministers of the Autonomous Republic of Crimea. Thus, when solving problems related to state administration, such approval is to coordinate actions of public authorities and represents a form of the exercise of their authorities.
The Decree, as follows from its contents, is to further improve implementation of foreign policy of the state, develop coordination in this sphere, including such areas as professional training and selection of personnel for the Ministry of Foreign Affairs of Ukraine who ensure and directly implement foreign policy.

The word combination “preliminary approval” as used in the Decree means that the procedure of approval of candidacies for positions in the Ministry of Foreign Affairs of Ukraine takes place at the stage of personnel selection before an authorised official or body makes a decision on appointing candidates for these positions. Simultaneously, it shows who should render such an approval. Such an approval from the President of Ukraine is received by the Minister of Foreign Affairs of Ukraine who either submits candidacies for respective positions to the Cabinet of Ministers of Ukraine or appoints the candidates himself. 

Hence, preliminary approval of candidacies for positions in the Ministry of Foreign Affairs provided for in the Decree is a procedure for coordination of actions of the Minister of Foreign Affairs of Ukraine with the President of Ukraine with regard to appointment of respective officials. This procedure does not replace the decision-making on appointment of these candidates for positions as an act of volition of officials or bodies entitled to make such decisions and may not be considered as a mandatory component of this decision. 

Henceforth, a preliminary approval of candidacies for the aforementioned positions by the President of Ukraine does not prevent the Cabinet of Ministers of Ukraine from exercising its authorities in the sphere of ensuring implementation of foreign policy of the state, direction and coordination of ministries’ activities provided for in Articles 116.1 and 116.9 of the Constitution and appointment of first deputy ministers and deputy ministers – nominated by ministers as provided for in Article 22 of the Law “On the Cabinet of Ministers of Ukraine”. Having issued the Decree, President of Ukraine did not interfere with the authorities of the highest executive body.

The procedure of preliminary approval of candidacies for positions in the Ministry of Foreign Affairs of Ukraine as provided for in the Decree regards resolution by the President of Ukraine of a specific aspect of foreign political activities and does not regard general aspects of organisation and operating procedures of this Ministry. Therefore, the Constitutional Court sees no grounds to connect provisions of the Decree mentioned in the constitutional petition with organisation and activities of executive bodies, namely Cabinet of Ministers of Ukraine, regulation of fundamental principles of civil or diplomatic service, identification of fundamental principles of foreign policy that belongs to the sphere of legislative regulation. 
Thus, the Constitutional Court of Ukraine held to recognise the Decree of the President of Ukraine “On Some Issues Related to Administration of Foreign Political Activities of the State” no.513 dated June 4, 2008 as conforming with the Constitution of Ukraine (constitutional).
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