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PepakuiiHa paga

— Tonosa KoHcTtuTyuinHoro Cyay YkpaiHu

(ronosa PepakuinHoi pagu)

— 3acTtynHuk fonosun KoHcTtutyuiriHoro Cyay Ykpainu,

[OKTOP I0pnaAnYHUX Hayk, npodecop, akagemik HAMNpH
YkpaiHu (3acTynHuK ronosu PepakuiiHoi pagu)

— NPOPEKTOop, 3aBigyBay kadenpm KOHCTUTYLLINHOIO Nnpasa

HauioHanbHoro yHisepcutety «lOpmnamnyHa akagemis YkpaiHm
iMmeHi flpocnaesa Mygporo», 4OKTOP IOPUANYHNX HaYK,
npodecop, YneH-kopecnoHaeHT HAMNpH Ykpainu

cynas KoHctutyuiriHoro Cyay Pociricbkoi depepaldlii,
LOKTOP I0pUANYHUX Hayk, npodecop

cynns KoHctutyuiriHoro Cyay Ykpainu, OOKTOP I0pUANYHUX
Hayk, npodecop

cynnsa KoHctutyuiriHoro Cyay Ykpainm y BiocTaBL,

cynna KoHctutyuiriHoro Cyay YkpaiHn,
KaHAMAAT IOPULANYHUX HayK

cynns KoHcTtutyuiriHoro Cyay YkpaiHm y BiacTaBsL,,
[OKTOP I0pUANYHUX HayK, Npodecop,
yneH-kopecnoHaeHT HAMNpH YkpaiHun

cynnsa KoHctutyuinHoro Cyay Ykpainum y BigctasLi,

LOKTOP I0pUANYHUX Hayk, npodecop,

akagemik HATMpH Ykpainu

LEKaH IopuanyHoro dakynstetTy YepHiBeLbkoro
HaujioHanbHOro yHiBepcuteTy iMeHi lOpis deabkoBuya,
LOKTOP I0pUANYHUX HayK, Npodecop

MocTinHuin npenctaBHnK BepxoBHoi Paan YkpaiHn

y KoHctutyuinHomy Cyai YkpaiHm, LOKTOP I0PUANYHUX HaYK,
npodecop, akagemik HAMNpH Ykpainn

cypas KoHctutyuiriHoro Cyay Ykpainu,

KaHOMOaT IopUaNYHNX HAYK

cynnsa KoHctutyuinHoro Cyay Ykpainum y BigctasLi,
KaHAMAAT IOPUANYHUX HAYK

cynas KoHctutyuiriHoro Cyay Ykpainum y BigcTasLi,
KaHOAMAAT IOPULANYHUX HayK

npodecop kadenpmn 3arasibHOTEOPETUYHUX

Ta Oep>XaBHO-MPaBOBUX HAyK HaLioOHanbHOro yHiBEPCUTETY

«Kneso-MorunsHcbka akagemisa», 4OKTOP IOPUANYHUX HayK,
yneH-kopecnoHaeHT HAMNpH Ykpaidn

3rigHo 3 NocTaHoBOW Npe3naii Buuwoi atectauinHoi komicii Ykpainu Big 1 nunHa 2010 p. Ne 1-05/5
«BicHuk KoHcTuTyuinHoro Cyny YkpaiHv» BKIKOYEHO 00 nepeniky HaykoBuxX GaxoBuUX BUOAHb
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Ne 3/2013
Cynns KoHctutyuinHoro Cyay YkpaiHu

JINTBUHOB
Onexkcanpp MukonanoBuy

Hapopauecs 2 kBiTHA 1965 poky B M. Byrneripcbk JoHeubKoi
Ay obnacri.
= TpynoBy AOisnbHICTb po3noyaB citocapemM 3P «[MoCTHIKOB-
cbka» BO «LLlaxTapcbkaHTpaunT».

Micna 3akiHyeHHs y 1988 poui [anekocxigHOro BMLLOIo
3arajibHOBINCbKOBOIrO KOMaHLHOIo y4mauLia iMeHi mapwana
K. K. POKOCOBCbKOIo NpoxoAmB BiiCbKOBY CIyX0y Ha KOMaHA-
HUX NOocagax.

3 1991 poky no 1995 pik — 3aCTynHMK ANpPeKTopa, IOPUCT
BE/L «®PomiHcbke» HBIM «LLlaxTiHmex» M. LLlaxTapcbk JoHeLlb-
Koi obnacri.

3 1995 poky no 1997 pik — topuct AT «Cneuoasar» B M. MakiiBka [JoHeLlbKoi
obnacri.

Y 1996 pouj 3akiHYMB €KOHOMIKO-NPaBoBuUiA dpakynbTeT JOoHEeLbKOro Aep>KaBHOro
YHiBEPCUTETY.

3 1997 poky no 2001 pik — cyaans ByabOHHIBCbKOro panoHHOro cyay M. JJOHeLbK.

3 ntoToro no 4yepeeHb 2001 poky — cynas JJoHeupkoro o6nacHoro cyny.

MpoTarom 2001-2006 pokis ob6iiMaB nocaay cyani AnensuiiHoro cyny JoHewubKoi
obnactTi.

Y 2006-2010 pokax — cynasa AnensuiriHoro cyay JIbBiBcbkoi o6nacTi.

3 x0BTHA 2010 poky — cyaas Buuioro cneuianizoBaHoro cyay YkpaiHu 3 po3rnsay
LUMBISIbHUX | KDUMIHANBHWX Crpas.

Y motomy 2013 poky Xl yeprosum 3’'isgom cypaiB YKpaiHu NpuU3HaAYeHUin CyOaeto
KoHcTtutyuiriHoro Cyay YkpaiHu.

Mpucsry cknae 15 TpaBHsa 2013 poky.

ABTOp HM3KM HaykoBWUX Mybnikauin, y TOMy 4mcni 3a kopgoHom. [Mpautoe Hag
ancepTauiiHMM O0ChiaXeHHaM 3a TeMoto «PecnybnikaHiam sk 3acaga KOHCTUTYLN-
Horo nafy YkpaiHu».
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Ne 3/2013
Cynnasa KoHctutyuinnHoro Cyay YkpaiHu

TYNULUbKUA
Onexkcanpp MukonainoBuy

Hapoamecsa 1963 poky B ¢. binosip’a Yepkacbkoro panonHy
Yepkacbkoi obnacTi.

Micnga 3akiH4eHHS cepenHbOi KON NPOXOauB CTPOKOBY
BiliCbKOBY CNyXO0Y.

MpautoBaB dpe3epyBasIbHUKOM Ha pagionpubopHoOMy
3aBogi M. Cmina ta Yepkacbkomy 3aBogj «CTpoMmalLnHa».

1988 poky 3akiH4MB XapkiBCbKUA IOPUANYHWUIA IHCTUTYT
iMm. @. E. [13ep>XMHCbKOrO.

Y 1988-1989 pokax — cTaxucTt npokypaTtypu M. JoHeubkK,
cniguvn, ctapwmin cniganin npokypatypu KyiibuiieBcbkoro
panoHy M. JloHeubK.

Mpotarom 1993-2010 pokiB — cyaasa KynbuleBCbKOro paroHHOro cyay
M. JoHeubk, y 2002—-2009 pokax — ronosa Lboro cyay.

3 XX0BTHA No rpyaeHb 2010 poky — cyaas JOoHeLUbKoro anensuinHoro rocnogap-
CbKOro cyay.

Y nepiog 2010-2012 pokiB — cynas, ronosa JIbBIBCbKOro anensuiniHoro rocrno-
[apCbKoro cyay.

3 2012 poky no 2013 pik — cynnas, ronosa JHiNpoONeTpOBCLKOro anensuinHoro
rocnozapchbkoro cyay.

Y 1paBHi 2013 poky MNpe3naeHTom YkpaiHu npuaHadenmin cyaaeto KOHCTUTYLIMHOro
Cyay Ykpainu. Mpucary cknae 15 TpasHa 2013 poky.

HaropopxeHuin NoyecHoo rpamoToro [epxaBHoi CyooBOT agMiHicTpauii Ykpainu,
lOBINIEMHMM 3HAKOM BuLoro rocnogapcbkoro cyny Ykpainum «20 pokiB rocnogapcbkmm
cynam YkpaiHn», noasakor Buuoi keanidikauinHoi komicii YkpaiHn Ta HauioHanbHOi
WwKOnM cyaaiB Ykpainuv, Bia3Hakoto Buiyoi kBanidikauinHoi komicii cyaais YkpaiHm —
HarpyaHum 3Hakom «[MpaBocynas i cnpaBeasinBICTb».

KaHgmpart Hayk 3 AepPXXaBHOIrO yrpaBJliHHS.

ABTOpP HU3KM Ny6nikaujii LLoa0 KOHCTUTYLINHOT pedopMn 3 MNTaHb YAOCKOHANEHHS
CyZ0BOi CUCTEMMU.
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Y HOMEPI

AKTU KOHCTUTYLIMHOIO CyYAY YKPAIHU

BucHoBok KoHcTuTyuinHoro Cyay YkpaiHum
y crnpaBi 3a 3BepHeHHsaM BepxoBHOi Pagu YkpaiHu npo HagaHHs
BMCHOBKY LLOO0 BiAMNOBIOHOCTI 3aKOHOMPOEKTY NPO BHECEHHSA 3MiH
no crtarti 98 KoHcTtuTtyuii YkpaiHm Bumoram ctaten 157 i 158
KOHCTUTYLT YKPATHU .« . .o 8

PiweHHsa KoHcTuTtyuitHoro Cyany YkpaiHu
y crpaBi 3a KOHCTUTYUIMHUM nogaHHam 48 HapogHuX aenyTaTis
YKkpaiHv wono odilinHOro TinyMadyeHHs nosIoKeHb YaCTUHU OPYroi
ctatTi 136, yacTuHM TpeTboi cTaTTi 141 KoHCcTuTyuji YKpaiHm, ab3auy
nepLuoro YactuHu apyroi ctatTi 14 3akoHy YkpaiHu «[po Bnbopun
nenyTtarie BepxoBHoi Pagn ABToHOMHOT Pecny6niku Kpum, micueBumx
pan Ta CiNnbCbKNX, CENLLHNX, MICBKUX TOJTIB» . . o v v vt i i v i ie e e e e e e as 13

Oxkpema aymka cyani KoHcturtyuiiHoro Cyay YkpaiHuv

Baynina [O. B.

CTOCOBHO PiweHHa KoHcTtuTtyuinHoro Cyay YkpaiHu y cnpasi

32 KOHCTUTYLIMHUM NoAaHHAM 48 HapogHUX aenyTaTiB YKpaiHu

wono O@ilinHOro TAYMAayYeHHS MOJIOXKEHb YaCTUHWU JpYyroi

ctatTi 136, yactuHm TpeTboi ctatTi 141 KoHcTuTyuii YkpaiHn,
ab3auy nepLioro YactuHm apyroi ctatTi 14 3akoHy YkpaiHu

«[Mpo Bubopu nenyrtarie BepxosHoi Paan ABToHOMHOi Pecny6-

nikn Kpum, micueBmx pafd Ta CiNbCbKUX, CENULLHUX, MiCbKNX

TOTTIB» e e e e e e e e 21

Okpema aymka cypni KonctutyuiiHoro Cyny YkpaiHu

Kamna B. M.

CcTOCOBHO PiweHHa KoHcTtuTyuiHoro Cyny YkpaiHv y cnpasi 3a
KOHCTUTYLHMM nogaHHaM 48 HapogHux genyTtatiB YkpaiHu

o0 0diLiHOIro TIYMa4yeHHs NOoJI0XKEeHb YaCTUHKW Apyroi cTaT-

Ti 136, yacTuHuU TPeTboi cTaTTi 141 KoHcTuTyuii YKpaiHn, ab3auy
NMepLoro YyactmHu gpyroi ctatti 14 3akoHy YkpaiHu «[1po
Bnoopn penytatie BepxoBHoi Pagn ABTOHOMHOI Pecny6nikn

Kpum, MmicueBux paf, Ta CilbCbKUX, CENULLIHUX, MICbKUX rofiB» . .. 25

Okpema aymka cynni KoHcturtyuiiHoro Cyay YkpaiHuv
Creuioka I. B.

CTOCOBHO PiweHHa KoHcTtuTtyuinHoro Cyay YkpaiHu y cnpasi
3a KOHCTUTYLIMHUM NogaHHaM 48 HapogHMX AenyTartiB YKpaiHm
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woao O@iuiMHOro TAyMadeHHs1 MONOXEeHb 4aCcTUHW APYroi
ctatTi 136, yacTuHn TpeTboi ctaTTi 141 KoHcTUTyLii YkpaiHu,
ab3auy nepLioro YactuHm apyroi ctatTi 14 3akoHy YkpaiHu
«[lpo BWOGOpu penyTtatiB BepxoBHoi Pagnm ABTOHOMHOI
Pecnybnikn Kpum, micueBux pag Ta CiflbCbKUX, CENULLHKX,

MICBKUX TOJTIBY & v v v vttt e e et e e e e e e e e et e e e et e e

Okpema aymka cynni KoHcturtyuiviHoro Cyay YkpaiHum
WunwkiHa B. 1.

CTOCOBHO PiweHHa KoHcTtuTtyuinHoro Cyay YkpaiHu y crnpasi
3a KOHCTUTYUIMHUM nogaHHaM 48 HapogHux AenyrtariB
YKpaiHM Wwoao o@ilinHOro TiymMaveHHs MNOoJSIoXKEHb YaCTUHU
apyroi ctatti 136, yactuHn TpeTboi ctaTtTi 141 KoHCTUTyuil
YkpaiHun, ab3aly nNepLioro YactuHu apyroi ctatTi 14 3akoHy
Ykpainu «[po Bubopwn aenytatiB BepxoBHoi Paan ABTOHOMHOI
Pecnybnikn Kpum, micueBux pag Ta CiNbCbKUX, CENULLHUX,

MICBKUX TOJTIBY & v v v o v e e e e e e e e e e e e e e e e e e e

PiweHHs KoHcTuTyuiiHOro Cyay YkpaiHu
y CnpaBi 3a KOHCTUTYLiINHKMM nogaHHamM BepxosHoro Cyay YkpaiHu
wono BiganosigHoOCTi KoHcTUTyuii YKpaiHM (KOHCTUTYLINHOCTI)
OKPEMMUX MOJIOXEHb CTaTTi 2, ab3auy Apyroro NyHKTy 2 posainy Il
«[MpuUKiHLEBI Ta NepexifHi NoNoXxeHHsA» 3akoHy YkpaiHm «[po 3axoam
oa0 3akoHoaaB4doro 3abe3nedyeHHs pedopMyBaHHSA MEHCINHOI
cuctemu», ctatti 138 3akoHy YkpaiHu «[Mpo cynoycTpin i cTaTtyc
cyoais» (cnpaea WoA0 3MiH YMOB BUMAATM MEHCIN | LWOMICSYHOro

[OBIYHOIO rPOLLOBOr0 YTPUMAHHSA CyAniB Y BiACTaBLi) . ............

[0 17-1 PIMHUL KOHCTUTYUIT YKPAITHU

LWnwkin B. MapaHTyBaHHA KOHCTUTYLIMHOrO rnpasa Ha QYHKLUIO-

HYBaHHS YKPATHCbKOT MOBU AK OEPXABHOT .+« o v v oo e e e

CaruuH M. 3abe3neyeHHs BEPXOBEHCTBA KOHCTUTYLT Y OiiNbHOCTI

KOHCTUTYLLAHOT FOCTULLIT .« . oot et e e e e e e e e e e e

KywHipeHko O. CnpaBennmeicTb ik 6a3oBa LjHHICTb KOHCTU-

TYLIAHOTO JTAZY .« o« v v v vttt e e e e e e e e e e e e e e e

TEOPIHA TA NTPAKTUKA KOHCTUTYLLIMHOI
IOPUCOMKUIT

lonoBiH A. Brname piweHb KoHctutyuinHoro Cyay YkpaiHu Ha
MpaBoOBUA MOPALOK Y Aep>XaBi B aCrekTi 3aXMCTy KOHCTUTYLINHUX

MPAB i CBODOM, . .ottt it e ittt e e

F'ynstan M. OCHOBHI HanpsiMu MPaBOBOrO PErytOBAHHSA IHCTUTYTY

KOHCTUTYLLIMHOT CKAPIM B YKPAIHI « . o v v e e i et e e e
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Mapkyw M. [Mpobnemn KpuMiHanbHOro npouecy YKpaiHn B
KOHTEKCTi Cy4aCHOI KOHCTUTYLLIMHOT JOKTPUHM .« oo a i as
KapHayx T. 3ax1ucTt 0cobUCTMX HEMANHOBMX NPaB LPUANYHNX OCIO
KoHcTuTyuinHum Cyoom YkpaiHu: npobnemMmn 1a NePCNekTmMBn . ... ...
MapTtuHiok P. pobnemMn He3MiHIOBAHOCTI MpPaBOBUX MO3NLN
OPraHiB KOHCTUTYLIIMHOTO KOHTPOJITHO &« & v e vt et e e e et iie e e e e e e e

3APYBDKHUN AgocCBIg

BipmMoHTieHe T. 3HayeHHSA Cya0OBOro KOHCTUTYLIIMHOINO KOHTPOJIO
OIS PO3BUTKY MPABA « « + o v vt v v ettt et et e e et et e et e
Biptok J1. PO3BUTOK €BPOMNENCHKOro coujiasibHOro 3aKOHOOABCTBA:
3aKOHOMIPHOCTI I MPOTUPRIMYS . o oo e e e e e e e

NAM’ATI BUOATHOIO BYEHOIO

EBrpados 1. Kpeaom v uenbto ero xm3Hm 6bi10 cnyxeHue MNpasy,
[OCTUXEeHne ero TopXxecTsa B 00LLEeCcTBe (CBETION 1 He3abBEHHOMN
NAMSATU C. C. AJTEKCEEBA) .« .+« v v vttt et ettt e ettt ettt e
HayKOBI BO00YTKI . . .o ittt e e e et e e

BIiTaEMO I0BIIAIPIB . . . . ot e
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AKTH KOHCTHTYIITHHOIO CYITY YKPAIHH

IMEHEM YKPAIHH

BMCHOBOK )
KOHCTUTYLIIAHOIO CYAY YKPAIHU

y cnpasi 3a 3BepHeHHsm BepxosHoi Pagu YkpaiHu npo HOAAHHS BUCHOBKY
LIOAO BIAMOBIAHOCTI 3UKOHOMPOEKTY NPO BHECEHHS 3MiH fO cTaTTi 98
Koncturyuii Ykpainm sumoram crateit 1571 158 Koncturyuii Ykpaitu

M. Knis Cnpasa Ne 1-15/2013
21 TpaBHsa 2013 poky
Ne 1-8/2013

Koncturyuivinmin Cyn Ykpaium y cknagi cyagis:

lonosina AHaTonia CepriioBu4ya — rosoByt4Oro,
Baynina FOpis BacunboBuua,

BpuHueBa Bacuna AimutpoBuya,

BpogiueHka Cepria JleoHigoBuua,

BuHokypoga Cepris MapkisHoBu4a,

lNynstas Muxaina Mupocnaeosuua,
3anopoxusa Muxaina MNeTpoBuya — gonosigaya,
Kamna Bonognmupa Muxamnnosuua,

Konoca Muxaina IeaHoBu4a,

JinTtBnHosa OnekcaHapa MukonaoBuua,
Mapkyw Mapii AHgpiiBHU,

OBuapeHka B’auecnaBa AHgpiioBuua,
MaceHioka OnekcaHapa Muxannosuuya,
Cepreivuyka Onera AHaToninoBuua,

Creutoka MNeTpa BorgaHoBuya,

Tynuubkoro Onekcavgpa MukonanoBuya,
LWantanu Hatani KOCTAHTUHIBHM,

LUuvwikina Biktopa IBaHoBUuua,

PO3rnsiHyB Ha NIEHApPHOMY 3acifgaHHi cnpasy NPO HagaHHA BUCHOBKY LLOAO Bigno-
BiIHOCTi 3aKOHOMPOEKTY MPO BHECEHHS 3MiH Ao cTaTTi 98 KoHcTtuTtyuii YkpaiHw
(peecTp. Ne 2049) (gani — 3akoHONPOEKT) BMMoOram ii ctaten 157 i 158.

MpuBooom ons po3rnsany cnpasu BianoeiaHo Ao ctatti 159 KoHcTuTyuii YkpaiHu
cTano HagxomxeHHs no KoHctutyuiiHoro Cyay YkpaiHum 3akOoHOMPOEKTY 3rigHo 3
MocTtaHoBoo BepxoBHoi Pagn YkpaiHu «[po BKAOYEHHS A0 NOPSAKY OEHHOMO OPYroi
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cecii BepxosHoi Pagu YkpaiHn CbOMOro CkMKaHHS 3aKOHOMPOEKTY NP0 BHECEHHS
3MiH go ctatti 98 KoHcTuTyuii YkpaiHn i npo noro HanpaeneHHs A0 KOHCTUTYUIMHOrO
Cyay Ykpainun» Big, 16 kBiTHA 2013 poky Ne 186-VII (Tonoc Ykpainn, 2013 p., 23 kBiTHS)
0N HagaHHS BUCHOBKY LWOAO WOro BigmoBigHOCTI BMMoram ctatem 157 i 158
KoHcTuTyuji YkpaiHn.

MipcTaBoto ons po3rnsny cnpasu € HeOOXiAHICTb HaaaHHA KoHCTUTYUiMHKUM Cyaom
YKpaiHM BUCHOBKY LLOAO BianoBiAHOCTI 3akoHOMpPoeKkTy BMMmoram ctaten 157 i 158
KoHcTuTyuii YKpaiHu.

3acnyxaBwun cyparp-gonoBigada 3anopoxuss M. Tl. Ta gocniamBlun maTtepianm
cnpasu, KoHctutyuinHmn Cyg Ykpainm

yCTaHOBMJB:

1. BepxoBHa Paga Ykpainu 3BepHynacs 0o KoHctutyuinHoro Cyay YkpaiHu 3 Kno-
NOTaHHSM ATy BUCHOBOK LLOAO BiAMNOBIAHOCTI 3aKOHOMPOEKTY BUMOram ctaten 157
i 158 KoHcTuTyuji YkpaiHu.

3aKOHOMPOEKTOM NPOMOHYETHLCS:

«1. BHecTn 3miHm no ctatTi 98 KoHcTtuTyuii Ykpainu (BinomocTi BepxoBHoi Paaun
Ykpainn, 1996 p., Ne 30, cT. 141), BuknaBLuu ii y Takii pegakuii:

“Cratta 98. KoHTponb Bia iMmeHi BepxoBHoi Paan YkpaiHu 3a HagxoakKeHHsaM
kowTiB A0 [depxxaBHOro 61oaxeTy YkpaiHu Ta ix BUKOPUCTAHHAM 3A4iMCHI0E PaxyHkoBa
nanarta.

OpraHizauia, NOBHOBaXEHHS i NOPAAOK Aist/IbHOCTI PaxyHKOBOI nanaTtu BM3Ha4a-
IOTbCS 3aKOHOM”.

2. Llein 3akoH Habmpae YMHHOCTI 3 iHS, HACTYMHOrO 3a AHEM A0ro Ony6iKyBaHHS».

2. BignosigHo 0o nyHKTy 1 4acTuHK nepLoi ctaTTi 85 OcHOBHOrO 3akoHy YkpaiHm
[0 NoBHOBaXxeHb BepxosHoi Paan YkpaiHn HanexmTb BHECEHHS 3MiH A0 KOHCTUTYL,i
YkpaiHu B mexax i nopsaky, nepenbdadeHumx posainom Xl Konctutyuii Ykpainu.

3rigHo 3i ctatTeto 159 OcHoBHOro 3akoHy YKpaiHM 3aKOHOMPOEKT NP0 BHECEHHS
3MiH o KoHcTuTyuii Ykpainm posrnggaetscsa BepxosHoto Pagoio YkpaiHm 3a HasiBHOC-
Ti BUCHOBKY KoHcTuTyuiiHoro Cyay YkpaiHu woao BianoBiAHOCTI 3aKOHOMPOEKTY
BuMoram ctaten 157 i 158 KoHcTuTtyuii Ykpainu.

3. lNepeBipstoyn 3aKOHOMNPOEKT Ha NpPeaMEeT MOoro BiANOBIAHOCTI BMMOram cTa-
Ten 157 i 158 KoHcTuTyuii Ykpainm, KoHctutyuinHuin Cya YkpaiHvu BUXOAUTb 3 TakOro.

3.1. KoHcTuTyuia YkpaiHn He Moxe ByTr 3MiHeHa, SIKLLLO 3MiHM NepeabadvaloTb cka-
CYBaHHS Y1 OOMEXEHHS npas i cBOOOA, NIOAMHY | rpoMaasHMHA abo KL BOHW CMpsi-
MOBaHi Ha JMikBigaUilo HE3ANIEXHOCTI UM Ha MOPYLUEHHS TEPUTOPIANbHOI LiTICHOCTI
Ykpainu (4actuHa nepa ctatti 157 OcHOBHOrO 3akoHy YkpaiHu).

3aKOHOMPOEKTOM NPOMNOHYETLCSA BHECTU 3MiHM A0 cTaTTi 98 KoHCcTuTyuji Ykpainu,
BUKNABLUW 11 y Takin penaku,i:

«CtatTa 98. KoHTponb Big, imeHi BepxoBHoi Pagn YkpaiHn 3a Haox0O)KeHHAM KOLUTIB
0o epxaBHoro 6ioaxeTy YkpaiHu Ta ix BUKOPUCTaHHAM 34jicHI0e PaxyHkoBa nanarta.

OpraHizauia, NOBHOBaXEHHS i MOPAOOK OisNIbHOCTI PaxyHKOBOI nmanaTu BM3Ha4a-
IOTbCS1 3aKOHOM».
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KoHcTutyuiniuin Cypn, Ykpainu, gocniamelin 3akOHOMPOEKT, SKUM MPOMNOHYETLCS
PO3LINPUTU KOHCTUTYLNHI MOBHOBaXXeHHs1 PaxyHKOBOI manatn WnsaxoM HagaHHs i
dYHKLUIT KOHTPONIO 3a GpOpMYyBaHHAM MPUOYTKOBOI YacTuHM [depkaBHOro Groaxery
YKpaiHu Ta 3aKOHOA4ABYO PEryNi0BaTM OPraHi3aLiio, MOBHOBAXEHHS i NOPAAO0K ii Aianb-
HOCTI, OiALWOB BUCHOBKY, WO 3akOHOMPOEKT BiAMNOBIAAE BMMOramMm 4acTUHW NepLuoi
ctarTti 157 KoHcTuTyuii YkpaiHu, OCKinbkn 3anponoHOBaHi HUM 3MiHW He nepeabaya-
I0Tb CKaCyBaHHS Y1 OOMEXEHHS nMpas i cBOOOA, MIOANHN | FPOMaAsiHMHA Ta HE CPSIMO-
BaHi Ha NiKBIOALIIO HE3aNIeXHOCTI YM Ha MOPYLIEHHA TepuTopianbHOI LisICHOCTI
Ykpainu.

3.2. 3rigHo 34acTumHoto gpyroto ctatTi 157 OcHoBHOro 3akoHy YkpaiHm KoHCTUTyLiS
YkpaiHm He Moxe 6yTu 3MiHeHa B yMOBax BOEHHOIO abo Ha[3BUYaMHOIO CTaHy.

Ha momeHT HapgaHHsa KoHeTuTyuiiHnm Cynom YkpaiHu BUCHOBKY B YKpaiHi He BBe-
[EeHO BOEHHOro abo Haa3BUYAMHOrO CTaHy, TOMY B Uil 4acTuHI 3aKOHOMPOEKT €
TakuM, WO He CynepeynTb YacTuHi apyrirt ctatTi 157 OcHOBHOro 3akoHy YkpaiHu.

3.3. BignosigHo oo YacTtuHm nepuwoi ctatTi 158 OcHoBHOro 3akoHy YkpaiHm 3aKOHO-
MPOEKT NPO BHECEHHSI 3MiH A0 KoHcTuTyuii YKpaiHu, akuin po3rnsaascs BepxoBHOLO
Papoto YkpaiHu, i 3akoH He ByB NpUAHATUIA, Moxe OyTu noaaHuii o BepxoBHoi Paou
YKpaiHW He paHille HixX Yepes Pik 3 AHA NPUMHATTS PILLEHHS LWOA0 LbOro 3aKOHOMPOEKTY.

KoHcTtutyuinnuin Cya YkpaiHu BCTaHOBMB, WO 3aKOHOMPOEKT NOAAHO He paHile
HiXX Yepes pik 3 gHA NpuHATTa BepxoBHo Pagoto YkpaiHu pilleHHs wo[0 3akoHO-
NMPOEKTY NP0 BHECEHHS 3MiH A0 cTaTTi 98 KoHCTUTYLT YkpaiHu, Skuii He 6yB NpuiiHS-
Tnii BepxosHoto Pagoto YkpaiHn gk 3aKoH.

3.4. NonoxeHHaM YyacTuHn gpyroi ctaTTi 158 OcHoBHOro 3akoHy YkpaiHu BU3Ha-
4yeHo, Wwo BepxosHa Paga YkpaiHuM NpOTAromM CTPOKY CBOiX MOBHOBaXEHb HE MOXe
[OBiYi 3MiHIOBaTW OLHI N Ti cami N0NoXeHHA KoHCTUTYLi YKpaiHu.

BepxoBHa Paga YkpaiHn CbOMOro CKAMKaHHA NpOTSAromM CTPOKY CBOIX MOBHOBAa-
XEeHb He 3MiHIoOBasa NosoxeHHs cTatTi 98 KoHcTuTyuji YkpaiHu.

Omxe, 3akoHONPOEKT Bianosiaae Bumoram ctarten 157 i 158 KoHcTuTyuii Ykpainm.

Buxogsun 3 BuknageHoro ta kepytoumch ctartamm 147, 153, 157, 158, 159
KoHcTuTtyuji Ykpainu, ctattamm 51, 57, 63, 66, 69 3akoHy YkpaiHu «[Mpo KoHCcTuTyLi-
Hu Cypa Ykpainm», KoHcTtutyuinHmin Cyg Ykpaidm

AiAWOB BUCHOBKY:

1. BusHatu Takum, WO Bianosigae Bumoram ctaten 157 i 158 KoHcTuTyuii Ykpainm,
3aKOHOMPOEKT MPO BHeCEeHHs1 3MiH Ao ctatTi 98 KoHctuTtyuii YkpaiHu (peecTp.
Ne 2049), AKMM NPOMNOHYETLCA:

«1. BHecTn 3miHu go ctatTi 98 KoHcTuTyuii Ykpainm (BinomocTi BepxosHoi Paan
Ykpainu, 1996 p., Ne 30, cT. 141), BuknaBLum ii y Takin pegakdiji:

“Cratta 98. KoHTponb Big imeHi BepxoBHOi Pagn YkpaiHn 3a HagxoOkKeHHSM
KowTiB o0 JepxaBHoro 6toaxeTy YKpaiHM Ta iX BUKOPUCTaHHAM 34iricHioe PaxyHkoBa
nanara.

OpraHizauisi, MTOBHOBaXEHHS i MOPAAOK AiANbHOCTI PaxyHkOBOI nanatu Bu3Hava-
I0TbCHA 3aKOHOM”.
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2. Llein 3akoH Habupae YNHHOCTI 3 AHS, HACTYMNHOro 3a AHEM MOro ony6ikyBaHHS».

2. BucHoBok KoHcTuTtyuinHoro Cyny YkpaiHu y crnpasi 3a 3BepHEHHSIM BepxoBHOI
Pagwn YkpaiHu npo HagaHHS BUCHOBKY LLLOAO BiAMOBIAHOCTI 3aKOHOMPOEKTY NPO BHE-
CeHH$ 3MiH 00 cTaTTi 98 KoHcTuTyLii YkpaiHu (peectp. Ne 2049) Bumoram ctatein 157
i 158 KoHcTuTyuii YkpaiHu € 060B’A3KOBUM [0 BUKOHAHHS!, OCTATOYHUM i HE MOXe
OyT1 OCKapP>XXEHWNIA.

BucHoBok KoHcTtutyuinHoro Cyny YkpaiHu nignarae ony6nikyBaHHIO y «BicHuKy
KoHctutyuinHoro Cyay YkpaiHm» Ta B iHWNX OiLINnHMX BUOAHHAX YKPaiHW.

KOHCTUTYLLIVHW CYA, YKPAIHU

« Summary to the Opinion of the Constitutional Court No. 1-v/2013 dated May 21,
2013 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing
opinion on conformity of the draft law on introducing amendments to Article 98 of the
Constitution with the provisions of Articles 157 and 158 of the Constitution

The Verkhovna Rada of Ukraine filed an appeal with the Constitutional Court on
providing opinion on conformity of the draft law on introducing amendments to Article
98 of the Constitution (registration No. 2049) (hereinafter referred to as «the Draft
law») with the provisions of Articles 157 and 158 of the Constitution.

The Draft law proposes:

«1. To introduce amendments to Article 98 of the Constitution of Ukraine, stating it
in the following wording:

“Article 98. The Chamber of Accounting exercises control over the revenue of
finances of the State Budget of Ukraine and their use on behalf of the Verkhovna Rada
of Ukraine.

The organisation, powers and procedures of the Chamber of Accounting shall be
determined by law”.

2. This Law shall enter into force on the day following the day of its promulgation».

According to Article 85.1.1 of the Basic Law the authority of the Verkhovna Rada of
Ukraine comprises introducing amendments to the Constitution within the limits and by
the procedure envisaged by Chapter XllI of this Constitution.

Pursuant to Article 159 of the Basic Law a draft law on introducing amendments to
the Constitution is considered by the Verkhovna Rada of Ukraine upon the availability
of an opinion of the Constitutional Court on the conformity of the draft law with the
requirements of Articles 157 and 158 of this Constitution.

The Constitution of Ukraine shall not be amended, if the amendments foresee the
abolition or restriction of human and citizens’ rights and freedoms, or if they are
oriented toward the liquidation of the independence or violation of the territorial
indivisibility of Ukraine (Article 157.1 of the Basic Law).

The Constitutional Court, having examined the Draft law which proposes to extend
the constitutional powers of the Chamber of Accounting by giving it a control function
for forming revenue part of the State Budget of Ukraine and to regulate the organisation,
powers and procedures by law, concluded that the Draft law meets the requirements
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of Article 157.1 of the Constitution since amendments proposed by it do not foresee
the abolition or restriction of human and citizens’ rights and freedoms and are not
oriented toward the liquidation of the independence or violation of the territorial
invisibility of Ukraine.

According to Article 157.2 of the Basic Law the Constitution shall not be amended
in conditions of martial law or a state of emergency.

At the delivery of the opinion by the Constitutional Court there is no martial law or a
state of emergency in Ukraine, thus in this part the draft law is not in conflict with
Article 157.2 of the Basic Law.

Pursuant to Article 158.1 of the Basic Law the draft law on introducing amendments
to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not
adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year
from the day of the adoption of the decision on this draft law.

The Constitutional Court found that the Draft law was submitted not earlier than one
year from the date of adoption of the decision on Draft law on introducing of
amendments to Article 98 of the Constitution by the Verkhovna Rada of Ukraine, which
was not adopted by the Verkhovna Rada of Ukraine as a law.

The provision of Article 158.2 of the Basic Law stipulates that within the term of its
authority, the Verkhovna Rada of Ukraine shall not amend twice the same provisions of
the Constitution.

The Verkhovna Rada of Ukraine of the seventh convocation during the term of its
powers did not amend the provisions of Article 98 of the Constitution.

Therefore, the Draft law meets the requirements of Articles 157 and 158 of the
Constitution.

Thus, the Constitutional Court held to recognise as conforming with Articles 157
and 158 of the Constitution the draft law on introducing of Amendments to Article 98
of the Constitution (registration No. 2049), reading as follows:

«1. To introduce amendments to Article 98 of the Constitution of Ukraine, stating it
in the following wording:

“Article 98. The Chamber of Accounting exercises control over the revenue of
finances of the State Budget of Ukraine and their use on behalf of the Verkhovna Rada
of Ukraine.

The organisation, powers and procedures of the Chamber of Accounting shall be
determined by law”.

2. This Law shall enter into force on the day following the day of its promulgation».
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IMEHEM YKPAIHH

PILUEHHS )
KOHCTUTYLIMHOIO CYAY YKPAIHU

y CNpaBi 30 KOHCTUTYLiIMHMM nofaHHsm 48 HapogHux fenytatis Ykpainu
LoA0 OdILIMHOTO TNYMAYeHHs NONOXeHb YACTUMHM apyroi ctaTti 136,
yactunu TpeTsboi ctatTti 141 Konctutyuii Ykpainu, ab3auy nepLioro 4actmmm
ppyroi ctatti 14 3akoHy Ykpainu «[1Tpo snbopwu nenyratis BepxosHoi Paau
AsToHomHoT Pecnybniku Kpum, micLesux pag Ta CinbCbKMX, CEMMULLHMX,
MICbKMX TOSiB»

M.Knis CnpaBa Ne 1-11/2013
29 tpasHs 2013 poky
Ne 2-pn/2013

Koncruryuisinmi Cyn Ykpaitm y cknagi cyanis:

lonoeina AHaTonis CepriioBu4ya — roaoBylOHOro,
BayniHa lOpis BacunboBuua,

BpuHueBa Bacuna AlmutpoBunya,

BposiueHka Cepria JleoHigoBuua,

BuHokypoga Cepris MapkisHoBuua,

Nynstas Muxainna MupocnasoBuya,
3anopoxua Muxaiina NeTpoBuua,

Kamna Bonognmupa Muxannosuua,

Konoca Muxaina IeaHoBuua,

JinTBnHosa OnekcaHapa MukonaioBuua,
Mapkyw Mapii AHapiiBHN,

OBuapeHka B’auecnaBa AHgpilioBuua,
MaceHioka OnekcaHgpa Muxannosuua,
Ceprentuyka Onera AHaToninoBmnya — O0MNOBigaYa,
Creutoka MNeTtpa BorgaHoBu4a,

Tynuubkoro OnekcaHgpa MukonaroBu4a,
LWantanu Hatani KOCTAHTUHIBHM,

LLUnwkina Bikropa IBaHOBUYa,

PO3rAsHYB Ha MJIieHAapHOMY 3acifaHHi crnpaBy 3a KOHCTUTYLUIHUM MOA2HHAM
48 HapogHux penyTtatiB YkpaiHu woao odiuinHOro TnymMadyeHHs NOSI0XEHb YaCTUHMN
npyroi ctatTi 136, yactmnHm TpeTboi cTatTi 141 KoHcTuTyuii YkpaiHuv, ab3auy nepLioro
yacTuHn gpyroi ctaTTi 14 3akoHy YkpaiHm «[1po Bubopu aenytaTiB BepxoBHoi Paan
ABTOHOMHOI Pecny6niku Kpnm, MicLueBuMx paf, Ta CiflbCbKUX, CENULLHMX, MiCbKUX FOSiB»
Big 10 nunHa 2010 poky Ne 2487-VI (BigomocTi BepxoBHoi Pagn Ykpainn, 2010 p.,
Ne 35-36, cT. 491) (nani — 3akoH Ne 2487).

MpuBoaoomM ans po3rnsay cnpasu 3rigHo 3i ctattamu 39, 41 3akoHy YkpaiHu «[1po
KoHcTtutyuinHmin Cya YkpaiHn» cTano KOHCTUTYLUINHE NnoaaHHA 48 HapOaHUX aenyTaTiB
YKpaiHu.
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MincTaBoto anga po3rnaay cnpaesu BianoBiaHO Ao ctatTti 93 3akoHy YkpaiHu «[1po
KoHcTtuTyuiriHuia Cyn, YkpaiHn» € npakTnyHa HeoOXiAHICTb B OILINHOMY TIyMayeHHi
MoJIOXeHb YacTuHW apyroi ctatTi 136, yactuHn TpeTtboi ctatTi 141 KoHcTtuTyuii
YkpaiHu, ab3aLy nepLuoro yactuHm apyroi ctatTti 14 3akoHy Ne 2487.

3acnyxaBwu cyaai-gonosigada Ceprendyka O. A. Ta JocniguBwn mMarepianm
crnpasu, y TOMY Y1ci no3uuii, aki sucnosunu NpeanaeHT Ykpainm, flonosa BepxoBHOI
Paown Ykpainn, MiHicTepcTBo tocTuuii YkpaiHnu, Kniscbka Mmicbka paga, TepHoninbcbka
obnacHa paga, HaykoBLi AkaaeMii MyHILMNanbHOro yrnpaBniHHSA, IHCTUTYTY AepXaBu i
npasa im. B. M. Kopeupkoro HAH Ykpainn, Kniecbkoro HauioHanbHOro yHiBepCUTeTy
imeHi Tapaca LlleByeHka, HauioHanbHOro yHisepcutety «Ogecbka opmuanyHa akage-
Misi», HauioHanbHOro yHiBepcuteTty «lOpuanyHa akagemis YkpaiHu imeHi dpocnasa
Mygporo», KoHctutyuinHuin Cyg, Ykpaiim

yCcCTaHOBMJB:

1. Cy0’exT NnpaBa Ha KOHCTUTYLiHE NoaaHHs — 48 HapoaHWX aenyTaTiB YKpaiHu —
3BepHyBCs A0 KoHcTuTyuinHoro Cyay YkpaiHm 3 KnonoTaHHaM aatn odiuinHe tnyma-
YEeHHS MONI0XKEHb YacTUHKM apyroi ctatTti 136, yacTuHm TpeTboi cTatTi 141 KoHCTUTyLji
YkpaiHu, ab3aLy nepLioro YactuHu apyroi ctatTti 14 3akoHy Ne 2487 CTOCOBHO CTpO-
KiB MpoBeOeHHs 04HOYAaCHO Ha BCil TepuUTOpIi YKpaiHn 4eproeux BM6opiB 4o BepxoBHOI
Panu AeBTOoHOMHOI Pecnybniku Kpum, CinbCbKMUX, CENULLHUX, MICbKUX, PaNOHHUX,
00nacHMX paf Ta CiNbCbKNX, CENTNLLHNX, MiCbKUX FOJTiB Y 3B’13KY 3 HAOPaHHSAM YMHHOC-
Ti 3akoHOM YKpaiHu «[Mpo BHECEHHS 3MiH A0 KOHCTUTYLT YKpaiHM LWoa0 npoBeaeHHs
yeproBux BUOOPIB HapoaHWX AenyTaTiB YkpaiHu, Mpe3upeHTta YkpaiHu, oenyraTis
BepxoBHoi Paay ABTOHOMHOI Pecnybnikn Kpum, micueBmx pag Ta CilbCbKUX, CENNLLL-
HUX, MiCbkunx ronis» Big, 1 motoro 2011 poky Ne 2952-VI (gani — 3akoH Ne 2952).

MpakTnyHy HeOBXIOHICTb ¥ 3’ACYyBaHHI Ta PO3’ACHEHHI, OQILiNHI iHTepnpeTaLlii Bka-
3aHuX nonoxeHb KoHcTuTyuii YkpaiHn Ta 3akoHy Ne 2487 cy6’ekT npaBa Ha KOHCTUTY-
LiiHe NnogaHHA 0Br'PYHTOBYE PISHUMU MiAXo4amMu 00 BU3HAYEHHS KOHCTUTYLIAHO-Npa-
BOBUX MiACTaB A5l NMPU3HAYEHHS Ta NPOBEAEHHS HACTYMHUX YeproBux BUOOPIB aeny-
TaTiB CiNibCbKUX, CENMULLIHMNX, MICbKMX, parnOHHMX, 06nacHUX pag (aani — micuesi pagn)
Ta CiJIbCbKUX, CEJINLLHUX, MICBKNX FOJiB Y CTPOKMW, BCTAHOBJEHI KOHCTUTYLIED YKpaiHn.

2. KoHcTtuTtyuiiHuin Cya, YkpaiHu, BUPILWYOYN NOPYLUEHI Y KOHCTUTYUIAHOMY
NOAAHHI NUTaHHS, BUXOAUTb 3 Takoro.

YKpaiHa € 4eMoKpaTUYHOIO, NPaBOBOIO, YHITAPHOIO AEP>KaBOoI0, B SIKil BUBHAETLCA |
i€ NpyHUMN BEPXOBEHCTBA NpaBa; HOCIEM CYBEPEHITETY | EANHUM [XKEPEeNoM Blaan
B YKpaiHi € Hapoa, AKuiA 3aiicHIOE Baay 6e3nocepenHbo i YHepes opraHu AepxaBHOI
BNaAM Ta OpraHM MiCLEBOr0 CaMOBPSAYBAHHSA; FPOMAAsHM MakwTb NpaBo Gpatu
y4yacTb B yNpasniHHI Aep>XaBHUMK cripaBamMu, Y BCEYKPAiHCbKOMY Ta MiCLLEBUX pede-
peHaymax, BinbHO obupaTu i 6yt 06paHnMm A0 opraHiB AepXaBHOI Bnaauy Ta opraHis
MiCLIeBOro camMoBpsilyBaHHs (CTaTTs 1, yacTuHa apyra cTatTi 2, YacTMHa apyra craT-
Ti 5, yacTuHa nepwwa ctatTi 8, yactuHa nepia ctatTi 38 OCHOBHOro 3akoHy YkpaiHu).

B VYkpaiHi BM3HAETbCA | rapaHTyeETbCS MiCUEBE camMOBpsaAyBaHHA (cTtatta 7
KoHcTtuTyuiji Ykpainn).

MpencTtaBHNLBKMMM OpraHaMmu MICLEBOro CamMoBpPsiAyBaHHS € MICLUEBI paau,
dopMyBaHHS SKMX BiOYBAETLCS 3a pe3ynbTatamMu HAPOAHOIO BOSIEBUSIBIIEHHS, SIKe
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3MINCHIOETLCA Yepes3 BMbopu, Lo BignoBiagHO Ao ctatTti 69 KoHcTuTyuii Ykpainm €
onHieto 3 popm 6esnocepenHboi aemokparTii (ab3aw TPeTil MyHKTY 3 MOTMBYBaJIbHOT
yacTuHu PiweHHa KoHctutyuiiHoro Cyny Ykpainum Big 4 4depBHa 2009 poky
Ne 13-pn/2009).

3rigHO 3 YacTMHamu nepLuoto, apyroto ctatTti 12 3akoHy YkpaiHu «[1po micuese
camMoBpsiAyBaHHA B YKPAiHi» CiNbCbKWUA, CENULLHWUA, MICbKWUA rofnoBa € rosI0BHOK
rnocazoBold 0COOO TepuTopianbHOI rpomMaau BiAMOBIAHO cena (JoOpPOBINbLHOIO
06’edHaHHS B OOHY TepuTopialibHy rpomMay XUTeniB Kifibkox cin), cenuwia, mMicta;
CiNbCbKMIA, CENULLIHWIA, MICbKMUIA rofioBa OOMPAETLCS BiAMOBIAHO TepUTOpPianbHO
rPOMazio Ha OCHOBI 3arafibHOro, PiBHOroO, NPSIMOro BU6OPUHOro Npasa LUISXOM TaEM-
HOrO rOJI0CYBAHHS B MOPAAKY, BASHAYEHOMY 3aKOHOM, | 3AINCHIOE CBOT MOBHOBAXXEHHS
Ha MNOCTINHIN OCHOBI, CTPOK MOBHOBAXEHb CifIbCbKOr0, CENINLLHOIO, MiCbKOrO FOJ1I0BU,
0bpaHOro Ha 4eproBux BMOOPax MICLEBUX pan Ta CiflbCbKUX, CENMULLHUX, MiCbKUX
ronis, Bu3Ha4yaetbcst OCHOBHUM 3aKOHOM YKpaiHu.

KoHcTuTyuis Ykpainu Ta 3akoHn YKpaiHvM BCTAHOBJIOKTb OQHAKOBI NpaBOBi Niaxoam
[0 opraHizauii i gisnbHOCTI OpraHiB, gki MalTb NPEACTAaBHULBKNI XapakTep: napna-
MeHTy — BepxoBHoi Pagn YkpaiHu, npencTtaBHULBKOro opraHy ABTOHOMHOI
Pecny6bnikn Kpum — BepxoBHoi Pagn ABToHOMHOI Pecny6nikn Kpum, opraHie micLe-
BOro camMOBpsilyBaHHS — MicUeBUX papg (ab3aw, TPEeTil NignyHKTy 2.2 MyHKTY 2 MOTU-
ByBasibHOI YacTnHU PiweHHsa KoHcTuTyuirHoro Cyny Ykpainu Big 27 niotoro 2001 poky
Ne 1-pn/2001).

3. KoHcTuTyuinHnia Cya, YkpaiHm BBaxae, WO iCTOTHE 3HAYeHHS Ona OYHKLiOHY-
BaHHS IEMOKPATMYHOI AiepKaBu, rapaHTyBaHHS ii pecnybnikaHCbKMX 3aca Mae BCTa-
HOBNEeHUN OCHOBHMM 3aKOHOM YKpaiHM nopsanok GopMyBaHHS OpraHiB Aep>XaBHOi
Bflaau Ta OpraHiB MiCLEBOro caMoOBpPSAAyBaHHS, 30KpeMa NepioaMyHICTb NPOBEAEHHS
BMOOPIB 40 HUX.

3a KoHcTtuTtyuielo YkpaiHu CTPOK MOBHOBaXeHb BepxoBHOi Pagn ABTOHOMHOI
Pecnybnikn Kpum, MicLeBux pag, aenytati akux obpaHi Ha 4eprosux Bnbopax, cta-
HOBUTb M’ATb POKIB (4acTuHa neplua ctatti 136, yacTnHa nepa ctatti 141); cTpok
MOBHOBAXEHb CiflbCbKOro, CEJIMLLHOI0, MIiCbKOrO rofioBM, OOPAHOr0 Ha 4eproBmUx
BMbOpax, CTaHOBUTb M’ATb POKIB (YacTuHa gpyra ctartti 141). Llum cTtpokom (N’ATb
POKiB) O3Ha4YeHa NepioanYHICTb NPOBEAEHHS HEPrOBMX BMOOPIB 40 OpraHiB MiCLLEBOro
camMoBpsAyBaHHS.

3.1. KoHcTtuTyuinHni Cypa, YkpaiHm BUXOAUTb 3 TOrO, WO NepioanYHIiCTb NPOBEAEH-
HA BMOOPIB OO OpraHiB Oep>KaBHOI BNagy Ta OpraHiB MiCLEBOro camMoBpPsiAyBaHHS
NMOBMHHA OYTN PO3YMHOIO, MakoyKn Ha MeTi 3abe3neyeHHst ONTUMaIbHOCTi, HACTYMHOC-
Ti Ta CTabiNbHOCTI Yy GOPMYBaHHI NPeaCTaBHULbKMX OPraHiB.

3acTocyBaHHSA NPUHLMNY NEPIOAMYHOCTI MPOBEAEHHS BMOOPIB 3riHO 3 MiXXHapoa-
HUMWN aKkTaMu € BaXXJIMBOI CKJ1a[0BOK iX AeMokpaTuyHOCTI. 3okpema, y cTaTTi 25
MixxHapoaHOro NakTy NPo rpoMasHchKi i NoNiTMYHI Nnpasa 1966 poky BkasaHo, LLO
KOXEH rpOMaAsiHMH NOBUHEH MaTM MOXJIMBICTb rofocyBaTu i 6yTn o6paHuM Ha cripaB-
XHiX nepioanyHmx Bubopax (ab3au, N’aTuii NyHKTY 3 MOTUBYBaJIbHOT YaCTUHU PilleHHs
KoHcTtuTtyuiiHoro Cyay Ykpainu Big, 4 yepHsa 2009 poky Ne 13-pn/2009). Y ctatTi 3
Mepworo npotokony Ao KoHBEHLLi NpO 3axX1UCT Npas JIIOOMHM | OCHOBOMOJIOXHUX CBO-
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60n 1950 poky 3akpinaeHo, Wwo BMO6opU MaTb NPOBOANTUCS 3 PO3YMHOIO Nepioamy-
HICTIO LLNIIXOM TAEMHOIO FOJIOCYBAHHS B YMOBaXx, siki 3a6€e3MnevyoTh BiflbHE BUPAXEH-
HA OYMKW Hapoay y BUOOpi 3akOHOA4ABYOro oprany. 3rigHo 3 JJokymeHToMm KoneHra-
reHcbkoi Hapaan KoHdepeHuii 3 nioacbkoro sumipy HBCE Big 29 yepsHa 1990 poky
BOJISt HAPOOY NMOBUHHA BUPaXXaTUCS B X0 NepioguyHMX i cnpaBXHix BMOOPIB i BUMara-
€TbCH, LLOO BifibHi BUOOPU NPOBOANINCS HYEPES3 POIYMHI MPOMIXKKUN Hacy, 3 PO3YMHOI0
nepioanyHICTIO (NigNYHKT 5.1 NyHKTY 5, NYHKT 6, nianyHKT 7.1 NnyHKTY 7). BionosigHo oo
Jeknapauii npo kputepii BinbHUX i cnpaBenemnx Bubopis Paam MixxnapnamMeHTCbKoro
coto3y 1994 poky cnpaBxHi BiNlbHi i cnpaBeanmei BUOOPU NMOBUHHI OYTM OpraHi3oBaHi
yepes perynapHi nepioan (posain l).

OTmxe, nepiognyHicTb NpoBeaeHHA BUOOPIB 40 NpeacTaBHULIbKUX OpraHiB Micue-
BOr0 CaMOBPSiAYBaHHSA € NPaBOBUM MPUHLUUMNOM, BU3HAHUM HALOHANbHUM i MiXXHa-
POOHUM 32KOHOAABCTBOM.

3.2. KoHcTtuTyuiriHni Cya, YKpaiHm BBaxae, o B acnekTi KOHCTUTYLIAHOIo noaaH-
HSl TEPMIH «CTPOK» K MPAaBOBa KaTeropis BCTAHOBNEHHS NEPIOANYHOCTI NMPOBEAEHHS
BMOOPIB 03HA4Ya€e OOMEXEHHS IOPUAMYHO 3HAYYLLIMX Oil Ta NMPaBOBIAHOCUH Y Yaci 3
MeTol 3abe3neyeHHs GanaHcy nyOnivyHUX iHTEPEeCiB Aep>KaBu, iHTEPeciB TepuTo-
pianbHUX rpoMaz, Ta KOHCTUTYLINHKX NpaB i cBOOOA, NIOANHM | rpOMadsHMHA.

KoHcTtutyuiiHni Cyn YkpaiHn y PiweHHi Big 4 yepsHa 2009 poky Ne 13-pn/2009
BKa3aB, WO KOHCTUTYLIMHI MOJIOXEHHS, SIKi BCTAHOBMIOKOTb CTPOKX MOBHOBAXEHb
NPEeACTaBHULBKMX OPraHiB, MaloTb 3arajbHUIA XapakTep, a TOMY OOYMCNEHHS LIMX
CTPOKIB 3AINCHIOETLCS OQHAKOBO, HE3ANEXHO Bif TOr0, HA YEProBMX Y1 MNO3a4EProBUX
BMBOpax obpaHo cknaj npeacTaBHULLKOrO OpraHy 4m nocaaoBy 0coly (ab3au, TpeTil
nianyHkTy 3.2 NyHKTY 3 MOTUBYBasbHOI YacTuHKM). KoHcTUTyuirHniA Cyn, Ykpaiim 3a-
YBaXYE, L0 Take T/lyMayYeHHS NONI0XEHb YaCcTUH nepLwuoi, apyroi ctarTti 141 KoHcTuTyuii
YkpaiHu BiH gaBaB A0 HabpaHHSA YNHHOCTI 3akoHOM Ne 2952,

Micns HabpaHHSA YMHHOCTI 3akoHOM Ne 2952 nonoXeHHs YaCcTuH NepLuoi, Apyroi
ctarTi 141 KoHcTuTyuii YKkpaiHm BukageHoO B HOBIM pefakuii, 9ka BM3HA4Yae CTPOK
MOBHOBaXXEHb AenyTaTiB BiANOBIAHNX MICLEBUX Paf Ta CiSibCbKUX, CENULLHNX, MICbKUX
roniB — N’aTb POKIB — NuLLEe Y pasi ix 06paHHA Ha 4eproBux BUbopax.

Yeprosi BU60OPK MiCLLEBUX paf, CilbCbKUX, CENULLHMX, MiICbKMX rONiB BiaOyBalOTbLCH
B OCTaHHIO HEZiNIO XXOBTHS M’ATOr0 POKY NMOBHOBaXXEHb BiANOBIAHOI paay 4u BigNoBia-
HOro ronoBu, o6paHmnx Ha YeproBmx Bubopax (YactmHa Tpetsa ctatTi 141 KoHcTuTyuii
YkpaiHn).

OT1xe, i3 BHeceHHsiM 3akoHOM Ne 2952 3miH oo KoHCcTuTyuii YKpaiHn BCTaHOBO-
IOTbCA €AMHI BUMOMM OO0 Y3roJXEeHOCTi B 4aci ycix yeproBmx BMOOpIiB aenyTaTiB
MiCLLEBUX Paf Ta CiNlbCbKMX, CENNLLHNX, MICbKNX FOJiB.

KoHcTtuTyuiiimin Cyg YkpaiHu BBaXae, WO BHECEHHS 3MiH A0 KOHCTUTYLi YKkpaiHn
3akoHom Ne 2952 6yno 3yMOBNEHO HEOOXIOHICTIO YHidiKyBaTV CTPOKM MOBHOBaXEHb
Mpe3unpeHTa YkpaiHu, HapoaHux genyrtariB YkpaiHu, genyrtartie BepxosHoi Paan AsTo-
HOMHOI Pecnybnikn Kpum, MicueBux pag Ta CiflbCbKMX, CENULLHUX, MICbKUX FONiB Ons
3abe3nevyeHHs 6e3nepepBHOCTI NPOLECY 3AiNCHEHHSA OepPXXaBHOI Bnaay i CaMoBPS/L-
HOCTi Ta 3MeHLLEHHS BUaaTkiB 3 JepxxaBHOro 6oakeTy YKpaiHu Ha NpoBeaeHHs BUOO-
piB. Ha niacTasi LbOoro BiH AiNLLIOB BUCHOBKY, L0 B OCHOBHOMY 3aKOHi YKpaiHU He Tiflbki
NPOrosioLEHO NPaBO rPOMaasH 6paTy yyacTb B YNpaBiHHI AepXaBHUMMK CripaBamMu,
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a 1 BM3HAYEeHO MExXaHi3Mm MOoro peanisauii, Hacamnepen, WaxoM yHidikauii cTpokis
NMOBHOBaXEHb OpraHiB MiCLEBOr0 CaMOBPSiAYyBaHHS, 30kpema Ansg NporHO30BaHOCTI
[aTV NPOBEAEHHS HACTYMNMHUX YeproBux BUOOpiB aenyTtaTie BepxoBHoi Paay ABTOHOMHOI
Pecnybnikn Kpmm, MicueBuMx pag Ta CiflbCbKUX, CEIULLIHUX, MICbKUX rofiB. Taknin BUCHO-
BOK Y3rofKyeTbCs 3 NPaBoBOtO no3uijeto KoHcTutyuinHoro Cyny YkpaiHm, BUKNnaaeHoo
B ab3auj TpeTboMy NignyHKTy 3.1 NyHKTY 3 MOTUBYBaIbHOI YaCTUHM PilleHHs Big, 15 0BT-
Hs 2008 poky Ne 23-pn/2008, 3a koo OCHOBHWUIA 3akOH YKpaiHM He TiNbKM MporosioLLye
30iNCHEHHS BNaam HApOAOM, a 1 BU3HaYa€e KOHKPETHI MexaHi3amMu Moro peanisadii.

3.3. KoHcTtuTtyuiriHnin Cypg, YkpaiHn 3a3Havae, wo KoHCTUTyuieo YkpaiHM BCTaHOB-
JIEHO OfHOYacHe MPOBEeAEeHHs YeproBux BMOopiB o BepxoBHOi Paay ABTOHOMHOI
Pecnybnikn Kpum, ycix MicueBux pag Ta CilbCbKUX, CEeNULLHUX, MICbKUX FofiB ans
3abe3neyeHHs cTabinbHOCTI Ta 6e3nepepPBHOCTI iCHYBaHHA BNaau.

3rigHo 3 OcHOBHUM 3akoHOM YKpaiHW OpraHisais i nopsaok NpoBeaeHHs BUOopiB
BM3HAYalOTbCH BUKITIIOYHO 3aKoHaMM YkpaiHm (nyHkT 20 yacTuHM nepLioi ctaTTi 92). Ha
peanizauito Luporo npunucy BepxosHa Paga YkpaiHn npuinHana 3akoH Ne 2487, Bigno-
BiJHO A0 ab3aLly NepLIoro YacTuHM Apyroi ctaTTi 14 9koro 4yeprosi BMOOpW oenyTarTiB
BepxoBHoi Pagy ABTOHOMHOI Pecny6niku Kpum, MicueBux pag, Ta CilbCbKUX, CeNNLL-
HUX, MICbKIMX FONiB NPOBOASATLCS OAHOYACHO Ha BCilh TepuTopii YkpaiHu.

KoHcTtuTyuinHuii Cyn, YkpaiHn BBaxae, WO MNPOBEMEHHS YeproBux BUOOPIB [0
BepxoBHOi Paan ABTOHOMHOI Pecnybnikn Kpum, MicueBux pag, Ta CilbCbKUX, CENNLLL-
HUMX, MICbKUX rOJ1iB 0QHOYACHO Ha BCil TepuTopii YKpaiHM 3MIiLHIOE 3acaan yHITapHOi
OcHoBHOro 3akoHy YkpaiHu).

HaBepneHe gae nincrtaBu 51 BACHOBKY, LLLO MOMIOXEHHS YacTuHM apyroi ctatTi 136,
yacTuHn TpeTboi cTaTTi 141 KoHcTuTyuii YkpaiHu, ab3aly nepLioro 4YacTUHW ApYyroi
ctatTi 14 3akoHy Ne 2487 cnig po3ymiTi Tak, WO BCi Yeprosi Bubopu 0o BepxoBHOI
Pagun ABToHOMHOI Pecnybnikn Kpum, MicueBux paf, Ta CiflbCbKUX, CENULLIHNX, MiCbKNX
ronie MakwTb MPOBOAUTUCH OOHOYACHO Ha BCi TepuTopii YKpaiHu, Wo cnpusatmme
CTabinbHOCTI BUOOPUMX NPABOBIAHOCKH Y AEPXAaBI.

4. BignosigHo o nyHkTy 5 posainy XIV «[MpukiHuesi Ta nepexigHi NON0oXeHHs»
3akoHy Ne 2487 ta PiweHHs BepxoBHoi Pagu AsToHOMHOI Pecny6niku Kpum Big,
4 cepnHa 2010 poky Ne 1833-5/10 yci yeprosi Bubopu aenytatis BepxosHoi Paau
ABTOHOMHOT Pecnybniku Kpum, mMmicueBux pan, CinbCbKMX, CENULLHMX, MICbKUX FONIB,
KpimM BMOOpIiB KNIBCbKOro MiCbKOro ronosu, Kniscbkoi Micbkoi paam 1a TepHOMiNbCbKOT
obnacHoi pagu, Bindynuca 31 xoBTHA 2010 poky.

JDenytatn TepHONinbCbKOi 00NacHOi paan obpaHi Ha no3ayeproBuMx BUOOpPax
15 6epesHa 2009 poky, a genytatn KuiBcbkoi Micbkoi paan Ta KMiBCbKniA MiCbKMiA
roJioBa, MOBHOBAXEHHS IKOro AOCTPOKOBO MPUMNMHEHI, — HA N03a4eproBmx Bubopax
25 TpaBHsa 2008 poky.

Yeprogi Bubopu KniBcbkoro Micbkoro ronosu, Kuiscbkoi Micbkoi paay Ta TepHoninb-
CbkOi obnacHoi paam nposogunuca 26 6epesHsa 2006 poky 0AHOYACHO 3 yCiMa iHWKMMN
4yeproeuMm BMOOPaMK aenyTaTiB MiCLLEBUX paf, CiNlbCbKNX, CENULLHMX, MICbKUX FONIB.

KoHcTutyuiriHmin Cyg YkpaiHm BBaxae, Lo npuv 064MCNeHHi CTPOKiB MOBHOBaXEHb
opraHiB MiCLLEBOro CaMOBPSIAYBAHHS Ta CiflbCbKMX, CETULLIHUX MICbKMX roNiB, 06paHmnx
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31 xo0BTHA 2010 poky, Ta BU3HAYEHHI AaTK iX HACTYMHUX YeproBux BMOOPIB HEOOXiAHO
KepyBaTucs 4acTuHoto TpeTboto ctatTi 141 KoHcTuTyuii YkpaiHn B pegakuii 3akoHy
Ne 2952, ockinbkun nepexigHi NOMOXEHHS LbOr0 3aKOHY He MICTSATb NPUMNUCIB WOA0
3aCTOCYBaHHS MPW BU3HAYEHHI aatyv BMOOPIB AenyTaTiB MiCLEBUX paj, Ta CiflbCbKUX,
CEeNULLIHNX, MICbKWX rONiB, SIKi BigOYBaTMMYTbCA MicNs HabpaHHA HAM YNHHOCTI, NO0-
>XE€Hb YaCcTuH nepLoi, apyroi ctatti 141 KoHcTuTyuii YKpaiHv B nonepenHii peaakuii.

KoHcTtuTyuiiHnin Cya YkpaiHu 3a3Hadvae, Wwo ans yHidikauii CTpokiB npoBeneHHs
ycix yeproBux BnbopiB aenytaTiB BepxoBHoi Pagu ABTOHOMHOI Pecny6niku Kpum,
MiCLIEBUX paj Ta CiflbCbKUX, CENIULLHUX, MICbKMX ToMiB i 3a0e3ne4eHHs MOX/INBOCTI
peanisaLii MexaHi3aMy 0IHOHACHOI 0 iX MPOBEAEHHS yCi YeproBi BMOGOPW AenyTaTiB Mic-
LLeBUX papg, Ta CiibCbKMX, CENNLLHMX, MICbKNX FOJ1iB MalOTh BigOYyTUCSA B OCTAHHIO Hefi-
110 XKOBTHSI M’SITOr0 poKy NOBHOBaXEHb paf, Yu rofie, o6paHMx Ha YeproBux BUOGopax
31 xoBTHa 2010 poky, TO6TO B OCTaHHIO Hefino XoBTHA 2015 poky. Y uen TepMiH
NMOBUWHHI BioOyBaTUCs i BMOOPM AenyTaTiB MiCUEBUX paj, CiIbCbKUX, CENTULLIHUX, MiCb-
K1X rofiie, 06paHmx Ha No3a4eprosux Bubopax.

Mpn ubOMY NPOAOBXEHHS aB0 CKOPOYEHHS CTPOKIB MOBHOBAXEHb OpraHiB Micue-
BOr0 CaMOBPSIZIyBAHHS, 00paHMX Ha N03a4eproBux BMOOPax, € TMMYACOBUM 3aX040M,
CrNpsIMOBaHMM Ha peanidauito MexaHi3My O0OHOYaCHOro NPOBEAEHHST YCiX YEProBuMX
BMOOPIB OenyTaTiB MiCUEBUX pan Ta CiNlbCbKUX, CENINLLUHUX, MICbKUX rofiB, WO He
nepeLKkomkae peanidauii KOHCTUTYLIAHOIO Npaesa rpoMagsH 6paTty yyacTb B ynpas-
NiHHI Aep>XaBHUMN cnpaBamu.

Takmm YnHom, KoHcTuTyuiHni Cyg YKpaiHu OiwoB BUCHOBKY, LLLO HACTYMHI Nicns
HabpaHHst Y1HHOCTI 3akoHoM Ne 2952 yci yeprosi BuGopwu aenytatie BepxosHoi Paaun
ABTOHOMHOI Pecny6niku Kpum, MicueBunx pag, Ta CiilbCbKUX, CENULLHMX, MICbKMX rONiB,
06paHnx Ha YeproBux abo No3ayveproBumx BMOOPax, 3rifHO 3 HaCTMHO APYrol cTaT-
Ti 136, yactmHoto TpeTboto cTaTTi 141 KoHcTuTyuii YkpaiHm, ab3auom nepLimm 4acTtum-
HW apyroi ctatTi 14 3akoHy Ne 2487 matoThb BifdyBaTMCSA OAHOYACHO Ha BCill TepuTopii
YKpaiHv B OCTAHHIO HEALIMIO XXOBTHS N’ATOMO POKY MOBHOBAXEHb Paf, 4 ronis, 06paHmnx
Ha yeproBux Budbopax 31 xoBTHa 2010 poky.

3 ornsay Ha HaBeaeHe Ta kepytouncek ctattamu 147, 150, 153 KoHeTtutyuii Ykpainu,
ctattamm 51, 62, 66, 67, 69, yacTmHolo NepLuoio cTaTtTi 95 3akoHy YkpaiHu «[1po
KoHctutyuirinnin Cya, Ykpainn», KoHctuTyuiiHnin Cya, YkpaiHn

BUMPIiWwwUB:

1. B acnekTi KOHCTUTYLIMHOIrO NOAAaHHS MOJIOXEHHS YacTuHW apyroi ctatTi 136,
yacTuHn TpeTboi cTtatTi 141 KoHcTuTyuii YkpaiHu, ab3auy neplioro 4acTuHU opyroi
ctatti 14 3akoHy YkpaiHu «lMpo Bnbopu penyrtaTie BepxoBHoi Paan ABTOHOMHOI
Pecnybniku Kpum, micueBux papg Ta CiNbCbKUX, CENMULLHMX, MICbKUX FONiB» Bif
10 nunHa 2010 poky Ne 2487-VI cnig, po3ymiT Tak, WO HACTYMHI Nicnis HabpaHHSA YMH-
HoCTi 3akoHOM YkpaiHn «[Mpo BHeCeHHS 3MiH A0 KoHCTuTyUii YKpaiHm woao npose-
[EeHHS YeproBux BUOOPIB HApPOoOHMX AenyTaTiB YkpaiHu, MNpeanaeHTa Ykpainu, geny-
TaTiB BepxoBHoi Pagn ABToHOMHOI Pecny6niku Kpum, micueBux pan Ta CilbCbKuX,
CenuLHnxX, Micbkux roie» Big, 1 motoro 2011 poky Ne 2952-VI yci yeprosi Bn6opu
nenytatie BepxoBHoi Pagn ABTOHOMHOI Pecnybnikn KpuMm, CinbCbKUX, CENULLHUX,
MiCbKMX, PaiOHHNX, 0BNACHUX pag, Ta CiflbCbKUX, CENULLHUX, MICbKMX roniB, 06paHux
Ha yeproeux abo No3ayeproBux Bubopax, BiadyBaTbCS OAHOYACHO Ha BCil TepuUTopii
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YKpaiHu B OCTaHHIO HeAlisio XXOBTHSI M'ATOr0 POKY MOBHOBAXXEHb paj, 4M ronis, 0bpaHmx
Ha YeproBux Bubopax 31 xoBTHa 2010 poky.

2. PiweHHsa KoHctutyuinHoro Cyny YkpaiHn € 060B’A3KOBUM [0 BUKOHAHHSA Ha
TepuTopii YKpaiHn, OCTaTOYHUM i HE MOXE OYTU OCKapPXEHE.

PiwweHnsa KoHcTtuTtyuinHoro Cyny YkpaiHu nignarae onybnikyBaHHO Yy «BicHuKy
KoHctutyuinHoro Cyay YkpaiHm» Ta B iHLWNX OiLINnHMX BUOAHHAX YKpaiHW.

KOHCTUTYLLIVHU CYA, YKPAIHU

« Summary to the Decision of the Constitutional Court of Ukraine No. 2-rp/2013
dated May 29, 2013 in the case upon the constitutional appeal of 48 People’s Deputies
of Ukraine concerning the official interpretation of Articles 136.2, 141.3 of the
Constitution, the first paragraph of Article 14.2 of the Law «On Elections of Deputies of
the Verkhovna Rada of the Autonomous Republic of Crimea, Local Councils and
Heads of Village, Settlement and City»

The Constitutional Court proceeds from the fact that frequency of holding elections
to bodies of state power and bodies of local self-government should be reasonable,
with aview to ensure optimality, continuity and stability in the formation of representative
bodies.

Application of the principle of frequency of holding elections in accordance with
international regulations is an important part of their democracy.

The frequency of holding elections to representative bodies of local self-government
is a legal principle recognised by national and international law.

The Constitutional Court considers that in terms of the constitutional petition the
term «period» as a legal category of setting frequency of holding elections means the
restriction of legally significant actions and legal relations in time in order to maintain
the balance of the state public interests, the interests of territorial communities and the
human and citizen’s constitutional rights and freedoms.

After the entry into force of the Law «On Introducing Amendments to the Constitution
of Ukraine on Holding Regular Elections of People’s Deputies of Ukraine, the President
of Ukraine, Deputies of the Verkhovna Rada of the Autonomous Republic of Crimea,
Local Councils and Heads of Village, Settlement, City» No. 2952-VI dated February 1,
2011 (hereinafter referred to as «the Law No. 2952») the provisions of Articles 141.1,
141.2 of the Constitution are stated in the new wording which determines a five-year
term of authority of deputies of relevant local councils and heads of village, settlement
and city only in case of their election on regular elections.

The regular elections of local councils, heads of village, settlement and city are held
on the last Sunday of October of the fifth year of the term of authority of a relevant
council orarelevant head elected on regular election (Article 141.3 of the Constitution).

Thus, with the introduction of amendments to the Constitution by the Law No. 2952
the unified requirements are established concerning consistency in time of all regular
elections of deputies of local councils and heads of village, town and city.
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According to paragraph 5 of Section XIV «Final and Transitional Provisions» of the
Law «On Elections of Deputies of the Verkhovna Rada of the Autonomous Republic of
Crimea, Local Councils and Heads of Village, Settlement, City» No. 2487-VI dated
July 10, 2010 (hereinafter referred to as «the Law No. 2487») and the decision of the
Verkhovna Rada of the Autonomous Republic of Crimea No. 1833-5/10 dated
August 4, 2010 all regular elections of deputies of the Verkhovna Rada of the
Autonomous Republic of Crimea, local councils, heads of village, town and city except
for elections of head of Kyiv, Kyiv city council and Ternopil oblast council were held in
October 31, 2010.

The deputies of Ternopil oblast council were elected on special election on
March 15, 2009 and the deputies of Kyiv city council and the head of Kyiv whose
authority was early terminated were elected on special elections on May 25, 2008.

The regular elections of the head of Kyiv, Kyiv city council and Ternopil oblast
council were held on March 26, 2006 along with all other regular elections of deputies
of local councils, heads of village, town and city.

The Constitutional Court mentions that all regular elections of deputies of local
councils and heads of village, town, city should be held on the last Sunday of October
of the fifth year of the term of authority of councils or heads elected on regular
elections on October 31, 2010, i.e. on the last Sunday of October 2015 for the
unification of terms of holding all regular elections of deputies of the Verkhovna Rada
of the Autonomous Republic of Crimea, local councils and heads of village, town and
city as well as for providing possibility of implementing the mechanism of their
simultaneous holding. During this period the elections of deputies of local councils,
heads of village, town, city elected at special election should also be held.

At the same time extension or shortening of the term of authority of bodies of local
self-government elected on special election is a temporary measure aimed at
implementing a mechanism of simultaneous holding of all regular elections of deputies
of local councils and heads of village, town, city which does not prevent the exercise
of the constitutional right of citizens to participate in public affairs.

Thus, in terms of the constitutional petition the provisions of Articles 136.2, 141.3
of the Constitution, the first paragraph of Article 14.2 of the Law «On Elections of
Deputies of the Verkhovna Rada of the Autonomous Republic of Crimea, Local
Councils and Heads of Village, Settlement, City» No. 2487-VI dated July 10, 2010 shall
be understood in such a way that after the entry into force of the Law «On Introducing
Amendments to the Constitution of Ukraine on Holding Regular Elections of People’s
Deputies of Ukraine, the President of Ukraine, Deputies of the Verkhovna Rada of the
Autonomous Republic of Crimea, Local Councils and Heads of Village, Settlement,
City» No. 2952-VI dated February 1, 2011 all next regular elections of deputies of the
Verkhovna Rada of the Autonomous Republic of Crimea, village, settlement, city,
district and oblast councils and heads of village, town, city elected at regular or special
election are held simultaneously on the entire territory of Ukraine on the last Sunday of
October of the fifth year of authority of councils or heads elected on regular elections
on October 31, 2010.
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OKPEMA AAYMKA

cynai KonctutyuiiHoro Cyay Ykpainun baynina tO. B. ctocosHo PiwerHs
KoncturyuirtHoro Cyay YkpdiHu y cnpasi 3a KOHCTUTYLIMHAM NOAOHHSIM
48 HapopaHwx genyTaTie YKpaiHu LWoao odilitHOro TyMAYEHHs NONOXEHb
yactuhu gpyroi ctaTti 136, yactuHu Tpetboi ctaTtTi 141 KoHetutyuii Ykpdinu,
ab3auy nepworo Yactuhm gpyroi ctatTti 14 3akony YkpaiHu
«[Tpo subopu genytaTis Bepxosroi Pagu AstoHomHoi Pecnybniku Kpum,
MiCLEBMX PAL, TA CINbCbKMX, CEMULLHMX, MICbKUX FONiB»

Ha nigctasi ctatti 64 3akoHy Ykpainu «[Mpo KoHctutyuiiHnin Cya, YkpaiHmi» BBa-
Xal 3a HeobOXioHe BMCNOBUTU OKPEMY OYMKY CTOCOBHO PileHHst KOHCTUTYLINHOrO
Cyay Ykpainum Big, 29 tpasHa 2013 poky Ne 2-pn/2013 (pani — PiweHHs).

1. Cy0’exT NnpaBa Ha KOHCTUTYLiHE NoaaHHa — 48 HapoaHWX AenyTaTiB YKpaiHu —
3BepHyBcA 0 KoHcTtutyuinHoro Cyay YkpaiHu 3 knonotaHHam aaty odiuinHe tnyma-
YEeHHS NOJI0XKEHb YaCTUHKM Apyroi cTaTTi 136, yacTnHm TpeTboi cTatTi 141 KoHcTuTyuji
YkpaiHn, ab3auy nepLioro yactuHu apyroi ctatTi 14 3akoHy Ykpainu «[po Bnbopu
nenytatie BepxoBHoi Pagn ABToHOMHOI Pecnybniku Kpum, micueBux pap T1a Cinb-
CbKUX, CEeNMULLIHMX, Micbknx ronie» Big, 10 nunHa 2010 poky Ne 2487-VI (BinomocTi
BepxoBHoi Pagu Ykpainun, 2010 p., Ne 35-36, cT. 491) (mani — 3akoH Ne 2487) cto-
COBHO CTPOKiB NPOBeAEeHHs1 04HOYACHO Ha BCili TepuUTopii YKpaiHM 4eproBux BUOOpIB
0o BepxoBHoi Paan ABToOHOMHOI Pecnybnikm Kpum, CinbCbkuX, CENNLLHUX, MICbKUX,
palioHHUX, 06nacHNX pag Ta CiNbCbKUX, CENNLLHMX, MICbKMX OB Y 3B’A3KY 3 HabpaH-
HAM YMHHOCTI 3akoHOM YkpaiHu «[1po BHeCceHHs 3MiH Ao KoHCTuTyLji YKpaiHm wono
NPOBEOEHHS YeproBux BMOOPIB HApOOHWX AenyTaTiB YkpaiHu, MNpe3uvaeHTa Ykpainu,
nenytatis BepxoBHoi Pagn ABTOHOMHOI Pecnybniku Kpum, micueBux pan T1a Cinb-
CbKMX, CENNLLHNX, MiCbkMx ronie» Big 1 notoro 2011 poky Ne 2952-VI (aani — 3akoH
Ne 2952).

KoHctuTtyuinnHnin Cya, YkpaiHu BupimB: «B acnekTi KOHCTUTYUIMHOro nogaHHS
MONOXEHHs YacTuHu apyroi ctatTti 136, yactuHu TpeTboi ctatTti 141 KoHctuTyuii
YkpaiHn, ab3auy nepLlioro YactuHm gpyroi ctatti 14 3akoHy Ykpainm «[po Bnbopun
nenytaTiB BepxoBHoi Pagn ABTOHOMHOI Pecny6nikn Kpum, micueBux pag Ta Cinb-
CbKUX, CENULLHMX, MiCbknx ronis» Big, 10 nunHa 2010 poky Ne 2487-VI cnig po3ymitn
Tak, Lo HACTYMHI nicnsa HabpaHHSA YMHHOCTI 3akoHOM YKpaiHu «[1po BHECEHHS 3MiH A0
KoHcTuTyuji YkpaiHm wono npoBefeHHS 4eproBux BUMOOPIB HaApOOHMX AenyTaTiB
YkpaiHun, MNpeangeHTta Ykpainn, genytaTtis BepxoBHoi Paan ABTOHOMHOI Pecnybnikn
Kpum, micueBunx pag Ta CifibCbKUX, CENULLHUX, MiCbkMx rofie» Big 1 notoro 2011 poky
Ne 2952-VI yci yeprosi Bubopu genytatis BepxoBHoi Paan ABToHOMHOI Pecnybniku
KpuM, CinbCbKUX, CENMULLHUX, MICbKUX, PaNOHHWX, OONaCHMX pafd, Ta CiNlbCbKUX,
CEJILLHKNX, MICbKNX roNiB, 06paHmnx Ha 4eproemux abo No3ayeproBux Bnbopax, Bigbdy-
BalOTbCS OQHOYACHO Ha BCil TepmTOpii YKpaAiHM B OCTaAHHIO HEL0 XOBTHS N’ATOr0
POKY MOBHOBaXeHb paj yYu ronie, obpaHMx Ha 4eproBux BubOopax 31 XOBTHSA
2010 poky».
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2. 3rigHo 3 YacTMHamMu nepLuoto, Apyroto ctatTi 141 KoHcTuTyuji Ykpainm B pepak-
uii 3akoHy YkpaiHm «[Mpo BHeceHHs 3MiH o KoHcTuTyuii YkpaiHn» Big 8 rpyaHsa 2004
poky Ne 2222-1V «00 cknagy CiflbCbKOi, CENULLHOI, MICbKOI, palioHHOI, 06nacHoi paaun
BXOAATb AenyTaTu, siki 00npaloTbCs XnutensaMm cena, cennuia, Micta, paroHy, o6nacTi
Ha OCHOBI 3arasibHOro, PiBHOroO, MPSIMOro BMOGOPYOro Npasa LUASXOM TAEMHOIO rofio-
CYBaHHS CTPOKOM Ha M’ATb POKIB.

TepuTopianbHi rpoMaaM Ha OCHOBI 3aranbHOro, PiBHOro, NPSAMOro BMOGOPYOro
npaea LUIIXOM TAEMHOIO roJIOCyBaHHS 0OMPaloTb CTPOKOM Ha HOTMPU POKK BiONoBig-
HO CiNbCbKOIro, CEMLLHOIO Ta MiCbKOr0 FOJI0BY, SIKNIA OHOJIIOE BUKOHABYMIN OpraH paaun
Ta rofIoBYE Ha ii 3acigaHHaX>.

Ak po3s’acHuB KoHcTuTyuinHmin Cya Ykpainm y PiwenHi Big 4 yepBHa 2009 poky
Ne 13-pn/2009, «nonoXxeHHa YacTuH nepLuoi, aopyroi ctaTTi 141 KoHCcTuTyuii YKpaiHu,
O BCTaAHOBJIOIOTbL CTPOKM, Ha §Ki obupaloTbCsa aenytatu A0 CKaady CiflbCbKOi,
CEeNULLHOI, MiCbKOi, paMoHHOI, 06NacHOi pagn 4YM CiNbCbKUN, CENULLHWIA, MiCbKUI
ronoBa, Cnia Po3yMiTu Tak, Lo Npu ob6paHHi umx ocid Ha nependaveHnx KOHCTUTYLIEIO
YkpaiHM 4eproBux Ta Mo3avyeproBMx BMOOPaAx Ha HUX MOLUMPIOTLCS BiAMNOBIAHO
M’ATUPIYHUIA Ta YOTUPUPIYHUIA CTPOKM NMOBHOBAXEHb» (ab3aul, LOoCTUM NianyHkTy 3.2
NYHKTY 3 MOTUBYBaJIbHOI YaCTUHN).

Takum ymHom, KoHctutyuintHmin Cyan YkpaiHm BM3HaB, WO OBYMCIIEHHS CTPOKIB
MOBHOBAXEHb MICLEBUX pPag, Ta CiflbCbKUX, CEANLLHNX, MICbKMX OB 3AINCHIOETLCS
0HaKOBO, HE3ANEXHO Bif, TOro, Ha YepProBuMx Y1 No3adyeproBux Bubopax 6yno obpaHo
BiOMNOBIAHY paay Yu BiAMOBIAHOIO rosoOBY.

Micna HabpaHHA YMHHOCTI 3akoHOM Ne 2952 nonoXeHHst YacTUH NepLUoi, Apyroi
ctatTi 141 KoHcTuTyuii YkpaiHu BuknaneHo B HOBIN pedakuii, a came: «[Jo cknagy
CiNbCbKOi, CENULLHOI, MICbKOT, palioHHOI, 06nacHOi paay BXOaATb AenyTaTtu, ki obu-
palTbCs XUTENSAMU cena, cenuiia, Micta, paoHy, o6nacTi Ha OCHOBI 3arasjibHOro,
PiBHOrO, NPSIMOro BMO0OPYOro npasa LWIsSXOM TAEMHOIO rosiocyBaHHs. CTPOK MOBHO-
BaXX€Hb CiNlbCbKOI, CEeMLLHOI, MICbKOI, panoHHOi, obnacHoi paaw, Aenytatu sKoi
obpaHi Ha 4eproBux BMOOpax, CTaHOBUTb M’ATb POKIB. MPUNMHEHHA NMOBHOBAaXEHb
CiNIbCbKOI, CeNULLHOI, MiCbKOT, palioHHO1, 06/1aCHOI paan Mae HaCNiAKOM NPUMMHEHHS
MOBHOBaXeHb AenyTaTiB BiANOBIAHOI pagu.

TepuTopianbHi rpoMaaM Ha OCHOBI 3arafibHOro, PIBHOrO, MPSMOro BMOGOPYOro
npasa ooMpatoTb LLISXOM TAEMHOIO rONI0CYBAHHSA BiAMOBIAHO CiNlbCbKOro, CEeNULLIHO-
ro, MiCbKOro rofloBy, SIKMin O4HOJTIOE BUKOHABYMI OPraH paaw Ta rofoBye Ha ii 3acigaH-
HAX. CTPOK MOBHOBaXEHb CiflbCbKOro, CeMLHOr0, MiCbKOro rosioBs, o6paHoro Ha
4yeproBux BUOOPaAx, CTAaHOBUTb M’ATb POKiB».

Kpim Toro, ctattio 141 KoHcTuTyuii YkpaiHu 6yno OonoBHEHO HOBOKO YACTUMHOLO
TPETbOIO TaKOro 3MICTy: «4eprosi BUGOPU CifibCbKNX, CENMULLHNX, MICbKMX, PANOHHUX,
obnacHux pag, CifibCbKUX, CENMNLLIHNX, MICbKX rOJliB BigOyBalOTbCA B OCTAHHIO HE Ao
>KOBTHS1 N’ATOr0 POKY NOBHOBAaXeHb BiAMNOBIAHOT paau 4M BionoBigHOro rofosu, obpa-
HMX Ha YeProBux BUOOpax».

Otxe, ctatta 141 OCHOBHOro 3akoHy YKpaiHW y YMHHIN pefakLii NoB’A3ye Biaik
MN’ATUPIYHOrO CTPOKY MOBHOBAXXEHb MICLIEBUX paf Ta BiANOBIAHMX rONiB i3 NPOBEAEeH-
HAM TiNIbKN YeProBmMx BUOOPIB B OCTAHHIO HEAi/O XXOBTHSA N’ATOr0 POKY NOBHOBaXEeHb
BiANOBIAHOT paau Yu BiAMOBIAHOIO rosioBm, 0OpaHnX Ha YeproBux BUOOpax.
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3. 3rigHo 3 ab3auomM apyrum YacTuHu apyroi ctatTti 14 3akoHy Ne 2487 «4eprosi
BMOGOpPK OenyTaTiB 00MacHUX, PaANOHHUX, MICbKNX, PAMOHHUX Yy MICTax, CiflbCbKUX,
CeNULLHMX paf, BMOOPU CiNlbCbKOro, CEeNnLHOro, MiCbKOro roslioBu npoBOAsATLCS Y
3B’A3KY i3 3aKiHY4EeHHSM BU3HA4YeHOro KoHCTUTyuie YkpaiHu CTPOKY NMOBHOBaXEHb
AenyTaTiB BignoBigHWX pag, CiflbCbKMX, CENULLHNX, MICbKUX FOJiB».

Moroaxyo4mce i3 PilleHHAM Woa0 NpoBeAEHHSA B OCTAHHIO Hefinto XXOBTHA 2015
POKY HACTYMHKX YeproBux BMOOPIB AenyTaTiB MiCLEBUX paf, Ta CilbCbKNX, CENULLIHUX,
MiCbKUX ronie, aki 6ynun obpaHi Ha yeprosux Bubopax 31 xoBTHA 2010 poky, BBaxato
3a HeobOXxiiHe 3BePHYTK yBary Ha Te, Lo NpakTUYHa HEOOXiAHICTb Y TIyMadeHHi nono-
XX€Hb YacTuHW apyroi ctaTTi 136, YacTuHm TpeTboi cTtatTi 141 KoHcTuTyLii YKpaiHu,
ab3aLy nepLioro YactuHm apyroi ctatTti 14 3akoHy Ne 2487 nonarana nepiu 3a Bce y
BM3HAYEHHI CTPOKIB NPOBEAEHHS HACTYMHUX YeproBux BMOOPIB AenyTaTiB MiCLEBUX
pan Ta CiNbCbKMX, CENMLLHUX, MICbKMX OB, 0OpaHMX He Ha YeproBux, a came Ha
no3avyeproBux Bnbopax.

3rigHo 3 yacTuHow TpeTboto cTatTi 14 3akoHy Ne 2487 «no3a4veprosi MiCLEBI
BMBGOPU NpusHavaoTbes BepxoBHo Paaoto YkpaiHv y pasi LOCTPOKOBOro NPUNMHEH-
HSl NOBHOBa)eHb aenyTtaTie BepxoBHoi Paay ABTOHOMHOT Pecnybniku Kpum, MicueBoi
pagun, CifbCbKOro, CEeMLHOI0, MiCbKOro rosioBK, a TakoX B IHLIMX BUNaaKax, nepen-
6ayeHnx 3akoHoM YkpaiHu «[Mpo MicueBe camoBpsiayBaHHA B YKpaiHi». Bimomo, Lo
no3a4yepros.i MicLeBi BMOOPKU Manu MicLe B YKpaiHi 9k 0o, Tak i nicnsg HabpaHHS YMH-
HoCTi 3akoHOoM Ne 2952,

Ha mili nornag, y PiwerHi KoHcTuTyuiinmin Cya, Ykpainn maB 6u andepeHLinosaHo
MiginT 00 BUPILWEHHS MUTAHHSA WOAO0 CTPOKIB MPOBEAEHHST HACTYMHUX YEProBUX
BNOOPIB:

— [enyTaTiB MiCLEeBUX paf, Ta CiflbCbKUX, CENULLIHUX, MICbKUX roniB, 0OpaHnx Ha
nosa4veproBux BMOopax nicns HabpaHHsa YUHHOCTI 3akoHOM Ne 2952;

— [enyTaTiB MiCLeBUX paf, Ta CiflbCbKUX, CENULLIHUX, MICbKUX roniB, oOpaHnx Ha
nosayeproBux BMOGopax Ao HabpaHHA YMHHOCTI 3akoHOM Ne 2952,

HaBpsn 4m € CyMHiBM WOA0 NPaBOMIPHOCTI BCTAHOBNIEHHS TEPMiHY NPOBEAEHHS
HaCTYMHMX YeproBux BUOOPIB AenyTaTiB MiCLLEBUX paj, Ta BiANOBIAHMX rofie, 06paHmnx
Ha No3ayeproBux Bubopax nicna HabpaHHSA YMHHOCTI 3akoHOM Ne 2952, — ocTaHHS
Henina xoBTHA 2015 poky. O4eBMOHO, LLO NPOBEAEHHS Taknx BUOOPIB y 3a3HA4YEHUI
TEPMIH € NPaBOYMHHMM, HE3BaXal4yn Ha Te, WO A0 BKa3aHOi AaTW HE 3aKiHYMTbCS,
3BMYAHO, KOHCTUTYLIMHO BCTAHOBAEHNI N’ ATUPIYHNI CTPOK MOBHOBAXXEHb MICLLEBUX
pag Ta CiNbCbKUX, CEMINLLIHUX, MICbKMX rofiB. 3 NpPUBOAY LbOro OOrpyHTOBAHUM €
BMUCHOBOK KoHcTuTyuinHoro Cyay YkpaiHum, Wo 3MEHLLEHHS CTPOKIB MOBHOBAXEHb Bif-
MOBIOHWX paj, Ta rojfliB He NOPYLUYE KOHCTUTYLLIMHOIro NnpaBsa rpomMaasH 6patu yyacTb B
ynpaeiHHI Aep>XXaBHMMM CnpaBamu.

CTOCOBHO X Apyroi rpynv no3avyeproBux BUOOPIB, a came Tux, ki Bigdynmcsa oo
HabpaHHs YMHHOCTI 3akoHOoM Ne 2952, KoHcTtuTyuitHuin Cyn, YkpaiHu, Bu3Hadaioum
TEPMIH MPOBEAEHHS HACTYMHUX YEeproBux BUOOPIB MICLEBUX pafd, Ta BiOMoOBiOHWX
rofnie — B OCTaHHIO Heajnto XoBTHA 2015 poky, 6yB CBiAOMWIA TOro, WO Le Npu3Beae
[0 NPOAOBXEHHS BCTAHOBNEHUX KOHCTUTYLIED YKpaAiHM CTPOKIB MOBHOBAXEHb Opra-
HiB MiCLUEBOIro camMoBpsiAyBaHHSA. Y LUbOMYy BUNagky, Ha Min nornag, KoHCTUTYUiHnN
Cya YkpaiHum, 3a3HaumBLUIM, WO MPUHLMI NEPIOANYHOCTI NPOBEAEHHS BUOOPIB, 3aKpi-
nnernin y KoHcTuTyuii YkpaiHn, € OgHieto i3 CknagoBux iX A4eMOKPATUYHOCTI, HaaaB
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rnepesary NpUHLMMNY OAHOYACHOCTI MPOBEAEHHS Ha TepuTopii YKpaiHm 4YeproBumx BMbO-
piB oenyTaTiB MiCLEBUX Pag, Ta CiNlbCbKUX, CENLLHUX, MICbKNX FONiB, 3aKpinjeHoMY B
ab3auj nepwomMy YacTuHu apyroi ctatTi 14 3akoHy Ne 2487.

BBaxalo, L0 CTOCOBHO Takux BWUMNALKIB MUTAHHA LWOAO MPOBEAEHHSA 4EeproBuX
BMOOPIB AenyTaTiB MiCLIEBUX paj, Ta BiANOBiAHMX FOJ1iB MOBHOBaXHA BMUPILLYBATU NiMLLE
BepxosHa Paga Ykpainm 3rigHo 3 nyHkToM 30 yacTuHu nepioi ctatTi 85 KoHcTutyuii
YkpaiHu, Tmm Oinblue, wo KoHcTtutyuiriHnii Cya, YkpaiHm He naB NpaBOBOi OLHKMK
NMoJIOXXEHHIO ab3aLy nepLlloro YactuHu apyroi ctatti 14 3akoHy Ne 2487 «4yeprosi
BMOOpPW OenyTaTiB, CiNlbCbKMX, CENMNLLHNX, MiCbKMX FOJliB MPOBOAATLCA OAHOYACHO Ha
BCilh TepuTopii YKpaiHu, KpiM BuUnaakis, BCTaHOBAEHUX KOHCTUTYUIED Ta 3aKOHamMu
YKpaiHu».

BeanepeyHo, HEOOXiOHICTb Y NMPOBEAEHHI MiCLLEBUX BMOOPIB BUHMKATMME MNiCns
NnpoBeAeHHs Oyab-sKNUX 4eproBux BMOOPIB Yy 3B’A3KY 3 Pi3HMMU 0O’EKTUBHUMU Ta
cy6’ekTMBHMMUK 0O6CcTaBuHaMu. Tomy B PiwieHHi 6yno 6 gouinbHO Ha NigcTasi YacTUHN
npyroi ctatti 70 3akony YkpaiHu «[po KoHctutyuinHun Cyn, YkpaiHm» 3060B’A3aTun
BepxosHy Pagy YkpaiHu BUPILLINTX B 3aKOHO4ABYOMY NOPSAKY NUTAHHSA NPOBEAEHHS
YyeproBux BMOOPIB AenyTaTiB MICLIEEBUX pand Ta CiNlbCbKMX, CENULLHMX, MICbKUX TOiB,
ki Oynm o6paHi Ha No3avyeproBux BuGopax.

Cynnsa KoHctutyuinHoro Cyay YkpaiHu 0. BayniH
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OKPEMA AAYMKA

cyaai KoncturyuirtHoro Cyay Ykpainn Kamna B. M. ctocosHo
Piwenns KonctutyuirtHoro Cyay YkpaiHu y cnpasi 3a KOHCTUTYLIMHMM
noaaHHam 48 HapopHwx aenyTaTie YKpaiHu Woao odiliiHoro
TIYMAYEHHS MONOXEHb YACTUHW gpyrof cTaTTi 136, 4acTuHM TpeTboi
cratti 141 Konctutyuii Ykpainu, ab3auy nepworo YacTuH1 gpyroi
cratti 14 3akoHy Ykpainu «[1po subopu aenytartis Bepxosroi Pagm
AsToHomHoi Pecnybniku Kpum, micuesux pag Ta CinbCbkmx,
CENULLHMX, MICBKMX FOMiB»

Y PiweHHi Big 29 tpasHa 2013 poky Ne 2-pn/2013 (nani — PiweHHa) KoHcTUTy-
uinHun Cya Yxkpainn (gani — Cya) naB TnymMadyeHHsS NONOXEHb YaCTUHM APYroi cTaT-
Ti 136, yacTuHu TpeTboi ctaTTi 141 KoHcTuTyLji YKpaiHn, ab3auy nepLioro 4acTuHN
npyroi ctatTi 14 3akoHy Ykpainum «[po Bubopwu aenyTtaTtiB BepxoBHOi Pagy ABTOHOMHOI
Pecnybniku Kpum, micueBux paf Ta CiNlbCbKUX, CENULLHUX, MICbKUX rOfiB» Bif,
10 nunHsa 2010 poky Ne 2487-VI (nani — 3akoH Ne 2487) cTOCOBHO CTPOKIB MpoBeAeH-
HS OOHOYaCHO Ha BCili TepuTopii YkpaiHn yeproeux BubopiB 00 BepxoBHoi Paan
ABTOHOMHOI Pecnybnikn Kpum, CinbCbKUX, CENMNLLHUX, MICbKNX, PaNOHHNX, 0ONACHNX
pan (gani — micueBi paamn) Ta CiNnbCbKUX, CENULLHNX, MICbKUX FOIB (4ani — ronosun) y
3B’A3KYy 3 HabpaHHAM YMHHOCTI 3akoHOM YkpaiHu «[po BHeceHHs 3MiH 00 KoHCTuTyLji
YKpaiHM Wwoa0 NpOBEOEHHS 4YeproBux BUOOPIB HapoAHWX AenyTtaTiB YKpaiHw,
MpeanpeHTa Ykpainu, genytatie BepxoBHoi Paan ABTOHOMHOI Pecnybnikn Kpum, mic-
LLeBUX pap, Ta CisibCbKMX, CENULLHUX, MiCbKMX ronis» Big, 1 ntotoro 2011 poky Ne 2952-VI
(pani — 3akoH Ne 2952). Cyn, BU3HA4MB, WO B TAKOMY KOHTEKCTi 3a3Ha4Y€Hi KOHCTUTY-
LiMHi Ta 3aKOHOAABYE MOJIOXEHHSI Tpeda Po3yMiTK Tak, LLLO HACTYMHI Nicns HabpaHHSA
YmHHOCTI 3akoHom Ne 2952 yeprosi Bubopu ycix aenytatiB BepxoBHoi Paan
ABTOHOMHOI Pecnybnikn Kpum, MicueBux papg Ta ronis, obpaHux Ha Yeprosux abo
nosayeproBmx BUOOpax, BiOOYBaKOTLCA OAHOYACHO Ha BCi TepuTopii YKpaiHu B
OCTaHHIO HEeAlifio XXOBTHSA N’ATOr0 POKY MOBHOBaXEHb 3a3HayeHnx pag yv ronis. jatoto
NPOBEAEHHS HACTYMHUX YeproBux BMOOpIB AenyTtaTiB BepxoBHoi Paan ABTOHOMHOI
Pecnybnikn Kpum, micueBux pag, Ta rofliB 04HoO4YacHO Ha BCili TepuTopii Ykpaitn Cyn,
BNU3HAYNB OCTAHHIO HEAIIO XXOBTHS M’ATOr0 POKY MOBHOBAXEHb pap, Yu rosis, 06paHumx
Ha yeproBux Bubopax 31 xxoBTHs 2010 poky.

dakTnyHo PiweHHsa nornmbuno ookTpuHy Cyay Woao CTPOKIB Y KOHCTUTYLINHOMY
npasi, Wwe pas NiaTBEPANBLLN, LLLO BCTAHOBNEHHS CTPOKIB (KOHCTUTYLINHUX, 3aKOHO-
[aB4MX) € NnpeporaTneoto napnamMmeHTty. Ha gonio x Cyay Bunagae nvie TpakTyBaHHS
NPUHUMNIB X 3aCTOCYBaHHA cyfoamMu YKpaiHW 4YM iHWMMWU OpraHamMmm Oep>XXaBHOIi
Bnaan.

Ha nigcTaBi ctatTti 64 3akoHy YkpaiHu «[1po KoHcTuTyuinHuii Cya, YkpaiHv» BBa-
Xato 3a HeobXxiaHe BUCIOBUTY OKPEMY AYMKY CTOCOBHO OKPEMUX MPAaBOBUX NO3ULLA
Cyny, BuknageHux y PilweHHi, Ta gesknx npaBoBux nNpobnem, NoB’s3aHMX 3 LM
PilweHHAM.
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Y PilweHHi 4/ He Brieplle OBrPYHTOBAHO MNepernsag npasoBux nosuvuin Cyay',
3akpinneHux y PiweHHi Big 4 yepBHa 2009 poky Ne 13-pn/2009 (mani — PiweHHs
Ne 13-pn/2009). Kpim Toro, Cya 3acTocyBaB LiHHICHWA Nigxiay nianyHkTi 3.3 nyHKTy 3
MOTUBYBaIbHOI YaCTUHW PilLEHHS, Y4M 3aCBig4YMB NEBHY NPUXUNBLHICTb OO OOKTPUHNA
«KnBoi KoHcTuTyuji». Ane PiweHHs He no3baBnieHe HOPMAaTMBICTCbKO-NEericTCbKMx
nigxonis, 9ki, Ha Xasb, We OMIHYIOTb Y CYyAO0BI Ta agMiHICTPaTUBHIN NpakTuLi, rpo-
ManachbKii oymui Ta lopuandHin Hayui. 3a3HavyeHa ob6CcTaBUHA 3HUXKYE ePEKTUBHICTb
Uboro PiweHHs, ke Nnerko MoXHa BUTIYMauyuMTh Tak, WO Le MOXe Npu3BecTu OO
BUMKPWBJIEHHSA MOro 3MIiCTy Ta HEMPaBUITbHMX BUCHOBKIB.

Came ToMy npaBoBi no3uuii Cyay, BuknageHi y PileHHi, Ha Mili nornsag, notpeby-
I0Tb YTOYHEHb Ta NOrNnoneHHs. Lie BunnmMBae 3 Takoro aHaniay.

1. CyTb npo6nemu, axy Cya MaB BUPILLNTA Yy 3B’A3KY 3 KOHCTUTYLAHUM NOAAHHSM
48 HapooHux aenyTatiB YkpaiHu, nonsrae B TOMy, LWO6 AaTW TAYMaYeHHS 3a3Ha4eHunX
KOHCTUTYLINHUX | 3aKOHOAABYOIr0 MOJIOXEHHS LWOAO0 OAHOYACHOIro NPOBEAEHHS Yepro-
BUX MicUeBUX BMOOpIB. Lig npobnema BUHMKNA TOMY, L0 Y 3B’A3KY 3 KOHCTUTYLLINHUMM
3miHamm 2011 poKy WOA0 CTPOKIB 04HOYACHOIO NMPOBEAEHHS YEPIrOBYMX MiCLIEBMX BUOO-
piB, y lNMepexiaHnx NOMOXEHHSX YMHHOI KOHCTUTYLIi YKpaiHu He Byfno BU3HAYeHO OaTty
NPOBEAEHHS YeProBUX MiCLLEBUX BMOOPIB, Sk Le 6yno 3po6neHO CTOCOBHO HeproBux
napaaMeHTCbkUX i NPe3naeHTCbKMX BUOOPIB (NyHKTM 15, 16). Ha Ton dakT, wo B umnx
MepexiaHrx NoNoXeHHSsX nicnsa NpuiiHATTS 3akoHy Ne 2952 He Byno BCTAHOBMIEHO AaTy
4YeproBux MiCLEBUX BMOOPIB, Ha Xaslb, HE 3BEPHYIIN yBAru tOpUANYHI CNyxx6u Hi EGUHO0
opraHy 3aKOHOAaBYO0I BNaau, Hi UEHTPasIbHMX OpPraHiB BUKOHABYOI BNaau, Hi HaBiTb cam
Cya, konu paB 18 nuctonaga 2010 poky BMCHOBOK NMpO BiAMOBIAHICTE MOJIOXEHHSM
KoHcTuTyuji YKpaiHm 3aKkOHOMPOEKTY NPO BHECEHHS 3MiH o ctaTten 76, 77, 103, 136,
141 Ta po po3ainy XV «[epexigHi nonoxeHHs» OCHOBHOrO 3akoHy YKpaiH1 CTOCOBHO
CTPOKIB NPOBeAEHHS NapfiaMeHTCbKUX, MPe3naAEeHTCbKUX i MicLLeBUX BUOOPIB.

daKTUYHO KOHCTUTYLMHI 3MiHM 2011 poky npuBenu Ao Toro, Wwo 6yab-ski no3ayep-
roBi BMOGOPW opraHiB i NocagoBmx 0cid MiCLLEEBOro CaMoBpPSiAYBaHHS MatoTb MPOBOAM-
TUCS NULIE Ha CTPOK [0 HACTYMHUX YeproBux BUOOPIB. TakMm YMHOM, BTpaTUIN 3Ha-
YeHHs1, 30Kpema, npaBoBi Mo3uuji, 3akpinneri y PiweHHi Ne 13-pn/2009, 3a akmmun
[enytatyu MicueBMX paf, i nocagoBi 0coOM MICLEBOrO camMoBpsioyBaHHA, oOpaHi Ha
no3a4yeproBux MiCLEBMX BUOOPaAx, Mann OTPMMYBATU MaHAATU HA MOBHUIA KOHCTUTY-
LINHWIA CTPOK. |HaKLe Kaxy4uu, KOHCTUTYUiHI 3MiHKM 2011 poky dakTUyHO 3MiHUN
CNiBBIOHOLLIEHHSI MiDXX YeProBUMM i NO3ad4eproBumMm Bubopamu Ao 6yab-skoro npen-
CTaBHULLbKOIrO opraHy 4m 6yab-skoi BUOOPHOi NocaaoBoi 0cobu MiCLLEBOro caMoBpsi-
OyBaHHSA: HA YepProBmx MicLEBKX BMOOpax ocoba 0OMPaETbCS HA CTPOK [0 HACTYMHUX
4YeproBux MiCLIEBMX BUOOPIB (MOBHWUIA CTPOK), a HA NO3a4eproBux MiCLEBUX BUOOpax —
ocoba OTpPUMYE MaHAAT TiNbKW [0 HACTYMHUX YEProBux BUMOOPIB (HEMOBHUIA CTPOK).

OTxe, cy0’ekT NpaBa Ha KOHCTUTYLiNHE NoAaHHA 3BepHyBca Ao Cyny 3 npusody
CTPOKIB 4EpProBmx MicLEeBUX BUOOPIB, OCKiNbKM Nicns BHeCeHHs 3MiH 00 KoHcTuTyuji
Ykpainn y 2011 pouj Wwo0a0 BCTAHOBNEHHSA €AMHONO CTPOKY YeproBux BMOOPIB [0

' Ha uto Temy auB.: Pa6iHoBuy [1., loH4yapos B. Mepermnsan KoHcTutyuiinum Cyoom Ykpaidum
BflACHUX MPaBOBUX MO3MLiA GK 3acid oxopoHu O yHkuin OcHoBHOro 3akoHy // BicHuk
KoHctutyuiriHoro Cyay YkpaiHn. — 2011. — Ne 4-5. — C. 147-158.
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BepxoBHoi Pagy ABTOHOMHOT Pecnybnikn Kpum, MicLeBux paa, Ta rofie icHye npaBoBa
HEBN3HAYEHICTb.

3rigHO 3 AOrMOK KNACMYHOr0 KOHCTUTYLOHANI3My MiCAS KOHCTUTYLIMHUX 3MiH
000 CTPOKIB NMPOBeAEHHS BMOOPIB A0 NPeACTaBHULbKMX OpraHiB Blaam 3akoHoaa-
BELb, SIKLLO NAETbCH, HANPUKIaA, NPoO OPraHn MiCLLEBOr0 CaMOBPSAYBaHHS, MOBUHEH:
a) NPOBECTU NO3a4ePro.i MicLesi BUO6opU; 0) y nepexiaHnX NONOXKEHHSAX A0 3aKOHY
NPO KOHCTUTYLLIHI 3MiHW BCTAHOBUTU AATy YEProBUX MICLLEBMX BUOOPIB.

Ockinbkun YkpaiHa e He 3aBXAM A0TPMMYETbCSA A0MM KNacU4YHOrO KOHCTUTYLLIOHA-
ni3aMy, 3aKOHOAABELb NPU BHECEHHI KOHCTUTYLUiHMX 3MiH 2011 poky He 3pobuB Hi
nepLoro, Hi gpyroro. To6To dakTMyHO NpoaoBxXeHHs (nicns 2011 poky) NOBHOBaXeHb
TUX MiCUEBMX paf, Ta ronis, aki 0ynu obpani 0o npuinHatTsa 3akoHy Ne 2952, Ha yepro-
BUX i N03a4eproBux BMOOpax 3a MoOBYa3HOI 3roam BepxoBHoi Paau YkpaiHm Ta iHWwuX
IHCTUTYTIB LeHTPabHOI | MiCLLEeBOI BNazn Npu3Besio A0 GOPMYBaHHS KOHCTUTYLINHOIO
npeLeneHTy, SMIHUTU Y1 CKacyBaTU SKNM MOXE nLLe cam napnameHT. MigTBepaKeHHs
TOro, WO KOHCTUTYLIMHI NpeugeneHTu napiamMmeHTy € CaMOCTIMHUM OXepenoMm npasa,
MOXHa 3HaNTK AK y Teopii', Tak i Ha npakTuui?. TO6TO 3aKOHOAABELb MiCNA MPUAHATTS
KOHCTUTYLiNHKX 3MiH 2011 poky dakTUYHO CBOEID 6e3aisanbHICTIO Woa0 NPoBeaeHHs
HOBUX MiCLLEBUX BUOOPIB CTBOPMB KOHCTUTYLLIMHWNIA NPeLefeHT, SKNA BUMALLIOB 3a MeXi
npasa.

KoHCTuTYyLiMHa NnporanmHa Woao Aaty NpoBeaeHHS HOBUX MICLIEBUX BUOOPIB Mnicns
BHeCeHHS 3MiH 00 OcHoBHOro 3akoHy Ykpainmy 2011 pouij, oueBnaHo, He morna 6yt
nepeLwKkoao ans tnymadyeHHsa Cyaom 3a3Hau4eHUX KOHCTUTYLINHUX | 3aKOHO4aBY0ro
NosIOXXeHb. ToMy B LW NpaBoBi cUTyalii, KEPYK4YUCb MPUHLMNOM BEPXOBEHCTBA
npaea, Cyn He MIr BiAMOBMUTUCS Bifg, pO3rng4y cnpasu 3a NogaHHam 48 HapOoOHUX
nenytaTtiB YkpaiHn. BignosigHo 0o uboro npuHumny Cya He mMoxe BigMOBUTUCS Bif,
po3rnsaay Ta BUPILLEHHS CpaBu 3 MOTUBIB HEMOBHOTUW, HESICHOCTI, CynepeysinBoCTi Yu
BiZICYTHOCTI 3aKOHOZABCTBA, sIKE PEryoe CRipHi BIQHOCUHWN.

FK BXXE 3a3Ha4anocs, nicnas KOHCTUTYLIHMX 3MiH 2011 poky AaTa HaCTyMHUX Yep-
roBMX MicLLeBMX BUOOPIB B YkpaiHi Mana HeBU3HA4YeHUIN XxapakTep, a TOMy 3aJIeXHO Bif,
OLHKN KOHCTUTYLNHO-NPaBoBoi cuTyauii Cyn Mir po3rnsaatu oga ii BapiaHTu BUpi-
LLEHHS: a) Ha niacTaBi nonepegHix yeproeux Bnbopie 31 xxoBTHs 2010 poky; 6) BMxO-
0541 3i BCTAHOBNEHMX KOHCTUTYLiINHMUMK 3MiHaMmu 2011 poky €OuHUX Ha BCilh TEPUTO-
pii YkpaiHu HoBux BUOOPIB. ToMy BCi po3mMoBM Npo Te, wo Cya 6e3niacTtaBHO BiakpuB
KOHCTUTYLiNHE MPOBAOXEHHS Yy CMpPaBi 32 KOHCTUTYLIMHUM MOAAHHAM 48 HapOOHUX
aenyrtaTtiB YKpaiHu, € HagyMaHUMN.

Cya He niwoB wWnaxom pekomeHaauii BepxosHin Paai YkpaiHn npoBecTu, Hanpu-
knap y 2013 poui, no3ayeprosi Bubopu Ao BepxosHoi Pagn ABTOHOMHOI Pecny6nikin

' JAue.: MapnameHTapuam B YKpaiHi : Teopis Ta npakTuka : MaT. MixxHap. HayK.-MpakT. KOHO.,
npucesyeHoi 10-1 pivyHMLi 3 AHS NPOroJIOWEHHST HE3ANEXHOCTI YKpaiHu Ta 5-1 pivyHuLi 3 AHA
npnHATTS KoHCTUTywii Ykpainm (26 vyepsHsa 2001 p., m. Kni). — K. : IHCTUTYT 3akoHOOaBCTBaA
BepxoBHoi Pagn Ykpainn, 2001. — 658 c.

2 Moxe, Hanpuknag, UTUCS NPO TakWU KOHCTUTYLLIVHUIA NPeueneHT napiaMeHTy, K npose-
OeHHs cecii BepxoBHOi Pagn Ykpainm B «YkpaiHCbkomMy AoMmi» 21 cidHg Ta 1 motoro 2000 poky
Ta NPUMHATTA HUMK 3MiH 00 PernameHTy BepxosHoi Paau YkpaiHu Towwo. [JoknagHiwe npo npe-
ueaneHTn npu dopMyBaHHI napfiiaMeHTCbkoi BinbocTi avB.: PopMyBaHHSA NapsiaMeHTCbKOi
BinbLOCTI : cTaH, Npobsemu, NepcnekTnBK : MaTepianu «kpyrnoro ctony». — K., 2000. — 111 c.
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Kpnm, micueBux pag Ta ronie Ha BCil TEPUTOPIi YKpaiHM, XO4 i Mir NpunHAaTKY BigNoBia-
Hi NPaBOBi NO3WLJi, KEPYIOYNCb OOrMOIKO KIAaCUYHOro KOHCTUTyUioHaniamy. Cyn xe
BUPILLMB PO3B’A3aTW MoCTaBieHe nepen HUM CyD’eKTOM npaBa Ha KOHCTUTYLLiHE
NOAAHHSA NUTAHHSA 4Yepe3 HaJaHHA 3BOPOTHOI CUSM MONOXEHHAM NP0 KOHCTUTYLLMHI
3MiHM 2011 poKy i Ha Wili OCHOBI BU3HAYMB BiiNpaBHY TOYKY AJ151 HACTYMHNUX YepProBUX
MicueBumx BUOOPIB — Yepro.i Micuesi Bu6opu 31 xxoBTHa 2010 poky.

3rigHo 3 NpaBoBoto No3uLieto Cyay 3akKOH Mae 3BOPOTHY CUTY, KON BiH NOKpPaLLye
peanisauito abo 3axmCT npaB 0cobu (ab3aL, TPETIN MYHKTY 2 MOTMBYBaNIbHOI HaCTUHN
PiweHns Big, 9 notoro 1999 poky Ne 1-pn/99; ab3au, opyruin NyHKTY 6 MOTUBYBasbHOI
YacTuHK PiweHHs Big, 27 TpasHa 2008 poky Ne 11-pn/2008). Cya cBigoMO MiloB Ha
noLUnpeHHs 3BOPOTHOI aii 3akoHy Ne 2952, BBaxkatouu, L0 came TakuM YMHOM OyayThb
Halkpalle 3axuileHi Nnpaea rpoMaasiH gk YneHiB TepuTopianbHUX rpoMag;: agxe Toai
HaCTYNHi Yeprosi BMO6opu matoTb Bindytmuca y 2015, a He B 2016 poui, SKLL0 paxyBaTu
N’AaTUPIYHUIA TEPMiH NOBHOBaXeHb BepxoBHOi Pagn ABToOHOMHOI Pecnybnikun Kpum,
MiCUEBUX paf, Ta rofie Bif, KOHCTUTYLINHUX 3MiH 2011 poky.

TaknuM 4YMHOM, 06’EKTMBHO i 3 ypaxyBaHHSAM TPaaULiA YKPaiHCbKOro KOHCTUTYLLO-
HaniamMy, OOHIEI0 3 AKMX € HACTYMHICTb (KOHTUHYITET) Y 3AiNCHEHHI nybnivyHoi Bnaau,
Cyn BCTAHOBMB [aTy HACTYMHUX 4YeproBux BubopiB genyrtatieB BepxoBHoi Pagw
ABTOHOMHOI Pecnybnikn Kpum, micueBux papg Ta rosiB — BOHM MaloTb BigdyTtucs
0[HOYaCHO Ha BCil TepuTopii YKpaiHn B OCTAHHIO HELINO XXOBTHS M’ATOr0 POKY NOBHO-
BaXXeHb paf, uum ronis, o6paHmx Ha YeproBumx Buoopax 31 xxoBTHA 2010 poky.

MpoTe 060B’A3KOBOIO YMOBOIO TriyMadeHHs CyZl0M NOMOXEHb 3aKOHO4ABUYNX aKTiB
€ nepesipKa ix KOHCTUTYLIHOCTI. Ha xanb, Cya, uboro He 3p0O1B CTOCOBHO OKPEMUX
nonoxeHb ab3aly MNepLloro 4YactuHu apyroi ctatTti 14 3akoHy Ne 2487, y akomy
nOeTbcs NPOo 4Yeproei MicLeBi BMOOPKU, «KpiM BMNAKIB, BCTAHOBNEHUX KOHCTUTYLUiED
Ta 3akoHamu YkpaiHun». O4eBnaHo, wo Cyn noBrHeH OyB NePEBIPUTY HA BiAMNOBIAHICTb
ctatti 141 KoHcTtutyuji YkpaiHu 3a3HadeHuit absau, ctatTi 14 3akoHy Ne 2487.
3p0o3yMino, Lo Le 3akoHoAaB4e NosioXeHHs, ke 6yno npuiiHato y 2010 poui, To6TO
[0 BHECEHHS 3MiH 00 KoHcTuTyuji YkpaiHm 3akoHom Ne 2952, cynepeyunTb KOHCTUTY-
LINHOMY MOJIOXEHHIO MPO OJHOYACHE MPOBEEHHS YeproBux BMOGOPIB 0O BepxoBHOI
Pann ABToHOMHOI Pecnybniku Kpum, MicLeBux pag Ta rofis, OCKiflbkM BOHO He nepen-
Bayae MOXJIMBUMX BUKJIIOYEHD i3 3aranbHOro npasuna. ToMy € nigcraBu BBaxartu, L0
npunuc ab3auy nepLioro YyacTuHm apyroi ctatTti 14 3akoHy Ne 2487 «kpim BMNagkis,
BCTAHOBNEHUX KOHCTUTYUiED Ta 3akoHaMKn YKpaiHM» He BiOMOBIAAE YMHHIA YaCTUHI
TpeTinn ctatTi 141 OcHoBHOro 3akoHy YkpaiHu. Llen npunnc 3akoHy Ne 2487 nopo-
[KYE NEeBHi NpaBoBi iNto3ii Woa0 CTPOKiB MOBHOBaXEeHb MiCLIEBUX paf, Ta ronis, obpa-
HMX Ha N03a4eproBux BMOoOpax 40 KOHCTUTYLinHMX 3MiH 2011 poky. Hacnpasai cTpok
NOBHOBAXEHb MiCLLEBMX paj, Ta ronis puanyHo 3akiHimecs 1 niotoro 2011 poky, konm
BepxoBHa Paga YkpaiHu npuiiHana 3akoH Ne 2952.

Takum 4mHOM, y PiweHHi He Byno 3’ICOBAHO IOMIOBHOI MPUYMHU HEMNPOBEOEHHS
MicUEeBUX BUOOPIB B OKPEMUX padax TePUTOPIaNbHUX IPOMa, Y PerioHis, obpaHux Lie
[0 KOHCTUTYLiHMX 3MiH 2011 poky Ha no3ayeproBmx MicueBmnx Bubopax. GakTruyHo
MOBHOBAXEHHS TakKMUX MiCLEBUX paj, AKi Micns KOHCTUTYLUiHMX 3MiH 2011 poky NOBUH-
Hi 6ynn nepeobpaTncs, ane He nepeobpanucs, 6ynm NPOLOBXEHI HA HEBU3HAYEHUIA
CTPOK. 3a Takux yMOB 3akpinfeHi B PiweHHi npaBosi nosuuii Cyay woao gatv npose-
[EHHS HACTYMHMX YEProBUX MiCLLEBUX BMOOPIB 3aJIEXHO Bif, HEProBmX MiCLLEBUX BUOO-
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piB 31 xoBTHA 2010 poky crnpustoTb HeAONYLIEHHIO 6e3nanas i 6eanpas’s, ki MoXe y
Oyab-SKMA 4ac CNPOBOKYBAaTM 3aroCTPEHHS Ailoyoi B YKpaiHi, HA OYMKY BYEHMX,
KOH(MPOHTALINHO-aHTArOHICTUYHOI NOMITUYHOI CUCTEMU, B SAKIA JOMIHYIOTb BOXANCT-
CbKO-MonynicTcbki cunn’.

2. PilweHHs npucBsAYeHe NMTaHHAM MICLLEeBOr0o CaMOBPSAYBaHHS, MPOTE HE MICTUTb
nocunaHb Ha MiXXHAPOOHI akTW, SKi BU3HA4YalOTb Ta 3aKpinloTbh 3arafbHONPURHATI
JEeMOKpaTuYHi CTaHOapTn y cdepi MiCLLEeBOro camMmoBpsaayBaHHA, 30KpemMa CTOCOBHO
3acaf, opraHisadji Ta npoBeaeHHs MicLeBrx BUOopiB. Ha Moo AyMKy, B MOTMBYBaJbHI
yacTuHi PiweHHs cnig 6yno 6 3pobuTn akLEHT Ha 3acagax MicLeBUX BUOOPIB, BU3HA-
YyeHMx EBPONENChKOIO XapTiel MICLLEBOrO0 caMOBPSAyBaHHSA (paTudikoBaHa 3akOHOM
Big 15 nunHa 1997 poky Ne 452/97-BP) Ta Kogekcom HanexHoi NpakTukn y BU6OpUMX
cnpaeax, NpunHATMM EBponencbkolo Komicielo «3a pemokpariio Yepes npaBo»
(BeHeuijaHcbkoto Kowmicieto Ta OBCE / Biopo 3 nuTaHb AEMOKPATUYHUX IHCTUTYTIB Ta
npas noauHKn), Wwo Bktoyae KepisHi npuHumnm Bubopis (CDL-AD (2002) 023rev).

[0 pedi, 3rigHO 3 NONOXEHHAMM NYHKTY 2 CTaTTi 3 BKa3aHOoi xapTii MiCLLeBE CaMo-
BPSAYBaHHSA 34iMCHIOETLCA pagamMu, LWO BiflbHO 0OMPaOTbCA TAEMHUM FOIOCYBaAHHSAM
Ha OCHOBI NPSAIMOro, pPiBHOro, 3arasbHOro BUOOPHOro npaea. BogHo4vac y umx nono-
XKEHHSAX 3aKPiNAeHO NPUHLNI, 32 KM OiSNbHICTb BUOOPHUX OpPraHiB XXOOAHUM YUHOM
He 3aBaxkae BUKOPUCTaHHIO 300piB rpomMagsH, pedepenaymie abo 6yab-sKoi iHLWOi
dopmMu NPAMOI yHacTi rpoMagsiH, 9KLWO Le JO3BOISETbCS 3aKOHOM.

Ocob6mMBO akTyaslbHUM Lie MOJIOXKEHHSI Ha3BaHOI xapTii € ana YKpaiHu, OCKiNbku
YacTuHa neplua ctatti 6 3akoHy YkpaiHu «[1po micueBe camoBpsiayBaHHA B YKpaiHi»
NepBMHHUM CY0’EKTOM MICLEBOro camMoBpsiAyBaHHA BU3HAE CamMe TepuTopiasibHy
rpomMagly, @ He opraHu Ta nocagoBuX OcCiO MICLEBOrO CaMOBPSIAYBaHHSA. TOMY B TUX
BUNagKax, KoNu AisfbHICTb OpraHiB MiCLEBOro caMoBpsiAyBaHHA € HeedpEeKTUBHOLO,
TepuTopiasbHa rpomMaga Mae yCBiOOMOBATW CBOIO POJib Ta BJACHI MOXJ/IMBOCTI Y
BUPILLEHHI MMTaHb MiCLEBOIro 3HA4YEHHS, 3aCTOCOBYOUN NPU LibOMY nepeadayveHi YAH-
HMM 3aKOHOOABCTBOM YKpaiHW Ta cTtaTyTamMmu BiANOBIOHMX rpomMan opraHisauinHo-
npaeoBi GOpPMM yyacTi y MiCLEBOMY CaMOBPsSiAyBaHHI (30kpema, NPOMiXHiI Bubopw,
MicueBi pedepeHaymu, 3aranbHi 360py rPOMaAsH 32 MICLLEM NMPOXUBAHHS, MICLEBI
iHiLiaTUBKN, FPOMAACHLKI CNyXaHHS, OpraHn CamMoOopraHi3aLii HaceneHHs TOLLO).

MpoTe, ouiHio4ym PilweHHs 2013 poky B Winomy, chig 3a3HayvnTn, Wo BOHO MAE CBil
npaBoOBUIA MOTEHLIa, KN AepxaBa i CyCnifibCTBO NOBUHHI BUKOPUCTATU Ha KOPUCTb
noauvHi. Lieh noTteHuian ocobnnmBo NOMITHWUIA i3 NO3ULLIKN COLLIONOriYHO-peanicCTUYHNX
NpaBoOBUX MiAX0A4iB A0 BUPILLEHHSA AaHoi cnpasn. Tomy Cyay HeobxigHO YacTille 3Bep-
TaTtnca 0o AOKTPUHM «KNBOT KOHCTUTYLi», «XXMBOro» Npaea, Lo rapaHTyBaTnume OinbLu
BNUCOKY IKICTb MPUNHATUX HAM PiLLEHb.

Cynnsa KoHcTtutyuinHoro Cyany YkpaiHu B. Kamno

' Mpo ue aue.: Menetwesuy A. NapTii Biaay 1a napTiiHi CUCTEMU B NOCTPaOAHCLKUX Kpai-

Hax // Bubopu Ta npemokpatia. — 2006 . — Ne 1. — C. 72-80; Haurok C. MapTii: MuHyne 6e3
ManbyTHLOrO: KOPOTKA iCTOPIA napTii 3 yaciB 3406yTTa YKpaiHO He3anexHocTi // Hapog, i
Bnaga B YkpaiHi. — 2008. — Ne 1. — C. 30-35.
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cynai Konetutyuirtoro Cyay Ykpainun Creujoka [1. b. ctocosHo PieHHs
KonctutyuirtHoro Cyay YkpdiHu y cnpasi 3a KOHCTUTYLIMHMM NMOLAHHSIM
48 HapogHwx genyTaTie YKpaiHM Wofo odiliHOro TIyMAUYeHHs NOMOXeHb
yactuHu gpyrof ctatti 136, yactunu Tpetvoi ctaTTti 141 Konctutyuii Ykpainuy,
a63auy nepworo YactuHu gpyroi ctatti 14 3akony YkpdiHu
«[po Brbopu penytatis BepxosHoi Pagn AstoHomHoi Pecnybnikm Kpum,
MicLeBMX Paf TA CINbCbKMUX, CENULHMX, MICbKUX TOSiB»

Cy6’exT npaBa Ha KOHCTUTYLiNHE nNoaaHHa — 48 HapoaHux aenyTtaTiB YkpaiHm —
3BepHyBCA 00 KoHcTuTyuiriHoro Cyay YkpaiHm 3 kKnonoTaHHaMm «aatu odiuiriHe Tiy-
May€eHHS NONOXEHb YacTUHM Apyroi cTaTTi 136, yacTuHM TpeTboi cTaTTi 141 KoHCTuTyLii
YkpaiHu Ta ab3aly nepLioro yactuHu apyroi ctatTi 14 3akoHy YkpaiHn “IMpo Bnbopu
nenytatie BepxoBHoi Pagn ABToOHOMHOI Pecnybnikm Kpum, micueBux pag, 1a Cinb-
CbKMX, CENIULLHUX, MICbKNX roMiB” CTOCOBHO TOro, Y1 nependayatoTb BKasaHi Nono-
XEHHS, WO nicnsg HabpaHHsa 4MHHOCTI 3akoHOM YkpaiHu Big 1 notoro 2011 poky
Ne 2952-VI yeprogi Bu6opu 0o BepxoBHoi Pagn ABTOHOMHOI Pecny6nikn Kpum, Cinb-
CbKWX, CEJINLLHUX, MICbKMNX, PaNOHHMX, 06/1aCHMX pag Ta CifibCbKMUX, CENULLHUX, MiCb-
KMX FONiB MOBWHHI BifOyBaTUCS 0QHOYACHO Ha BCil TepuTopii YkpaiHM B OCTaHHIO Hepnj-
JII0 XXOBTHS M’ATOr0 POKY MOBHOBAaXEHb BiAMNOBIAHOI paay 4n BignoBigHOrO rosioBu,
obpaHux Ha 4YeproBux Bnbopax, TO6TO B OCTaHHIO Hedinto XoBTHA 2015 poky» (c. 8
KOHCTUTYLIMHOIO MOAAHHS).

Y PiwenHiBig 29 TpaBHsa 2013 poky Ne 2-pn/2013 (aani — PiwweHHs) KOHCTUTYUINHWI
Cyn YkpaiHn 3a3HaumB: «B acnekTi KOHCTUTYLIMHOrO NMOAAHHS MOJSIOXKEHHST YaCTUHMN
npyroi ctatTi 136, yacTuHu TpeTboi cTaTTi 141 KoHcTuTyuii Ykpainum, ab3aly nepLuoro
yacTuHu ppyroi ctaTTi 14 3akoHy YkpaiHu «[po Bubopu genytaTie BepxoBHoi Pagu
ABTOHOMHOI Pecnybnikn Kpum, MicLueBux pag, Ta CiflbCbKNX, CENNLLHUX, MiCbKUX FOJiB»
Bio, 10 nunHa 2010 poky Ne 2487-VI cnig, po3ymiTu Tak, WO HACTYMHi nicnsa HabpaHHA
YNHHOCTI 3aKOHOM YKpaiHu «[1po BHECEHHSA 3MiH 00 KOHCTUTYLIi YkpaiHm woao npo-
BeAEHHS 4eproBux BMOOPIB HapogHux penyTaTtiB YkpaiHu, lMpe3mpeHTta Ykpainu,
nenytatie BepxoBHoi Pagn ABTOHOMHOI Pecny6nikm Kpum, mMicueBux papg, 1a Cinb-
CbKMX, CEeNMLHMX, MiCbknx ronis» Big, 1 moToro 2011 poky Ne 2952-VI yci 4eprosi
BMOopwu aenytaTtiB BepxoBHoi Paan ABTOHOMHOI Pecnybniku Kpum, CinbCbkmx, CeNnLLL-
HUX, MiCbKUX, PariOHHWNX, 06/1aCHUX paf, Ta CiNlbCbKNX, CENULLIHNX, MICbKNX ronis, obpa-
HUX Ha 4YeproBux abO Mo3a4yeproBux BUOOpPax, BioOyBalOTbCA OOHOYACHO Ha BCil
TepuTopii YKpaiHM B OCTAHHIO HEAI0 XOBTHSA M'SATOr0 POKY MOBHOBAXEHb paf, 4u
ronie, o6paHmx Ha 4yeproeux Bnbopax 31 xxoBTHA 2010 poky» (MyHKT 1 Pe30atOTUBHOI
4acTUHW).

3rigHo 3i ctatTeto 64 3akoHy Ykpainu «[Mpo KoHcTutyuinHmin Cya YkpaiHm» BBaxato
3a HeobXxigHe BMCNOBUTN OKPEMY AYMKY CTOCOBHO PilLieHHs.
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1. lMigpcTtaBolo ANA KOHCTUTYUIMHOINO MOAAHHA WoA0 OQiuiiHOro TAaymMa4deHHsd
KoHcTuTyuii YkpaiHm Ta 3akoHiB YkpaiHu BignosigHo 0o ctatTi 93 3akoHy YkpaiHu
«[Mpo KoHcTtutyuinHmuin Cygn YkpaiHm» € npakTuyHa HeoOXigHICTb y 3’acyBaHHi abo
PO3’ACHEHHI, O@iuUinHir iHTepnpeTauii nonoxeHb KoHCTUTYUji YKpaiHM Ta 3aKOHIB
Ykpaiin. Tomy ofHieto 3 060B’A3KOBMX BUMOI 40 KOHCTUTYLIIMHOrO NogaHHsA € HaBe-
OEHHS (3a3Ha4YeHHs1) B HbOMY NMPaBOBOro 0OrpyHTYBaHHS HEOOXiAHOCTI B odiljiiHOMy
TnymadeHHi KoHCcTUTyuii YkpaiHm Ta 3akoHiB YKpaiHu (MyHKT 4 4aCcTWUHW Apyroi cTat-
Ti 39 3akoHny YkpaiHu «[Mpo KoHcTuTyuiiHnii Cyn Ykpainm»). Kpim Toro, cyd’ekT npasa
Ha KOHCTUTYUINHE MNOAAHHA Ma€ 4iTKO BMU3HAYUTU NpeaMeT TIyMayeHHs, OCKiflbkKu
HEBN3HAYEHICTb OCTAHHLOIO «YHEMOXIIMBIIOE 3OINCHEHHS OILiNHOI iHTepnpeTauii
ctaten KoHCcTuTyuii Ta 3akoHiB YkpaiHn» (YxBana KoHcTtutyuinHoro Cyay YkpaiHu Big,
2 BepecHs 2009 poky Ne 47-y/2009).

OpHak Hi NpaBOBOro OOIPYHTYBAHHS HEOOXiAHOCTI B OQILiiHOMY TiyMayeHHi
KoHcTuTyuji YKpaiHm Ta 3akoHiB YKpaiHW, Hi Y4iTKOro BU3Ha4YeHHS npeameTa TyMayeH-
HS KOHCTUTYUiMHE NOJAHHS He MICTUTb. ABTOPM KJIOMNOTAHHS akUEHTYBasn Ha He-
OOHO3HA4YHOMY PO3YMiHHI «NiACTaB NPU3HAYEHHS Ta NPOBELAEHHS YEProBUX MiCLLEBUX
BMOOPIB “...” NONITUYHUMK cuNamMun, nNpeacTaBneHMMn y BepxosHin Paai YkpaiHu cbo-
MOFO CKJIMK@HHS» (C. 7 KOHCTUTYLIAHOIO NMOAAHHS), L0 TakuM MpPaBoOBUM OOrpyHTY-
BaHHAM, O4eBUAHO, BBaXxaTucs He moxe. OTxe, NiacTaB aNns BiAKPUTTA KOHCTUTYLLIN -
HOro NPOBaIKEHHS Y Ui cnpasi He Byno’.

BopHouac aHanis apiganbHocTi KoHcTtuTyuiriHoro Cyany YkpaiHm 3a OCTaHHiI poku
CBiOYMTb NPO BUNaaku 6e3niacTaBHOI, SIK Ha HaLl NOrNsa, BiAMOBW Y BiAKPUTTI KOHCTU-
TYLIHUX NPOBAXXEHb Y LiNi HA3L iHWKX crnpai. Tak, 3okpema, KoHcTutyuiHnin Cya
YKpaiHu BiAMOBUB Y BIIKPUTTI KOHCTUTYLINHUX NPOBaAXeHb 3a BCiMa 0e3 BUHATKY
KOHCTUTYLINHUMW 3BEPHEHHAMM Ta KOHCTUTYLINHUMKW NOOAHHAMMU WOA0 OiLiMHOro
TNYMAYEHHS 41 NEPEBIPKM HA MPegMeET KOHCTUTYLLIMHOCTI NONOXEeHb 3akoHy YKpaiHu
«MNpo 3acaau oep>kaBHOT MOBHOT MOJITUKM»2,

' Takoi abo 613bKoi 32 3MICTOM NO3KLIi AOTpUMyBanacs i 6iibLLICTb HAYKOBLIB HAYKOBMX Ta
HaBYanbHUX 3aknagie YkpaiHu, wo BOa4aeTbCa 3 NUCTIB-BiONOBiAen Ha odiuiliHi 3annTn
KoHcTtutyuiiHoro Cyny YkpaiHu y uin cnpasi.

2 YxBanu KoHctuTyuiinHoro Cyay YkpaiHu: npo BigMOBY Y BiAKPUTTI KOHCTUTYLNHOIO Nposa-
IKEHHS1 y CcrnpaBi 3a KOHCTUTYLiIIHMM 3BEePHEHHAM ronoBu J1bBiBCbKOi 06M1acHOi paan wono
0diLiiHOro TNyMa4yeHHs NONOXEHb ab3aLy APYyroro YaCTUHW NepLuoi cTatTi 1, YacTUHW Apyroi
ctatTi 10, yacTuHm nepwoi ctatTi 11, yacTrHM nepwoi ctaTTi 14 3akoHy YkpaiHum «[po 3acagun
[ep>XaBHOI MOBHOI MONITUKM» Y B3AEMO3B’A3KY 3 NONIOXEHHAMW YaCTUH NEepLUoi, APyroi cTaT-
Ti 10 KoHcTuTyuii Ykpainn Big 29 ciyHa 2013 poky Ne 2-y; npo BiAMOBY Y BiAKPUTTIi KOHCTUTYLLIN-
HOMO NPOBALXEHHS Y Crpasi 3a KOHCTUTYLIMHUM NoAaHHam 51 HapogHoro genyrtara YkpaiHm
Woa0 BignoBiaHOCTI KoHCTUTyuii YKpaiHm (KOHCTUTYLIMHOCTI) 3akoHy YkpaiHu «[1po 3acaam
nep>xaBHOi MOBHOI noniTukun» Bifg, 30 ciyHs 2013 poky Ne 4-y; Npo BiAMOBY Yy BiAKPUTTI KOHCTUTY-
LIMHOrO NPOBaA)XEHHS Y CNpaBi 32 KOHCTUTYLiINHMM NOAAHHAM JIbBIBCbKOi MiCbKOI pagu Wwoao
odiuiiHOro TNyMadeHHsl MoJioxeHb ab3alliB Apyroro, WOCTOro, BOCbMOro 4acTMHM MepLuoi
cTarTi 1, 4acTuH TPETLOI, CbOMOI cTaTTi 7, NyHKTY 15 po3ainy Xl «MepexigHi NoNoXeHHs» 3akoHy
Ykpainu «[1po 3acaam oepxaBHOi MOBHOI MOJITUKW» Y B3AEMOS3B’I3KY 3 MOJIOXEHHSAMW CTaTen 2,
5,7,10, 24, 140 KoHcTtuTyuii Ykpainu Big 26 niotoro 2013 poky Ne 7-y; npo BiAMOBY Y BiAKPUTTI
KOHCTUTYLMHOro NPOBaaKEHHS Y CNpaBsi 3@ KOHCTUTYLIMHMM NOAaHHAM 51 HapogHoro aenyra-
Ta YKpaium woao BignosigHoCTi KOHCTUTYLi YKpaiHy (KOHCTUTYLIMHOCTI) 3akoHy YkpaiHu «[1po
3acaam AepXxaBHOi MOBHOI NoniTuku» Big, 27 6epe3Hsa 2013 poky Ne 10-y.
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Bce ue pa3om, gk BOa4aeTbCH, HE 30BCIM BiNOBIAAE KOHCTUTYLIAHM NpUnmcam,
3a akuMmu KoHcTuTyuinHuin Cyn, YkpaiHuv € TinbKy OpraHoOM KOHCTUTYLIAHOT OpUCONKLT
B YKpaiHi (4acTnHa neplua ctatTi 147), 3060B’A3aHU AiATY N1LLe Ha NiACTaBi, B Mexax
MOBHOBaXeHb Ta 'y Cnocio, wo nepeanbdadeHi KoHCTUTYLiED Ta 3akoHaMK YKpaiHu (4ac-
TnHa gpyra ctaTTi 19), a TakoX 3aKOHOAABYOMY MOJIOXKEHHIO MPO Te, WO 3aBAAHHSM
KoHcTuTyuiriHoro Cyany YkpaiHn € rapaHTyBaHHs BepxoBeHcTBa KOHCTUTYLT YKpaiHu
aK OCHOBHOIro 3akoHy Aep>KaBu Ha BCii TepuTopii YKkpaiHu (ctaTTsa 2 3akoHy YKpaiHu
«[Mpo KoHcTuTyuiriHmin Cyg, YkpaiHn»).

2. BiokpuBLUM BCE X TakmM KOHCTUTYLjiHE MPOBamXeHHs y Ui cnpasi, KoHCTN-
TyuiiHmin Cy g, YkpaiHv, npurimatoym PilueHHs, Ha HaLly AyMKY, MPUnyCTUBCS AEKiNbKOX
CEePrO3HNX MOMWSIOK, Y TOMY YUCIi | METOO0/ONMYHOro XapakTepy.

Tak, 3a3Ha4MBLUM B NYHKTI 1 pe30/I0TUBHOI YaCTUHM PilleHHS, WO «HACTYMHI nicns
HaBpaHHS YMHHOCTI 3aKkoHOM YkpaiHu «[1po BHECEHHs 3MiH A0 KOHCTUTYLT YkpaiHu
LWOA0 NPOBEOEHHs 4eproBux BMOOPIB HapoaHux AenyTatiB YkpaiHu, lMpe3uaeHTta
Ykpainu, nenytatis BepxoBHoi Pagn ABToHOMHOI Pecny6nikun Kpum, micueBux pag 1a
CiNlbCbKNX, CENULLIHMX, MiCbKKX ronie» Big, 1 niotoro 2011 poky Ne 2952-VI yci 4epros.i
Bn6opu aenytatis BepxoBHoi Panu ABTOHOMHOI Pecny6niku KpyMm, CinbCbKMX, CENULLL-
HUX, MiCbKWX, PariOHHNX, 06/1aCHUX pag, Ta CiNlbCbKNX, CENULLHNX, MICbKMX ronis, obpa-
HVX Ha Yeproeux abo no3aveproBux (BuaineHHs moe — 1. C.) Bnbopax, BindyBaloThb-
CSl 0QHOYACHO Ha BCil TepuTOPIil YKPaiHM B OCTaHHIO HEAito XOBTHSA M’ATOr0 POKY
NMOBHOBaXeHb Paf, Yn ronis, o6paHux Ha YeproBux Bnbopax 31 xoBTHa 2010 poky»,
KoHcTtuTyuinHuia Cyn, YkpaiHm maB 61 3aBepLUMTU PEYEHHS C/IOBaMU «KpiM pag, Ta
rosiB, KOHCTUTYLIAHNA CTPOK NOBHOBAX€Hb IKUX 3aKiHYNBCSH».

BiocyTHICTb camMe Takoro 3aBepLueHHs NyHKTY 1 pe3osioTUBHOI YaCTUHU PilueHHs,
a Takox BmknageHa KoHcTuTyuinHum Cyaom YkpaiHv Nno3uLis, 3a KO0 «rMpog0BXeH-
Hs (BUAaineHHs moe — I1. C.) abo CKOPOYEHHSI CTPOKIB MOBHOBAXEHb OPraHiB MiCLLEBO-
ro caMmoBpsilyBaHHSl, 0OpaHnX Ha No3adyeproBux BUOGopax, € TMMYACOBUM 3axX000M,
CMNPSAIMOBAaHMM Ha peani3auito MexaHi3amMy OLHO4YaCHOrro MpPOBEAEHHS YCiX YeproBux
BMOOpPIB AenyTaTiB MiCUEBUX pafd Ta CiflbCbKUX, CENULIHMX, MICbKUX FOJiB, WO He
nepeLukoaykae peanidauii KOHCTUTYLIMHOIO NpaBa rpoMaasiH 6paTth yyacTb B yrnpas-
NiHHI gep>XaBHUMK crnpaBaMun» (ab3au, WOCTUIA NYHKTY 4 MOTUBYBaJIbHOI YaCTUHU
PilweHHsn), 6e3 ypaxyBaHHS 3MICTY YacTUHM TPeTboi cTaTTi 83 3akoHy YkpaiHu «[po
BMOopu aenyrtatie BepxoBHOi Paan ABTOHOMHOT Pecnybnikm Kpum, MmicueBux pag 1a
CiNbCbKUX, CEJMMLLHUX, MICbKUX FofiB»"', MOXe CHPUYUHUTU BUHUKHEHHS MOMUJIKOBOI
oymkm nNpo Te, wo KoHcTtutyuinHuin Cya YkpaiHu HIOUTO A0NycKae MOXIIMBICTb (YHK-
LLIOHYBAHHA MICLEBMX paf Ta CiNlbCbKNX, CEANLLHUNX, MICbKMX OB MiCNsa 3aKiHYEHHS
KOHCTUTYLLIMHMX CTPOKIB iXHiX MOBHOBAXEHb iHAKLUE, HiXK HA NigCTaBi 3aKOHY.

HacnpaBgj X y PilweHHi, BKOTPE NPUBEPHYBLLW yBary A0 TUX KOHCTUTYLIMHUX NMPU-
MnCiB, SKi 3aKkpinalOTb AEMOKPATUYHUI XapaKkTep Cy4acHOi YKpaiHCbKOi OepXaBu

' «B ocTaHHi WiCTb MiCSALIB NOBHOBaXeHb AenyTaTiB, CiflbCbKMX, CENINLLIHUX, MICbKUX rOSiB,
obpaHux Ha nornepeaHix YeproBux MicLeBux Bubopax, noladveprosi BMO6OpW aenyTatis, Ciflb-
CbKOro, CEINWHOro, MiCbKOro roflIoBM HE NPU3HAYaTbCS Ta HE MPOBOAATLCA» (HacTUHA TPETH
ctatTi 83 3akoHy YkpaiHn «[po Bnbopu aenytatis BepxoBHoi Pagn ABTOHOMHOI Pecnybnikm
Kpum, MicueBux pag, ta CiflbCbKUX, CEINLLHMX, MICbKUX TOMiB»).
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(MYHKT 2 MOTUBYBasbHOI YaCTUHW), EOVHWIA OpPraH KOHCTUTYLIAHOI IOPUCOVKLLIT Y4iTKO
3a3HaumB, WO «3a KoHCTUTyuielo YkpaiHu CTpPOK NMOBHOBaxeHb BepxoBHoi Paan
ABTOHOMHOI Pecnybnikn Kpum, micueBux pag, aenytatn gkux obpaHi Ha 4eproBux
BMOOpax, CTaHOBUTb N’ATb POKIB (4acTuHa nepuwa cTtaTTi 136, YyacTuHa neplia crTaT-
Ti 141); CTPOK NOBHOBaX€EHb CiNbCbKOr0, CENULLHOI0, MiCbKOro rosioBmn, 06paHoro Ha
YeproBux BUOOpax, CTAHOBUTbL N’ATb POKIB (4acTuHa apyra ctartTti 141). Llum cTpokom
(N’aTb poKiB) 0O3Ha4YeHa NepioanyHICTb NPOBEAEHHS HepProBrX BUOOPIB 10 OpraHiB Mic-
LLeBOr0 CaMOBpPSAAYyBaHHS» (ab3av, ApYrvii MyHKTY 3 MOTMBYBaNbHOI YacTuHK). 3Biacu
BUMIMBAE, LLIO NPAHNYHOIO (BEPXHBOID) MEXELID CTPOKY MOBHOBAaXEHb MICLIEBMX pag Ta
CiflbCbKOro, CENNLLHOIO, MICbKOIO FOSIOBM € MN’ATb POKIB i HIXTO, KPiM CaMOro KOHCTU-
TyuieoaBsusi, 3MiHATM IO HOPMY HE MOXE.

3a Takux 06CTaBUH MPOAOBXEHHS CTPOKY MOBHOBAaXEHb MICLEBUX Paf, Ta Cifb-
CbKWX, CEJINLLHUX, MiICbKMX FONiB NOHAA KOHCTUTYLLIMHO BCTAHOBNEHY MPaHNYHY (BEpPX-
HI0) MeXy iHaKLLe, HiX LLNISIXOM BHECEHHSs 3MiH A0 OCHOBHOro 3akoHy Aep>xaBu, dyae
NPSMUM MOPYLUEHHSIM OCTaHHbOro. | MOPYLUEHHAM HE TiflbkK CamOi HOpMU rpo
M’aTUPIYHNI CTPOK MOBHOBAa)XX€Hb MiCLUEBUX P Ta CiIbCbKUX, CENNLLHNX, MiCbKNX
ronie (ctartti 136, 141 KoHcTUTyuii YkpaiHu), a i TUX KOHCTUTYLLIMHUX NPUNKUCIB, SAKi
BM3HA4alOTb 3acagn KOHCTUTYLINHOIO nagy AepXaBwu, — 4YaCTUHW Apyroi ctatTi 5
(«Hociem cyBepeHiTeTy i eanHuMm mxxepesom Bnagv B YkpaiHi € Hapos. Hapon
3giicHIoe Bnany 6e3nocepeaHbo i Yepes3 opraHv AepXxaBHoi Bagu 1a opraHv
MicLeBOro camoBpsigyBaHHs»), cTaTTi 7 («B YkpaiHi BUBHaeTbCsl i rapaHTyeETbCS
MmicueBe camoBpsaayBaHHS»). KpiM TOro, nopyLeHo 6yae i KOHCTUTYLINHI MONOXEH-
HS1, SKi 3aKPiNTb NpaBa Ta cBoOoaAM rpomMaasH YKpaiHm, 30Kpema nNpaBo «Bi/lbHO
obuparu i 6yTn obpaHuM [0 opraHiB MicLeBOro camMoBpsi4yBaHHsI» (4acTuHa
nepwa ctatTi 38).

Cynnsa KoHcTtutyuiriHoro Cyay Ykpainm M. Creutok

33



BicHuk KoHcTuTyuiviHoro Cyay YkpaiHm

Ne 3/2013
OKPEMA AYMKA

cynai KonctutyuitHoro Cyay Ykpainn LWuwkina B. |. ctocosHo PiweHHs
KoncturyuiHoro Cyay YkpaiHu y cnpasi 30 KOHCTUTYUIMHUM NOLAHHSM
48 HOPOAHMX OEenyTaTiB VKpoTHM TileYale} od)iuiMHoro TNYMQYEHHS NOTIOXEHb
yactuHu gpyrof ctatti 136, yactunum Tpetvoi ctaTTti 141 Konctutywii Ykpainy,
ab3auy nepworo YactuHu gpyroi ctatti 14 3akony Ykpainu «[1po srnbopwu
nenytatis BepxosHoi Pagn Astoromroi Pecnybnikn Kpum, micuesmx pag
T CINbCbKMX, CENULHMX, MICbKMX FONiB»

KoHcTtuTyuinHuia Cyn, YkpaiHm noctaHoBmB PiweHHsa Big 29 TpaBHsa 2013 poky
Ne 2-pn/2013 (mani — PilleHHs), y 9KOMY BU3HAB, LLLO «B aCMeKTi KOHCTUTYLIAHOIO
NOAAHHA MOJIOXEHHS YacTuHu pgpyroi ctatti 136, yacTuHu TpeTboi cTatTi 141
KoHcTuTyuji YkpaiHu, ab3auy neplioro YactuHu apyroi ctatTi 14 3akoHy YkpaiHu
«[1po BMbBOpW pmenyTaTtie BepxoBHoi Pagn ABTOHOMHOI Pecnybnikn Kpum, micLeBux
pan Ta CiflbCbKUX, CENULLIHMX, MiCbknx ronie» Big, 10 nunHsa 2010 poky Ne 2487-VI cnig,
PO3YyMITU Tak, L0 HACTYMHI Nnicns HabpaHHSA YHHOCTI 3akoHOM YkpaiHu «[1po BHeCEH-
HA 3MiH 00 KoHcTuTyujii YkpaiHM wopno npoBeaeHHs YeproBux BMOOPIB HApOOHMX
nenytariB YkpaiHn, MNpe3ungeHta YkpaiHu, genytatisB BepxoBHoi Paan ABTOHOMHOI
Pecny6nikn Kpum, MicueBux pag, Ta CinlbCbKNX, CENULLHMX, MICbKMX roniB» Big, 1 N0T0-
ro 2011 poky Ne 2952-VI yci yeprosi Bubopu aenytatisB BepxoBHoi Pagn ABTOHOMHOI
Pecny6nikun Kpum, CiNnbCbKUX, CENNLLHNX, MICbKNX, PANOHHMX, 061acHUX paf Ta CiNb-
CbKUMX, CENULLIHUX, MiCbKMX rofliB, 06paHux Ha YeproBux abo No3avyeproBux Bubopax,
BiAOYBalOTbCA OJHOYACHO Ha BCi TepuTopii YKpaiHM B OCTAHHIO HEeAinto XXOBTHS
N’ATOro POKy NOBHOBAXEHb paf, Y rofiiB, 06paHMx Ha Yeprosux Bnbopax 31 OBTHSA
2010 poky».

CTOCOBHO TakOro TPakTyBaHHSA BUCIOBIOK OKPEMY AYMKY Ha MiacTaBi cTaTTi 64
3akoHy Ykpainu «Mpo KoHcTuTtyuiinnin Cya YkpaiHum».

Cy6’ekT npaBa Ha KOHCTUTYLUIMHE NnogaHHsa — 48 HapoaHux aenyTaTiB YkpaiHm —
3BepHyBCA A0 KoHcTuTyuinHoro Cyay YkpaiHm 3 knonoTtaHHam “aatm odiuiiHe Tnyma-
YeHHs NoNoXeHb YacTUHM Aapyroi ctaTTi 136, yacTuHu TpeTboi cTaTTi 141 KoHCcTUTyLji
YkpaiHm Ta ab3aLy nepLioro 4actuHu apyroi ctatti 14 3akoHy YkpaiHu «[Mpo Bubopwu
nenytatie BepxoBHoi Pagn ABToHOMHOI Pecnybniku Kpum, micueBux pag Ta Cinb-
CbKWX, CENULLHMX, MICbKMX rofliB” CTOCOBHO TOrO, 41 nepenbadvaloTb BKasaHi rnoso-
XEHHS, WO nicng HabpaHHSA 4MHHOCTI 3akoHoM YkpaiHu Big 1 notoro 2011 poky
Ne 2952-VI yeproei Bu6opu 1o BepxoBHoi Pagn ABToOHOMHOI Pecny6niku Kpum,
CiNIbCbKNX, CEJULLIHNX, MICbKMX, PaNOHHMX, 0ONacHUX pag Ta CilbCbKUX, CENNLLHMX,
MICbKWMX rOJliB MOBUHHI BigOYyTUCSA OAHOYACHO Ha BCil TepuTopii YKpaiHM B OCTaHHIO
HeZLiNo XXOBTHS N’ATOr0 POKY NMOBHOBaXXEHb BiAMNOBIAHOT paaun 4m BigMOBIAHOIO rofo-
BW, 0OpaHMX Ha YeproBux BuGopax, To6To B OCTaHHIO Heainto XoBTHA 2015 poky».

MonoxeHHs KoHCTUTYLji YkpaiHy Ta BUOOPUHOro 3aKOoHY, LLLO iX MPOCSATb BUTYMAUn-
TN HAPOOHI aenyTaTn YkpaiHm, MaloTb Take TEKCTyaslbHE BUKITA[EHHS: «4eprosi BMOO-
pu 0o BepxosHoi Pagy ABToHOMHOI Pecny6niku Kpym Bio6yBaoTbCs B OCTAHHIO Hefj-
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JII0 XKOBTHS M’ATOr0 poKy MOBHOBaXXeHb BepxoBHoi Pagn ABTOHOMHOI Pecnybniku
Kpum, o6paHoi Ha 4yeprosux Bnbopax» (4actnHa gpyra ctarti 136); «4eprosi Bn6opwu
CiNbCbKNX, CENMNLLHNX, MICbKUX, PaMlOHHWX, 0DONACHUX pamd, CilbCbKUX, CENULLHWX,
MiCbKMX rofiB BigOyBalOTbCA B OCTAHHIO HEZs0 XOBTHSA MN’ATOr0 POKY NMOBHOBaXEHb
BiNOBIAHOT paau YK BiAMOBIAHOIO rosioBu, 06paHKX Ha YeproBux BUbopax» (YacTrHa
TpeTsa cTatTi 141); «yeprosi BUOGOPU AenyTaTiB, CilbCbKNX, CENMULLHUX, MICbKUX roNniB
MPOBOAATLCH OAHOYACHO Ha BCin TepuTopii YkpaiHm, KpiM BMNaaKiB, BCTAHOBIEHMX
KoHcTuTyuielo Ta 3akoHamu YkpaiHu» (ab3ay, nepumini 4acTuHW apyroi crartti 14
3akoHy YkpaiHu «[Mpo Bnbopn nenytaTiB BepxoBHoi Paan ABTOHOMHOI Pecnybnikm
Kpum, MicueBux pag Ta CifibCbKUX, CENTULLHNX, MICbKNX FOJ1iB»).

1. NMpouecyanbHuin acNeKT WOoA0 BiAKPUTTA KOHCTUTYLIMHOIO NPOBaAYKEeHHS
y cnpasi.

Y 3aranbHOMYy PO3YMiHHI TEPMIH «TSIlyMa4Y€HHS» NOAAETbLCS 9K MOSACHEHHS, BU3HA-
YEHHS1 3MICTY, PO3’ACHEHHS CYTi, PO3YMiHHS 4Oro-Hebyap i3 3aCTOCYBAHHAM Pi3HUX
METOAIB TPaKTyBaHHA. TIyMAYEeHHSA X HOPMMW MNpaBa € iHTeNeKkTyaslbHO-BOJIbOBOKO
LOiSNbHICTIO ChewjanbHO YNOBHOBAXEHOIO OpraHy, sky CnpsaMOBaHO Ha 3’ACYBaHHS i
pPO3’sICHEHHS BOJTi 3aKOHO4ABLS, MaTepianiaoBaHoi y NOJSIOXEHHSX 3aKoHiB. MeTta Tny-

MpurymHoto HeOOXiAHOCTI TNyMadeHHa HopM KoHCTUTYLIT YkpaiHu Ta 3aK0oHiB YKpai-
HW € HEPO3YMiHHS 3MICTOBOI CYTi Y NPOBNIEMHICTb 3aCTOCYBAHHS iX MOSIOXEHb Y NMpakK-
TUYHIN OiSNbHOCTI Yepe3 HeoAHO3HAaYHI NOrNAaAM opraHiB i 0Ci0, AKi KOPUCTYIOTLCS abo
MaloTb HaMmip NOCAYroByBaTUCS LMW NpUNncamMmn y BignoBigHIN KadyanbHii cutyauii.

OpHak NopPIBHANbHUI aHania 3MiCTy NUTAHHSA, NOCTAB/IEHOr0 Y KOHCTUTYLLIHOMY
nogaHHi 48 HapogHux penyTtaTtiB YKpaiHW, i TEKCTY BKa3aHUX HUMU MOJIOXEHb
KoHcTuTyuji Ykpainm 1 3akoHy YkpaiHm «[1po Bubopwu aenytaTiB BepxoBHoi Paaun
ABTOHOMHOI Pecnybnikn Kprm, MicueBux pag Ta CiflbCbKNX, CEINLLHNX, MiCbKUX FONiB»
Bia, 10 nunHa 2010 poky Ne 2487-VI (mani — 3akoH) nae niactaBu cTBeEpOXyBaTH, LLO
aBTOPW KJIOMOTAHHS He BU3HAYUNM MPaBOBOI rnpobnemu, ska 6yna 6 NPUYNHOIO
HEeOoOXiAHOCTI OILAHOro TNyMaYyeHHs Ha3BaHUX NPaABOBMX HOPM Y 3B’A3KY 3 iX HEpO-
3YMIHHSIM Y/ HEOAHO3HAYHUM TPAKTYBAHHAM. AK Y MOCTAHOBOYHOMY MUTAHHI aBTOPIB
K/TONOTaHHS, Tak i B 3a3Ha4Y4eHUX HUMU MNONOXEHHAX KoHCTuTyuji YkpaiHn i 3akoHy
MOeTbCs nue nNpo Yeprosi BUOOPU BKA3aHMUX Paf, i CiNIbCbKNX, CENULLHUX, MICbKNX
roniB — 7O B HOMY X nNpobnema? Akio HapoaHi aenytaTty YkpaiHu Manu Ha yBasi YHi-
dikauilo CTpokiB (L0 3a HMX AoaymaHo B PiweHHi) npoBeaeHHs BMOOPIB OenyTaTiB
MiCLIEBUX paj, a TaKOX CiJibCbKUX, CEINLLHNX, MICbKNX FONiB, SIKMX paHille 6yno obpa-
HO Ha 4YeproBuMX i NO3a4YeproBux BMOOpPAXx, Yy PO3YMiHHI OAHOYACHOro MPOBEAEHHS
HaCTYMNHUX BUOOPIB, TO B KOHCTUTYLIIMHOMY NOAaHHi Manu 6 Tak i 3a3HaunTn. Toai came
3a TaKOK KOHCTPYKLJEID MOCTAHOBOYHOIrO Yy MOAAHHI MUTaHHS, MabyTb, L MOXHa
6yno 6 roeopuTM NPO NPOBIEMY Y MPaBO3acToCyBaHHi. OgHak i3 TEKCTY NMOCTAaHOBOY-
HOIrO NMUTaHHS Take HaBITb BiPTyaslbHO HE NPOMMAAAETLCS. [1P0 NPUB’A3KY 00 KOHKPET-
HOi ATy NpoBeAeHHSA BMOOPIB BKa3aHUX paf i rofiB HaceneHmx NyHKTiB, 0bpaHux
paHillie Ha YeproBux i N03a4eproBux BMOOpax, Lo BigodpaxeHo Yy PillieHHi, y KOHCTN-
TYUWinHOMY NOAAHHI TAKOX HE NAETbCS. 3a3HayYeHe BKa3ye Ha Te, LWo Ccyb’eKT npaBa Ha
KOHCTUTYLiMHE NOAAHHS HE BM3HAYMB KOHKPETHOro npeamMeTa TJiyMa4eHHs.

KoHcTtuTyuiriHnin Cypg, YkpaiHu HeogHOPa30Bo BiAMOBASAB Cy0’ekTamM npasa Ha KOH-
CTUTYLLIHE NOAAHHS | 0COBNNBO HA KOHCTUTYLLINHE 3BEPHEHHS (FTPOMaZsiHU | lopuamny-

35



BicHuk KoHcTuTyuiviHoro Cyay YkpaiHm

Ne 3/2013

Hi ocobu, aKi He € cyD’ekTamMm BNagHMX NOBHOBAXEHb) Y BiAKPUTTI KOHCTUTYLLIMHOIO
NPOBaOXXEHHS Y CMPaBi, BKadylo4ym Ha Taky NiAcTaBy, 5K HEBU3HAYEHICTb KOHKPETHOIO
npegmMeTa TnymadeHHs (yxsanu Big 23 rpyaHsa 2009 poky Ne 65-y/2009, Big, 5 nunHsa
2011 poky Ne 25-y/2011, Big 11 rpyaHa 2012 poky Ne 33-y/2012, Big 18 rpyaHs
2012 poky Ne 35-y/2012, Big, 20 ntotoro 2013 poky Ne 6-y/2013, Big, 16 kBiTHa 2013
poky Ne 13-y/2013). YoMy came CTOCOBHO LbOr0 KOHCTUTYLIAHOMO MOAAHHSA TaKoi
no3uii He JOTPUMaHO?

3a Takux obcTtaBuH y konerii cynnis KoHctutyuiiHoro Cyay YkpaiHu He 6yno
3aKOHHUX NiACTaB ans BiAKPUTTS KOHCTUTYLLIMHOIO NMPOBaOXEHHS Y CrpaBi 3a Bkasa-
HUM KOHCTUTYUIMHUM NoAaaHHaM, a B KoHcTuTyuinHoro Cyay YkpaiHm — gjis Moro po3-
rnaay no cyTi, TOOTO NpoBaaXeHHs y cnpasi Mano 6 6yTy NpUNUHEHEe 3rigHO 3 MyHK-
ToM 2 cTaTTi 45 3akoHy YkpaiHn «[po KoHcTuTyuinHuin Cya YkpaiHm».

2. CyTHiCHMI acnekT.

2.1. B OcHOoBHOMY 3akOHi YKpaiHM TepMIHOMOriYHE C/OBOCMOJIyYEeHHS «Mo3a-
yeproBi BMbopu» GesnocepeaHbO 3aCTOCOBAHO nuule 00 BMOopiB 0o BepxoBHOI
Paon YkpaiHm (4actmHa gpyra ctatTi 77) i onocepeakoBaHO MOXe CTOCyBaTuCs
cnocoby 3anHaTTa nocta lNMpe3ngeHta YKpaiHM y pasi 4O0CTPOKOBOrO NMPUNUHEHHS
MOBHOBaXKeHb nonepeaHboro MNMpe3nageHta Ykpainm (apyre pe4eHHs 4acTuHu n’aToi
ctatTi 103). MNpunucie woa0 nolayveprosux BMOOpIB aenyrtaTiB BepxoBHoi Paan
ABTOHOMHOT Pecny6nikn Kpum, o6nacHux, panoHHUX, CiNbCbKMX, CENMULLHNX | MiCb-
KX pag, a TakoX CiibCbKMX, CENULLHNX, MiCbkmx roniB KoHcTuTyuis YkpaiHn B3a-
rani He MicTuTb. PO No3ayeprosi BMOOPU HEMAE 3raaku i B ab3aLi nepLiomMy yac-
TUHW apyroi ctaTTi 14 3aKoHy, NONOXEHHS SKOro NMPOCUTb BUTIYMA4nTU Ccyb’ekT
npaeBa Ha KOHCTUTYLUiliHe nogaHHsa. Npo nosayeprosi MicuesBi BMOGOpPU NOETbCS
nuvLie B 4aCcTuHI TpeTin ctaTTi 14 3akoHy, NONOXEHHS AKOT K 00’€KT TNyMadyeHHs
aBTOPW KJIONOTAHHSA He 3ragyoTb. MabyTb, TOMY B PE30JIIOTUBHIN YACTUHI KOHCTU-
TYLiMHOro NoaaHHa, y akiri mae 6yTn BMKNaaeHa KBiHTeCeHLis Tiei npaBoBoi npob-
nemu (Npeamerta), Wwo noTpebye po3B’A3aHHS, B3arai He MAeTbCs NPo No3ayepro-
Bi BMOopun. Y PilleHHi X AaeTbCs PO3’AICHEHHS, ke HE3PO3YMili0 3 HOro BUMINBAE,
a TakoX AO0BifibHE TPakTyBaHHA nNofoxeHb ctaten 136, 141 KoHcTuTyuii Ykpainu,
ctatTi 14 3akoHy, 60 BOHM 36iraloTbCs 3a 3MiCTOM ()KOAHOrO CNoBa Npo no3avyepro-
Bi BMGoOpK). 1o TOro X, 9KOCb OMUHYJIM YTOYHIOKOYE MOJSIOXEHHS ab3auy nepLioro
YacTuHn gpyroi ctatTi 14 3akoHy «KpiM BMNaaKiB, BCTaHOBNEHMX KOHCTUTYLIED Ta
3aKoHamMu YKpaiHu».

KoHcTtuTyuirinmin Cyg, YkpaiHu, Baaunch y PilLleHHI 40 pO3LWMPEHOro TyMayeHHs
BkadaHmx nonoxeHb KOHCTUTYLUIT YkpaiHuv i 3akoHy y CyB’a3i MOHATb NPOBEAEHHS Yep-
roBuUX i N03a4eproBux BUOOPIB, BUALLOB 3a MeXi NOCTABNEHOro Y KOHCTUTYLLINHOMY
NnOAaHHI MUTaHHA, HEe MOCNaBLINCb HA XOAHY 3 HOpM 3akoHy YkpaiHm «[1po
KoHcTtuTyuirinmin Cya, YkpaiHm», sika Hagasana 6 oMy NOBHOBAXKEHHS BUATU 32 MEXi
3MICTY NMUTaHHS, NOPYLUEHOrO Y KOHCTUTYLIIAHOMY MOAAHHI, | He HaBiB OOI'PYHTYBAHHS
Takoro Bmxody. 3a Hopmamu masun 16 uboro 3akoHy, ski 6esnocepesHbO pernameH-
TYIOTb peani3aL,ito Takoro NOBHOBAXEHHS EOMHOI0 OpraHy KOHCTUTYLIMHOT IOpUCOnK-
Lii, 9k TAymMayveHHs KOHCTuTyUIi | 3aKOHIB YKpaiHu, NpaBo BUNTU 32 MEXi KOHCTUTYLLIN-
HOro NMOAAHHS YM KOHCTUTYLLIMHOrO 3BEPHEHHS € NULLIE Y BUNAAKy BU3HAHHS HEKOH-
CTUTYUIMHMMU MOJNIOXKEHb 3aKOHY Y pasi BCTAHOBNIEHHS HASBHOCTiI O3HAaK MOro HEBIAMNO-
BigHOCTI KoHCTuTYyLji YKpaiHn (YacTuHa gpyra ctatTi 95).
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2.2. 3micT PiweHHs HeaBO3HayHO CMOHYKAE A0 BUCHOBKY, WO CBOIM akKTOM
KoHcTtuTyuinHuia Cya YkpaiHn pakTnyHO BCTAHOBMB pafam, siki Oynm obpaHi Ha nosa-
4yeproeux BMbopax a0 3MiH, BHeceHux A0 KoHcTuTtyuii YkpaiHu Ha niactasi 3akoHy
Ykpainum Big, 1 ntotoro 2011 poky Ne 2952-VI, 3Ha4yHO GinbLUMIA CTPOK NEriTUMHOCTI, HiX
n’'aTb PoOKiB (Hanpuknag, KuiBCbkin MiCbKili pagi — noHag cim pokiB). lNMpoTte B
KoHCTUTYUIT YKpaiHuW, IHLWNX 3aKOHax, 30KpeMa 1y iXHiX nepexigHuX noaoXKeHHSX CTo-
COBHO peanisauii umx 3miH o KoHcTuTyuji YKpaiHu, He 3a3Ha4Y€eHO0, WO CTPOK NOBHO-
BaXeHb TUX MiCLIEBUX paf, siki 6y 06paHi Ha N03a4eproBux BUMOOPax, MoXe NepeBu-
LyBaTM FPaHNYHNN CTPOK iX NEFITUMHOCTI — N’ATb POKIB — HABiTb 3a MEBHUX BUKIHOY-
HUX 06cCTaBuH. [JO TOro X, nocunawyncb Ha NyHKT 20 YacTuHWM nepluoi cTatTi 92
OcHoBHOro 3akoHy Ykpainm, KoHcTtuTyuinHmi Cyn YkpaiHu B ab3aui opyromy nianyHk-
Ty 3.3 NyHKTY 3 MOTMBYBasIbHOT YaCTUHW PilleHHs 3a3Ha4mB, L0 OpraHisawis i nopsaok
NnpoBeaeHHs1 BUOOPIB BU3HAYaAOTbLCA BUKIIIOYHO 3akoHaMK YkpaiHn. OgHak y YMHHKX
3aKOHax HaBiTb HATAKYy HEMAE Ha MOXJ/MBICTb X04a © OAHOPA30BOro BiACTYMY Bif
3aranbHUX NpaBui i He NnependayeHo, WO CTPOK NMOBHOBAXEHb SKOICh i3 MiCLIEBUX pan,
YN FONOBU HACENEHOrO MYHKTY MOXe OyTW MPOAOBXEHUN | 3HAYHO MEPEBULLYBATU
BCTaHoBeHnn y KoHcTtuTtyuji Ykpainm (ctatta 141) n’aTupidyHmin CTPOK NEFITUMHOCTI.

Ha nigcTtaBi BMKNageHoro MoxHa cTeepaxkyBatu, Wwo KoHcTuTtyuinHni Cya Ykpainm
y Takmin cnocid nepebpaB Ha cebe NOBHOBaXEHHS 3aKOHOA4ABYOro opraHy YkpaiHu i
BCTAHOBMB HOBY HOPMY, a Le cynepeuntb KoHCTUTyLii YkpaiHn, 0cobamBo y CBIiThi
npunucy cTatTi 2 3akoHy YkpaiHu «[Mpo KoHcTutyuinHuii Cyan YkpaiHu», aKui
3000B’A3y€e MOro rapaHTyBaTu BepxoBeHCTBO OCHOBHOrO 3akoHy AepkaBW Ha BCii
TepuTopii YkpaiHu.

2.3. KoHcTtuTtyuinHuin Cya Ykpaiim B nyHKTax 3, 4 MOTUBYBasIbHOT YaCTUHN PilLieHHs
BAABCS 40 OOrpyHTYBAHHSA CBOrO NMornsaay Ha yHidikauio CTpokiB NnpoBeaeHHs BUOopiB
nenyTtaTiB MiCLeBUX paf, Ta CifibCbKMX, CENINLLHMX, MICbKUX FOJiB, 0OpaHuX Sk Ha Yep-
roBux, Tak i Ha NO3a4yeproBMx BMOOpax (xo4a Takoro MUTAHHA B KOHCTUTYLIAHOMY
NoAaHHi He Byno), Yepes Tak 3BaHe NMOoNITUKO-NPaBOBE PO3MIPKOBYBAHHS LLOAO HU3KN
Te3 NpOo: YHITApHICTb AepXXaBu; 0JHOYACHICTb YCiX BMOOPIB 40 MiCLEBUX NpeacTas-
HULbKNX OPraHiB ik rapaHTyBaHHSA O0e3nepepBHOCTI Bnaam (HiGUTo 6e3nepepBHICTb y
OiSNbHOCTI NPeAcTaBHULBKMX OPraHiB MiCLEBOro CamMOBPSAYyBaHHSA, Hanpuknag, y
YepHiriBcbkin 06nacTi 3anexuTb Big BMOOpIiB 40 paf y BiHHMUBKI obnacTi); cTabinb-
HiCTb BUOOPYMX NPABOBIAHOCUH Y AepXaBi (HIOUTO aepxaBa — L& He CYKYMHICTb rpo-
MagsiH i MicueBi BMOOPM — He BOJISt MeLUKaHLIB rpoMag, BianoBiaHoi TepuTopii), po3s-
rnagalym BCe Le Kpisb NpmM3aMy cycninbHoro 6nara. OgHak npu LupomMy 3abyTo OOHY
«MaJsieHbKy AeTtasb», WO B OCHOBI 00paHHS MICLEBMX MNPenCTaBHULIbKMX OpraHiB
NexuTb 3acagHn4e KOHCTUTYLIMHE MPaBO rpoMagsiH Ha yrpaB/liHHA CBOEID TEPUTO-
pieto Yepes yyacTb y GOPMYBaHHI aNs «cebe» opraHiB MiCLLEBOro CaMOBPSIYBaHHS
(cTatTi 5, 7, 38, 69 KoHCTUTYL,ji YKpaiHM), a He onsa LueHTpasnbHOi BNaguy y oepxasi, aka
chopmyBana OKpemMo Bif, OpraHiB CamMOBPSAYBAHHSA OpraHu AepXXaBHOrO NPaBiHHS i
KOHTPOJIt0. Taka onocepeakoBaHa y4acTb YIEHIB rpoMaan B ynpaeJliHHI CBOiMK cripa-
BaMW i peanisauii BNacHOro iHTepecy 06yMOBIOETLCS HE NULLE NONITUYHMM MPABOM
rpomMagsiHMHa obupatu i 6yt obpaHmM, a nependayvae peanizadito OinbLL FMUOUHHO-
ro, 6asncHOro, XMTTEBO HEOOXIAHOMO Npasa NtoAMHU — OYTU HANEXHUM CMiBBNACHU-
KOM yCbOIrO MamHa, WO € B KOMYHaJIbHil BIACHOCTI Ha BiANOBIAHIN TEPUTOPII, | B TAKUI
Cnocib BNAMBATM Ha rapaHTyBaHHS BMPABHOIO PO3MOPSAXKEHHS i YNpPaBiHHS UMM
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MalHOM i Hai@HHSA KOMYHasTbHUX NOCAYT, W0 3abe3neyyBaT cobi TakKUM YNHOM TigHi
AOMHN YMOBU XUTTS. 3 Ornsay Ha BUKNaaeHe Tak 3BaHa yHidikauis aatm npoBeaeHHs
BMOOPIB (OHOYACHICTb) CTA€E MEPELLKOAO0 Ha LNAXY HEOOXiAHOT 3aMiHN «HEerigHUX»
ynpaBniHL,iB, WO NiapnBae BUCXiAHY 3acafy KOHCTUTYLIMHOIO nagy, Ky NporosioeHo
B YKPAiHCbKOMY CYCHMi/IbCTBI.

2.4. MeToponorisi, sky 06paHo B PilleHHi, — oxonuTtu «yce i BCs» Ta NiaBECTU yce
pPO3MaiTTHa NEritTMMHOCTI OpraHiB MICLLEBOr0 cCaMOBPSAYBaHHS (Bif, «MO4aTKOBOI» i A0
«3aBepLUaNbHOI») 0 OAHOr0 3HAMEHHUKA — € XMOHOIO LLe 1 Yepes3 Taky OOCTaBUHY:
npaBoBY CUTYyaLjlO WOA0 Npu3HadeHHsa BuoopiB KNiBCbKOro MicbKoro rosioBu B3ararsi
HEe MOXHa MOoB’A3yBaTW 3 YeProBMMM Y1 NO3a4epProBMMm BUGopamMm B acnekTi MOTuU-
BaLii, aky o6paB KoHcTuTyuiriHnia Cya YkpaiHn (omB. ab3auy N’ aTuii, CbOMUN NyHKTY 4
MOTUBYBabHOI YacTuHW PiweHHs). Micuesi paan 4m ronosu Cifn, CenuL, MICT, He3a-
JIEXHO Bif, TOro, 06paHo ix Ha YeproBux Y1 NO3a4eproBmx BUOOpax, € AitounmMmm i 3ajn-
CHIOIOTb CBOi NOBHOBaXeHHS. MNMocana X KniBCbKOro MiCbKOro rosioBu € BakaHTHO
NMPOTSArom TpuBasnoro Yacy. KoxHa npaBoBa CUTYyaLlisl € YHIKalbHOW | He Moxe OyTun
3arHaHa y «npoKpPyCTOBE JIOXE» YABIEHb OKPEMUX MOSITUKIB YN CYAAiB, HABITb SAKLILO
BOHW CTAHOBJISATb YNCENbHY OiNbLLICTb.

Cynnsa KoHcTtutyuiriHoro Cyay YkpaiHum B. LLUnuikin
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IMEHEM YKPAIHH

PILUEHHS )
KOHCTUTYLLINHOIO CYAY YKPATHM

y CNpaBsi 30 KOHCTUTYLiMHKMM nogaHHsm Bepxosroro Cyay Ykpainu wopo
BIANOBIAHOCTI KOHCTMTyLLiT VKpoTHM (KOHCTMTyLLil?\HOCTi) OKPEMMX MOSIOXEHb
ctaTTi 2, ab3auy apyroro nyHkTy 2 posginy |l «[lpukiHuesi Ta nepexiaHi
nonoxeHHs» 3akoHy Ykpaitu «[Tpo 3axoam Woao 3aKOHOAABYHOTO
3abesneyeHHs pedbopMyBaHHS NEHCIHOT cucTemm, ctaTtti 138 3akony
Ykpainu «[Tpo cymoycTpilt i cratyc cyaais» (Cnpasa WOAO 3MiH YMOB BAMAATH
NEeHCIM | LLOMICAYHOTO AOBIYHOTO MPOLIOBOTO YTPUMAHHA Cyadis Y BU],CTOBLI,i)

M.Knis CnpaBa Ne 1-2/2013
3 yepsHa 2013 poky
Ne 3-pn/2013

Kouncruryuisinmi Cyg Ykpainm y cknagi cyanis:

FonosiHa AHaTonia CepriiioBu4a — ronoByl04Oro,
BayniHa IOpia BacunboBuua,

BpuHueea Bacuna mutpoBu4a,

BposiuyeHka Cepria JleoHigoBu4a,

BuHokypoBa Cepria MapkisHoBu4a — fonosigaya,
N'ynetas Muxainna MupocnagoBuya,
3anopoxua Muxavna NetpoBuua,

Kamna Bonogumupa Muxainnosuua,

Konoca Muxaina IeaHoBu4a,

JintBuHosa OnekcaHngpa MukonaioBuua,
Mapkyw Mapii AHgpiiBHNY,

MaceHioka OnekcaHgpa Muxavinoeuua,
Cepreiiyyka Onera AHaToninioBuya,

Creutoka NeTtpa BorgaHoBuya,

Tynuubkoro Onekcanapa MukonaoBuua,
LWanTtanm Hatani KoOCTAHTUHIBHMK,

LLnwkiHa BikTopa IBaHoBuM4a,

PO3rNgHYB Ha MJAeHapHOMY 3acifaHHi cnpaBy 3a KOHCTUTYUIMHMM MNOAAHHAM
BepxoBHoro Cyay YkpaiHn wono BianoBigHoCTi KOHCTUTYLIT YkpaiHn (KOHCTUTYLiN-
HOCTI) OKPEMUX MONOXEHb CTaTTi 2, ab3auy Apyroro NyHkTy 2 po3ainy Il «MpukiHuesi
Ta nepexifHi NonoxeHHs» 3akoHy YkpaiHu «[1po 3axoam woa0 3aKkoHOAaBYoro 3abes-
neyeHHsa pedopMyBaHHA NeHCirHOI cuctemn» Bio, 8 nunua 2011 poky Ne 3668-VI
(BiopomocTi BepxoBHoi Pagu YkpaiHu, 2012 p., Ne 12-13, ct. 82) (nani — 3akoH
Ne 3668), ctatTi 138 3akoHy YkpaiHn «[1po cynoycTpin i ctatyc cyaais» Big, 7 NUMNHS
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2010 poky Ne 2453-VI (BigomocTi BepxoBHoi Paau Ykpainu, 2010 p., NeNe 41-45,
CT. 529) y pepakuii 3akoHy Ne 3668 (mani — 3akoH Ne 2453) cTOCOBHO 3MiH PO3Mipy
Ta iHWKWX YMOB BUMAATU MNEHCIN i LLIOMICSYHOrO AOBIYHOIO rPOLLOBOro YTPUMAaHHS Cya-
OiB y BiacTaBL,.

MpuBogom pnsa po3rnagy cnpasw BignoigHo o ctaten 39, 40 3akoHy YkpaiHu
«[Mpo KoHcTtutyuinHuin Cya, YkpaiHv» CTano KOHCTUTYUINHE nogaHHs BepxoBHOro
Cyay YkpaiHu.

MipcTaBolo Ans po3rnsay cnpasu 3rigHO 3i ctaTtTeto 71 3akoHy Ykpainm «[1po
KoHcTuTyuiriimin Cyn, YkpaiHn» € TBepO)XeHHs Ccyb’ekTa npaBa Ha KOHCTUTYLiHE
NOAAHHSA MPO HEKOHCTUTYLIMHICTE OKpeMMX NONoXeHb 3akoHy Ne 2453 ta 3akoHy
Ne 3668.

3acnyxaBwu cyaato-gonoigada BuHokyposa C. M. Ta gocnigvslum matepianm
crnpasu, B TOMY Ynchi no3uuii fonosu BepxosHoi Pagn Ykpainu, lonosun Buworo cnedi-
anisoBaHoro cyny YkpaiHu 3 po3rngany UMBINbHUX | KpUMiIHaNbHUX cripas, BuLoi kBani-
dikauinHoi komicii cypaie Ykpaitm, Buwoi pagn toctuuii, feHepanbHOi npokypaTtypu
Ykpaivn, MiHicTepcTBa tocTtuuii Ykpainu, Pagv cynais Ykpainm, Pagn cynais agMmiHi-
CTpaTuBHUX CcyAiB YkpaiHn, Paou cypaiB rocnogapcbkmx cyaiB YkpaiHu, HaykKoBLLB
KniBCbKOro HauioHanbHOro yHiBEPCUTETY iMeHi Tapaca LLleByeHka, HauioHanbHOI aka-
nemii npokypatypu Ykpainm, HauioHanbHOro yHisepcutety «Ogecbka iopuanyHa aka-
nemis», HauioHanbHoro yHiBepcuteTy «lOpugnyHa akagemia YkpaiHm imeHi Apocnasa
Mygporo», HauioHanbHOi Wwkonu cyanis Ykpainv, KoHctutyuinHmin Cya YkpaiHn

YyCTaHOBMB:

1. Cy6’ekT npaBa Ha KOHCTUTYLIHEe NnoaaHHa — BepxoBHuit Cya YkpaiHn — 3Bep-
HyBCS1 00 KoHCTuTyuiiHOoro Cyay YkpaiHu 3 KNOMOTaHHSAM BU3HATU TakKUMU, LLO He
BiMOBIAAOTb YACTUHI TPETINM CTaTTi 22, YyaCTUHI NepLwin ctaTTi 55, yacTuHamM nepLuin,
apyrin ctatTti 126, yactuHi nepwin ctatti 130 KoHcTuTyuii YkpaiHu (€ HEKOHCTUTYLIN-
HUMM), MONIOXEHHS CTaTTi 2, ab3aLy Apyroro nyHkTy 2 po3ainy Il «MpukiHueBsi Ta nepe-
XigHi nonoxeHHs» 3akoHy Ne 3668, yacTuH NepLuoi, Apyroi, TpeTboi, N’atoi ctatTi 138
3akoHy Ne 2453 cTOCOBHO 3MiH PO3Mipy Ta iHLLIMX YMOB BUMATK MEHCIN i LLOMICAYHO-
ro LOBIYHOIrO rpoOLIOBOro YTPMMaHHA CyALiB y BiACTaBL,.

2. Bupiwyioyn nopyLeHe B KOHCTUTYLIAHOMY NOAAHHI NMUTaHHA, KOHCTUTYLiINHNIA
Cya YkpaiHu BUXoguTb 3 Takoro.

2.1. YKpaiHa € NpaBOBOIO AEPXABOIO, B SIKili BU3HAETHCS i Ai€ NPUHLMMN BEPXOBEHCT-
Ba npasa, KoHCTUTYUis YKpaiHn Mae HanBULLY IOPUANYHY CUITY, 3aKOHW NPUAMAalOTLCA
Ha ii OCHOBI i MOBMHHI BigNoOBigaTK in; nepXxasHa Bnaga B YKpaiHi 30iMCHIOETLCA Ha
3acagax ii moainy Ha 3akoHo4aB4y, BMKOHABYY Ta cyaoBy (ctatta 1, yacTuHa nepia
cTarTTi 6, YacTuHKM nepLia, apyra ctatTi 8 OcHOBHOro 3akoHy YkpaiHu).

OpraHn 3aKoHO4ABY0i, BMKOHABYOI Ta CYA0BOI BNaauv 34iliCHIOITb CBOi NOBHOBA-
XXEHHSA Yy BCTaHOBNEeHMX KOHCTUTyuieo YkpaiHm mexax i BignoBiAHO A0 3aKOHIB
YkpaiHu, ix nocagosi ocobu 30060B’A3aHi 4iATU N1LLe Ha NiacTaBi, B MeXax NoBHOBA-
XeHb Ta y cnocib, wo nepenbdaveHi KoHcTuTyuielo Ta 3akoHaMu YKpaiHu (4acTuHa
apyra ctatTi 6, yactuHa gpyra ctatti 19 OcHoBHOro 3akoHy Ykpainu).

3rigHo 3 KoHcTuUTyuieo YKpaiHm npaBa i cBo60au NIoAMHKY | r[pOMaasiHMHA 3axuLia-
I0TbCS CYA0M; KOXHOMY rapaHTYETbCS MPABO Ha OCKAPXEHHS B CyAl pilleHb, A 4n
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6e30ianbHOCTI OpraHiB Aep)aBHOI Bfaau, OpraHiB MiCLEBOro camMoBpSiAyBaHHS,
nocagoBux i cnyx6oBux 0cCib6; npaBocynas 3AINCHIOTb nNpodeciiHi cynni Ta,
Yy BU3HA4YEHMX 3aKOHOM BuNagKax, HaApOaHi 3acigaTteni i NPUCSXKHI; BUKITIIOYHO 3aKOHa-
MK YKpaiHn BU3HA4YaeTbCH CTaTyC CyaaiB (YaCcTUHKM nepLua, apyra crarTti 55, nyHkT 14
YacTUHW nepLloi cTaTTi 92, yacTmHa neplua ctatTi 127).

2.2.MpaBoBui CTaTyC CyAAiB Ta rapaHTii ix He3anexHoCTi BU3HaveHi KOHCTuTyLieo
Ykpainm Ta 3akoHoM Ne 2453, w10 BignoBigae 4acTuHi nepiwin ctaTtti 126 OCHOBHOIo
3aKkoHy YKpaiHu, 3rigHo 3 IKOK0 HE3ANEXHICTb | HEAOTOPKAHHICTb CYAAiB rapaHTYIOTh-
ca KoHcTuTyui€eto i 3akoHamMmu YkpaiHu.

KoHctutyuinnmn Cyg YkpaiHn BBaXae, Lo noaoxeHHs KoHcTuTyuji YkpaiHm cto-
COBHO HE3a/IeXHOCTI CyaaiB, sika € HEBIA'EMHUMM €NeMEeHTOM CTaTyCy cyadiB Ta ix
NpPodecinHOi AisNbHOCTI, NOB’A3aHi 3 NPUHLUMIMOM Moainy AepXaBHOi Bnagn ta oby-
MOBJIEHI HEOOXiaHICTIO 3abe3neyyBaT OCHOBM KOHCTUTYLIAHOIO naay, npasa Noam-
HW, rapaHTyBaTV CaMOCTIMHICTb | HE3aNeXHICTb CyA0BOI KK BNaawn.

B OcHoBHOMY 3akoHi YKpaiHu He3anexHIiCTb K Ck/iagoBa KOHCTUTYLLIMHOrO cTaTty-
cy ocobu Ta ii NpodecCinHOi AiSNbHOCTI BM3HAYeHa Nmile CTOCOBHO cyaniB i 3abeane-
4YyETbCSH, Hacamnepen, ocobMBUM NOPAAKOM iX 06paHHA abo NPU3HaAYeHHs Ha noca-
Oy Ta 3BiNbHEHHA 3 Nocaau (MNyHKT 27 4aCcTUHM NepLuoi cTaTTi 85, YaCcTuHU YeTBepTa,
n’ata ctatTi 126, yacTuHK TpeTs, YyeTBepTa cTaTTi 127, ctarta 128, nyHKT 1 yacTuHm
nepwoi ctatti 131); 3a60POHOIO BNMBY HA HUX Y ByOb-AKKIA cnNoci® (YacTuHa apyra
ctatTi 126); 3axuctom npodeciiHnx iHTepeciB cyaaiB (4acTuHa wocTta ctaTTi 127);
NigKOPEHHAM CyAAiB NPW 34iMCHEHHI NPaBOCYAAd NnLLE 3aKOHY (YaCcTMHa nepLua ctaT-
Ti 129); 0coBNMBUM MOPSAAKOM NPUTATHEHHS iX 00 ANCUMNIHAPHOI BiAMOBIAAaNbHOCTI
(nyHKT 3 YacTuHK nepwoi ctatTi 131); Aep>XXaBHUM GIHAHCYBAHHAM Ta HaNeXHUMU
ymMoBaMm ans GYHKUIOHYBAHHSA CyAiB i OiSSIbHOCTI CyadiB LUISIXOM BU3HAYEHHS Y
LdepxaBHomy OroaxeTi YKpaiHM OKpemMo BuaaTkiB Ha YyTPUMaHHS cyadiB (4acTuHa
nepwa ctatti 130); NPUTArHEHHAM 40 IOPUOVYHOI BiANOBIAAbLHOCTI BUHHMX OCIO 3a
Henoeary 4o cyay i cyani (4actmHa n’'ata ctatTi 129); opradidaujieto aep>aBot 0Co-
6ucToi 6esnekun cyaniB Ta ixHix ciMen (4acTuHa cboma ctatTi 126); 34iiCHEHHAM Cya-
[iBCbKOro camoBpsilyBaHHA (YacTuHa gpyra ctatTti 130); 3abopoHoto ans npodecii-
HUX CyOAiB HanexaTy A0 NONITUYHKX NapTin Ta NPodCninok, OpaTy yyacTb Y Oyab-aKin
NOMITUYHIM OiSNbHOCTI, MaTWU NPeaCTaBHULBKUI MaHaaT, obiimaTtu Oyab-sKi iHLWi
oniadyyBaHi nocagu, BUKOHYBATW iHLUY onnladyBaHy pobOOTy, KpiM HAyKOBOIi, BUKIa-
Jaubkoi Ta TBOPYOI (YacTuHa gpyra ctatTi 127).

Peani3youm cBOi MOBHOBAXXEHHS BU3HA4YaT B 3aKOHAx YKpaiHM 400aTKOBI A0 KOH-
CTUTYLINHUX rapaHTii He3anexHOoCTi cyanis, BepxosHa Paga YkpaiHn B 3akoHi Ne 2453
YCTaHOBWNA, WO Cyaas y CBOIiN AisNbHOCTI o0 3A4iIMCHEHHS NPaBOCy0As € HE3anexX-
HKM Bifg, 6yOb-KOro He3akKOHHOIO BMNJIMBY, TUCKY ab0 BTPYYaHHS, i Taka He3anexHiCTb
cynni 3abe3nedvyeTbCs, 30Kkpema, MOro HasexHum martepianbHUM Ta couianbHUM
3abe3nedveHHaM. Cypns 3MiCHIOE nNpaBocynas Ha OCHOBI KOHCTUTYL|i i 3akoHiB
YKpaiHu, Kepy4mMcb MNpu LbOMY MNPUHLMMOM BEPXOBEHCTBA Mpasa. BTpydaHHda B
OiSNbHICTb Cyaai oo 34iNCHeHHs npaBocynas 3a00POHAETLCS | TArHe 3a coOO0to Bifl-
NnoBigaNbHICTb, YCTAHOB/IEHY 3aKOHOM (4aCTuHa nepLua, NyHKT 8 4acTMHU 4eTBEepTOI
cTatTi 47). Y uin ctaTTi TaKoX 3aKpinieHo, Lo OpraHn Aep>XXaBHOi BNaanm, OpraHn Mic-
LLEBOro CamMOBpPSAYyBaHHS, iX MOCaA0Bi Ta CNnyx060Bi 0cobu, a TakoX di3nyHi i opmnany-
Hi ocobu Ta ix 06’egHaHHA 3000B’s13aHi NoBaXxaTn He3aneXxHicTb cyani i He nocsaraTn
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Ha Hei (YacTuHa N’aTa); NPU NPUNHATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH 0 YMHHUX
3aKOHIB He [0MyCKaeTbCHA 3BYXEHHSI 3MICTy Ta 00csAry BM3HauyeHux KOHCTUTYLiEO
YKpaiHu rapaHTin He3aneXxHOoCTi cyaai (YacTuHa wocTa).

KoHctuTyuiiHmin Cyn, YkpaiHm BpaxoBye nonepefHi npasBoBi MO3uLii CTOCOBHO
rapaHTili He3anexHoCTi cyaaiB, BUKIaaeHi HUM y pilueHHsx Big, 20 6epesHsa 2002 poky
Ne 5-pn/2002, Big 1 rpyaHsa 2004 poky Ne 19-pn/2004, sig 11 xoBTHA 2005 poky
Ne 8-pn/2005, Big 22 TpaBHa 2008 poky Ne 10-pn/2008. BusHayveHi KoHCTUTyLj€EO Ta
3akoHaMu YkpaiHv rapaHTii He3anexHOoCTi CyaaiB € HeBI4 EMHUM €/1IEMEHTOM ix cTa-
TyCy, NOLIMPIOTLCA Ha BCIX cyaaiB YKpaiHM Ta € HeobXioHOK YMOBO 3[iMCHEeHHS
npaBocynas HeynepeaxeHnm, 6e3CTOPOHHIM i cnpaBeaIMBUM CyA0M. TakuMm rapaH-
TiAMU € HaOAHHS M 3a pPaxyHOK AepXkaBu MaTepianbHOro 3abesaneyeHHs (cynaiBcbka
BMHAropoa, NeHcis, LWoMicsa4He OOBIYHE rPOLLIOBE YTPUMAHHS TOLLO) Ta HAOAHHS iM Y
MarbyTHbOMY CTaTyCcy cyaai y BiacTaBui. [paBo cynai y BiACTaBLi Ha NMeHcinHe abo
LLLOMICSIYHEe OOBIYHE rPOLLUOBE YTPUMAHHS € FapaHTIED HANEXHOro 34iNCHEHHS NMPaBo-
Cyanas i HE3aNexHOCTI Npauloymx cyaniB Ta Aa€e nigcTasn BUCyBaTu 40 CyAdiB BUCO-
Ki BUMOru, 36epirati OOBIpY A0 iX KOMNETEHTHOCTI i HeynepeokeHoCTi. LLlomicsuHe
[OBIYHE rpoLLIOBe YTPUMAaHHSA cyaai crnpsaMoBaHe Ha 3abe3nedyeHHs rigHoro Moro cTa-
TYCY XWUTTEBOrO PIiBHS, OCKiNbkK cynas oOMeXeHWid y npasi 3apobnaTy O0AATKOBI
MaTepianbHi 6nara, 3okpema obirimMaT Oyab-SKi iHLLI onnadvyBaHi nocaan, BUKOHYBATU
iHWY onnayvyBaHy pPob6oTy. KOHCTUTYLIAHMIA NPUHUMI HE3aNEeXHOCTI CyaaiB 0O3Ha4aeE,
B TOMY YMCJ, KOHCTUTYLIAHO OOYMOB/IEHMI iMMEpPaTUB OXOPOHW MaTepiasbHOro
3abe3neyeHHs CyaniB B, MOro CKacyBaHHS Y 3HUXKEHHS OOCSAMHYTOro piBHS 6e3 Bifa-
MOBIAHOI KOMMNEHcaLji K rapaHTilo HeJoNyLEeHHS BNAMBY abo BTPYYaHHS Y 3AiACHEH-
HS NpaBocynas.

TakMM YMHOM, KOHCTUTYLiRHWIA cTaTyc cyani nepenbayae AocTaTHE MaTepianbHe
3abesneyeHHs cyaai K nif Yac 34iCHEHHS HUM CBOIX MOBHOBaXeHb (CynaiBCbka
BMHAropopa), Tak i B ManbyTHbOMY Y 3B’A3KY 3 IOCATHEHHSAM MEHCINHOro Biky (MNeHcis)
4 BHACNILOK NPUMMHEHHS MOBHOBAXEHb | HAOYTTA cTaTycy cyani y BiacTaBLi (LLOMi-
CAYHEe [OOBiYHe rpoloBe yTpuMaHHs). CtaTyc cyafdi 1a Moro enemeHTu, 3okpema
MatepianbHe 3abe3neyeHHs cyaai nicnsg NPUNMHEHHsS MOro NOBHOBAXEHb, € HE OCO-
6ucTum npuBineem, a 3acobom 3abe3neyeHHsa He3aNeXxXHOCTi NpaLlYnX CYLAniB i
HaJAeTbCs AN rapaHTyBaHHSA BEPXOBEHCTBA NpaBa Ta B iHTepecax ocib, ski 3BepTa-
I0TbCH A0 Cyay Ta OYiKylOTb HeynepeokeHoro npasocyans.

BuknageHe BignoBigae NonoxXeHHIM EBPONercbkoi xapTii Npo 3akoH «[1po cTtatyc
cypais» Big 10 nunHa 1998 poky, 3a SKMMK piBEHb BUHArOPOAN CyOasiM 32 BUKOHAHHS
HMMM CBOIX NPOdECINHNX 060B’A3KIB MaE OYTN TakuM, LL0O 3aXUCTUTH iX Bif, TUCKY, LLLO
MOXE CMNPUYMHUTU BIMIMB Ha iXHi pilleHHs abo B3arasi NOBEeAiHKY CyAAiB i Takum
YMHOM BMJIMHYTU Ha iXHIO HE3aNnexHiCTb Ta HeynepemkeHiCTb (MyHKT 6.1); cTtatyc
3abeanevye cyani, Skui gocar nepeabavyeHoro 3aKkoHOM BiKy 419 BUXOA4Y Y BiACTaBKy
i3 nocaam cynni i SKMin 34iNCHI0BAB MOBHOBAXEHHS CyAni NPOTAroOM NEBHOrO CTPOKY,
npaBo Ha OTPMMaHHS BUMNAT, PiIBEHb SKMX Ma€ BYTM skoMora 6amxx4mMM A0 PiBHSA NOro
OCTaHHbOI 3ap0oBITHOI NnaTn Ha nocagi cynai (NyHKT 6.4).

9k 3a3HavaeTbca B PekomeHpauii Komitety MiHicTpiB Pagn €Bponn aepxaBam-
YyneHam LWOoA0 CyAdiB: He3anexHiCTb, edpekTMBHICTb Ta 000B’A3kuM Big, 17 nuctonaga
2010 poky Ne (2010) 12, «onnarta npaui cynaiB NOBMHHA BiANoOBiaaTh ix npodecii Ta
BUKOHYBaHUM 000B’sA3kaM, a TakoX OyTu A0CTaTHLO, o6 3axXNCTUTK iX Big, Aii cTU-
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MYJiB, Yepes ki MOXHa BMNaAMBaTK Ha ixHi pilleHHs. MatoTb icHyBaTK rapaHTii 36epe-
XEHHS HaneXHoi onnaTty NpaLi Ha BUNaZoK XBOPOOuU, BiANYCTKM MO A0MSAy 3a ANTU-
HO0, a TaKOX rapaHTii BUNaaT y 3B’A3Ky 3 BUXOA0M Ha NEHCIt0, SKi MalOTb BiAnosigatn
nonepeaHbOMY PIBHIO onnaTu ix npai» (MyHKT 54).

Otxe, nonoxeHHsa ctatTi 47 3akoHy Ne 2453 y3roaxyoTbCs 3 BUMOraMu MixkHa-
POLHUX aKTiB OO0 HE3ANEXHOCTI CYAAiB | CNPsIMOBaHi Ha 3ab6e3neyeHHst CTabinbHOC-
Ti AOCATHYTOrO PiBHA rapaHTiil He3anexHoCTi cyaaiB, ski € HeoOXiaAHOK YMOBOIO 3Mji-
CHEHHSI NPaBOCYAAs, @ TaKOX rapaHTiEd noBarn Ao rigHOCTi NIOANHW, 1T npaB Ta OCHO-
BOMOJIOXHUX CBOOOL,

3. CyO’exT npaBa Ha KOHCTUTYLUiNHE NoAaHHs 3BepHyBcst 00 KOHCTUTYLINHOIo
Cyay YkpaiHu 3 KnonoTaHHAM BU3HATW OKPEMI NoaoXKeHHS 3akoHy Ne 2453 ta 3akoHy
Ne 3668 Takmmu, L0 He BianoBigaTbe KOHCTUTYLT YkpaiHu, 30KpemMa 4acTuHI nepLuin
ii cTatTi 55.

KOHCTUTYLINHUI NpUHLUMN HE3anexHoCTi cyanis 3abe3neyvye BaXXMBY POJib CYA0-
BOI rifikn BNagu B MexaHi3aMi 3ax1cTy nNpaB i cBOOOA rpoMajsH Ta € 3anopykoro peani-
3auii NpaBa Ha CyaooBWUIA 3axucT, nepenbadeHoro crtatreto 55 OCHOBHOro 3akoHy
Ykpainn. Byab-sike 3HUXEHHS PIBHSA rapaHTiii He3anexHOCTi CyaaiB CynepeynTb KOH-
CTUTYLNHIN BUMO3i HEYXUIbHOrO 3abe3nedyeHHst He3anexHoro npaBocyaas Ta npasa
rPOMaAsH Ha 3axMCT npaB i cBOOOA HE3ANEXHUM CYAO0M, OCKIiNbK/ NPU3BOAUTL [0
obMeXeHHs MOXITMBOCTEN peanisalii Liboro KOHCTUTYLLIMHOrO Npaea, a oTXxe, cyne-
pednTb cTaTTi 55 KoHCcTuTyuji YKpaiHu.

4. Cy06’eKkT npaBa Ha KOHCTUTYLiINHE NoAaHHsA nopylwye nepen, KOHCTUTYLiHUM
Cynom YkpaiHu NUTaHHSA Wwoa0 BianoBiaHOCTI KOHCTUTYLi YkpaiHM (KOHCTUTYLIMHOC-
Ti) NONOXeHb YacTuH nepwoi, apyroi ctatti 138 3akoHy Ne 2453.

3rigHo 3 yacTuHoto nepluoto ctaTTti 138 3akoHy Ne 2453 «cynnji, SKUin BUIALLIOB Y
BiACTaBKY, MiC/S OCArHEHHS YOI0BiKamMm Biky 62 pOKM, XiHKAMMU — MEHCINHOIO BiKY,
BCT@HOBEHOro ctaTtTelo 26 3akoHy YkpaiHu “INpo 3aranbHOOO0B’A3KOBE Aep>KaBHE
NeHcinHe CTpaxyBaHHA”, BUNIAYYyETLCH NEHCIA HAa yMOBax, nepeadayeHux ctatreio 37
3akoHy YkpaiHn “Tlpo gepxasHy cnyx06y”, abo 3a Moro BM60OPOM LLLIOMICAYHE O0BIYHE
rpoLwoBe yTpuMaHHs. [10 AOCArHEHHS BiKy, BCTAHOB/EHOIO MEPLUMM PEYEHHAM L€l
YacTUHW, NMPaBO Ha MEeHCIo 3a BiKkOM abo LWOMICAYHE O0BIYHE FPOLLUOBE YTPMMAaHHS
MatoTb HONOBIKM 1955 POKY HAPOOXKEHHS | CTapLUi NiCAS AOCATHEHHS HAMW Takoro BiKY:

60 pokiB — aki Hapoamnucsa no 31 rpyaHs 1952 poky;

60 pokiB 6 micauiB — aki Hapoaunucsa 3 1 ciuna 1953 poky no 31 rpyaHsa 1953 poky;

61 pik — aki Hapoamnucs 3 1 ciuHa 1954 poky no 31 rpyaHa 1954 poky;

61 pik 6 micauiB — aki Hapogmnucs 3 1 ciyHa 1955 poky no 31 rpyaHa 1955 poky».

BignosigHo oo yactuHm gpyroi ctatTi 138 3akoHy Ne 2453 «cynns y BigcTaBLi, SKNiA
He [ocar BiKy, BCTQHOBJIEHOrO YaCTMHOIO MEPLUOIO L€l CTaTTi, OTPUMYE LLOMICAYHE
[OBIYHE rpOLWIOBE yTPUMAaHHS. [pyn OOCArHEHHI Takum Cyaaelo Biky, BCTAHOBEHOIO
4aCTMHOIO NMEPLLIOIO LLiET CTaTTi, 32 HUM 30epiraeTbCs NPaBO Ha OAEPXKaHHS LLIOMICAYHO-
ro A0BIYHOIO FPOLLOBOIro yTpMMaHHs abo, 3a Moro BM6opoM, NpM3HaYaeETbCs NeHCis Ha
yMoBax, nependadeHnx ctarreto 37 3akoHy YkpaiHu «[1po aep>kaBHy ClyX0y».

[o 3miH, BHeceHnx 3akoHoM Ne 3668, yacTnHu nepwa, gpyra crtatti 138 3akoHy
Ne 2453 manu Taky penakuito: «Cyani, SKnii BUALOB Yy BiACTaBKY, NP A0CATHEHHI NeH-
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CiiHOro BiKYy BUMIAQYyETLCS MEHCiS Ha ymoBax, nependadeHnx crarreo 37 3akoHy
Ykpainum «[po aepxxaBHy cnyxoy», abo 3a Moro BMOGOPOM LLOMICAYHE O0BiYHE rpoLLOo-
Be yTpuMaHHsa. Cynas y BiacTaBLUj, KU HE AOCAT NEHCIMHOro Biky, OTPUMYE LLIOMICSAY-
He O0BiYHE rpoLloBe YTPUMaHHS. Mpu AOCArHEeHHI TakuM Cyanelo NeHCiMHOro Biky 3a
HUM 30epiraeTbCs NPaBO Ha OAEepPXaHHS LLOMICAYHOrO AOBIYHOIO rPOLLOBOrO YyTpU-
MaHHS abo, 3a oro BMOOPOM, NPU3HAYAETLCS MEHCIA Ha yMoBax, nepeadadveHux
ctartteto 37 3akoHy YkpaiHu «[po aepxaBHy Cryxo0y».

3rigHo 3i cTatTeto 26 3akoHy YkpaiHum «[po 3aranbHo060B’A3K0BeE Aep>KaBHE NeH-
ciriHe cTpaxyBaHHs» Big, 9 nunHa 2003 poky Ne 1058-IV oo 3miH, BHeceHUX 3akOHOM
Ne 3668, 0c0OM Manu NpaBo Ha NPU3HAYEHHS NEHCIT 3a BiIKOM MiCns AOCArHEHHS YO0~
Bikamun 60 pokiB, XiHkaMmn — 55 pokiB Ta HAassBHOCTiI CTPaxoOBOro CTaxy He MeHLle
n’saTy POKIB.

Cy6’eKT npaBa Ha KOHCTUTYLLiIMHE MOOAHHA BBaXae, L0 BKa3aHMMWU 3MiHaMK 00
ctatTi 138 3akoHy Ne 2453 3Ha4yHO MOripWEeHO YMOBU MEHCINHOro 3abe3neyvyeHHs i
BUMNJIATU LLIOMICSIHHOIO AOBIYHOIO rPOLLOBOr0 YTPMMaHHS CyaAiB y BiACTaBLj, 30Kpe-
Ma 306inbLueHo Bik (3 60 o 62 pokiB ans 4onogikiB Ta 3 55 0o 60 pokiB ons XIHOK),
nicnsg JOCSAIrHEHHS IKOro BOHM MaloTb MOXJ/IMBICTb peanidyBaTy nNpaBo Ha BUOIp maTe-
pianbHOro 3abe3neyvyeHHs Micns BUXOAY Y BiACTaBKy, TOOTO Oo4epXyBaTu MEHCI0 Ha
yMoBax, nependayeHunx ctarteio 37 3akoHy Ykpainum «[1po aepxaBHy cnyx0y» (oani —
NeHcis AepXaBHUX CNyX00BLiB), ab0 WOMICAYHE OOBIYHE MPOLLIOBE YTPUMAHHS, YM
CYTTEBO MOPYLUEHO 3aKOHOAABY0 BM3HAYEHI A0 LbOro rapaHTii HE3anexHOCTi CyaaiB.

KoHcTtuTyuiriimin Cya YkpaiHv npuy BMPILLEHHI LbOrO NUTAHHS BPaxOBYE MpPaBOBY
no3uuito, BUknageHy B ab3aLj apyromMmy rnyHkTy 4 MOTMBYBaIbHOT YaCTUHM BUCHOBKY y
cnpasi Npo BHECEHHSA 3MiH Ao cTaTTi 46 KoHcTuTyuii Ykpainu Big 2 yepsHa 1999 poky
Ne 2-B/99 (y 3a3HayeHOMY 3aKOHOMPOEKTI MPOMOHYBaNOCH, 30KpemMa, 3aKpinuTtu
Taku MEHCINHWI BiK: NS 4onoeikiB — 60 pokiB, 414 XIHOK — 55 pokKiB), 3a KO «Ha
MEHCINHWI BIK, KNI MPONOHYETLCS 3aKpIiNUTK y cTaTTi 46 KOHCTUTYLIT YKpaiHu, Bnnn-
Ba€ pPSAO YMHHUKIB — EKOHOMIYHMIA CTaH CyCMiNbCTBa, PiBEHb 3aMHATOCTI, BiKOBA
CTPYKTypa HaceneHHs Towo. Came ToOMy MEeHCINHUI BiK, K NpaBuno, He QikCYyeTbCS Y
KOHCTUTYLLISIX Cy4aCHUX AepxXaB, a PEryNtOETbCA 3BUYANHUMM 3aKOHAMW (41 iHLUKMMK
HOPMAaTMBHUMW aKkTammn)».

3rigHO 3 NYHKTOM 2 4aCTuHW N’aTtoi ctatTi 126 KoHCcTUTyLji YkpaiHv cyans 3BinbHSA-
€TbCS 3 MOCaamM OpraHomMm, Wo noro obpar abo Npu3HayuB, y pasi 4OCArHEHHS CyOA€et0
LWiCTAEecAaTn N’aTn pokiBs.

BignosigHo 0o yactmHu nepwoi ctatti 109 3akoHy Ne 2453 cypas, akmin Mae ctax
pob6OTK Ha nocagi cyani He MeHLWe ABaaUsTy POKiB, WO BU3HaYaeTbecs ctatTeto 131
LIbOro 3aKOHY, Ma€e NpaBo NnoaaTu 3asBy NMPO BiACTABKY. AKLLO Takmi cyaas OOCAr BiKy,
BCTAHOBJIEHOr0 4YacTMHOW nepuoto ctatTi 138 3akoHy Ne 2453, BiH MOXxe 3a 1Moro
BMOOPOM OZepPXXyBaTU MEHCI0 AepXaBHUX CNy>X00BLB abo LoMiCaYHe O0BIiYHE rPo-
LLOBE YTPUMAaHHS.

Cyapni y BigcTaBuj, Ski He OOCAMM BCTAHOBMIEHOrO Y YacTuHI nmepuwin ctatTti 138
3akoHy Ne 2453 Biky (62 pokn — ang 4onoBikiB 1956 poKy HAPOAXKEHHS | MONOALLIVX;
Bif 60 0o 61 poky 6 micauis — anga yonosikie 1955 poKy HAPOAXKEHHS | CTapPLUMX; MEH-
CiliHOTr O BiKY, BCTAHOBIEHOIo cTaTTeto 26 3akoHy YkpaiHu «[po 3arafbHO0O0B’ A3KOBE
LEepXaBHEe MNEHCIHe CTpaxyBaHHA» — OJS XIHOK), O4epPXYTb LWOMICAYHE OO0BiYHE
rpoLloBe yTpUMaHHS BigNOBiAHO A0 YacTuHu apyroi ctatTi 138 3akoHy Ne 2453 no
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OOCSITHEHHSI HAMM BiKY, BU3HAQYEHOIr0 B YaCTWHI MEPLUI L€l CTaTTi, KON B HNX BUHUK-
He BKasaHe npaBo BMOOpPY MaTepiasbHOro 3abesneyeHHs1, 30Kpema neHcii oep>xaBHNX
cny>x60BLjiB ab0 LLOMICAYHOr0 AOBIYHOIO MPOLLIOBOrO YTPUMAaHHS.

TakmM 4MHOM, 3aKOHOM BUKJIIOYHO A1 CyAAdiB Yy BiACTaBLi BCTaHOBIOETLCSH
LLOMIiCSI4HE O0OBiYHE TFpOoLUOBE YyTpMMaHHA abo 3a ix BUOOPOM MEHCIA Aep>KaBHUX
Ccnyx060BLiB, L0 € rapaHTielo 3abe3neyeHHsa He3anexHocTi cyanis. OnepXxaHHs cya-
OEl0 LLOMICSAYHOro AOBIYHOIO rPOLLIOBOro YTPUMaHHS 00YMOBJIEHE BUHATKOBO HasAB-
HICTIO CTaxy po60oTu Ha Nocafi cyadi He MeHLe ABaAUsSTU POKIB Ta BUXOAO0M Y Bif-
CTaBKy i He 3anexuTb Bif, JOCArHEHHS Cyaaeto NeHCIMHOro Biky, nepenbdayeHoro B
yacTuHi nepwin ctatTi 138 3akoHy Ne 2453, B TOMY 4Mcni nepexigHoro Biky, BU3Ha-
YEHOro y APYromMy PeYeHHi Liei YacTnuHn ans CyaAdiB-40NoBIKiB, siKi HApoaUIncsa o
31 rpyansa 1955 poky.

OTxe, 3MIHMBLUW BiK, MiCNA AOCATHEHHSA AKOro Cyafi MaloTb MOXJ/IMBICTb peaniay-
BaTU NMpaBo Ha BMOGIp mMartepianbHOro 3abe3neyvyeHHs, a came OAEepPXyBaTu MEHCI0
nep>xxaBHUX cnyx00BLiB ab0 3a ix BAUOOPOM LLIOMICSYHE AOBIYHE MPOLLOBE YTPMMAaHHS,
BepxoBHa Paga YkpaiHu 3giicHuna CBOi KOHCTUTYLLINHI MOBHOBaXEHHS, HE NOPYLUNB-
WX NpU UbOMY NONOXEHHA cTaTtTi 126 KoHCcTuTyLji YKpaiHM woao rpaHnYyHoro Biky
npauioyoro cyaai Ta rapaHTii He3anexHoCTi cyaais.

TaknuM YMHOM, NOJIOXKEHHS YacTuUH nepLuoi, apyroi ctatTi 138 3akoHy Ne 2453 He
cynepeyatb KOHCTUTYUIT YKpaiHu.

5. Y KOHCTUTYUIMHOMY MOAAHHI NOPYLYETLCA MUTAHHSA LWOAO BiANOBIAHOCTI
KoHcTuTyLji YKpaiHM (KOHCTUTYLLIMHOCTI) YacTuHm TpeTboi ctaTTi 138 3akoHy Ne 2453,
3a FKOK «LLOMICAYHE AOBIYHE rPOLUOBE YTPUMAHHS BUMAAYYETLCA CYAAi Y PO3MIpi
80 BiACOTKIB rPOLLIOBOro YTPUMaHHS Cyai, 3 AKoro 6yso cnnadyeHo eaHNIA BHECOK Ha
3arasibHOOOOB’A3KOBE AepXXaBHe coujanibHe cTpaxyBaHHS, a Ao 1 ciyHsa 2011 poky —
CTPaxoBi BHECKM Ha 3arajbHOOOOB’A3KOBE [Aep>XaBHE MEHCINHEe CTpaxyBaHHS, KU
npautoe Ha BiANOBIOgHIN nocani».

YactunHa Ttpeta ctatTti 138 3akoHy Ne 2453 o BHeceHux 3akoHOM Ne 3668 3miH
nepenbayvana: «LLlomicayHe [OBiYHE rPOLLOBE YTPUMAHHS BUMIAYYETLCSA CYAAl Y PO3-
Mipi 80 BiACOTKIB rpOLLIOBOrO YTPMMAHHSA Cyani, KU Npautoe Ha BignoBigHin nocaai.
3a KOXHUI NOBHUIA pik pob0TK Ha nocagi cyaai noHan 20 pokiB PO3MIp LLLOMICSAYHOro
[OBIYHOrO rPOLLIOBOro YTPUMaHHS 30iNbLUYETLCSA HA ABa BiACOTKM 3apobiTKy, ane He
Ginblue Hix 90 BigcoTkiB 3apobiTHOI Nnatn cynni, 6e3 oOMeXeHHs rPaHNYHOro Po3-
Mipy LLIOMICSAYHOro AOBIYHOIO MPOLLOBOIr0O YTPUMAHHS».

Taknm YMHOM, BU3Ha4eHuin 3akoHoM Ne 2453 nopsgok HapaxyBaHHS LLOMICSAYHOMO
[OBIYHOIO FPOLLOBOrO YTpUMaHHA 6yno 3miHeHo 3akoHoM Ne 3668, BHacnigok 4oro
3MEHLLEHO PO3MIP LLLOMICSAYHOMO AOBIYHOMO FPOLLOBOMO YTPUMAHHSA CyAAiB. 3anvLvBLIN
HE3MIHHMM 3MICT NpaBa Ha LWOMICAYHEe OOBiYHE rPOLUOBE YTPMMAHHSA CyAniB, 3akoH
Ne 3668 3By3MB 0OCAr LbOr0 NpaBa, BCTAHOBUBLLM OOMeXeHy 6a3dy O HapaxyBaHHS
CyaasiM LWOMICSIHHOIO AOBIYHOIO MPOLLOBOr0 YTPMMAHHS, Ta CKacyBaB NMpaBo CyAdiB Ha
OJeP>XaHHS LLOMICAYHOro AOBIYHOIO MPOLLOBOro YTPUMaHHS 63 0OMEXEHHS rpaHny-
HOrO PO3MIpY, YM 3HN3UB | OCATHYTUM PIBEHb FrAPaHTIl HE3ANEXHOCTI CyaaiB.

OT1xe, yacTuHa TpeTsa cTaTTi 138 3akoHy Ne 2453 He y3rooXyeTbCs 3 KOHCTUTYLLIN-
HMM MOJIOXKEHHAM NP0 HEeAOoNyCTUMICTb 3BYXEHHS 3MICTY 4n 0OCcary rapaHTin He3a-
JNIEXHOCTI cyaais, a ToMy cynepeumnTtb ctatTi 126 OcHoBHOro 3akoHy YKpaiHu.
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6. ABTOp KNlonoTaHHa Takox nopywye nepen, KoHcTutyuinHumv Cyoom YkpaiHu
NUTaHHa Woao BianoBigHOCTI KOHCTUTyUT YKpaiHW (KOHCTUTYLIMHOCTI) MOSIOXEHb
nepLioro, Apyroro, TPeTbOro peyeHHs YacTuHu n’atoi ctatTi 138 3akoHy Ne 2453 Tta
ctatTi 2 3akoHy Ne 3668 CTOCOBHO MPUMUHEHHS BUMAATU LLOMICAYHOrO OO0BIYHOIO
rPOLLOBOIro YTPMMaHHSA CyaaiB y BiACTaBLL Ha nepiof, ix podb0oTn Ha AesakmMx nocagax Ta
BCTAHOBJ/IEHHA MaKCUMasibHOro PO3Mipy MEHCIi (LLOMICAYHOrO AOBIHHOMO MPOLLOBOrO
YTPUMaHHS).

3rigHo 3 yacTtuHoto n’'atoto ctatTi 138 3akoHy Ne 2453 «Bunnara LWOMICAYHOro
[O0BIYHOMO rPOLLOBOro YTPUMAaHHS, MPU3HA4YeHoro BiAnoBIiAHO A0 UiEi cTaTTi, Ha nepi-
o4, poboTM Ha Nocajax, fki AaTb MPABO Ha AOro Npu3HaveHHs abo NpaBo Ha NpuU3Ha-
YeHHs NeHCiT B NopsaKy Ta Ha yMoBax, nependadeHnx 3akoHamu Ykpainu “INpo npo-
Kypatypy”, “lpo HayKoBYy i HayKOBO-TEXHiIYHY AianbHicTb”, “lMpo cTaTtyc HapogHoro
nenytarta YkpaiHn”, “Ipo aepxaBHy cnyx0y”, npunmHaeTbesa. Ha uei nepion npuaHa-
YaETLCH i BMMNNAYYETLCA MEHCIA BigMOBIAHO A0 3akoHy YkpaiHu “lpo 3aranbHo-
0060B’A3KOBE Aep>KaBHEe MNeHCINHEe cTpaxyBaHHS”. MakcumManbHUA PO3MIpP LLIOMiICAYHO-
ro AOBIYHOrO rPOLUOBOrO YTPUMaHHS CyAAiB y BiACTaBLi (3 ypaxyBaHHAM Haa0aBoK,
nigBuLLEHb, 00AATKOBOI MEHCIi, LiNbOBOi rpOLLIOBOI A0MOMOrK, neHcii 3a ocobnuei
3acnyru nepen YKpaiHoto, iHaekcauii Ta iHW1x oonnaaT A0 NeHCii, BCTAHOBIEHNX 3aKO-
HOOABCTBOM, KpiM Aonnat 0o HaabaBOK OKPEMUM KaTeropisim ocib, ski MaloTb 0Cc06-
nmBi 3acnyru nepepn baTbKiBLWMHOKW) HE MOXE NEPEBULLYBATU AECATU MPOXUTKOBUX
MiHIMYMIB, YCTaHOBNEHUX NS OCi0, ki BTpaTUnM npaue3gaTHicTe. JoBiyHe rpoLiose
YTPMMaHHSA CyansM BUMNavyeTbCss opraHamu MNMeHciiHoro ¢doHay YkpaiHu 3a paxyHoK
KowTiB [ep>xaBHOro 6roaxeTy YkpaiHu».

YacTtuHoto n’atoto ctatTi 138 3akoHy Ne 2453 oo BHeceHHs 3akoHOM Ne 3668 3MiH
nepenbayanocs, Wo «neHcis abo WoMicayHe O0BiYHE rpoLIOBE yTpUMaHHS cyaai
BUMIAQYYETLCS He3aNexHo Bif, 3apobiTky (NpubyTKy), 0Oep>XyBaHOro Cyaneto mnicns
BMXOA4y Y BiacTaBKky. [JOBiYHE rpoOLIOBE YTPUMAHHS CyadsM 3arasbHOi lopucaomkuji
BUMIA4yeTbCH opraHamu MNMeHciriHoro poHay YkpaiHu 3a paxyHOK KOLUTIB AePXaBHOMO
OloaxeTy, 3a BUHATKOM cyaniB KoHctutyuinHoro Cyay YkpaiHu, BepxoBHoro Cyay
YkpaiHu Ta BULLMX CreLiani3oBaHuX CyAiB, AKMM rPOLUOBE YTPUMAHHS BUMIAYYETLCS
UMMM cygammn»,

Y ctatTi 2 3akoHy Ne 3668 3akpinfeHo, WO MakCUManbHU PO3MIP AEHCIT (Kpim
MEHCINHUX BMMNNAT, WO 34iNCHIOITLCA 3 HakonnyyBanbHOroO neHcinHoro ¢gpoHay) abo
LLOMICAYHOrO AOBIYHOrO FPOLLOBOrO YTPUMaHHS (3 ypaxyBaHHAM HanbaBokK, MNiaBuM-
LeHb, 0AaTKOBOI MEHCIi, LiIbOBOI MPOLLOBOI JONOMOIM, NeHcii 3a 0cobNMBI 3acnyrm
nepeg YkpaiHoto, iHaeKkcau,ji Ta iHWux gonnaTt A0 NeHCii, BCTaHOBNEHMX 3aKOHO4aBCT-
BOM, KpiM gonnatm Ao HanbaBOK OKPEMWUM KaTeropisgm ocib, aki MalTb 0coOnuBI
3acnyru nepen baTbkiBLLMHOIO), NPU3HAYEeHMX (MepepaxoBaHnx), 30Kpema, BianoBia-
HO 00 3akoHy Ne 2453, He MOXe MepeBuLLYyBaTU OECATU NMPOXUTKOBUX MIHIMYMIB,
YCTa@HOBNIEHUX AJ151 OCi0, SIKi BTpATUIM NpauesnaTHiCTb.

6.1. Bupiwyoun NnTaHHS WoO0 KOHCTUTYLIAHOCTI OCMOPIOBAHNX MOJ1I0XKEHb CTOCOB-
HO BCTaHOBJ/IEHHSA MaKCHMasibHOro PO3MIpY NEHCIi (LLLOMICAYHOrO AOBIYHOMO FPOLLIOBOro
YTPUMaHHS) CyaniB y BiACTaBLUji (TPETE pedvyeHHs YacTuHu n’gartoi ctatti 138 3akoHy
Ne 2453, ctatta 2 3akoHy Ne 3668), KoHcTuTyuinHnii Cya, YkpaiHn BUXOOUTb 3 TaKOro.

Y PiwenHi Big 18 yepsHa 2007 poky Ne 4-pn/2007 KoHcTuTyuiiHmnin Cyg, YkpaiHm
BXE BUPILLYBAB MUTAHHS NMPO HEAOMYCTUMICTb BCTAHOBMIEHHS B 3aKOHI MakCUMasibHO-
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ro po3Mmipy neHcii cynaie abo iX LLOMICAYHOrO AO0BIYHOrO FPOLLUOBOr0 YTPUMAaHHS,
HaronoLWyo4un, WO ue obMexXuTb ix 06cAar, a TakoX 3a3Hauyas, Lo, 3auLIVBLLN
HEe3MiHHMM 3MICT NpaBa Ha MeHCIlo Ta WOoMiCsa4YHe OOBIYHE rPOLLIOBE YTPUMAaHHS Cya-
OiB, 3aKOH 3BY3MB 0OCHIr LpOro npaea, BCTAHOBUBLUM FPAHUYHY MEXY AN Takux
BMNNaT cyaaam (ab3aw, WocTui nignyHkTy 3.2 NyHKTY 3 MOTMBYBaIbHOI YaCTUHM).

BpaxoBytoun, WO OOHIEIO 3 rapaHTii HE3aNEXHOCTI cyaaiB € 3abopoHa npu npu-
MHATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH 00 YMHHWX 3aKOHIB 3BYXKYBaTW 3MICT Ta 00cAr
BM3HaYeHux KoHcTuTyujielo YkpaiHn Takmx rapanTii, KoHcTtutyuiihnin Cyn, Ykpainu
BBAXae€, L0 MOJIOXEHHA TPETbOro pPeYeHHs YacTuHM n’atoi ctatti 138 3akony
Ne 2453, ctatTi 2 3akoHy Ne 3668 CTOCOBHO BCTAHOBIEHHA MAKCUMabHOIrO PO3Mipy
NeHCii (LLOMICAYHOro AOBIYHOMO MPOLLOBOro YTPMMaHHS) CyaaiB cynepeyartb YacTUHI
nepuwin ctatTi 126 OCcHOBHOro 3akoHy YkpaiHu.

6.2. Po3rnsggaioum nuTaHHS Won0 KOHCTUTYLIMHOCTI NOM0XKEHb CTOCOBHO NPUMn-
HEHHS BUMNIaTU WOMICAYHOIro SOBIYHOIMO FPOLLOBOr0 yTPMMaHHS CyAAiB y BigCTaBLi HA
nepiop, ix poboTK Ha AesikuxX nocagax (neplle, Apyre pevyeHHst YacTuHM N’aAToi cTar-
Ti 138 3akoHy Ne 2453), KoHcTuTyuiiHmin Cya YKpaiHM BUXOAMTb 3 Takoro.

Y PiwenHi Big, 18 yepBHa 2007 poky Ne 4-pn/2007 KoHcTuTyuiriHnia Cyn, Ykpainm
BXE BKa3dyBaB NP0 HEAOMYCTUMICTb HEBUMIATY MEBHMUM KaTEropiaM npawuiBHUKIB NeH-
cii Ha nepiop ix po6oTu. Tak, B ab3aui apyromy niganyHKTy 3.4 nyHKTY 3 MOTMBYBasbHOI
YaCTUHW LUbOro pillieHHs 3a3Ha4eHo, Wwo KoHCcTUTyLis YKkpaiHu He gonyckae Oyab-saKnx
obmexeHb y NpaBax rpoMaisiH 3a 03HakamMu MariHOBOrO CTaHy, 30KpeMa B 3a/1eXHOC-
Ti Bi, OTPUMAHHSA NpaLioYMmM NeHcioHepamMm 3apobiTHOI niaTu.

KoHctutyuinnmn Cypa, YkpaiHn BBaxae, Lo 3akOHOAaBellb, Makoun OMCKPELNHI
NMOBHOBAXEHHS LW0A0 BU3HAYEHHS YMOB, NOPSAKY Ta PO3MIpy MaTepianbHOro 3abes-
NMeYyeHHs, NOBMHEH BPaxoByBaTH, L0 HE MOXE 3anpoBaXyBaTUCS NPaBOBE Perynto-
BaHHS, 3a 9KOro ocoba, peani3oByoyM OfHE KOHCTUTYLiMHE NpaBo, No30aBNSETLCS
MOXJIMBOCTI peani3oByBaTu iHLLIE MPaBO (rapaHTilo). 3okpemMa, cyaas nicnsa Buxony Ha
neHcito abo y BiACTaBKY, BUKOPUCTOBYIOYM KOHCTUTYLMHE NpaBO Ha Npauio, BU3Ha-
yeHe cTaTTeto 43 OCHOBHOro 3akoHy YkpaiHu, He Moxe OyTu Npu LLbOMY NO36aBNEHNIA
rapaHTii He3anexHoCTi CyaAaiB, BKOYAYM 3axoau iX NpaBOBOro 3axucTy, MaTepi-
anbHOro i coujanbHOro 3abearneyeHHs (NeHcii abo WoMICSYHOro A0BIHHOIO rPOLLOBO-
rO YTPUMaHHS).

MigpcTaBolo Ans OTPMMaHHA MaTepianbHOro 3abe3neyeHHs cyaai nicns NpUNUHEH-
HS1 MOro NOBHOBaXeHb € BUKJTIIOYHO KOHCTUTYLIMHO BU3HAYEHMN CTATyC NPOdECINHOro
cynni. Tomy Take 3abe3nevyeHHs cyaaiB 3a5exXuTb Bi, YMOB, NMOB’A3aHNX 3i CTATyCOM
cyani Ta moro Npo@EecCiHOK OiANbHICTIO WOA0 34IMCHEHHS NPAaBOCYAns, i HE MOXe
3anexartu Bif, iHLIMX YMOB, Yy TOMY YAUCHIi COLianbHOro 3abe3neyeHHs, sike npmaHaya-
€TbCS | BUNIAYYETLCA Ha 3arajbHUX 3acagax Ta nependadyeHe iHWNUMK, KpiM 3akoHy
Ne 2453, 3akoHamun YkpaiHu. OpepxaHHs cyaneto y BiacTaBLj LLOMICAYHO0 A0BIYHOIO
rPOLLOBOr0 YTPMMaHHS HEe MOXe 3anexarti Bif BUKOHAHHS HUM iHLIOI, 30Kpema onna-
4yyBaHoOi, pob0oTN. 3aKOHOAABELL MOXe nependayaT BUNaaku NpUNMHEHHsS NpuaHa-
YyeHHs Ta Bunnatyu (abo 4acTKOBOi BUMAATU) LLOMICSYHOIrO [AOBIYHOMO POLLIOBOrO
YTPYMaHHS CyaAaiB, ane Tifnbky 3 niacTas, WO NPsSMO BMAMBAlOTbL Ha CTaTyC CyAniB
(HabpaHHs 3aKOHHOT cunNu 0OBUHYBANIbHUM BUPOKOM LWOAO0 cynai abo npunmMHEHHs
BiCTaBKM y 3B’A3KY 3 MOBTOPHMM 0OpaHHSAM Ha nocany cyafi TOLLO).
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OTmxe, 3aKOHOOABELb HE MOXe BUOKPEMJIOBATU MEBHY KaTeropio cyaniB y Bia-
CTaBLj, ki He MalTb NMpaBa Ha 04EP>XKaHHS LLLOMICAYHOrO A0BIYHOMO rPOLLUOBOrO yTpu-
MaHHS 3 NiacTaB, HE NOB’A3aHMX i3 CTaTyCOM CyaAi Ta Moro NpodecinHo OigNbHICTIO
LoA0 3A4iMCHEHHS nmpaBocynas. Take 3akOHOOABYE PErystoBaHHS CYynepeynuTb METI
BCTAHOBJIEHHS! KOHCTUTYLLINHOI rapaHTii MmaTepianbHOro 3abe3neyeHHs cyaaiB gk ene-
MeHTa X He3anexHOoCTi, CBiA4YNTb NPOo NOro popmManbHUn XapakTep, He Bignosigae
NPUHUMNY EOMHOMO CTaTyCy BCiX cyaaiB YKpaiHu Ta NOPyLUYE NPUHLUMM PIBHOCTI MiX
cyaasamMu y BiaCTaBLi, SKi HE MPaLoIOTh, | TUMU, SKi NPALIOOTb Ha iHLWMX NOCaAax, Kpim
nocagv cyagi.

TakMM YMHOM, NOJSIOXEHHS NEePLUOro, APYroro peYyeHHs YacTuHW N’atoi ctatTti 138
3akoHy Ne 2453 cTOCOBHO MPUMNUHEHHS BUMNATM CyaasiM Y BiACTaBLi LLOMICAYHOro
[OBIYHOrO MPOLLOBOrO YTPUMAaHHS Ha nepiof ix po6oTn Ha AesSKMX Nocaaax He y3ro-
IXYIOTbCHA 3 KOHCTUTYUIVIHMM MOJTIOXXEHHSAM MPO HEAOMYCTUMICTb 3BY>KEHHSA 3MICTY 4K
0bcAry iCHylUMX rapaHTiii He3aNeXHOCTi cyaaiB Npu NMPUAHATTI HOBUX 3aKOHIB abo
BHECEHHI 3MiH [0 YMHHMX 3aKOHIB, @ TOMYy cynepevaTb YacTuHi nepLwin ctatti 126
OcHOBHOro 3akoHy YkpaiHu.

7. Cyb6’exT npaBa Ha KOHCTUTYLiNHE NOAaHHSA nopyliye nepen, KOHCTUTYLiHMM
Cynom YkpaiHu NuTaHHSA Wwoa0 BianoBiaHOCTi KOHCTUTYLT YKpaiHM (KOHCTUTYLiINHOC-
Ti) ab3auy gpyroro nyHkTy 2 po3ainy Il «MpukiHueBi Ta nepexiaHi NoNoXeHHs» 3aKoHy
Ne 3668, 3i 3miCcTy 5kOoro Bba4aeTbCs, WO BUMNaTa NeHcii (LoMICAYHOro A0BIHHOMO
rPOLLOBOro YTPMMAaHHS) 34JiACHIOETLCS cyansm 6e3 iHpekcauii, 6e3 3aCToCcyBaHHS
MoJIoOXeHb YaCTUH ApYroi, TpeTboi cTaTTi 42 3akoHy YKpaiHm «[1po 3aranbHO060B’A3-
KOBE [Oep>XXaBHE MEHCIiiHe CTpaxyBaHHs« Ta 6e3 NPOBEeAEHHS HLIMX NepepaxyHkis,
nepenbayeHnx 3akoHamm YKpaiHu.

KoHcTtuTtyuiiHnin Cya Ykpainm BBaxae, wo 3akoH Ne 3668, nowwmpiooyn gio
MonoXeHb ab3auy Apyroro nyHkTy 2 po3ainy Il «MpukiHueBi Ta nepexigHi NoMoXeH-
HS1», K BOAYaETbCS 3 iX 3MICTY, HA NPaBOBIAHOCMHW WOA0 BUNAATU CyaasM MNeHcii
(LWoMiCYHOro OOBIYHOrO rPOLIOBOr0 YTPUMAHHS), 3anMWwmnB HE3MIHHUM 3MICT
npasa Ha NEHCIlo Ta LWOMICAYHe A0BIYHE rpoLIOoBe YTPUMaHHA CyAniBs, ane 3By3uB
ob6cAar ubOoro Npasa Ta BCTaHOBMB 0OMEXEHHS B nepepaxyHkax nependavyeHmx 3ako-
HamMu YKpaiHM MeHCIN Ta WOMICAYHOr0 AOBIYHOIMO rPOLLIOBOr0 YTPUMAaHHSA CYAAiB Y
BiACTaBUi, UM 3HU3UB OOCATHYTUN PIBEHb rapaHTi HE3ANEXHOCTI cyaaiB. Takmum
YMHOM, 3a3HayeHi NonoxeHHs 3akoHy Ne 3668 B 4yaCTMHI NOWIMPEHHS iX Aji Ha 3akoH
Ne 2453 cTOCOBHO BMMAaTU NEHCIT (LLLOMICAYHOro AOBIYHOIrO FPOLLOBOr0 YTPUMAHHS)
CynAiB y BiACTaBLi cynepevyaTb BUMOram yactuHm nepwoi ctarti 126 KoHcTuTtyuii
Ykpainu.

8. Kepytoumcb yactmHoto gpyroto ctatTti 70 3akoHy YkpaiHu «[Npo KOHCTUTYLiNHNIA
Cyn, Ykpainu», BignoBigHO A0 SKoi y pasi HeobxigHoCTi KoHcTuTyuiiHmin Cya, YkpaiHu
MOXE BU3HAYUTU Yy CBOEMY PilLIEHHI, BUCHOBKY MOPSAOK i CTPOKU iX BUKOHAHHS,
a TakoX MOKMacTW Ha BiOMOBiIOHI AepXaBHI opraHn 060B’A3KM WoA0 3abe3neyveHHs
BUKOHAHHSA PilLEHHS, OOAEPXaHHS BUCHOBKY, KoHCTUTYUiMHKIA Cypg, YKpaiHn BBaxae
3a HeoOXxigHe BKa3aTu Takunii NopsaoK BUKOHAHHS LbOro PilleHHs:

— nignaraTb 3aCTOCYBaHHIO YacTUHKM nNepLua, apyra ctatTi 138 3akoHy Ne 2453 y
pepakuii 3akoHy Ne 3668 sk Taki, o He cynepedatb KOHCTUTYLIT YKpaiHu;

48



BicHuk KoHcTuTtyuiviHoro Cyay Ykpainv

Ne 3/2013

— yacTtuHa TpeTsa cTtaTtTti 138 3akoHy Ne 2453 y pepakuii 3akoHy Ne 3668, aka
cynepeuntb KoHCTUTYLUIT YKpaiHu, He nignsarae 3aCTOCYBaHHIO K Taka, Lo BTpaTtuna
YMHHICTb 3 AHSA yxBaneHHs KoHcTuTyuiriHum Cyaom Ykpainum Lporo PileHHs. HaTtomicTb
nignsarae 3aCToCyBaHHIO YacTuHa TpeTs cTtaTTi 138 3akoHy Ne 2453 B pepakuii oo
3MiH, BHeceHunx 3akoHoM Ne 3668, a came: «LLlomMicssyHe O0oBiYHE rPOLLOBE YTPUMAHHS
BUNNAYyETbCA Cyani y po3mipi 80 BiACOTKIB rpOLLIOBOr0 YTPMMaHHS CyaAi, Skui npa-
LLIOE Ha BiAMNOBIAHIM nocaai. 3a KOXHUIA NOBHUI pik po60TK Ha nocaai cynai noHan 20
POKiB PO3MIp LLLOMICAYHOro OOBIYHOrO MPOLLOBOrO YTPUMaHHS 36iNbLUIYETLCS Ha ABa
BiICOTKMN 3apobiTKy, ane He Ginblie HiX 90 BiACOTKIB 3apobiTHOI nnatu cyanni, 6e3
0OMEXEHHS TPaHNYHOIr0 PO3MIpPY LLLOMICAYHOIr0 AOBIYHOIO MPOLLOBOI0 YTPUMAHHS»;

— neplue, gpyre, TPeTE peyveHHs YacTuHM n’atoi ctatti 138 3akoHy Ne 2453 vy
pepakuii 3akoHy Ne 3668, wo cynepedatb KoHCTUTYLji YKpaiHW, He nigngaraloTe 3acTo-
CYBaHHIO §IK TakKi, WO BTPATWIN YMHHICTb 3 AHSA yxBaneHHs KoHcTuTyuiiHum Cynom
YKpainm uboro PiweHHs. MpoTe nignsraioTb 3aCTOCYBAHHIO MEPLUE PEYEHHS YaCTUHU
n’atoi ctatTi 138 3akoHy Ne 2453 B penakuji 4o 3MiH, BHeceHnx 3akoHoM Ne 3668, a
came: «leHcisa abo LoMicaYHe OOBIYHE rPOLLIOBE YTPUMAHHS Cyai BUNNavyyeTbCA He3a-
NIEXHO Bif, 3ap0o0iTKy (MprbYyTKY), 00epP>XXYBaHOro CyaAeto NiCns BUXOAy Y BiACTaBKy», Ta
yeTBepTE peyveHHs YyacTuHu n’atoi ctatTti 138 3akoHy Ne 2453 3i amiHamMmn, BHECEHUMI
3akoHoM Ne 3668, a came: «[loBi4HE rPOLLIOBE YTPUMAHHSA CyAa8M BUMNAAYYETbLCS Opra-
Hamu lMeHcinHoro poHay YkpaiHu 3a paxyHok KowTiB Jep>xaBHOro 61ooxeTy YKpaiHu»;

— pis ctatTi 2 3akoHy Ne 3668 He nowmploeTbCa Ha 3akoH Ne 2453;

— nia ab3auy apyroro nNyHkTy 2 poaginy Il «MpukiHueBi Ta nepexigHi NONOXEHHS»
3akoHy Ne 3668 He NoLKMPIOETLCS Ha MPAaBOBIAHOCUHM WOA0 BUNAaTK Cyaasm neHcii
(LLOMICAYHOrO AOBIYHOIO rPOLLOBOrO YTPUMAaHHS).

BpaxoBytoun BUknageHe Ta kepytdmch ctattamm 147, 150, yacTmHamu nepLuoto,
apyroto ctatTi 152, ctarteto 153 KoHcTuTyuii Ykpainm, ctattammn 51, 61, 63, 65, 67,
69, 70, 71, 73, 74 3akoHy YkpaiHuu «[1po KoHcTuTyuinHui Cya YkpaiHn», KoHCTUTy-
LinHu Cyn Ykpainu

BMPIiWwmwuTB:

1. BusHatu Takumu, Wwo BignosigaTe KOHCTUTYLT YKpaiHK (€ KOHCTUTYUINHUMNK),
yacTuHK nepuly, apyry ctatti 138 3akoHy YkpaiHu «[1po cyaoycTpin i cTatyc cyanis»
Big 7 nunHa 2010 poky Ne 2453-VI y pepakuji 3akoHy YkpaiHu «[po 3axoau wono
3aKkoHOOaB4Yoro 3abesneyeHHst pedOopMyBaHHSA MEHCINHOI CUCTEMU» Big, 8 NuUMHN
2011 poky Ne 3668-VI.

2. BusHaTtn Takmmu, WO He BianoBiaatnTb KOHCTUTYL|T YKkpaiHu (€ HEKOHCTUTYLLIN-
HUMN):

— YacTWHy TPEeTIO, nepLue, Apyre, TPeTe pedYeHHs YacTuHu n’gatoi ctaTTi 138
3akoHy YkpaiHn «[Npo cynoyctpin i ctatyc cypais» Big, 7 nunHa 2010 poky Ne 2453-VI
y pepnakuii 3akoHy YkpaiHu «[lpo 3axogu Woao 3akoHOA4AaB4Oro 3abe3rnevyeHHs
pedopMyBaHHS NeHCinHOI cnctemm» Big 8 nunHa 2011 poky Ne 3668-VI;

— cTatTio 2 3akoHy YkpaiHn «[Mpo 3axoam Woao 3aKkOHOA4aBYOro 3abe3neyvyeHHs
pedopMyBaHHSA MNeHCIHOI cuctemu» Big 8 nunHa 2011 poky Ne 3668-VI B yacTuHi
nowmpeHHs ii aii Ha 3akoH YkpaiHu «[1po cypooycTpil i cTaTyc cyaniB» Big, 7 NUMHS
2010 poky Ne 2453-VI;
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— ab3zau, apyrui nyHkTy 2 po3ainy Il «MpukiHueBi Ta nepexigHi NonoXxeHHs» 3aKoHy
Ykpainum «[Mpo 3axoam Woao 3aKoOHOA4aBYOro 3abe3neyeHHss pedopMyBaHHS MEHCINHOI
cuctemu» Big, 8 nunHa 2011 poky Ne 3668-VI, 3i 3micTy sikoro B6ba4yaeTbes, L0 BUNIa-
Ta CcyaasaMm neHcii (LWOoMIiCAYHOro AOBIYHHOMO rPOLUOBOr0o YTPUMAHHS) 34INCHIOETLCS
6e3 iHaekcallii, 6e3 3aCToCyBaHHSA NMOJIOXEHb YaCTUH OPYroi, TPeTbOoi cTaTTi 42 3aKOoHy
YkpaiHu «[Mpo 3aranbHO060B’A3KOBE AepXaBHE MEHCINHE CTPaxyBaHHS» Big, 9 NUNHA
2003 poky Ne 1058-1V Ta 6e3 npoBeAeHHS iHLWMX NepepaxyHKiB, nepeadayeHmnx 3ako-
HOZLABCTBOM.

3. lMonoxeHHsa 3akoHy YkpaiHn «[1po cymoycTpin i ctatyc cynais» Big, 7 NUMHSA
2010 poky Ne 2453-VI y pepakLii 3akoHy YkpaiHu «[Mpo 3axoau 1000 3aKOHO4aB4Oro
3abe3neyeHHs pepopMyBaHHS NEHCIHOI cucTtemun» Big, 8 nunHsa 2011 poky Ne 3668-VI
Ta 3akoHy Ykpainu «[Mpo 3axoam Wwoao 3akoHoaaBvoro 3abesnevyeHHs pepopmyBaH-
HS1 NeHCInHOI cuctemn» Big, 8 nunHa 2011 poky Ne 3668-VI, BU3HaHI HEKOHCTUTYLLINHW-
MW, BTPayaloTb YMHHICTb 3 AHA yxBaneHHs KoHcTuTtyuiiHum Cyoom YkpaiHu Lporo
PileHHs.

4. PiweHHa KoHctuTyuiiHoro Cyny YkpaiHv Mae npeloguuianibHe 3HA4YEeHHS npu
po3rnsai cyoamMmu 3arasibHoi opMUCaMKLIi MO30BIB y 3B’A3KY 3 MPaBOBIAHOCUHAMM, LLO
BUHWKIN BHACNIOOK Aji MONOXEeHb 3aKOHIB YKpaiHW, BUSHAHUX HEKOHCTUTYLIMHUMMU.

5. PiweHHsa KoHctuTtyuiiHoro Cyany YkpaiHn € 060B’A3KOBUM [0 BUKOHAHHS Ha
TepuTopii YKpaiHu, OCTaToOuYHUM i HE MOXe BYTN OCKapXeHe.

PiweHHa KoHcTtuTyuiiHoro Cyay YkpaiHu nignsarae ony6nikyBaHHIO Yy «BicHMKY
KoHcTtutyuinHoro Cyny YkpaiHn» Ta B iHWMX OQiLiHUX BUAAHHAX YKpaiHW.

KOHCTUTYLINHUI CYA, YKPAIHA

« Summary to the Decision of the Constitutional Court of Ukraine No. 3-rp/2013
dated June 3, 2013 in the case upon the constitutional petition of the Supreme Court
of Ukraine concerning the conformity with the Constitution of Ukraine ( constitutionality)
of separate provisions of Article 2, second paragraph of item 2 of Chapter Il «Final and
Transitional Provisions» of the Law, «On Measures Concerning Legislative Provision of
the Reformation of the Pension System», Article 138 of the Law «On Judicial System
and Status of Judges» (case on changing conditions of pension payment and lifelong
monthly monetary allowance of retired judges)

The subject of the right to constitutional petition argues that amendments to
Articles 138.1, 138.2 of the Law «On Judicial System and Status of Judges» No. 2453-VI
dated July 7, 2010 in the wording of the Law «On Measures Concerning Legislative
Provision of the Reformation of the Pension System» No. 3668-VI dated July 8, 2011
(hereinafter referred to as «the Law No. 2453») have deteriorated conditions of
pension benefits and a lifelong monthly monetary allowance of retired judges, in
particular the age was increased (from 60 to 62 years for men and from 55 to 60 for
women) and after reaching it they may exercise their right to choose material support
after retirement, that is to receive pension on the conditions provided for in Article 37
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of the Law «On Civil Service» (hereinafter referred to as «the pension of civil servants»),
or a lifelong monthly monetary allowance; which substantively violated the legislatively
defined guarantees of the independence of judges.

The Law establishes a lifelong monthly monetary allowance exclusively for retired
judges or pensions of public servants for their choice which is a guarantee of ensuring
the independence of judges. Receiving lifelong monthly monetary allowance by a
judge is conditioned solely by the professional experience of judge for at least twenty
years and his/her retirement and does not depend on approaching of judge retirement
age provided by Article 138.1 of Law No. 2453, including transitional age, defined in
the second sentence of this part for male judges born before December 31, 1955.

Thus, having changed the age after achievement of which judges may exercise
their right to choose material support, that is to receive the civil servants pension or a
lifelong monthly monetary allowance for their choice, the Verkhovna Rada of Ukraine
realised its constitutional authority without violating the provisions of Article 126 of the
Constitution on age limit of a working judge and guarantees of judicial independence.

Thus, the provisions of Articles 138.1, 138.2 of Law No. 2453 do not violate the
Constitution.

The constitutional petition raises the question on conformity with the Constitution
(constitutionality) of Article 138.3 of Law No. 2453, according to which «a lifelong
monthly monetary allowance is paid to a judge in an amount of 80 percent of monetary
allowance of a judge who occupies the relevant position from which it was paid a single
contribution on compulsory state social insurance, and till January 1, 2011 — insurance
deposits on compulsory state pension insurance».

Article 138.3 of Law No. 2453 before amendments introduced by the Law «On
Measures Concerning Legislative Provision of the Reformation of the Pension System»
No. 3668-VI dated July 8, 2011 (hereinafter referred to as «the Law No. 3668)
envisaged: «A lifelong monthly monetary allowance is paid to a judge in an amount of
80 percent of monetary allowance of a judge who occupies the relevant position. For
each full year of work as a judge for more than 20 years the amount of a lifelong
monthly monetary allowance is increased by two percent of earnings, but not more
than 90 percent of the salary of a judge, without limiting the maximum amount of a
lifelong monthly monetary allowance».

Thus, the procedure for calculating lifelong monthly monetary allowance defined
by the Law No. 2453 was modified by the Law No. 3668 and as a result an amount of a
lifelong monthly monetary allowance of judges was reduced. Having preserved the
content of the right to a lifelong monthly monetary allowance of judges the Law No.
3668 narrowed the scope of this right by setting a limited basis for the calculation of a
lifelong monthly monetary allowance to judges and abolished the right of judges to
receive a lifelong monthly monetary allowance without limitation of the maximum
amount, by thisitalsoreduced an achieved level of guarantees of judicialindependence.

Thus, Article 138.3 of the Law No. 2453 is inconsistent with the constitutional
provision on the inadmissibility of narrowing the content or scope of guarantees of
judicial independence and therefore is contrary to Article 126 of the Basic Law.

The petitioner also raises the question before the Constitutional Court on conformity
with the Constitution (constitutionality) of the provisions of the first, the second, and
the third sentences of Article 138.5 of Law No. 2453 and Article 2 of Law No. 3668
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concerning termination of payments of a lifelong monthly monetary allowance for
retired judges for a period of their work at some positions and establishing maximum
amount of pension (lifelong monthly monetary allowance).

Considering that one of the guarantees of judicial independence is a prohibition
to narrow the content and scope of the guarantees defined by Constitution while
adopting new laws or amendments to existing laws the Constitutional Court finds
that the provisions of the third sentence of Article 138.5 of the Law No. 24583,
Article 2 of the Law no. 3668 on establishing maximum amount of pension (a lifelong
monthly monetary allowance) of judges are contrary to Article 126.1 of the
Fundamental Law.

The Constitutional Court finds that the legislator having discretionary authority to
determine the conditions, procedures and amount of material support should take into
account that legal regulation may not be introduced in a way according to which the
person while realising one constitutional right is deprived of opportunity to realise
another right (guarantee). In particular, a judge using a constitutional right to work
after retirement or resignation, as defined in Article 43 of the Fundamental Law, may
not be deprived of the guarantees of judicial independence, including measures of
their legal protection, material and social security (a pension or a lifelong monthly
monetary allowance).

Thus, the legislator may not single out a particular category of retired judges who
are not entitled to receive a lifelong monthly monetary allowance on grounds which are
not related with the status of a judge and his/her professional work concerning
execution of justice. This legislative regulation is contrary to the aim of establishing
constitutional guarantee of material support of judges as part of their independence,
demonstrates its formal character, do not meet the principle of common status of all
judges of Ukraine and violates the principle of equality among retired judges who are
not working and those working in other positions than a judge.

Hence, the provisions of the first, second sentences of Article 138.5 of Law
No. 2453 concerning the termination of payments to retired judges of a lifelong
monthly monetary allowance for the period of their work on some positions are not
consistent with the constitutional provisions on the inadmissibility of narrowing the
content or scope of the existing guarantees of judges independence while adopting
new laws or introducing amendments to existing laws and therefore do not conform to
Article 126.1 of the Fundamental Law.

Thus, the Constitutional Court of Ukraine held:

1. To recognise as conforming with the Constitution (constitutional) Articles 138.1,
138.2 of the Law «On Judicial System and Status of Judges» No. 2453-VI dated July 7,
2010 in wording of the Law «On Measures Concerning Legislative Provision of the
Reformation of the Pension System» No. 3668-VI dated July 8, 2011.

2. To recognise as non-conforming with the Constitution (unconstitutional):

— Article 138.3, the first, the second, the third sentences of Article 138.5 of the Law
«On Judicial System and Status of Judges» No. 2453-VI dated July 7, 2010 in wording
of the Law «On Measures Concerning Legislative Provision of the Reformation of the
Pension System» No. 3668-VI dated July 8, 2011.
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— Article 2 of the Law «On Measures Concerning Legislative Provision of the
Reformation of the Pension System» No. 3668-VI dated July 8, 2011 in part of its effect
on the Law «On Judicial System and Status of Judges» No. 2453-VI dated July 7, 2010;

— the second paragraph of item 2 of Chapter Il «Final and Transitional Provisions»
of the Law, «On Measures Concerning Legislative Provision of the Reformation of the
Pension System» No. 3668-VI dated July 8, 2011 from the content of which it appears
that judges pension payment (lifelong monthly monetary allowance) is performed
without indexation and without of use of provisions of Articles 42.2, 42.3 of the Law «On
Compulsory State Pension Insurance» No. 1058-1V dated July 9, 2003 as well as
without other reassessments which are enshrined in the law.
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JI0 17-I PTYHATIT KOHCTHTYIIII YKPATHH

MapaHTyBaHHS KOHCTUTYLIMHOIO Npaea
Ha PYHKLiOHYBaHHS YKPAIHCbKOI MOBM SIK AepP>XXaBHOI

B. LUnwkiH
cynas KoHctutyuiriHoro Cyny Ykpainm,
KaHOMoaT PUANYHMX HAYK, OOLUEHT

Y ctarTi po3mnsaaoTeCs akTyasbHi npobaemm LWoao POl MOBU TUTYJIbHOI Hauii ik ckia-
J0BOI 1epXXaBOTBOPEHHSI, BUBHAYEHHSI ii SIK CMiJIbHOro NpypoAHOro rpasa iHauBiayyMiB, siki
ineHT@ikytoTb cebe 3 BianoBiAHUM 0AHOMOBHUM €THOCOM, Ta MOXJ/IUBICTb MPOTEKLIOHICT-
CbkuX 3axofiB 3 OOKy AepxXaBHOi Bnaav LOAO peanis3auii ctarycy aepxasHOi MoBu y
CyCrisIbHOMY XWUTTi, OCOBG/IMBO B yMOBax MOCTKOJIOHIa/IbHUX KpaiH, Lo BMOOPOIN CBOIO
CaMOCTIVIHICTb.

Knro4osi cnoBa: rnpaBo Ha MOBY — CriJIbHE NPUPOAHE nNpaBo €THOCY, Aep>XaBoTBopYa
YHKUIS MOBU, CMIBBIAHOLLIEHHS AePXaBHOI MOBY 3 OQILIIHUMY MOBaMU i MOBaMy HaLio-
HasIbHUX MEHLUWH.

JocnigXeHHo pisHOACNeKTHOro 3Ha4YeHHs1 MOBM, M 0CcobBMBO ii rONOBHOI poni —
KOMYHIKaTMBHOI, NPUCBAYEHO B6araTo npaup, Y SK1UX NogatdTbCa CUCTEMATMU30BAHI
npoaHaniaoBaHi y BignoBiaHNx acnekTax HaykoBo BuBipeHi nornsaan’. Yumano sapobie-
HO [ns Toro, wo6 BMOKPEMUTU i KnacudikyBaTin OCHOBHI QYHKLIT MOBW?, nokasaTu
NPUPOAHO 06’ EKTUBHUIM 3B’A30K MiX MOBOIO i HALIEID, 30KpeMa Yy Aep>XXaBOTBOPEHHIS.
DyHKLiS MOBM Ik OCHOBHOIO 3aC00Y CNisikyBaHHS 3aBXam Oyna opraHiyHo nos’s3aHa
3 06’eQHYI04O00 DYHKLIEID ETHIYHO, KYNIbTYPHO, MEHTA/IBHO Ta ICTOPUYHO CMOPIAHEHOI
cninbHOCTI Nnoaen (eTHociB abo cybeTHOCIB) Ha NMEBHOMY iICTOPUYHO 3YMOBJIEHOMY
apeani. OgHak, Wo6 peanisauis UbOro @YHKLIOHANBHOMO MNPU3HAYEHHS MOBU He
3a3HaBana rnepeLuKos, a MOXJIMBICTb CRifIkyBaHHS 06paHOoI0 MOBOK Oyna rapaHToBa-
HOO, 3a3HayeHul crocid CycnilbHOrO0 KOHTAKTyBaHHS Mae CnpunimMaTmMca SIK npaBo
NIOONHK, WO 0QHOYACHO Nependadvae BUMMOry KOpecrnoHO0BaHMX 0O0B’ a3KiB.

' Tka4eHko €. B. KOHCTUTYLMHO-NPaBOBE PeryitoBaHHA MOBHMX BiAHOCUH : MOHOIp. — X. :
Bua-Bo «PIHH», 2010. — C. 8-10.

2 IeaHuiumH B., PageBuy-BuHHuubkuii 5. MoBsa i Hauiga. — Jporo6uy: Bug. dipma «Bia-
pomxeHHs1», 1994. — C. 82-94; Owyk I. M. JepxaBoTBopya PyHKLia MoBu // MNpobnemun aep-
XaBHOro OyAiBHMLTBA i MOAONAHHA KPU30BUX SIBMLL, Y CYCMINbCTBI : MaT. HayK. KOH®. npod.-
BUKI. cknagy 21-22 TpasHa 1996 poky, M. Knis. — C. 7.

3 Tepnep V. I. MoBa i HauioHanbHa iHayBiayansHicTs // HauioHaniam : aHtonoria. — 2-re sug,. —
K. : Cmonockun, 2006. — C. 3-9; fesuiHep 3. Hauym v HaupoHannawm / nep. ¢ aHrm. T. B. bpeaHu-
koson, M. K. TioHbknHOW ; pen. n nocnecn. W. N. KpynHuka. — M. : MNporpecc, 1991. — C. 76;
lardiHcoH ., Cmit E. /1. LLLo Take eTHiuHICTb // HauioHaniam : aHTtonoris. — 3-Te BUA. / ynopsa. :
O. MpougeHko, B. JlicoBun. — K. : Bua. gim «MpocTip» ; Cmonockmn, 2010. — C. 213-219;
Kpbicbko B. . 9THONCKMXONOMS U MEXHALMOHAbHbIE OTHOLLEHWS : KYPC Nekumin, — M. : OKk3aMeH,
2002. — C. 100; Mekparigic P. K. ETHoHauioHaniam // HauioHaniam : aHTonorisa. — 3-Te Bua. / yno-
psaa. : O. NpoueHko, B. Nicosuin. — K. : Bua. gim «MpocTip» ; CMmonockmn, 2010. — C. 242-243;
ConosbeB B. C. CounHeHnus : B2 T. — M. : Mbicnb, 1988. — T. 1. — 1988. — C. 501-502.
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lMpaBo Ha MOBY sIK Ha 3acib (MexaHi3M, Cnocib) XUTTEBO 3HAYYLLOI CYCMiNIbHOI
KOMYHiKaLLii MOBHOIO HOCis1 dakTUYHO BXE Habyno cTaTycy iHAMBIAyanbHOro Npupoa-
Horo npaea. OgHak, SKLO Taka KOMYHiKaLlisi CTa€ YAHHMKOM, KW BiANOBIAHUA €THOC
BUKOPMCTOBYE AJ151 3arajibHOro PO3yMiHHSA CYTHOCTI YHOPMOBAHOI0 NOPSAKY B3aEMO-
BIOHOCUH MiX 4Y/ieHaMu CyCnifibCTBa, ToAi MOBa CTa€ OQIUiMHMM 3Hapsaaam, a y
BUMAaAKy CTBOPEHHS €THOCOM (Haui€lo) OEPXaBHOrMO YTBOPEHHA — [AEPXaBHOIO
MOBOIO. Y TakOMy CTaTyCi MOBa BXE€ € CMijibHUM NPUPOAHNM NPaBOM NIOOEN, SKi Hane-
XaTb A0 BiAMNOBIAHONO €THOCY i 3aBASKU AKMM AepXXaBHE YTBOPEHHS (Aep>KaBa) ifeH-
TUPIKYETbCA 3 HUMU K 3 TUTYNbHOIO Haujel'. B ocTaHHbOMY 3HauYeHHi AepXaBHa
MOBa HabyBa€ CTaTyCy OJHIEl 3 HANBAXIIMBILLMX CKNAA0BUX KOHCTUTYLLIMHOrO NpaBo-
nopsaky. OyHKLUIOHYBaHHS HaujiOHaNIbHOI MOBM §IK Oep>XXaBHOi BUKOHYE MPUPOAHE,
CYyCNiJIbHO 3HayyLle UMBINi3aTopCcbke 3aBOaHHs, CPAMOBaHE Ha CTAHOBJIEHHS, ICHY-
BaHHSA 1 YTBEPIXKEHHSA AEePXaBU YKPAIHCbKOro Hapoay.

YBIBLUM B KOHCTUTYLIMHO-MPaBOBE NoJsie YKpaiHu K Aep>XXaBu 3 MOJTIETHIYHMM CKa-
OOM HacCeneHHs Npunmuc Npo Q@yYHKLIOHYBAHHS YKPaiHCbKOI MOBW Yy BCiX cgepax
CyCiZIbHOrO XUTTS Ha BCIi TepuTopii YkpaiHv, KOHCTUTYLieaaBeLb BU3HA4YMB ii cne-
LUMPIYHY POJib, 30KPEMA, MOB’A3aBLUN PI3BHOACMEKTHY AiSNIbHICTb ePXaBn siK CyCnifib-
HOro perynstopa 3 060B’I3KOM MOC/YroByBaTUCS YHipiKOBaHMM MOBHUM 3acob60M
CyCnifIbHOI KOMYHiKaLji — ykpaiHCbKkolo MoOBOK. OQHOYACHO Le € AEMOHCTpaLiEo
OTOTOXHIOBaHHS AEP>XXaBHOIO YTBOPEHHS YKpaiHa 3 TUTY/IbHOIO YKPAiHCbKOK HaLIE0.

OcHOBHUI 3akoH YKpaiHW € NpOorpaMHUM AOKYMEHTOM, 9KOMY HaaHO Takoi lopu-
OMYHOI 3HAYYLLOCTIi, KOAW UiNi MaloTb NepLLIOPSAHE 3HAYEHHS. AHaNiI3 KOHCTUTYLIMHNX
NONOXEHb HEMOXNNBUIA 6€3 ypaxyBaHHS iXHbOI LiNbOBOI CNPSIMOBAHOCTI, TOMY
OCHOBHWM HanpPsMoOM TeNeosIoriHHOro cnocoby OLiHKM Ta TPaKTyBaHHS € NOLUYK 3Mic-
TY HOPMaTUBHUX MPUMNNCIB, 3BaXXaloun HA METY | NPOrpaMHO-NePCNEKTUBHNI PE3YIb-
TaT iX 3aCTOCYBaHHS.

BignosigHo 0o KoHCcTuTyLii YKkpaiHu K 4ep>XaBOyTBOPIOKOYOro akta YKpaiHCbKOro
Hapo4y AepXaBHOK MOBOI B YKpaiHi € ykpaiHCbka MOBAa; AepxaBa 3abe3nedvye Bce-
OiYHMIA PO3BUTOK i PYHKLIOHYBAHHS YKPaAiHCbKOT MOBM B YCiX cdepax CycnifibHOro
XUTTSA HA BCi TepuTopii YKpaiHm (YacTuHm neplua, gpyra ctatTi 10). 3asHadyeHa cTaTt-
79 KOHCTUTYLIT YKpaiHm MicTUTbeA Y Ti po3aini | «3aranbHi 3acagun», NOIOXEHHS 9KOro
BCTAHOBJIOIOTb CTPUXXHEBI €1IEMEHTM CYCNIAbHOro nagy i KOHCTUTYLIMHOIo yCTPOIO
YkpaiHCcbKOi AepxaBu, TOOTO AOKTPUHANbHI NONOXEHHS AEePXXaBOTBOPEHHS, 3MiHY 200

Y ubOoMy po3aini akymMynb0BaHO He HOPMasibHO-MNO3UTUBICTCbKI HOPMK, 8 HOPMU-
nigBaanNHM, HOPMU-OOKTPUHN, HOPMU-Lifi, HOPMU-MIPUHUMNN NS CTAHOBMEHHS Ta
iCHYBaHHS YKpaiHCbKOi AepXaBu, camMe TOMY BOHM MalTb O0OATKOBUA 3aXUCT Bif,
MOXJIMBOT X KOPEKLLT — CknagHily NOPIBHAHO 3 HOPMaMU iHLUNX PO3AiNiB NpoLenypy
BHECEHHS [0 HUX 3MiH. PinocodCbKkO-3MICTOBHE MPU3HAYEHHST TakuUX MNPUMUCIB
nonsirae y Tomy, o6 6yTn He3anepeyHM OPIEHTUPOM Y CYCMiNIbHOMY XUTTi Ta Aep-
XXaBHOMY YCTPOIi KpaiHW, TeKCTyasllbHUM BiAOUTTAM CYCNifIbHOrO AOroBOpY ii rpoma-
OsH B 000B’A3KOBOMY A1 BUKOHAHHSA BCiMa npaBoBOMY akTi — OCHOBHOMY 3aKOHi
nepxasu.

' WnwkiH B. I. Okpema aymka cTocoBHO PileHHa KoHcTuTyuiriHoro Cyay Ykpainu Big, 13 rpyaHs
2011 poky Ne 17-pn /2011 // BicHuk KoHcTuTyuinHoro Cyay YkpaiHn. — 2012, — Ne 1. — C. 71.
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3rigHo 3 yacTtuHoto gpyroto ctatTi 10 KoHcTuTyuii YKkpaiHm ykpaiHcbka MoBa NOKIN-
KaHa BWKOHYBaTW BIAMOBiAHY AEep)XaBOTBOPYY, Ha BiAMIHY Bif iHLUNX €THIYHUX
MOB, yHKUil0, a 0TXe, OyTK BXMBaHOO, nNepebyBaTn y NOCTIMHOMY BUKOPUCTAHHI,
MakCMMasibHO MNpaLoBaTK Y BCiX cdepax CyCnifibHOro XUTTS KpaiHu, Bigirpatoyu npu
LbOMYy (paKTUHHO rONOBHY POJb. Buxoasauum 3 uporo, KoHctutyuinHui Cya, Ykpainm y
NYyHKTI 3 MOTUBYBaNbHOI YaCTUHW PiweHHs Bif 14 rpyaHs 1999 poky Ne 10-pn/99 Bxe
3aknaB KOHUENTYaNbHO-NPaBOBi NO3ULi, 3rigHO 3 AKUMMU:

— nig aepxaBHoro (0QiLiViIHO) MOBOK PO3YMIETHCS MOBA, SIKik AepXaBok HaAaHO
rpaBoBuUVi cTaTyc 060B’I3KOBOIro 3aco0y CriyikyBaHHS y rybidHuX cpepax CyCrisibHO-
ro xuTTsa (ab3aL, nepLmnin);

— KoHcTtuTtyuiero YkpaiHu cTatyc aepxxaBHoi MOBY HaAaHO yKPaiHCbKin MOBI (4ac-
THa nepuwa ctarti 10). Lle noBHICTIO BiANOBIiAae AepxXaBoTBOPHIL PO yKpaiHCbKOT
Haujii, 110 3a3Ha4eHo y npeambysni KOHCTUTYLIi Ykpainn, Hauii, sika iCTOPUYHO MpoXu-
Bae Ha TepuTopii YkpaiHu, cknagae abcontoTHy BinbLUiCTb iT HaceneHHs i aana ogilivi-
Hy Ha3By fepxasi (ab3aL, Apyruii);

— OJIOXKEHHS MPO YKPAIHCbKY MOBY SIK AE€PXaBHY MICTUTLCS Y po3aini | «3araibHi
3acann» KoHcTuTyuii YkpaiHu, sKuvi 3akpiruilo€ OCHOBW KOHCTUTYLIVIHOrO Js1iaay B
YKkpaiHi; noHATTS fAepxaBHOi MOBY € CK/1810BOI0 BirlbLL LLUIMPOKOro 3a 3MIiCTOM Ta 06Csi-
FOM KOHCTUTYLIVIHOrO MOHSITTSI «KOHCTUTYLiViHWY nag» (ab3al, TPEeTil);

— 3acCTOCYBaHHSI YKpPaiHCbKOI MOBW SIK AepXXaBHOI YHOPMOBYETbCS LUJISIXOM KOH-
CTUTYLIVIHOIO Ta 3aKOHOAAaB4Y0ro 3akpirieHHs (ab3aL, 0ecaTuin);

— nybnidyHumMy cpepamu, B IKux 3aCTOCOBYETbCS iePXaBHa MOBA, OXOMIOIOTbCS
Hacamnepesa cohepu 34iNCHEHHS MOBHOBAaXEHb OpraHamMy 3aKkOHOA4aB40i, BUKOHaB-
4oi Ta cyAoBOi Biaauv, IHWUMUW [epXaBHUMU opraHamMuy 1a opraHamMy MiCcLeBOoro
camoBpsiayBaHHsI (MoBa poboTu, aKTiB, AiSIOBOACTBA | OKYMEHTAaLlii, MOBa B3aEMO-
BiIHOCUH LIMX OpraHiB TOLLO); 40 cep 3aCTOCYyBaHHS €PXaBHOI MOBU MOXYTb OyTu
BiZIHECEHI TaKOX IHLLIi chepu, sKi BiAMNOBIAHO A0 YacTuHm rn’atoi ctarti 10 1a nyHKTy 4
YactuHu neploi ctarti 92 KoHctuTyuii Ykpainu Bu3HayaroTbCsl 3akoHamu (ab3al,
YEeTBEPTUN);

— J10 HUX, 30KpeMa, Hasiexartb. PO3IJis[ 3BePHEHb rpOMasiH, Aisi/ibHICTb 36POMHMX
Cwun Ykpainu, BuaaHHs1 PYKOBaHOI NpoayKLii, Mpu3Ha4YeHoi 415 C1y>xk00BOro 1a yXXuT-
KOBOIr0 KOPUCTYBaHHSI, LLIO PO3NOBCIOAXKYETLCS Yepe3 AepXXaBHi NnigrnpuemMcTsa, ycra-
HoBW | opraHi3adii (6naHku, popmMu, KBUTAHLLiT, KBUTKU, MOCBIAYEHHS, ANMIOMMU TOLLIO),
BUCBIT/IEHHS AiSI/IbHOCTI OpraHiB AepXxaBHOI BAaauM Ta OpraHiB MiCLLEBOro camoBpsigy-
BaHHS B YKpaiHi 3acobamu macoBoi iHpopMmaLlii, 0pOPMAEHHS MUTHUX AOKYMEHTIB
TOLLO (NepLUe peyvyeHHs n’atoro adbsauy);

— BOJIOAIHHS IEPXaBHOK MOBOIO € 0060B’sI3KOBOIO YMOBOIO [J151 TPUAHSTTS 10 rPO-
mMagsHCcTBa Ykpainu i 415 cayXX60BuUX 0Cib AepxxaBHWX OPraHiB, yCTaHOB i OpraHi3aLi
(opyre, TpeTe pevyeHHs N’aTtoro abaawy);

— 3aKOHOAAaB4Y0 BU3HAYEHUM € TaKOX MUTAHHS PO 3aCTOCYBaHHSI YKPaiHCbKOI
MOBU Ta IHLUMX MOB Yy HaB4YaslbHOMY MPOLECi B AEPXaBHUX HaBYaslbHUX 3akiaafax
YkpaiHy (ab3aum WOoCTUM, CbOMUIA);

— rnonoxeHHs1 KoHcTuTyuii YkpaiHu 3000B’S3y0Tb 3aCTOCOBYBATU LEPXaBHY —
YKpaiHCbKy — MOBY sIKk MOBY OQILIiFiIHOro CriiyIkyBaHHs1 MOCaaA0BUX i C1y>XO0BUX OCI6 ripu
BUKOHAHHI HUMU CJ1yx60Bux 0O60B’3KiB, B pOOOTI i B 4i/10BOACTBI TOLLO OpraHiB Aep-
XXaBHOI Bnaan, npeacTaBHULIbKOro Ta iHLUVX opraHiB ABTOHOMHOI Pecrniybnikn Kpum,
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opraHiB mMicLeBOro caMoBpPsiAyBaHHS, a TaKoX y HaB4yasibHOMY MPOLECi B Aep>XaBHUX |
KOMYHaJIbHUX HaB4asabHuX 3aknagax Ykpainu (ab3au, oguHaguatmin)',

3HaueHHs umx npunucis KoHctutyuinHoro Cyny YKpaiHu € HEMUHYLLIMM. HUMM NOBUH-
Hi KepyBaTNCS, 30KPeEMA: 3aKOHOAABYUI OpraH Npv NPUAHATTI 3aKOHIB Ta iHLWKX NpaBo-
BWX aKTiB; LEeP>XXaBHi OpraHun, iIHCTUTYTU CaMOBPSALAYBAHHS | NOCaLO0BLL NPY HOPMOTBOPEH-
Hi Ta y cnyx00Bili OisiNbHOCTI; Cyay NPy yXBaseHHi CyA0BKVX PilLeHb i AiNoBOACTBI TOLLO.

BuknageHe Bkasye Ha HASABHICTb KOHCTUTYLLIMHMX MiACTaB | YMOB /151 BAOKPEMIIEHHS
YKPAiHCbKOT MOBM i3 CYKYMHOCTI IHWMX HALiOHaIbHUX MOB, SKUMW TPOMaSHU
YkpaiHCbKOi Aep>aBy MOXYTb KOPUCTYBATUCS Y NMOBCAKAEHHOMY XUTTI, | AN HAbyTTA
Heto 000B’A3KOBOro A1 BCiX CTaTyCy 3araibHOBXMBAHOI. Take TBEPAXKEHHS He MOXHa
po3rmanaT K MPUHUXKEHHSA YM irHOPYBAHHSA MOMOXEHb YacTuMHM TpeTboi ctatTi 10
KoHcTuTyuii YKpaiHM Npo rapaHTyBaHHS BiJIbHOrO PO3BUTKY, BUKOPUCTAHHS i 3aXMUCTYy
MOB HaujiOHa/IbHUX MEHLUMH YKpaiHW, OCKiSIbK1 B YaCTUHAX NepLUin, ApyYrin, TPETIn uiei
cTaTTi 3aKnafeHo pi3Hi 3aBAaHHS | MPU3HA4YeHHs, 9Ki HE MOXHa nnyTtaTtu, a oTxe, 1
MOMMJIKOBO NPOTUCTaBNSAT OHY OAHil abo LyKaTy NPOsiBY 3anporpaMoBaHoro KoH¢-
nikTy. MoBa HaujioHanbHUX MEHLUMH Y Byab-SKili KpaiHi He BUKOHYE QYHKLLi0O MOBM SIK
CnMifIbHOro NPUPOLHOro Npasa AepXaBoyTBOPKYOro eTHOCY, a nwe GyHKLilo MOB-
JIEHHS — TOOTO MOBHOI AifIbHOCTI, 3a AONOMOIOt0 KO NIIOAM CRINIKYIOTbCS MidXK COD010.

Cyaai KoHctutyuiiHoro Cyany Ykpainu, ski 3aknanm 3adHadveHi npunucu y LboMy
pilLeHHi, By He NOOAVHOKI Y AYMKaX i YIBNIEHHSIX, @ iXHi MOrnsam neperykyoTbes 3 nig-
X0[4amMu 0O CTaTycy i poni Aep>XaBHOI MOBU, AKNUX AOTPUMYIOTbLCS TaKOX POCINCBKI Hay-
KoBUj. Hanpuknag, 0. Tpywkosa 3a3Havyana, Lo Aep>KaBHa MOBa — L€ OOVH i3 PYHKLLIO-
HaJIbHUX PIBHOBMAIB MOBM HaLjl, LLLO 3aCTOCOBYETLCS Y Chepax OpraHi3oBaHOro Cnisiky-
BaHHA (0diLiHMX cdepax) i Mae BiANoBiaHWI IPUONYHUIA cTaTyc?, a . EPMOLLNH Mifa-
KPecsoBas, L0 AepXaBHa MOBa € EAMHOIO Ta HE3aMiHHOK GOPMOI0 PYHKLIOHYBaHHS
npaea y cdepax, Wo 3abe3nedyioTb BCTAHOBJIEHHSI €0HOCTI PO3YMiHHS i 0pOPMIIEHHS
ep>aBHOi BOJi i 1IepXXaBHO-MNPaBOBOro perysoBaHHsa®. Y ToMy camomy Ayci BUC/IOBIO-
Banuca C. Asak’an?, T. ly6aesa i B. Mankog®, A. Mironkin®, B. Pomaukin’, H. LUemoTTo 8.

T KoHctuTyuiHuin Cya, Ykpainu : PiwenHsa. BucHoeku. 1997-2001 / Bign. pea. kaHa. opua.
Hayk 1. b. €srpados. — K. : KOpiHkom IHTep, 2001. — C. 488-4809.

2 Tpywkosa FO. B. Npo6nemMbl UCNosib30BaHNUA COBPEMEHHOW COLMOSIMHIBUCTUYECKON TEPMU-
Honoruu // NMpobnembl 93bIKOBOW XN3HN Poccuiickorn denepaumm 1 3apybexkHbix CTPaH : MaT. K
13 Bcemup. koHrp. coumonoros / PAH. OtoeneHne nut. n 93. — M., 1994, — C. 115.

3 EpmotumH I ToCcyaapCTBEHHO-NPaBOBbLIE acneKkTbl A3bIKOBbLIX OTHOLLEHWI // Poccuitckas
toctnuma. — 1998, — Ne 3. — C. 19.

4 AakbsiH C. A. KOHCTUTYLIMOHHOE MPaBo : EHUMKIOMNEONYECKNA CNoBapk / OTB. ped. U pyk.
aBT. KOJ. A-p opua. Hayk, npod. C. A. ABakbsiH. — M. : HOPMA, 2000. — C. 667-668.

5 [ybaesa T. B., MasikoB B. 1. TocynapCTBEHHbIN A3bIK 11 €ro npasoBow cTaTyc // focynapcTso
nnpaBo. — 1999. — Ne 7. — C. 6.

8 MMuronkuH A. C. MpaBoBbie NPo6neMbl rapMOHMU3ALIN MEXHALMOHAbHBIX OTHOLLEHU B CCCP
(3acepaHuve 25-27 anaps 1989, . MuHck) : gokymeHTol. — M.: B. n., 1989. — C. 135-136.

7 PomatukuH B. B. KOHCTUTYUMOHHO-NPaBOBbIE OCHOBbLI FOCYAapPCTBEHHO A3bIKOBOV MONUTU-
ku B Poccuiickoi @epgepauum : aBToped. AuC. ... kaHga,. opug. Hayk : 12.00.02 «KoHcTuTyumoHHoe
npaso, MyHuUunanbHoe npaso». — M., 1999. — C. 15.

8 Ulemotro H. B. O npaBoBOM pexuMe s3bika // CoBeTckoe rocynapcTeo v npaso. — 1989, —
Ne 4. — C. 30.
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Y cBIiTi BXe chopmyBanncd NeBHi CTepeoTMnu Woao AepXaB 3 denepatBHUM
YCTPOEM. AKLLO IX CTBOPEHO 3a CYKYMHICTIO HaLjiOHaIbHO-AEepXaBHMX YTBOPEHb (KaHaaa,
Pocilicbka ®epepauis, LLBeriuapis, konviwHi Yexocnosaupka Ta FOrocnaecbkka denepa-
LLiT), @ He 3a CYKYMHICTIO iCTOPUYHO-aAMIHICTPATUBHUX TepuTopin (HimevdnHa, ABCTpist),
TO OOUINIbHO rOBOPUTKM MPO ABO- i 6araToMoBHICTb. OfgHaK HaBiTb MPU LUbOMY He Chif,
irHOpyBaTW NUTAHHS 3HAYEHHS YHIBEPCANIbHOIO 3arasibHOAEPXaBHOro cTaTycy dakTny-
HO NMLLIE OOHIET HALIOHAIbHOI MOBM, Ha LLLO 3BEPTA0Th YBaAry rneBHi NOAITUKN 1 HAYKOBLL.

Pocincbknn pocnigHuWK AaepXxaBHO-MPaBOBUX ACMEKTIB MOBHWUX BigHOCUH
. EpMOLUMH akLEeHTYe Ha Hebe3neLi Ta CyCnifbHIM LWKOAI Bif, HENOPO3YMiHHSA, KON
npwv 3OiMCHEeHHI aepXxaBHUX GyHKLUIN Bif imeHi Pocilicbkoi denepalii y Cya04MHCTBI,
0iNnoBOACTBI NPAaBOOXOPOHHUX OPraHiB, HOTapiaTi, PO3MiLLLEeHHI TonorpadiyHUX No3Ha-
4ok, reorpadidyHmMx Ha3B, AOPOXHIX 3HAKiB, BKa3iBHUKIB TOLLO AOMYyCKAETbCS 6arato-
MOBHICTb, Lle I i3 3aCTOCYBaHHAM MOBU BiNbLUIOCTi iHLIOMOBHOIO HACEsNeHHSs, sKe
KOMMaKTHO MPOXMBAE Y AKINCb KOHKPETHI MicueBoCTi'. Y upboMy acnekTi Hemae nif-
CTaB 3arnepe4vyBaTtu Taky NOro Ttesy: «be3CyMHIBHO, €AHICTb AEPXAaBHUX QYHKLIH —
CY/ZI0BOI0 NpOBaXEHHSs, HoTapiarty, iHLUVX PYAHYETbCS BBEAEHHSIM [1BO- | 6aratoMoB-
HOCTI. Hemae 3Ha4eHHs1, SKoro piBHsSI opraH CyA0BOI BAaauv 34iNCHIOE NpaBoCcyaas —
BepxosrHuvi Cya 4v oauvH i3 parioHHuX cyais. [NpaBocyaas 34iViCHIOETLCS IMEHEM €AM-
Hoi gepxaBun. OauH i3 CTOBIMIB NpPaBoCyAas — Le €AHICTb Foro rnpoueaypv B Macluta-
b6ax Bciei gepxaBu, a He B Maciutabax 6i/1bLIOCTi iHLLOMOBHOIO HaCEeJIeHHS, L0 KOM-
MaKTHO MPOXUBAE Y BiArnoBigHIt MicLLeBOCTi»2. TlinCyMKOBUIA BUCHOBOK I, EpmoLLMHa
DOKTPUHANbHO 36iraeTbCs 3 NO3ULLIAMUY 3rajaHnX BULLE aBTOPIB Ta NONSArae y Takomy:
JAepxxaBHa MoBa siK QyHAaMeHTasIbHO AepXXaBOoyTBOPKKYMY akTop BUKOHYE IHTErpy-
04y QYHKUIIO He snLe B KYJIbTYPHO-ICTOPUYHOMY M/1aHi i B HaLUiOHa/1bHO-AYXOBHIl
coepi, a B nepLuy 4epry BUCTyrnae came sk gepxxaBHa — Yy MOJITUYHIV | coliasibHiv
coepax. ToMmy npaBoBe perystoBaHHs ii 3acTocyBaHHS MOBUHHO OyTU CripsiMOBaHe y
umx cpepax Ha iHTerpadiviHi, a He Ha LIeHTPOBIKHI MOMEHTUS,

Ha MOBHY cuTyau,ito y KOXHI KpaiHi BnavBae 6arato YNHHUKIB — TpaauLiiHi, icTo-
pu4Hi, GopMa OePXaBHOIMrO YCTPOIO, AKMM YMHOM CK1a4alTbCHa MidXXAEP>XKaBHI B3AEMO-
BiJHOCUHM KOJIULLHIX KONOHIM 3 METPONoNnieto, Lo Oyna aXepesnomM KOJIoHianbHOT eKc-
MaHcii, CTAaHOBNIEHHS Y1 BiAPOOXKEHHS HaLji TOLLO0, HaBiTb 30epeXxeHHs 3arpo3u 3Hu-
LWEeHHs «cnabkoi» MOBWU nig rnodanisauiiHiM BAMBOM «CUJIbHOI» MOBU (MOBa
Pociicbkoi depnepauiji ctocoBHo binopyci Ta YkpaiHn abo Benukoi BpuTanii wono
IpnaHgii). OcTaHHIN i3 HAaBeAEHNX YNHHMKIB 0OYMOBIIIOE OEPXABHWUIA, 30epexXyBabHUIN
3a CyTTI0, MPOTEKLiOHI3M Ang «Csa6Koi» MOBU 3 BOKY Bnaau (BCixX iHCTUTYTIB) HOBOYT-
BOPEHUX Oep>KaB Y NOCTKOJIOHIaNIbHW Nepios, iX CTAHOBJIEHHS, B iT KOHKYPEHTHUX 3Ma-
raHHSIX 3 «CUJIbHOK>» MOBOLO KONMULLIHBLOT MeTponofii. Came Tomy 6yab-ske NOPIiBHSAHHS
MOBHOI cuTyauii B YKpaiHi, 30KkpemMa LWoa0 CTaTyCy B Hill AepXaBHOi, OdiLiHOI, perio-
HaNIbHOI Y1 WEe AKOICb 3a CTaTyCHUM BU3HAYEHHSIM MOBW, SKOKO CMINKYIOTbCA HaLio-
HasbHi eTHOCK B YKpaiHi, He MoXe OyTh afiekBaTHUM cuUTyauii y Oyab-aKil iHLLI KpaiHi,
LLO € YHiKaNbHO i HEMOBTOPHOIO.

' EpmotumH I". TocynapCTBEHHO-MPaBOBbLIE acrnekThbl A3bIKOBbIX OTHOLUEHWR // Poccuiickas
toctruma. — 1998. — Ne 3. — C. 20.

2 Tam camo.
3  Tam camo. — C. 21.
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AKLLO POCINCBKI HAyKOBL, MO3ULi AKX BXE HAaBOAWANCS, PaTyiOTb 3a NPOTEKL,iO-
Hi3M 015 POCINCbKOT MOBU Ik Aep>aBHOi B Pocincekin @eaepadii i nvuwe 3 noswuuii ii
poni Ta 3HAYEHHS Y AEP>XXaBOTBOPEHHI, OCKiNIbKM AN HET TaM HEMAE MOCTKOJIOHIaNIbHO1
3arpo3n 3HUKHEHHS, TO B YKpaiHi MOTPIOGHO CTaBUTU NMUTAHHSA NPO MPOTEKLiOHI3M 3
60Ky Oep>xaBu LLOA0 PO3BUTKY YKPaiHCbKOI MOBWU, sika nepebyBae B KOHKYPEHLLi i3
«CU/IbHOIK» MOBOIO, ii peanbHOro 3aCTOCYBaHHS K AEP>XKaBHOI B YCiX cepax cycninb-
HOro XnTT4a. Tum Binblle, WO Takuii NPOTEKLioHI3M BiANOBiAaE npunucam cTaTTi 6
3akoHy YkpaiHu «[po OCHOBM HauioHanbHOi 6e3nekn» Big 19 yepBHs 2003 poky
Ne 964-IV!, 3rigHO 3 9KUMKW OOHMM i3 NPIOPUTETIB HaLiOHAIbHUX iHTepeciB YkpaiHu €
3abe3neyeHHs PO3BUTKY i PYHKLIOHYBAHHS YKPAiHCbKOI MOBU 1K OEPXaBHOI B YCixX
cdhepax CyCcrninbHOro XuTTs Ha BCin TepuTopii YkpaiHn. Llen npunmc rpyHTyeTbCa Ha
TOMYy, LLO AEp>XaBHa MOBa MepenyciM € npaBHUYOK MOBOIO, AKY CAif, po3rnsnatu
OJHOYACHO §K KyNbTypo-crneundiyHy CUCTEMY TakmMx CepenoBULl, SIK HaujiOHasbHe
npaBo (HOpMaTUBHO-MPABOBE MoJe), i 9K IHCTPyMeHT npasa. OpieHTY4YNChL camMe Ha
TakuUn OOKTPUHAIBHMIA NigXig i cnmpaknymcb Ha HaBedeHi NpaBoBi No3uuii, KoHcTu-
TyuiniHuin Cya YkpaiHn y piweHHax Big 20 rpyaHs 2007 poky Ne 13-pn/2007 (cnpasa
NpO PO3MNOBCIOOXEHHS iHO3eMHUX dinbmMie)?, Big, 22 kBiTHA 2008 poky Ne 8-pn/2008
(cripaBa Npo MoBy cyno4mnHcTBa)® AaB BionosioHi OgililiiHi TyMaYeHHs LWo40 CyCrifib-
HOI 3HaYYLLLOCTi 1 000B’A3KOBOCTI 3aCTOCYBaHHS YKPaAiHCbKOI MOBW BXE Y BiAMNOBIOHMX
cdepax couianbHOro 0yTTs, 3BaXatloun Ha ii cTaTyc siK Aep>KaBHOI.

BuknageHe CTOCyeTbCS CMisibHOrO MOBHOIMO Nnpasa rpoMagsaH Ykpainu, aki ineHTn-
dikyloTb cebe 3 yKpaiHCbKMM €THOCOM BiZNOBIAHO 40 MOBW iXHbOIO CMifIKyBaHHS. Take
rnpaBo CMpPUNMAETLCA AK COLOKYLTYPHUIA Ta i4e0n0ro-noniTM4HMin rapaHT 36epe-
KEHHS AEePXKaBHOrO yTBOPEHHS YKPaiHCbkOro Hapoay. BoagHoyac BapTo roBopmuTi Npo
iHOMBIAyanbHE NPaBO HOCIIB YKPAiHCbKOI MOBM camMe Ha Lei cnocid KoMyHikalLlii, po3s-
rnaaaym oro i sk cy0’eKTMBHE NMPaBO KOHKPETHOI JIIOAMHN, peanisaLis sKoro Takox
Mae 6yTu rapaHTOBaHa AEePXaBHOIO BAAAOI0, a HE JIMLLE NPaBO Ha «CBOKO» MOBY HaLLio-
HaNbHUX MEHLUVH. AKLLO 3a NPUMNMCOM YacTUHU Apyroi ctatTi 3 OCHOBHOro 3akoHy
YKpaiHu gepxxasa BignoBigae 3a CBOK AiSSIbHICTb Nepes, NlogMHOID, TO BOHA MaeE Bif-
noBigatn M 3a MNOBHOMPaBHE QYHKLIOHYBAHHA YKPAIHCbKOI MOBW, HOCIAMU SKOI €
nan — rpoMaasiHi TOro €THIYHOMO MOXOMKEHHS, SKi CTAHOBASATb TUTY/bHY HaLio.
JepxaBHa Bnaga (LianbHICTb BCiX ii rifIOK) Mae BUKOHYBATK TakOX i nepen HUMU CBOE
KOHCTUTYLiHE 3000B’A3aHHSA, BCTAHOBJIEHE Y AOKTPUHANBHUX MOJIOXKEHHSX YaCTUHU
npyroi ctatti 10 OcHOBHOro 3akoHy YkpaiHu.

LWnwknH B. U. FapaHTupoBaHne KOHCTUTYLMOHHOIO npaBa Ha yHKLUOHNPOBA-
HUEe YKPauHCKOro si3blka KakK rocygapCcTBeHHOro. B crtarbe paccmarpuBaroTcs
aKkTyasibHble rpobsieMbl OTHOCUTEJIbHO POJIN 3bIKa TUTYJIbHOM HaLUnM Kak rocyaapcTBOO-
6pa3sytoLLeri coCcTaBASIIOLLEN, ONpeneseHnsl ero kak obLero eCTeCTBEHHOIO npasa NHAN-
BUAYYMOB, UAEHTUOUUMPYIOLLMX cebsi C COOTBETCTBYIOLUMM OL4HOSI3bIKOBbIM 3THOCOM, a
TakXXe BO3MOXHOCTb MPOTEKLIMOHUCTCKUX MEP M0 peanvdaumun ctatyca rocyaapCTBeHHO-
ro si3bika B OOLLUECTBEHHOV XW3HW, OCOOEHHO B YCJIOBUSIX MOCTKOJIOHUA/IbHbIX CTPAaH,
0OVBLLIVNXCS CBOEI HE3aBUCHUMOCTU.

' BigomocTi BepxosHoi Paay Ykpainn. — 2003. — Ne 39. — Cr. 351.
2 BicHuk KoHcTuTyujitHoro Cyay YkpaiHn. — 2008. — Ne 1. — C. 28-33.
3 BicHuk KoHcTuTyujHoro Cyay YkpaiHu. — 2008. — Ne 4, — C. 10-14,
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Kniouesbie cnoBa: rpaBo Ha si3blk — 00LLee eCTECTBEHHOe MNpaBo 3THOCA, rocyaap-
cTBOOOpa3yroLas pyHKLUNS A3blka, COOTHOLLEHMNE rocyaapCTBEHHOro a3blka ¢ 0pULMAaTIb-
HbIMU SI3bIKAMU U 3bIKAMU HALIMOHASIbHBIX MEHbLLLIMHCTB.

Shyshkin V. Guaranteeing Constitutional Right to Functioning of Ukrainian
Language as the State Language. This article analyzes issues related to: (1) the role of
a titular nation’s language as a factor of state building; (2) the definition of this language as
a common natural right of individuals who identify themselves with the same-language
ethnic group; (3) the possibility of using protective measures by state powers to enhance
the status of a state language in public life especially in post-colonial countries.

Key words: right to language, state building function of the language, relation of a state
language to official languages and national minority languages.
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3abe3ne4yeHHs BepXOBEHCTBA KOHCTUTYLT
Y AiSIbHOCTi KOHCTUTYLIMHOI IOCTULIT

M. CaBumH
KaHaMaoaT opUONYHMX HaykK, OOUEHT, OOUEeHT kadenpu nybnivHOro npaea
MixHapoaoHoro ConoMOHOBOrO YHiBEPCUTETY

Y cTarTi po3KpPUTO OCHOBHI €1EMEHTV CUHTETUYHOI TEOPIi KOHCTUTYLII Ta 3a6e3ne4eHHs
BEPXOBEHCTBA KOHCTUTYLIi Yy Ais/IbHOCTI OpraHiB KOHCTUTYLIMHOI OCTULII B KOHTEKCTI
JAOCSITHEHb Cy4aCHOI AOKTPUHU KOHCTUTYLIOHAI3MY.

Kno4oBi cnoBa: BepXOBEHCTBO rpaBa, KOHCTUTYLIIOHai3M, KOHCTUTYLIVIHA FOCTULLIS,
rpaBoBa BU3HAYEHICTb, CUHTETUYHA TEOPISI KOHCTUTYLII.

BcTtyn. Ha cydacHomy eTani B YKpaiHi KOHCTUTYLS PO3YMIETBCS NMEPEeBaxXHO $K
MONITUKO-NPABOBUIA AOKYMEHT, YMHHICTb IKOrO 3YMOBJIEHA CTaHOM KOHKpeTu3auii i
JeTtanisauiiy noTo4HOMY 3aKOHO4ABCTBI, aAMiIHICTPaTUBHINM | cyaoBin npakTuui. JoBoni
4acTO Le NUTaHHSA TPaAKTYETbCHA B MJOLWMHI iepapxii NpaBOBMX akTiB Yy KOHTEKCTI PO3-
MEXYBaHHS MUTaHb KOHCTUTYLIMHOCTI i 3aKOHHOCTI, WO BM3HAYa€ 3MICT Aisi/IbHOCTI
KOHCTUTYLINHOI topucankuii B YKpaiHi.

OpHak BEPXOBEHCTBO KOHCTUTYLI Ma€e NiaKPinanBaTUCS NEBHUMU IHCTUTYLLIMHUMMN
Ta npoueaypHMMU rapaHTiaMmu. Jlvwe y CBOin CyKynHOCTI BOHM BU3HA4Yal0Tb Npupoay
KOHCTUTYLi. [HCTUTYLINHI Ta NpouenypHi rapaHTii BU3Ha4aloTb NEBHi KpUTepIi Woao
SIKOCTi 3aKOHOAABCTBA, aAMIHICTPaTUBHOI Ta CyO0BOI NPaKTUKN. TakuM YMHOM, Npu-
poOa KOHCTUTYLji Ta KOHCTUTYLIMHOrO MOpPsAKy 3yMOBJEHi NpobieMoto cTaTuku Ta
OMHaMIKN KOHCTUTYLIMHOT maTtepii.

MeToto ujei cTaTTi € BU3HAYEHHSA MPUPOAMN KOHCTUTYLIT Y KOHTEKCTI OisiSIbHOCTI
iHCTUTYTY CyO0BOro KOHCTUTYLLIMHOrO KOHTPOJO. Hacamnepen Oyae npoaHanizoBaHoO
OCHOBHI JOKTPUHasIbHI NigXoan Wwoao npupoam KOHCTUTYLT, POSKPUTO CTPYKTYPY KOH-
CTUTYL,i, 30KpemMa y KOHTEKCTi CMiBBIAHOLLEHHS NapnaMmeHTapuamy i Cya4oBOro KOHCTU-
TYLINHOrO KOHTPOJIKO, a TakoX CHOPMYIbOBAHO OCHOBHI NMapameTpu CUHTETUYHOIO
PO3YMIHHSA KOHCTUTYLT B aCnekTi NepCcnekTnB PO3BUTKY KOHCTUTYLLMHOI cucTemMu
YkpaiHu.

1. Orngap OCHOBHUX AOKTPUH KOHCTUTYLIT. Ha BU3HAYeHHS NPUPOAN KOHCTUTYLT
BM/IMBAE COLjanbHE CepenoBuLLE, OCKISIbKM peasibHi KOHCTUTYLiNHI NPaBOBIAHOCUHN
3yMOBJIEHI NEBHVM TUMOM CYyCMiNbCTBA Ta UMBiNidauii 3aranom. Ha npnpoai KOHCTUTY-
Lii NO3Ha4YaeTbCH NpaBoBa TPaauLis, B OCHOBI SIKOi NiexaTb MaHiBHa KOHCTUTYLiNHA
OOKTPMHA, KOHCTUTYLIMHA CBIAOMICTb i KyNbTypa, HauioHanbHi Tpaauuii ypaaoyBaHHS,
CuUCTeMa CouiafibHUX LIHHOCTEN. AKMM YMHOM MOEOHYIOTBCH Li CKNafoBi Yy NMPOLECI
0dOPMNIEHHS KOHCTUTYLIT Ta NOBYAOBI KOHCTUTYLLIMHOIO NMOPSAKY, 3yMOBJIOE Pi3HO-
MaHITHICTb MiAXOA4IB Y BUSHA4YEHHI NPMPOAM KOHCTUTYLI.

Cepef, umx nigxonis HanbiNbL NOWMPEHMMU € MPUPOOHO-NPAaBOBa, 30KpemMa Aoro-
BipHA, COLIONOrivyHa, NOMITOMOriYHa, MO3UTUBICTCbKA AOKTPUHU. Taka piSBHOMAHITHICTb
KOHCTUTYLINHUX AOKTPUH 3yMOBIEHA KOMMIEKCHUM XapakTepPOM KOHCTUTYLLT, WO MiC-
TUTb LiHHICHI, HOPMATMBHI, MPaKCeOos1I0ri4yHi B3aEMONMOB ' A3aHi ENEMEHTU.

3a NnpupoaHO-NPaBOBOIO TEOPIEI KOHCTUTYLS — LLe pe3ynbTaT eBOMOLLT ny6niYHo-
BNaAHUX GOPM XUTTS, HAKOMUYEHHS HApPO4OM A0CBIAY YNpassiHHA Ta MOro opopm-

61



BicHuk KoHcTuTyuiviHoro Cyay YkpaiHm

Ne 3/2013

JIEHHA Y NeBHi iHcTUTyTK. 3okpema, LL.-J1. MoHTeck’e! 3BepTaB yBary Ha gemorpadiy-
Hi, eKOHOMIYHi, reorpadidyHi YMHHUKN, WO BMAMBAKOTb HA «OyX HapoAy», Ha OCHOBI
SIKOro 1 nobyaoBaHa KOHCTUTYUIS. Mopsa i3 UMM HaKOMUYEHHST HAPOAOM MPaKTUKK
yrnpaBniHHA 3YMOBJIIOE HEOOXiIOHICTb 0OMEXEHHS NMpPaBfiHHSA, BCTAHOB/IEHHSI BGanaHcy
MiX LieHTpamMu Bnagu, To6To noginy Bnagn, 3abe3nevyeHHss OCHOBHUX (MPUPOLHUX)
npae nognHu. OCHOBHI Npaea i cBOOOAM BM3HAYalOTb OpraHisaliriHi Ta npouenypHi
OCHOBW MYHKLLIOHYBaHHS NybniyHOi BNaau.

CoujonoriyHa Teopist pO3rnsaae KOHCTUTYLLIKO 9K AKepeno CoNiaapHOCTI B CYCMINIbCT-
Bi Ta POJib IHCTUTYTIB BRaan y NOJSITUYHOMY XWUTTiI CyCnifbCTBa?. 3akoH coujanbHOi
COJIAAPHOCTI TPAKTYETLCS AK YHIBEPCAJIbHUI 3aKOH PO3BUTKY CyCnifibCTBa. Ha oymky
yKpaiHCcbkoro B4yeHoro C. [HiCTpPSIHCbKOrO, Aepxasa — uUe nybniyHa koprnopadis,
opraHisoBaHa Ha rpoMaACbKMX 3acajax Ta CaMOOOMEXEeHHi 4NeHiB kopropadujid.
PisHOBMOOM couionoriyHoi Teopii € peanictMiHa Teopis, WO BU3HAE aKTUBHY POJib
cyny y GOpMyBaHHI KOHCTUTYLINHO-NPABOBOrO mMarepiasy Ha OCHOBI iHLYKTUBHOIO
MeToay*.

MoniTonoriyHa wWkona npaea Po3risagae KOHCTUTYLIO sK 3acib 3abe3neyYeHHs CTin-
KUX «MpaBusl MONITUYHOI Tpu», 9K PErynsatop noniTMYHux BigHOCUH. X.-T1. Xakke
BW3HAYaE KOHCTUTYLIO TakMM YMHOM: «Bbyab-sike nofiTM4He CycninbCTBO BOJIOLIE
CYKYMHICTIO NpasuJl, MMCaHNX Y1 HENUCAHWX, AKi NPU3HAYeHi 19 BCTAHOBEHHA YMOB
HaOyTTS | 3OiINCHEeHHS NONITNYHOI Biaaw. Taki npasuia cknagaloTb KOHCTUTYLLII0»D.

[Mo3uTmBIiCTCbKa Teopis BU3HAYAE KOHCTUTYLLIIO K CUCTEMY MPaBOBUX HOPM, LWO
MaloTb HaMBULLY OPUANYHY CUIY | PErysoioTb OCHOBW BiOHOCUH MK JIOOMHOKO i
CyCninbCTBOM, 3 OAHOr0 OOKY, i AepPXaBo — 3 APYroro, a TakoX 3acaaun opraHisadii
camoi Aep>xaBu Ta ii BIGHOCKH 3i CBITOBUM CMiBTOBAPUCTBOM. 30KpPEMA, KOHCTUTYLLIIO
PO3KPMBAIOTb K «yCTAHOBYMIA NMPABOBUI aKT, OCHOBHUI 3aKOH AepXasu, Lo npuiimMa-
€TbCS B yCK/laQHEHOMY MopsiaKy, BOJIOOIE Y Cy4aCHUX yMOBax 0cobaMBUM 06’EKTOM
peryJntoBaHHS, BMLLOIO IOPUONYHOO CUOI0 i € opUANYHOK 6a30t0 AJ1si NPaBOTBOPYOC-
Ti, MPaBO3acTOCYBaHHS i NPaBOCBIAOMOCTI»®. KpaliHiii BUSB No3nTuBiaMy — nerism —
TPaKTYE KOHCTUTYLLIO BUKIIIOYHO 4Yepes ii TeKCT, y KoMy MaloTb OyTu BigoOpaxeHi
iCTOTHi CTOPOHM KOHCTUTYLIMHO-MPaBOBOIO PEryJstoBaHHS, L0 3a6e3Mne4yoTbCs 3aK0-

' MoHTeckbe LLI.-J1. O ayxe 3aKOHOB / COCT., Nep.  KOMMeHT. A. B. MaTtewwyk. — M. : MbIC/ib,
1999. — 672 c.

2 Tiorn J1. KOHCTUTYLMOHHOE NpaBo : o6Lias Teopus rocyaapctea. — PErnpuHT. BOCTIPOM3B.
n3n. 1908 . — M.: CIAPK, 2006. — 1000 c.; AHictpsHcbkuii C. C. Teopis KOHCTUTYLUIT //
AHTONOrIA YKPAIHCLKOI I0pUAMYHOI AyMKK : B 6 T. / pegkon. : 0. C. LLemwwyyeHko (ronoea) Ta
iH. — T. 4 : KoHCcTUTyUjliHe (oepXaBHe) npaBo / Bign. pea. B. ®. Moropinko. — K. : Bug. Oim
«lOpunamnyHa kHura», 2003. — C. 549-556.

8 OnictpaHcbkuin C. C. Teopist KOHCTUTYLT // AHTONOrISA YKPAiHCLKOT OPUOMYHOT OYMKU : B 6 T. /
peokon. : lO. C. LemwyyeHko (ronoea) Tta iH. — K. : KOpuanyHa kHura, 2003. — T. 4 :
KoHcTuTtyuinHe (aepxasHe) npaBo / Bian. pea. B. . Moropinko. — C. 549-556.

4 Tponep M. MNpobnemMa TONKOBaHNS 1 TEOPUS BEPXOBEHCTBA KOHCTUTYLMK // CpaBHUTESIbHOE
KOHCTUTYLIMOHHOE 0603peHne. — 2005. — Ne 4. — C. 171-181; Tporep M. Peanuctuyeckas
Teopus TonikoBaHus // CpaBHUTENbHOE KOHCTUTYLMOHHOE 0603peHne. — 2006. — Ne 1. —
C. 136-143.

5 XKakke X.-I1. KOHCTUTYLIMOHHOE NPaBO U NOJUTUYECKME MHCTUTYTLI. — M., 2002. — C. 17.

6 XaGpuesa T. 5., Yvpkur B. E. Teoprsi COBPEMEHHOM KOHCTUTYLmK. — M. : HOPMA, 2005. —
C. 39.
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Hamu i NiA3aKOHHUMKW akTaMu BIgMOBIAHO OO0 iepapxii NPaBOBUX HOPM i BUPaxaroTb
MONITUYHY BOMIO BiNbLUOCTI. 3a UMM NiAXOA0M TIyMa4YeHHS KOHCTUTYLT 30iNCHIOETLCS
BiAMNOBIAHO A0 BOJIi KOHCTUTYUIEOABLSA.

MoHATTS KOHCTUTYLIT € 6araToOBUMIpPHMM, OfHaK OCHOBHA AMCKYCis nonsrae vy ii
HOPMaTUBHOMY Ta CYTHICHOMY 3MicTi. TOMy KOHCTUTYLt0 Tpeba po3rnsgaTu sk NeBHNIA
rMpaBOBUIA aKT, AKWIA € 3arasibHOOO0B’A3KOBMM i 3a0e3MNe4yeTbCs NPaBOBNM 3aXUCTOM.
CyTHICHWUI 3MICT KOHCTUTYLT — L& NeBHWI TUMN NPaBOMNOPSAKY, WO 3abe3neyye npaBo-
Be opopmieHHs nybniyHOi Bhaam Ta cBoOOAY BiflbHOro PO3BUTKY iHAMBIAA Y AeMoKpa-
TUYHOMY CYCNISIbCTBI.

2. CnHTeTMYHa Teopis KOHCTUTYLII: CTPYKTYpa KOHCTUTYLIT i pOJib CYy,0BOrro
KOHCTUTYLIMHOIO KOHTPOJI0. YHOPMYBAHHS CYCMiJIbHMX BiLHOCWUH 3a/1€XUTh B NeB-
HUX 0OCTaBWH i came BOHM NokafeHi B OCHOBY NEBHOM0 nopsiaky. Mopsa, iz umm BUHM-
Ka€e NUTaHHA NPo CTyniHb dopmanidauii BignoBigHNX HOPMATUBHUX BUMOT. TOMY JOCUTb
CKNagHO roBOPUTU NPO NMPUpoay KOHCTUTYLIT, HE NpoaHanidyBaBLUN LLEN B3aEMHUN
3B’A30K M)XK HOPMATUBHOIO NPUPOLOK0 KOHCTUTYLIT Ta KOHCTUTYLLINHUM NOPSAOKOM.

CycninbHUIN KOHCEHCYC € OXXepPenoM NeriTMMHOCTI Binaan Ta nobynoBu CUCTEMU
ynpassiHHg nNyoniYHMMK cnpaBaMmn (B OCHOBI SIKMX JIEXUTb CYCMiNIbHUI iHTepec) Ha
3acajax JoBipu Ta NOSILHOCTI Y BiAHOCMHAX rPOMasH i3 gepxasoto'. 3a 4onoMoroio
BifIlbHMX AEMOKPATUYHMX BUOOPIB NPOLLEC NeriTuMaLii Bnaam 3abe3neyvyeTbCsl LUISIXOM
poTauii NONITUYHUX eNiT, WO Ja€ 3MOry Hapo40Bi BrimBaTy Ha GOPMYBAHHSA iIHCTUTYTIB
Bnagu Ta 3abe3nevymMTn Nia3BiTHICTb i MiAKOHTPOJBbHICTL OCIO, HadineHux npencras-
HULBKMM MaHaaToM Hapody. PopMyBaHHS iIHCTUTYTIB BNagy 3a AOMNOMOro0 BiflbHUX
BMOOPIB [03BOJIIE BBECTU MONITUYHUIA NPOLIEC Y KOHCTUTYLiMHE PYCno, O4HaK MOro
OieBICTb 3aneXxuTb Bifg, NEBHOI MoAeni BUOOPYOi cUcTteMn, sika PpodUTb MOXITUBUM
3abe3neyeHHs1 peanbHOro NpeacTaBHMLTBA HApoAy Ta MexaHi3MiB BiAnoBiAaNbHOCTI
nepes HapoaoMm ocib, HaZineHnx NpeacTaBHULLKUM MaHOATOM.

3acHyBaHHS KOHCTUTYLINHOro nopsiaky 6asyeTbcs Ha inei 3abeanedyeHHs Npas i
cBobon noanHM Ta oOMeXeHHi BnaaHoi ceaBosi. Lle € knacuyHolo dopmynoio nibe-
pPasibHOr0 KOHCTUTYLIOHaNI3MY?, L0 BUMINBAE 3 NPUPOAN YHIBEPCASIbHUX KOHCTUTY-
LiNHWX LiHHOCTEN. 3rigHo 3 nibepanbHO-AeMOKPaATUYHMM TPaKTYBaHHAM KOHCTUTYLiS
TakoX MoksinmkaHa 3abe3neymT NpaBo JOAMHN HA BiflbHUA PO3BUTOK Ta edekTUBHE
OEMOKpaTUYHE NPaBiHHS.

3rigHo 3 Teopieto irop® mxepena NeritMMHOCTI KOHCTUTYLLIHUX HOPM | Npoueayp,
MPOBEAEHHS KOHCTUTYLINHUX pedOopM Yu 3OINCHEHHA KOHCTUTYLIMHOI MOOepHi3aLii

T 3rigHO 3 KOHLIENLie KOHCOoiAoBaHOI AeMoKparTii AeMoKpaTUYHi npouenypu neritmmadii
Baam 3a6e3nedytoTb AOCAMHEHHS LUMPOKOr0 KOHCEHCYCY LWoA0 MaibyTHIX HanpsiMiB nofiTmny-
HOrO KypCy OpraHiB nyoniyHoi Bnagu, SIKMA MOBWHEH BiOMOBIAATU MPUHLMMNY BEPXOBEHCTBA
npaea (KoHconigoeaHa gemokpaTis : nepcnekTnsm ansa Ykpainm / O. YebaHeHko, B. LLipamoBuy,
. KopwuxeHko, H. KonogsixHa. — K. : ®oHg KoHpaga AgeHayepa, 2007 (Cepia «IMNonitnyHa
OCBiTa»)).

2 [lavio A. CaMoOorpaHuyeHmne BnacTu (KpaTkuii Kypc KOHCTUTYLIMOHANM3mMa) / nep. ¢ aHml. —
M., 2001.

3 Teopida irop FPYHTYETLCS Ha MiKOMCUMIMIIHAPHOMY MiOXOAi i BUHUKIA Ha CTUKY isukn Ta
matemaTtukum (Ix. Hew, Ox. ¢doH HorimaH, O. MopreHwTepH). 3rigHo 3 ii nocTtynataMmu icHye
neeHa MaTpuusa BUO6OPY ONTUMANbHUX PilleHb Y KOHKPETHI cuTyauii, ski He 3aBXAu MOXYTb
MPUHOCUTW HaBINbLL OYikyBaHWIM edEKT, OCKiNbKM LibOMY MOXE NMepeLLKoakaTn H1M3ka pakTopis
(0bMexeHiCTb pecypciB, KOHKYPEHLLS Ha PUHKY, AMHAMIKA LiiH, CMiBBIAHOLEHHS NeBHMX LiHHOC-
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abo MpaBOBOro 3axMCTy KOHCTUTYLIT HE 3aBXAW Oal0Tb MaKCUMasibHO KOPWUCHWIA
pes3ynbTaT!, OCKiNbKN KOHCTPYIOBAHHSA MOJSIOXEHb KOHCTUTYLL € HAC/IIKOM KOHCEHCY-
CY, KOMIMPOMICY, a Taki KOHCTPYKLLT He 3aBXau € ineasbHMMK. ToMy CKagHO roBOpUTH,
LLLO KOHCTUTYLIA 3akafae skUMCcb cycnifibHUM igean. BogHo4vac ui pedi He cnig nnyTa-
TW i3 NPOrpamMHO-NepPCneKTUBHO OYHKLIE KOHCTUTYLI.

Ha npuknagi aHanisy epekTnMBHOCTI pedopMn perioHanbHUX Bnag B Itanii amepun-
KaHCbkui couionor P. NaTHam JoxoamTb BUCHOBKY, WO iX ePEKTUBHICTb Hacamnepen,
3a/1eXUTb Bif, CACTEMM ICHYIOYMX MPaBuIl, CTaHy CYCMiJIbHO-NOMITUYHMX IHCTUTYTIB Ta
opraHis ny6niyHoi Bnagw?. Teopia npoueaypHOi cripaBeanveocTi Jx. Ponsa Takox
LESKOI0 MipOI0 BPaxOBYE OKPEMiI KOMMOHEHTM TEOPIi irop, OCKiNbKM BiH BUBOAUTb CBOI
NoCTyNaTy BMLLLOIo CTyneHs abcTpakLii, 3a akMmMu npaeuna i npouenypy MoXyTb CTaTu
pes3ynbTaToM 3rofM B YMOBAXx BiACYTHOCTI A0CTaTHbOI iHpopmauii, ToGTo B ymoBax
NpaBoOBOI HEBU3HAYEHOCTI. TakKMM YMHOM, BUMOTM HANEeXHOI Npoueaypuv y NoEaHaHHI 3
IHCTPYMEHTapieM Teopii irop AaTb 3MOry 3p03yMIiTH JIOTIKY KOHCTUTYLINHUX pedopm
i peanisauiji ycTaHOBYOI Baam Hapoay.

3rigHo 3 topucnpyaeHuieto KoHctutyuinHoro Cyay YkpaiHm Bnaga Hapoay BU3Ha-
ETbCS «MEPBUHHOID, EAMHOIO | HEBIQYY)XYBAHOI Ta 34iINCHIOETLCS HAPOAOM LUISAXOM
BiSlbHOIrO BOJIEBUSIB/IEHHS Yepes BMOopu, pedepeHayM, iHLi popmun 6e3nocepeHboi
oemokpartii 'y nopsaky, BuaHad4eHoMy KoHCTuUTyuielo Ta 3akoHamm YKpaiHu, 4epes
OopraHu Aep>aBHOi Bnaay Ta OpraHm MiCLLEBOr0 caMoBpPSAAYyBaHHS, cOpPMOBaHi Bigno-
BiOAHO A0 KOHCTUTYUIT Ta 3aKoHiB YKpaiHn. Pe3ynbrat HapOgHOro BOJIEBUSIBIIEHHS Y
BU3Ha4YeHnx KoHCTUTYLiEO Ta 3akoHaMK YkpaiHm ¢popmax 6e3nocepenHboi aeMokpa-
Tii € 060B’A3KOBUMM>». YCTAHOBYA Bflaa Hapoay peaniayeTbcs «6e3nocepenHbo Ls-
XOM BCEYKpPaiHCbKOro pedepeHaymMy BU3HayaTy KOHCTUTYLINHWI nag B YKpaiHi, k1

Teln, HeBU3HAYEHICTb NpaBu i Npoueayp, HeAOCTATHICTb iIHpOpMaLii Towo). ToMy NPUAHATTA
ONTUMabHOIO PilLEeHHS 3yMOBJIEHe ypaxyBaHHsAM OanaHcy pecypciB Ta 3acobiB, afekBaTHOro
[0 KOHKPETHOT iICTOPUYHOI 06CTaHOBKM i HEOOXIAHOIO SIS AOCSATHEHHS NEBHOT NOKIaaeHoi MeTu.
Mo cyTi Teopis irop, 3 norns4y Couionorii Npasa, Aa€ BiANOBiAb HA MUTAHHSA WOAO0 3aPOAXKEHHS
NMeBHOro TUMy NPaBOBUX HOPM Ta IHCTUTYTIB, ki 3a6e3MNevyioThb iX YAHHICTb.

' EmnipuryHo ue BuaBuiocs y lopucnpyaeHuii KoHctuTyuiinoro Cyay YkpaiHu, skuii nocnigos-
HICTIO CBOIX NpaBoBuX No3uuin (piweHHs Ne 13-pn/2008 Big, 26 yepsH:a 2008 poky i Ne 20-pn/2010
Bia, 30 BepecHs 2010 poky) o6rpyHTYBaB ioeto HACTYNMHOrO KOHCTUTYLIMHOMO KOHTPOJIIO 32 KOH-
CTUTYLHMMM 3aKOHaMW, LLIO Y KiIHLLEBOMY pe3ynbTaTi MPU3BEN0 A0 BU3HAHHA 3akoHy Ne 2222-1V
Big, 08 rpyaHs 2004 poky (uer 3akoH AisB BXe NPOoTAroM TPMBaJIOro Yacy i AesiKUM Moro nono-
XEHHIM Hapgasanacs iHTepnpeTtauis KoHctutyuinHoro Cyny YkpaiHu) HEKOHCTUTYLINHUM Y
3B’A3KY i3 MOPYLUEHHAM npouenypun Noro NpuinHATTg. Le nano niactasm onsg 3BMHYBaYeHHS
KoHcTtuTyuiiHoro Cyany YkpaiHv y HaMipHOMY aKTMBI3Mi | HEAOCTATHOCTI 3aC06iB KOHCTUTYLLIN-
HOI toCTUUIT WOAO peani3auii ycTaHOBYOI Bnaan, agxe KOHCTUTYLIVHI Cyan He MOXYTb nmcaTtim
KOHCTUTYLUIi. BogHouvac KoHcTuTyuinHnin Cya YkpaiHv iMnneMeHTOBaHUM y MexaHi3aM yCTaHOBYOI
Bnaamn, OCKifibkM JA€ BUCHOBOK LLOAO BiAMNOBIAHOCTI KOHCTUTYLINHMX 32aKOHOMPOEKTIB BUMOram
ctarteir 157 i 158 KoHctuTyuii YkpaiHn, 3a6e3nedyoun y Takuii crnocidé NeriTmMHiCTb BHECEHHS
3MiH 0o KOHCTUTYLT YKpaiHW | 3aXUCT KOHCTUTYLIMHNX LiiHHOCTEN.

2 Cnuvpatounck Ha Garatuini emnipudHuin matepian, P. MatHam pasom i3 rpynoto itanincbkmx
[ocnigHukiB pobuTb BUCHOBOK: «[1paBuna Ta ycTaneHi npouenypu, Lo iX yTBePAXKYOTb iHCTUTY-
LT, NO3HA4al0TbCs Ha NOMITUYHUX pe3ysbTaTax Yepeld GOopPMyBaHHSA NONITUYHOI MOBELHKN. (...)
IHCTUTYUji BNAMBalOTb HA pe3ynsbTaTi TOMY, WO BOHUM (DOPMYKOTb OCOBUCTOCTI rpaBLjiB, iXHi
NOBHOBAXEHHSA Ta cTpaTterito» (TBOPEeHHs AemokparTii : Tpaguuii rpomMaacbkoi akTMBHOCTI B
cyyacHin Itanii / P. . MatHam, P. JleoHapai, P. M. HawneTTi ; nep. 3 aHrn. B. lOweHko. — K. :
Bup-Bo Conowmii Maenuyko «OcHoBu», 2001. — C. 20).
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3aKkpinaeTbcs KOHCTUTYUIED YKpaiHM, a TakoX 3MiHIOBaTU KOHCTUTYLIMHWIA Naj, BHE-
ceHHAM 3MiH 0o OcHOBHOro 3akoHy YkpaiHu B Nopsiaky, BCTAHOBIEHOMY MOro po3ai-
nom Xlll». Mpu ubomy KoHcTuTyuiiHnin Cya, YkpaiHn 3a3HaquB, Wwo YHHA KOHCTUTYLUIg
YKpaiHu vile BU3Ha4ae nuTaHHa BHECEHHS 3MiH A0 Hei'.

Y 2008 poui KoHcTuTyuinHuii Cyn, Ykpaiim Bu3HaB, Wwo KOHCTUTYLIS Moxe OyTu
yxBasieHa Ha BCeykpaiHCbKoMy pedepeHayMi 3a HapoOHOIO iHiLiaTMBO?. Byno Takox
3a3HayeHo, L0 Ha Yac po3rsay cnpasu LS npoueaypa He BperynboBaHa 3akOHOM.
3BiACK MOXHaA AOiNTU BUCHOBKY, WO MOXJ/MBICTb NPUNHATTS HOBOI KOHCTUTYLIT Ha
pedepeHaymi 3a HapOAHOIO iHiLjaTMBOW (3a nNpouenypoto, nependayveHo crat-
Telo 72) noTpebye 3aKOHOOABYOro BPErystOBaHHSA, OCKIiNIbKN MOro BiACYTHICTb NMopy-
ye 3acaau npaBoBOi BU3HaveHocTi. Cnig 3a3HaunTu, wo PiweHHsa Big 16 KBiTHSA
2008 poky Ne 6-pn/2008 npunmanocsa KoHctutyuinHum Cyaoom YkpaiHv HeBOOB3i
nicnsa cknmkaHHs MNMpesmaeHToM HauioHanbHOI KOHCTUTYLIMHOT pagy, NPU3HAYEeHHAM
AKOi OyNI0 MPUIAHATTA HOBOI pepakuii KoHCcTuTyuii YkpaiHm, wopo skoi Bigbysanmncsa
OypxnuBi cycninbHi ebatn K Woao 3MicTy, Tak i cnocoby ii npuiiHaTTs. Mo cyTi KoHe-
TUTYUiiHMIA Cyp, YKpaiHM BU3HAUYMB CBOIO NMPaBOBY MO3ML0 Y TakMii Cnocio, Wwo HoBa
KoHcTuTyuis YkpaiHn moxe 6yTu npuiiHata 6e3nocepenHbO HapoaoM, sikuwio 6yae
nonepeaHbL0 3’1COBAHO MOro BOJIO LUNSIXOM NPOBEAEHHS BiAMNOBIAHOMO KOHCYbTATUB-
HOro pedepeHaymMy 3 HAaCTYNHMM MPOBELEHHAM BCEYKPAIHCLKOro pedepeHaymy 3a
HapOOHOIO iHiuiaTnBOI. HeobXxigHOK YMOBOIO LIbOro € Te, WO Npoueaypy BceykpaiH-
CbKOro pedepeHaymMy 3a HAPOAHOIO iHILIaTUBOIO, SIKa Yy 3arafibHUX pyucax Bperysbosa-
Ha y cTtaTTi 72 KoHcTuTyuji YkpaiHui, noTpiOBHO HaNeXHUM YMHOM KOHKpeTudyBaTu y
BiAMOBIAHOMY 3aKOHi.

JIeritTuMHICTb BNagy 3yMOBJIEHA POJJIIO NAap/JaMEHTY SIK 3aKOHOAABYOro Oprany i3
3abe3neyeHHs BiAKpPMTOI i NPO30poi Npouenypu iHBECTUTYPU (POPMYBaHHA Ta HabyT-
TS NOBHOBaXXEHb) YPSAY Ha 3acaax HapoAHOro NpeacTaBHULTBA. Y MOLEPHUX YMOBaXxX
napsiaMeHTn HabyBaloTb 3HAYEHHS MONITUYHOro GOPYMY Halii, OCKINIbKM, OKPiM Tpaam-
LiiHOT 3aKOHO4ABYOT MYHKLLT, 3HAYHO MOCUITIOETLCH POJIb KOHTPOJBHOI iX AifNIbHOCTIS.
dopmyna napnameHTy sk NoJITMYHOro GopPyMy Hallii 4OCAraeTbCs LLAXOM OOCATHEH-
HS KOMMPOMicy MidX dpaKkLisMn (ski, He Byay4m opraHamMm NapsaMeHTy, € OCHOBOIO AN1S
CTPYKTYpuU3aLii Moro OisfbHOCTI) 3 METO peanisauii KOHCTUTYLINHUX Linen Ha piBHI
3aKOHIB Ta Y 3A4IMCHEHHI NapnaMeHTCbKOro KOHTPOJIIO 3a iX peani3auielo y OianbHOCTI
ypaay.

CouianbHe OyTTS KOHCTUTYLji 3yMOBJIEHO 3aCHYBaHHAM MNpaBonopsaky 3 METOH
3ab6e3MeyeHHst BiIbHOrO PO3BUTKY iHAMBIAA Y CYCMINIbCTBI 3 MOr0 rOPU3OHTANILHUMM i
BePTUKaNbHUMU 3B’A3KaMU. [pn3HaYeHHIM KOHCTUTYLT Y TakOMY CoLiiasibHOMY Nopsig-

' PiweHHa KoHcTuTyuiiHoro Cyay Ykpainm Big 05 xoBTHa 2005 poky Ne 6-pn/2005. Y ubomy
PilleHHi Tak i He BM3HAYeHO NpPUPOaM Ta 3MICTy YCTaHOBYOI BNagu, nuwe 3pobneHo 3acTepe-
XEHHS Npo ii peanisauito BepxoBHoo Pagoio YkpaiHm wngaxom npunHaTTs KOHCTUTyLi 28 yepBHS
1996 poky, TO6TO cyBepeHHa Bons Hapoay Oyna CBOEPIOHO «OnocepeakoBaHa» BianoBiaAHMM
pilLEHHAM napnamMeHTy. Y 3B’A3KY i3 HUHILWHIM GYHKUiIOHYBaHHAM KOHCTUTYUiNHOT Acambnei sk
[OMOMiXHOro opraHy Brnagw npu MNMpeanaeHToBi YkpaiHu, ska Mae po3pobuTn KOHCTUTYLLINHMIA
3aKOHOMPOEKT (3aKOHOMPOEKTN), Lie NUTaHHS HabyBae rocTPOTU, OCKiNbkM y pasi peBidii KoHcTu-
Tyuii cnig BHOCUTK cno4YaTtky 3miHu 0o poaginy Xlll.

2 PiweHHs KoHcTuTyuinHoro Cyay Ykpainu i, 16 keitHa 2008 poky Ne 6-pn/2008.

8 Cosrups O. B. MpaBoBuii CTaTyC NapiamMeHTCbKoi 0nosuuii : HaBy. noci6. — K. : LleHTp HaB-
YanbHoi nitepatypu, 2006. — 264 c.
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Ky € neritMmaLiis couiasibHOro yCTpolo, B IKOMY rapaHTYETbCS Y3rOOKEHHS PiIBHOMAHIT-
HUX BOJIb IHOMBIAIB, COUaNbHUX FPYM, IHCTUTYLIN Ta iHWIKX aKkTOPIB BMAMBY Ha NPOLEC
3aincHeHHa Bnaau. lNpouec ynpaeniHHA Yy CKAaAHUX COUiaNibHUX CUCTEMAx TiCHO
MOB’A3aHUI i3 CUCTEMOIO COLiaNIbHUX LLIHHOCTEN, OO0 AKUX Y CYCMiSIbCTBI € KOHCEHCYC.

3a uMM nigxooOM HOPMATMBHOK OCHOBOIO MPABOMOPSIAKY € KOHCTUTYLIS, Lo
3aCHOBYE NEBHUM TN MONITUYHOT OpraHisauii CycninbCTBa Ta iHTerpadii Moro iHCTUTy-
TiB 3 METOI0 AOCArHEeHHs cycninbHOro 6nara. BignoBigHO A0 3aranbHUX coujanbHUX
YCTAHOBOK Ta LIHHOCTEN, WOA0 SKMX Yy CYCMNiNbCTBI MaHye 3aranbHa 3roga i ix 3ain-
CHEHHSI € MPUPOOHMUM, GOPMYETLCH KOHCTUTYLiAHE MPaBO KOHKPETHOI KpaiHu'.
HopmatnBHEe HANOBHEHHSI KOHCTUTYLLT 3aneXunTb Bif, MOWKMPEHOI NpaBoOBOi Tpaauuii,
3a6e3MneyyeTbCs Yepes3 pexum AeMOokKparTii, napiamMeHTapmaMm Ta KOHCTUTYLINHY
IOPUCNPYAEHLLIIO (CYO0BUIA KOHCTUTYLLIMHUA KOHTPOJb). 3BiACKM MOXHa BUBECTU
abCTpakTHEe BU3HAYEHHS KOHCTUTYLi, L0 MA€ CUHTETUYHUI XapakTep.

BignosigHO 00 UBOro KOHCTUTYLLS € aKTOM YCTaHOBYOI Bnaay Hapoay, Wo BTiso-
E€TbCS Yepes CMCTEMY NPaBOBMX 3aC0BiB (YCTAHOBYUMIA XxapakTep, HanBuLa lopuanyHa
cuna, BEPXOBEHCTRBO i NpsiMa Aisi OCHOBHOIro 3akoHy) 3abe3rnevyeHHs NpaB NoauHu 1
OCHOBOMONOXHNX cBOOO, Ta NeritmMaliji nybnivyHoi Bnaam Ha OCHOBI 3arafibHOro 6nara
(Ny6niYHMX IHTEPECIB), MPYHTYETLCS HA YCTANEHUX LiHHOCTSX, IHCTUTYTax, NpoLenypax
i HOpMax KOHKPETHO-ICTOPUYHOI 0 TUMY CYCniNbCTBA.

KOHCTUTYLiA BUKOHYE (PYHKLIIO Aeritmmaudii cycninibHOro nopsaaky. Tomy y gopmi
KOHCTUTYLINHUX NPUHLUMNIB BU3HAYAETLCA AEMOKPATUYHUIA OOCTYN OO nocan yepes
noemMokpaTuyHi BMGopu Ta 3acagHuyi NpUHUMAW noainy Bnagu (napnameHTapusam Ta
CYOOBUI KOHCTUTYLIMHUIA KOHTPOJIb), a TAKOX LLASAXOM OOMEXEeHHs Bnaau, Lo 34ii-
CHIOIOTbCH NEepeBaXHO Yepes NpaBoBi rapaHTii npas i ceo6oa, noanHu?, 3 iIHCTUTYLR-
HOro nornsay, KOHCTUTYLiS BTINIOETbCA Yy 3abesnedyeHHi koHconigauii memMokpartii,
npencTaBHMLTBA HAPOAY LWISAXOM NPOBEAEHHS BifIbHUX | NepioanyHUX BUOOPIB, pexu-
Mi napnameHTapuamy Ta CygOBOMY KOHCTUTYLIMHOMY KOHTPOJII.

Y HOpMaTMBHOMY PO3YMiHHI KOHCTUTYLIA MICTUTb IK HOPMMW, LLIO MICTSATb KOHKPETHI
NPUNMUCK, Tak i HOPMU, L0 BU3HAYAIOTb 3arasfibHi NPaBOBi 3acaan BTPyYaHHS MyonivyHoi
BNagn y npuBaTHE XUTTS iHAMBIAA. TakMM YAHOM, KOHCTUTYLiS1 Y HOPMATUBHOMY CEHCI
NOLLMPIOETLCS | Ha cdepy NydnivHOro i npueaTHOro npaea. Y popmMasibHO-I0pUANYHO-
MY 3HA4Y€HHI KOHCTUTYLLiS € OCHOBHNM 3aKOHOM, LLIO MA€E YCTAHOBYMI XapakTep, BOMO-
[ie BEpXOBEHCTBOM, 3a0e3MevyeTbCs crnevjasibHMM NpPaBOBUM 3aXUCTOM.

3a CBOiM 3MiICTOM KOHCTUTYLLISI BUpaxae: a) CyCnifibHN KOHCEHCYC LLOAO coLlianb-
HUX LIHHOCTEeN, Wo 3abe3rneyvyioTbCs NpaBoBUMM 3axXMCTOM; ©) cnocobu 3aiNCHEeHHS
OEeMOKpPaTUYHMX NPOLLeayp Ta KOHTPOJIIO Hapoay Hag nybniyHoo BNaaoto; B) nerituma-

T dopmMyBaHHg i gianbHicTe KOHCTUTYUinHOI Acambnei sk [0onoMixHoOro oprady npu lMNpe-
3MAOEHTOBI YKpaiHW, CTBOpPEHOi 3rigHO 3 ykazamu [lpe3mpeHTta YkpaiHn NeNe 224/2011 i
328/2012, mae Ha meTi 3a6e3neunTn skicHi 3MiHM 0o KoHcTuTyuii Ykpaiin. BogHovac 3rigHo 3
nyHkTom 18 BucHoBky BeHeuiaHcbkoi komicii CDL-AD(2011)002 opraHum Ha 3pa3ok KoOHCTUTy-
LirnHOT Acambriei He MOXYTb MaTu KOHCYLTAaTUBHOIO XapaKTepy, OCKINIbKA Lie CynepeynTb OCHO-
BOMNONOXHUM 3acajamM AeMOKPaTMYHOI neriTMMHOCTI. BeHeuiaHcbka Komicia Takox Haronocuna
Ha TOMY, WO MPOLEC KOHCTUTYLINHOT pedopmMn Ma€e 34iNCHIOBATMCS 32 BCTaHOBNEHOW Po3gi-
nom Xl KoHcTtuTyuii YkpaiHn npoueaypoto Ta Bignosigatv BUMOraM KOHCTUTYLLIMHOMO KOHTUHY-
iTeTy, cTabinbHOCTI i Nnepen6ayyBaHOCTI.

2 Uwnnneniyc P. ®inocodia npasa. — K. : Tanaem, 2000. — C. 204-205.
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uito nyéniyHoi Bnagm; r) Mexi BTpydYaHHs nyOniyHoOi Bnaau y npuBaTtHy aBTOHOMIIO
ocobu; O) NpaBoOBUIA MeExaHi3M MiXXHAPOAHOro CniBpobiTHULTBA AepxaBu. OTxe,
KOHCTUTYLS 32 3MICTOM € MEBHMM TUMOM COLjiaSIbHOro Nopsaky, 3aCHOBAHOrO Ha
BWU3HAYEHHI NErTUMHUX MeX NpaBfiHHA 3 MeTOlo 3abe3rnevyeHHs cycninbHoro Gnara
(6anaHcy NyonivyHUX i NpUBaTHUX IHTEPECIB).

3. 3abe3neyYyeHHs BEpPXOBEHCTBA KOHCTUTYLIl Y KOHTEKCTI BEpPXOBEHCTBa
npaea. BignosigHo 00 yacTuHm nepuwoi ctatTi 8 KoHcTuTyuii YKpaiHM BU3HAETLCS i
rapaHTyeTbCH NPUHLMMN BEPXOBEHCTBA NpaBa, KU B LOKTPUHI TPAKTYETBCS K NOEL-
HaHHA NeBHMX GOPMasbHUX i MaTtepiasbHUX BUMOI 00 NPaBOBUX aKTIB i Ai OpraHis
ny6niyHoi Bnagu. BignosigHo 0o HasiBHOro opinio juris (3arafbHONPUAHATOI lopuamny-
HOi Aaymku), BupaxeHoi y Jonosigi BeHeuiaHcbkoi Kowmicii Big 24-25 6GepesHs
2010 poky', NMpuHLMN BEpPXOBEHCTBA Mpasa MOEAHYyE Taki dhopmMalbHi i 3MICTOBHI
XapakTepPUCTUKU: 3aKOHHICTb, NMPaBOBY BU3HAYEHICTb, HENMPUMNYyCTUMICTb CBaBifis,
3abesneyeHHs npas i cBoOOA4 NoAMHN, OOCTYN A0 NpaBocynas (justice) nepen He3a-
JIEXXHUM | GE3CTOPOHHIM CYA0M, PIBHICTb i HEAOMYLLEHHS AMCKPUMIHALL.

3MICTOBHMM BUpPaXeHHSIM BEPXOBEHCTBA NpaBa € 3abe3nevyeHHs rnpaB JII0AMHU i
OCHOBOMOMOXHMX CBOOOM, WO € NPUYMHOO CYA0BOr0 akTUBI3MY, 30KpEMA KOHCTUTY-
uinHnx cynis. Ha nymky B. Tamanarn, dopmanbHi KOHUEnNUii 30CepesXyTbCa Ha
HanexHux gxepenax i GopmMi 3akKOHHOCTI, a mMaTepianbHi BKJOYalOTb, OKPIM LbOro,
BVMMOIM 00 AKOCTi 3aKOHY. HK NpaBufio, 3MIiCTOBHI TeOpPii BEPXOBEHCTBA I'PYHTYIOTLCS
Ha ioei HeBiaYyXXyBaHOCTI Ta HEeBig'€MHOCTI npaB i cBOOOA NIOANHWU, KOHCTUTYLLINHE
3aKkpinieHHs K1MX 0O3Ha4Yae iX BU3HAHHA AepXaBolo, OCKiIbK/M BOHW 3aCHOBaHi Ha piB-
HOCTI KOXHOI NtoanHu. 3 iHworo 6oky, b. TamaHara nigkpecntoe Hebeaneky HaaMipHOI
aKTUBI3aL|i CyaiB LWASXOM NepeBipkM 3aKOHIB Ha NpeamMeT 3abes3neyeHHs npas an-
HW, OCKifIbKM 33 TakMx YMOB MOXe BigOyTuCs BTpydYaHHs y cdepy 3akoHOOaBCTBa>.
306anaHcyBaHHSI BEPXOBEHCTBA (CYBEPEHITETY) NapnamMeHTy Ta Cy[0BOro KOHCTUTY-
LLIMHOrO KOHTPOJIIO € LIEHTPasIbHOK NPOBIEMOID Cy4aCHOro PO3YMiHHSA KOHCTUTYLIT Y
DOKTPUHI KpaiH KOHTMHEHTaNbHOI EBpONU.

Y opucnpygeHuii KoHctutyuiiHoro Cyay YkpaiHn npuHUMN BEPXOBEHCTBA Npasa
BMPAaXae CYTHICTb CyA0BOro KOHCTUTYLLIMHOIO KOHTPOJIO, OCKiSIbKM 3aknagae 3Mic-
TOBHI | GOpMasibHi KpUTEpPIT NepeBipkn KOHCTUTYLIMHOCTI NPaBOBMX akTiB BiAMNOBIOHO
00 NyHKTY 1 yacTuHy nepioi ctaTti 150 KoHctuTyuii Ykpainnd. Y ceoemy PilleHHi y
crnpaBi Npo Npu3HavyeHHs cyaoM OBinbll M’skoro nokapaHHs KoHcTuTyuiiHnin Cya
YKpaiHn BU3Ha4mB, O BEPXOBEHCTBO MNpaBa BMMAarae Big, 4ep>XaBy NOro BTINEHHSA Y
NpaBoOTBOPYY Ta NPaBO3aCTOCOBHY AidANbHICTb, 30KpeEMa Y 3aKOHMU, SiKi 3a CBOIM 3MicC-
TOM MatoTb OYTU NPOHUKHYTI Nepenycim igesimm couianbHoi cnpaBenMBoOCTi, CBOOO-
ON, PIBHOCTI TOLLO%.

' Report of the Rule of Law : European Commission for Democracy through Law (Venice
Commission) CDL-AD(2011)003rev. — Strasbourg. — 4 April 2011.

2 TamaHara b. BepxoBeHcTBO npasa: Ictopis. Monituka. Teopia / nep. 3 aHm. A. lueHka. — K. :
Knes.-MorungH. akaa,., 2007. — C. 107, 126-127.

8 B YkpaiHi 3anpoBagXeHo 06MexXeHU KOHCTUTYLIHUN KOHTPOJIb, 06’EKTOM SKOrO € NpaBoBi
akTn BepxoBHoi Paan Ykpainu, Mpe3unaenta Ykpaidu, KabiHeTy MiHicTpie YkpaiHu, BepxoBHOI
Panun ABToHOMHOI Pecny6nikn Kpum.

4 PiweHHsa KoHcTuTyujnHoro Cyay Ykpainn Big 2 nuctonaga 2004 poky Ne 15/pn-2004.
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3a dopmManbHUM KPUTEPIEM MPUHLLMN BEPXOBEHCTBA NpaBa BU3HAYaE BEPXOBEHCT-
BO KOHCTUTYLT Y HaUIOHaJIbHIM NPAaBOBIN CUCTEMI, MOJIOXEHHS SKOT MalOTb HaANBULLLY
IOPUONYHY CUY | € BULLMM iIMNEpPaTMBOM, HaKa[auun BianoBsigHi 000B’a3kM Ha opra-
HM 3aKOHOAABY01, BUKOHABYOI | CyA0BOiI BNagn. byay4m aktom yctaHOBYOI Bnaanm Hapo-
[y, KOHCTUTYLA OO0 Tak 3BaHMX YCTAHOBJIEHUX Bfiag! BU3HaYae po3nomin noBHoBa-
XeHb MK HMMW Ha 3acagax NpaBoBOi BU3HAYeHOCTI2, 30anaHcoBaHOCTI® i cnienigno-
PALKYBaHHA,

KoHcTuTyuia YKpaiHn 3aCHOBYE iepapxito NpaBOBMX aKTiB, L0 BMMBAE HA CEMIOTU-
BinnosigHO [0 i€l iepapxii KOHCTUTYLSA Ma€e TPAKTYBaTUCH K BIAKPUTUIA TEKCT Y KOH-
KPETHO-ICTOPMYHOMY KOHTEKCTI®. 3rifiHO i3 CUHTETUYHUM TPAKTYBaAHHAM KOHCTUTYLLS

i HaknaoalTh 000B’A3KM Ha opraHu nybnivHoi Bnaau®. LlinicHe TnyMadyeHHs UuxX KOH-

T KoHctutyuinHuin Cya YkpaiHv B 04HOMY 3 MepLumx CBOiX pilleHb (PiweHHs Big 30 XOBTHSA
1997 poky Ne 4-3n/97) chopmMynioBaB JOKTPUHY YCTAaHOBYOI Blagy HapoAy, L0 3aCHOBYE Tak
3BaHi BCTAHOBMEHI Bnagu, WO nignopsakosaHi KoHCTUTyLi, 3a3HaumBwn Take: «KoHCTUTyLis
Ykpainn gk OCHOBHUIN 3aKOH OepXXaBu 3a CBOEIO IOPUONYHOK MNPUPOLOK € aKTOM YCTaHOBYOI
Blau, LWLO HanexuTb Hapoay. YcTaHoBYa Bnaja Mo BifHOLUEHHIO 00 TaK 3BaHWX BCTAHOBJIEHMX
Bnag € NepBuHHOIO: came B KOHCTUTYLi YKpaiHM BU3HAHO NPUHLUMNA NOAINY AePXKaBHOT BNaan Ha
3aKOHOOaBYY, BMKOHABYY i CyA0BY (4acTMHa nepLua cTaTTi 6) Ta BM3HAYEHO 3acaan opradisauii
BCTAHOBJIEHNX BNaf, BKJIIOYHO 3aKOHOAaBYOI. [NpunHATTa KoHCcTuUTyuji Ykpaiin BepxosHoto Pa-
noto YkpaiHv o3Havasno, Wo y 4aHoMy BMMNaaKy ycTaHOBYa Bnaaa Oyna 3aiicHeHa napiamMeHToM».

2 TIpo ue 0HO3HAYHO MAETbCS Yy YacTuHI apyrin ctatTi 19 KoHcTuTyuii YkpaiHu, ska BCTaHOB-
JII0E MPUHLUMN 3aKOHHOCTI, BiAMNOBIAHO A0 SIKOro opraHu nybaivyHoi Blaam MatoTb OiSTU Ha nig-
CTaBi, B Mexax NoBHOBaXeHb Ta y crocid, wo nepenbdayeHi KoHCTUTyujeto i 3akoHamu YkpaiHu.

8 CyTHICTb LjET KOHCTPYKLIi MOASrae B TOMy, LLO 3a/1eXHO Bif, 0COGIMBOCTEN KOHCTUTYLNHOI
CUCTEMW, KOHCTUTYLINHOI TPpaauLji i KynbTypy BnagHi NMOBHOBAXEHHSA MaloTb OyTn pO3MnoaineHi
PO3MIPHO TakMM YMHOM, WO6 XOOEH BNAAHWIA IHCTUTYT He MaB HaOAMIPHUX MOBHOBAXEHb,
OCKiNIbKM Lie MOTEHUiiHO 3arpoxye cBasinnam. [Ona 3abeanevyeHHs OanaHcy po3noginy
MOBHOBaXEHb MiXX opraHamu nybniyHoi Bnagu B YkpaiHi 3aCHOBAHO iHCTUTYT CyAOBOro
KOHCTUTYLIMHOro KoHTposto (constitutional review) — KoHcTuTyuinHuin Cyn, YkpaiHu.

4 Bacagu cnisnignopankyBaHHs y OisfibHOCTI opraHis NyoaivHOi Biaam BU3HA4Ya0Th B3AEMO/,0
MK HAMW 3 METOI0 Y3rOOXEHHSA BNafHUX PilleHb Yepes3 MexaHi3Mn B3aEMHUX KOHCY/bTaLin,
NneperoBopiB, a TakoX Yepes CUCTEMY CTPUMYBaHb i MPOTUBAr. 3a Takux YMOB 3a6e3ne4vyeTbes
B32EMHUIN KOHTPOJb | 6anaHc, a TakoX NonepeaxatnTbCsa BUNaAKM NOPYLUEHHS KOHCTUTYLI.

5 Le Takox MNiaTBEPAXYETHCA CUCTEMHMM aHaNMi30M Takux NonaoXeHb KOHCTUTYLIT YKpaiHu, Lwo
€ B32EMOMNOB’A3aHi i 9Ki CNif, TnymMaunTn [k LinicHy cuctemy: 1) KoHCTUTyuia YkpaiHu mae Han-
BULLYY IOPUONYHY CUITY, TOMY 3aKOHW Ta iHLWI HOPMATUBHO-MPABOBI aKTU MPUAMAalOTbCS Ha ii OCHO-
Bi i NOBMHHI BignogigaTth i (4actuHa apyra cratTi 8); 2) npaBa i CBOO0AM NIOAMHU € HEBIAYY>XYBa-
HUMMW | HEMOPYLUHUMUW; KOHCTUTYLIHI nNpaBa i cBO6OAV NIOAVHW HE € BUYEPNHUMU (PEYEHHS
apyre ctaTTi 21, yacTnHa neplua ctatTi 22); 3) Npy NPUAHATTI HOBUX 3aKOHIB 260 BHECEHHI 3MiH
[0 YIHHUX 3aKOHIB HE I0NYCKAETbCHA 3BYXXEHHS1 00CAry i 3MicTy iCHYtO4MX npas i cBo6o, y Noen-
HaHHi 3 NPABOM KOXHOrO Ha BiNlbHUIA PO3BUTOK CBOEI OCOBUCTOCTI (YaCTUHA TPeTs CTaTTi 22,
ctatta 23); 4) KoHctutyuiiinin Cya, YKkpaiHu MOXe BM3HaBaTM 3aKOHM Ta iHLWi NpaBoBi akTn
HEKOHCTUTYLLIMHUMM NOBHICTIO (iX YaCTWUHY), SKLLO BOHM He BignosigatoTe KOHCTUTYLT YkpaiHn
ab0 AKWo 6yN0 NMOPYLIEHO KOHCTUTYLIMHY Npouenypy iX po3rmsay, yxBaneHHs abo HabpaHHs
HUMM YMHHOCTI (cTaTTa 152).

6 HopmatueHicTb KOHCTUTYLIi YKpaiHu BU3HAYEHO Takumu ii nonoxeHHamu: 1) ii Hopmu €

KOHCTUTYLLINHUX NMpaB i cBo6o, (4acTuHa TPeTs cTaTTi 8); 2) KOXXHOMY rapaHTyETbCS NMpaBo Ha
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CTUTYLIMHUX MOJIOXEHb 3arnepeydye KOHLUENLUil0 KOHCTUTYLT K MONIiTUKO-NPaBoBOro
OOKYMEHTa, AKUN € nepeBaxHo AeknapatnBHMM NMpPaBOBUM aKTOM, YUHHICTb AKOro
3aN1EXNTb Big NPUAHATMX 3aKOHIB i MiA3aKOHHMX aKTiB.

3a 3MICTOBHUM KPUTEPIEM NPUHLINIM BEPXOBEHCTBA NpaBa BUpaXae BUMOTU IKOCTI
[0 3aKOHOOABCTBA, aAMIiHICTPATMBHOI i CyA0BOI NMPakTUkK. 30Kpema, PilleHHAMU Bif,
29 yepsHa 2010 poky Ne 17-pn/2010 i Big 11 xoBTHa 2011 poky Ne 10-pn/2011
KoHcTuTyuiriHmin Cya YkpaiHu BU3HaB OOHUM i3 €IEMEHTIB BEPXOBEHCTBA Nnpasa NpuH-
MM NPaBOBOi BU3HAYEHOCTI, 3rigHO 3 SKMM OOMEXEHHSI OCHOBHUX MpaB JIIOOVHN i
rpoMagsiHMHa i BTINIEHHS UMX OOMEXeHb Ha MpakTuui AONyCTUME Nulie 3a YMOBWU
3abe3neyeHHs nepenbavyyBaHOCTI 3aCTOCYBaHHS MPaBOBMX HOPM, BCTAHOBJIEHMX
TakuMn obmexeHHamn'. [1o pedi, onocepeakoBaHo y LUmMX pilleHHAX KOHCTUTYLiHWIA
Cyn YkpaiHm no-HOBOMY [aB T/yMA4YeHHS CBOEi IOPUCAUKLIii CTOCOBHO BUPILLEHHS
MUTaHHS WOAO0 KOHCTUTYLLINHOCTI NPOrasnuvH i Konisin y 3akOHO4aBCTBi, peKOMeHoyBaB-
v BepxosHin Paaj YkpaiHn BHECTY BigNOBIAHI 3MiHM Y NOTOYHE 3aKOHOAABCTBO.

Y KoHcTuTyuii YkpaiHm onocepenkoBaHo MAETbCS NPO NPUHLLMN NPaBOBOi BU3HaYe-
HOCTI y CTaTTi 57, 3rigHO 3 KO0 KOXHOMY rapaHTYETbCsl 3HATM CBOI Npaa i 000B’A3KN
HEe3asIeXXHO Bif, TOro, YM LEe HOPMAaTUBHO-MPAaBOBUIM akT, Y/ aKkT iHOMBIOYyaNbHOI Aji.
YacTuHu gpyra, TpeTs 3a3Ha4YeHOi CTaTTi BCTAHOBJIOThL NOPSA0K HABPaHHS YAHHOCTI
HOPMAaTMBHO-MPaBOBMMU akTamu, Lo 0O0B’A3KOBO MOB’A3aHO 3 iX ONPUITIIOOHEHHSIM.
Mpn upomy KoHcTUTyLis YkpaiHn 3000B’A3ye napnamMeHT MPUAHSATU crneuianbHUin
3aKOH, KU BM3HA4YaB OM MOPSA0K OMNPUIIOAHEHHS HOPMAaTUMBHO-MPaBOBUX akTiB,
OOHaK Takui i 0 CbOrOiHI HEe YXBaNeHo, L0 € NOPYLUEHHSAM BUMOTr OCHOBHOI0O 3aKkOHyY.

OTXe, BiACYTHICTb 3aKOHO4ABYOr0 PerynioBaHHSA, NPOorannHn i Konisii B NOTO4HOMY
3aKOHOAABCTBI NOPYLUYIOTb BUMOIM YacTuUHM nepLuoi ctatTi 8 i ctatTi 57 KoHcTuTyu,ji
YKpaiHu, 9ki y ubOMYy KOHTEKCTI Chnig, TAyMa4ynTn y B3aEMO3B 3Ky, OCKIiJIbK/ 3a Taknx
yMOB Oyb-ika ocoba He MOXe 3HaTK JOCTEMEHHO NMPO 3MICT i 00Ccar BlacHUX Npas i
0060B’A3KIB, a Lie NopyLLYE 3acaam NpaBoOBOi BUSHAYEHOCTI. Y CBOIO Yepry napiamMmeHT y
Takux CUTyaLisx 3BOJIIKAE i3 peanisauieto CBOEI 3aKOHOAABYOI PYHKLi, YM NOpyLUye
npasa NtoanHN i OCHOBOMONOXHI cBOBGOAM.

3rigHo 3 lMipcymkosoto gonosiga 14 KoHdepeHLii eBponencbknx KOHCTUTYLLINHMX
Cy[iB NporanavHu, KoNisii i Hegoniku NOTOYHOrO 3aKOHOA4ABCTBA € MOPYLUEHHAM 3acap,

CYO0BUIA 3aXUCT, KU NONAraE y rapaHTiax npaBa Ha OCKapXeHHSA NPaBOBUX aKTIB (PilleHb, Ail i
06e3aianbHOCTI) opraHiB nyoniyHoi BNagu; KoxeH mMae npaBo Oyab-sKUMK He 3ab0pPOHEHUMMN
3aKOHOM 3acobamMu 3axuLLaTi CBOI NMpaBa i 3aKOHHI iIHTepecK Big, NOPyLUEHb i MPOTUNPABHMUX
nocsiraHb (4acTuHW neplia, gpyra, n'ata crarTi 55); 3) a9k eouHuii opraH KOHCTUTYLAHOI
topucankuii KoHcTuTyuinHmin Cya, YkpaiHv BUPILLYE NUTaHHA KOHCTUTYLIMHOCTI MPaBOBUX akTiB i
nae TnymadeHHs KoHCTuTyLji | 3akoHiB YkpaiHu (ctatTta 147).

' MisHiwe KoHcTutyuinHmin Cyp, Ykpainum y PiwenHi Big, 11 xoBTHA 2011 poky Ne 10-pn/2011
KOHCTaTyBaB, WO 3aKOHO4ABCTBO MPO agMiHiCTpaTMBHY BiAMNOBIAANbHICTE He BIANOBIOAE
BMMOram npaBoBOi BU3HAYEHOCTI i 3a00POHM aAMIHICTPATUBHOIO CBAaBIIs, OCKiNIbKM BCTAHOB-
JIIOE MOXJIMBICTb @AMIHICTPATMBHOIO 3aTpuMaHHs Ha Oinblui CTPOKM, HiX ue nepepbdadvae
ctatta 29 KoHctutyuii YkpaiHn (8o 72 roguH). Ha gymky KoHctutyuiiHoro Cyay YkpaiHu,
3aKOoHOAaBeLpb 3anmLIMB No3a chepoto CBOro perynoBaHHA NUTAHHSA WOA0 CTPOKIB CKNAaAEHHS
MPOTOKOJY MPO aAMIHICTPATUBHE NPABOMNOPYLLUEHHS Ta MOro HafiCNnaHHga 40 OpraHy 4vm nocagoBoi
0cobu, YNOBHOBAXEHMX POIIISHYTY CMpaBy MPO Take NpPaBOMopYyLIEHHS | BAHECTU BiAMNOBIAHY
NMOCTaHOBY, 3a/IMLLMBLLIN UMM CaMUM 3@ opraHamu (nocagoBumMm ocobamm), YNnoBHOBaXKEHUMU
pearyBaTu Ha agMiHICTpaTUBHI MPaBOMNOPYLUEHHS, NPaBO Ha BAACHWI PO3Cy[4, BU3HA4YaTW Taki
CTPOKU, YYM CTBOPEHO MiArpyHTS A5 MOXNBUX 3N10BXMBaAHb 3 6OKY OCTaHHiIX.
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BEPXOBEHCTBA Npaga, 30KpemMa npae J0ANHN i OCHOBOMOOXHUX CBOOOA, | po3rnsaa-
0TbCS 3arasiom ik aHomania y npasi'. 3 Nornsaay BepXoBeHCTBa KOHCTUTYLIT, MporanuH
y NpaBi He iCHYE, OCKiNIbKM KOHCTUTYLLS BU3HAE, LLLIO Nepenik npas JIIAMHN | OCHOBOMO-
JIOXHWX CBOOOA, HE € BUYEPIMHUM, | BOHN MAIOTb TAYMAYUTUCH KOHCTUTYLIHUMK cyaa-
M1 abo aHanoriYHUMK yCTaHOBaMU BiAMOBIAHO OO CoOUjanbHOI AMHAMIKM Ha 3acagax
PIBHOCTI, CNpaBeanmBoCTi Ta 36anaHcoBaHOro po3noginy 0608’ A3kiB% MixX NPUBaTHU-
M1 ocobamin Ta NyoiyHOO BNaaoto. Y Takih cutyauii i BUHMKae amnema napnameHTta-
PU3MYy 11 CY[1I0BOr0 KOHCTUTYLIMHOIO KOHTPOJTI03, OCKiNbKK, 3 NOrMsAay AeMOKPaTUYHOI
NEeriTMMHOCTI, CaMe Ha NapnamMeHTi NeXnTb 0O0B’A30K LWOA0 HANEXHOro 3aKOHO4aB-
4yoro perynioBaHHA. BogHoyac akT napnamMeHTy € 06’eKTOM Cya0BOr0 KOHCTUTYLiN-
HOr0O KOHTPOJIKO, a TOMY BOHM MaloTb Bignosigatn sumoram KoHcTuTyuii YkpaiHm Ta
KOHCTUTYLINHOI IOPUCTIPYAEHLI, L0 BUPaXae KOHKPETU3aL,ito i PO3BUTOK KOHCTUTYLLN-
HUX MOJI0XEHb Y NPaBoBMX akTax KoHcTuTyuiiHoro Cyny YkpaiHu.

4. TnymauyeHHsa KoHcTuTyuil YKpaiHuM y CBiTNi BepxoBeHCTBa npasa. Buxogsyn
3 Npupoam npas noamHn* KoHcTuTyuinHnin Cya YkpaiHn moxe andepeHLioBaTi CBOi
nigxoan OO BUPILLEHHSA NTaHb, MOB’S3aHUX i3 MporanvHamm, KONi3igMmM 4M iHWNMKN

! lenepanbHbin poknag XIV KoHrpecca KoHdepeHuun eBpOnemckux KOHCTUTYLMOHHbIX
CcyaoB // KOHCTUTYUMOHHOE NpaBocyavie. BECTHMK OpraHOB KOHCTUTYLIMOHHOIO KOHTPOJIS CTPaH
Monofon aemokpatum. — EpeBaH : LLleHTp KOHCTUTYLIMOHHOrO npaea Pecnybnuku Apmenns. —
2008. — Bbin. 2(40) — 3 (41). — C. 70-245. [EnekTpoHHWMIA pecypc] — Pexum goctyny : http://
www.concourt.am/armenian/con_right/2.40-3.41-2008/vestnik40-41.pdf

2 MaeTbcs Ha yBasi, Wo cy6’ekTrBHE Ny6iYHe NPaBo IPYHTYETLCA HA CBOGOAI BOSI Ta PIBHUX
MOXJIMBOCTSIX, BiAMOBIOHO OO AKMX iHOMBIO NOBOAUTL cebe Tak, Wob He nopyllyBaTu npaga i
cBob6oaM iHWKMX; TOOTO NpaBa 3aBXAM KOPECNoHAyTbCs 3 060B’a3kamMu. Y CBOIO Yepry, opraHu
ny6niyHOi BNaam HECYThb WOA0 NPUBATHUX OCIO HeraTMBHI 060B’A3KM, LLLO NOASrae B yTPUMaHHI
BiflL BTPYYa@HHS Y 3LOIMCHEHHS MEPEBaXHO OCOOUCTUX i MOMITUYHMX NpaB i cBOGOA, a TakoX Yy
30jiCHEHHI NeBHMX NO3UTUBHMX 0OOB’A3KIB, NepeBaxHO y cdepi coujanbHMX npas, peasisais
AKMX 3aNexuTb, SK NpaBuio, BiA couianbHOI iHGPACTPYKTYpPU, €KOHOMIYHUX MOXJIMBOCTEN
Lep>aBu Ta CTPYKTYPU COoLLiaibHOi JONOMOru, WO NiATPUMYETLCH AEPXABOIO HA 3acajax nosaru
rigHocTi ocobu Ta pPIiBHOCTI i cnpaBedsIMBOCTI. Y LbOMY BifHOLIEHHI € K/IIOHYOBOK OOKTPUHA
«BTPYYaHHs» NyoniyHOi BNaam y cdepy npmBaTHOI aBTOHOMIT iHaMBIAa (cBOG0OAa BOJi Yy NOEAHAHHI
3 rigHicTio ocobu).

8 3 MeTolo HeaonyLleHHA 0OCTPYKLi Ta BYMHEHHS Byab-AKOro TMUCKY (HaBiTb Mig, MPUBOAOM
dopmanbHO 3aKOHHMX Mpoueayp) Ha AisnbHicTb KoHcTuTyuiiHoro Cyay YkpaiHu noTpibHo
3ano3nynTy O0CBIA AesKuX eBponencbkux kpaiH (Jintea, CnoBadumHa, Hexia), B Akux y cknagi
KOHCTUTYLINHUX CyAiB CTBOPKOIOTLCA AMCUMAAIHAPHI nanatn (ceHaTtn) ANs po3CnigyBaHHS
06CTaBVH MOPYLUEHHS KOHCTUTYLIRHUMK Cyaa8MN NPUCSTA, NPaBuUi HECYMICHOCTI abo AinoBoi
etukn. Cyaasa, Wwoao SKOro MpOBOAUTBLCHA PO3CAiAYyBaHHS, BiACTOPOHIOETbLCS BiO, BUKOHAHHSA
CBOiX CNyx60BK1x 060B’A3KIB 40 3aKiHYEHHS PO3ChiayBaHHs. MMUTaHHS NPO BiACTOPOHEHHS cyaai
BUMPILLYETLCH HA 3acigaHHi KOHCTUTYLIMHOIO Cyay, KU PO3rnaaae BUCHOBOK ANCUMMNAIHAPHOT
nanatu (ceHaTty) i y pasi BCTAHOBMIEHHS OOCTaBMH MOPYLUEHHS CYAOEl0 KOHCTUTYLii KOHCTM-
TYUIIHWIA Cyd, BHOCUTb NOAAHHS LWOAO 3MIlLleHHs 3 nocaau Cyani OO opraHy Bfaau, WO Moro
npuaHayms. Y MNonbli gie cneujanbHini opraH — JepxaBHuini TpnubyHan, NnpeaMeToM BiflaHHSA
SIKOro € BiANOBiAANbHICTb BULLMX NOCAA0BUX OCIO, 30KpemMa i CyasiB.

4 Mpwvpona npas NOANHY € AyaniCTUYHOI, OCKiNbKW NOeOHYE Yy cobi ifgeanbHe Ta peasibHe y
npasi (ouB.: Anekcu P. yanbHasa npupoga npasa // NpaBo YkpauHbl. — 2011, — Ne 11. —
C. 45-58; Anekci P. |HcTuTyuioHanidauia npas NOAMHU B OEMOKPATMYHIA KOHCTUTYLINHIN
nepxasi // dinocodia npas nioaunHy / 3a pea. L. Focenata ta I'. JlomaHHa. — K. : Hika-LleHTp,
2008. — C. 172-189), Ta B cuny po3yMiHHS KaTeropii «BTpy4aHHs», WO 3YMOBJIIOE NO3UTUBHI i
HeraTuBHI 060B’A3KN AepXXaBu OO0 NPUBATHUX OCi6.
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HenonikamMm NOTOYHOrO 3aKOHOA4ABCTBA. Lia andepeHujiauia npm 3acToCcyBaHHi yCbOro
apceHany TexHikn' i MeToamku? TiyMayeHHs NpaBoBUX HOPM MNOJIArac B TaKOMY:

1) akwo KoHctutyuirnHmin Cyn YkpaiHyu BCTaHOBUTbL Bafn 3aKOHOOABCTBaA Yy cdepi
0COOUCTUX | MONITUYHNX NpPaB, TO BiH MOXe KOHCTaTyBaTM pakT 3aKOHO4ABYOro yny-
LEeHHA (Hemornsay) i, 3acTOCOBYOYM AMHAMIYHE ab0 KOHCTUTYLINHO-KOHPOPMHE
TAIYMaA4Y€HHS MOJIOXKEHb MiXKHAPOOHMX OOrOBOPIB i 3aKOHIB, KOHKPETU3YyBaTWM 3MICT
KOHCTUTYLLIMHNX NONOXEHb Y KOHTEKCTi 3aXUCTY FMAHOCTI NtoanHu (ctaTtTta 3), piBHOCTI
i cnpaBennMBoCTi (cTaTTa 24). Mpu LboMy MOro cknagHo dyae 3BMHYBAaTUTU Y HAAMIp-
HOMY Cy[OBOMY akTUMBiI3Mi, OCKifIbKM L NpaBa € HeraTMBHUMM 3a CBOEIO NMPUPOJOIO i
came KoHCcTuTyuia YKpaiHu BU3HaA4Ya€E MeXi iX 3OiNCHEHHS;

2) KL BaaM 3aKOHOAABCTBA OyayTh BCTAHOBIEHI Y Cepi coujianbHUX i KynbTyp-
HUX MpaB., ki 32 CBOEIO NPMPOAOIO € MO3UTUBHUMU, TO KOHCTUTYLinHNI Cya YKpaiHu,
BCTAHOBMBLUW Taki 0O6CTaBMHWN, MOXe BKa3aTu 3aKOHOAaBLEBI 3a6e3neunTn HanexHe
3aKoHOOAaBYe PEerynioBaHHSA Ha 3acagax NponopuinHOCTI. MOXAMBUIA TakoX BapiaHT
YXBaNEHHS PillEHHs, B SKOMYy OyaAe KOHKPETM30BAHO KOHCTUTYLAHE MOMOXEHHS,
HabpaHHS YMHHOCTI SKKMM MOXHa MOB’A3aTU i3 BYMHEHHSAM MEBHUX Aili BepxoBHOO
Papoto YkpaiHn.

Mpupopa TnyMmayeHHs KOHCTUTYLIMHMX HOPM MNOMsrae y 3’siCyBaHHi IOPUOUNYHOIO i
dakTuyHoro cknagy® npu posrnaai cnpas nif, Y4ac KOHCTUTYLIAHOIO MPOBaAXEHHS.
Bu3Ha4yeHHs I0pnan4HOro cknagy BUpaxae CEMIOTUKY KOHCTUTYLLIMHOIO TEKCTY, Bif-
NOBIOHO A0 KO0 KOHCTUTYLS TNIYyMa4nTbCA 9K Habip NEBHMX 3HAKIB | CUMBOIB i3 Mpu-
TaMaHHUMW M BHYTPIWHIMWX | NOrYHUMU B3aEMO3B’3KaMu, LLO NepesailoTb MNeBHi
NOHATTS, KaTeropii, PUANYHI KOHCTPYKLUii Towo. 3’acyBaHHA (GakTU4HOrO cknany
3MOIACHIOETLCS LLAXOM KOHCTUTYLLIMHOT repMeHeBTUKN, sika Oepe 40 yBaru He nuiie
KOHCTUTYLIMHWNI TEKCT i3 MOro GpopMasibHUM MOHATIMHO-KaTeropiasibHUM anapaTom,
a TaKoX IXHE MPUCTOCYBAHHSA [0 KOHKPETHUX iICTOPUYHNX OBCTaBUH, YOMY MpUTaMaH-
Ha andepeHLiaLis 3acToCyBaHHSA NEBHUX MOHATb | KATeropin BigNoOBiAHO 40 coLujiasb-
HOro KOHTEKCTY. CUHTES I0PMANYHOrO | PaKTUYHOro CKnaay Aae 3MOry KOHCTUTYLHIN
IOCTULIT MiHIMI3yBaTN PM3nKK, NOB’A3aHIi HacamMnepeps, i3 AMHAMIYHUM TIyMaYyeHHAM
KOHCTUTYLIT T2 KOHCTUTYLINHO-KOHMOPMHUM TIlyMaYEHHAM MiDXKHAPOOHMX OOFOBOPIB i
3aKOHIB, i MOXE CyryBaTtn 4OCTATHLOIO NEriTUMHOK MiACTaBOK A58 CYA0BOro akTum-
Bi3MY, 0COONVBO Y KOHTEKCTi TEOPii KOMMNEHCcaLlii TOBHOBAXEHb.

BucHoBku. OxapaktepusdoBaHi BnactuBocTi KOHCTUTYUIT YkpaiHM BM3Ha4aloTb
CUCTEMi HOPMaTUBHO-NPAaBOBUX aKTiB. TEPMIH «BiAMNOBIAHICTE HOPMATMBHO-MPABOBO-
ro akta KOHCTUTYLIi» O3HAYaE, WO TakMii akT MOBUHEH MPUAMATUCS Ha OCHOBI Ta y
NnopsaKy, BA3BHAYEHOMY KOHCTUTYLLIEIO, Ha peani3aLiio Ta KOHKPeTU3aLLito i MOOXeHb,

' MaeTbcs Ha yBasi apceHas 3acoBiB T/yMaYeHHs, Lo BK/OYAE rpamMaTUYHKA, CUCTEMHUNA,
iCTOPUYHWIA, NOPIBHANBHWIA, TENEONONYHNA, DYHKLOHANBbHUIA CNOCOOU TTlyMayeHHs.

2 TyT MAETLCA NPO TPAAMULINHO-KOHCEPBATUBHUIA METOZ, (K MPaBusio, 3aCHOBAHWUI Ha 3aCTo-
CYBaHHi rpaMaTuy4yHOro Ta iCTOPUYHOro CnoCco6iB TIYMAY€eHHs, a IHKONIM — CUCTEMHOr0), ANHA-
MIYHUIN, KOHCTUTYLIMHO-KOH(MOPMHE TlYMaYeHHSI MiXKHapOOHUX JOrOBOPIB, 3aKOHIB i MiA3aKoH-
HNX aKTIB.

3 Tpo ue Takox 3a3Havae y CBOIl npauj Himeubkuin dinocod, KOHCTUTYUioHanICT P. Liunneniyc.
Awue.: Uunneniyc P. OpuanyHa meTomonoria / nep., agantauis, npuknagm 3 npaea YkpaiHu 1a
cnncok TepMmiHiB P. KopbyTa. — K.: Pedepar, 2004. — 176 c.
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y3roa)kyBaTmcs 3 ii 3MiCTOM Ta KOHCTUTYLLIMHUMU LiHHOCTAMW. TM caMmum 3abeane-
YYETbCH E€OHICTb MPAaBOTBOPYOiI MOMITMKM Yy AepXai. ToMy iHTepnpeTaLlis HOpM
KOHCTUTYLI O3BONSIE OPraHy KOHCTUTYLINHOI IOCTULIT y3roauTy 3MiCT HOPMATUBHUX
aKTiB BiANOBIOAHO A0 KOHCTUTYLI LUAAXOM BUPILLEHHS MUTAHHSA NPO HEYUMHHICTb OKpe-
MUX NOJIOXKEHb TAKOIro NpaBoOBOro akTa.

CaBunH M. B. ObecneyeHue BepXOBEHCTBAa KOHCTUTYLUU B AeATE€/IbHOCTU
KOHCTUTYLIMOHHOW I0CTULMN. B cTaTbe packpbiTbl OCHOBHbIE 371EMEHTbI CUHTETUYECKOM
TEOPUM KOHCTUTYLIMM 1 06ECeYeHnsi BepPXOBEHCTBA KOHCTUTYLIMW B AESTE/IbHOCTY Opra-
HOB KOHCTUTYLIMOHHOM IOCTULMN B KOHTEKCTE [OCTUXEHWI I COBPEMEHHOV [AOKTPUHbI
KOHCTUTYLIMOHAIN3MA.

KnioyeBble cnoBa: BepxOBEeHCTBO rpaBa, KOHCTUTYLMOHAIN3M, KOHCTUTYLMOHHAs
oCcTULMS, NpaBoBasi ornpeneseHHOCTb, CUHTETUYecKasl TeEoPUsSt KOHCTUTYLIVN.

Savchyn M. An Ensuring of the Supremacy of Constitution Ensure in Activity of
the Constitutional Justice. According to the achievements of the doctrine of modern
constitutionalism reveals the basic elements of a synthetic theory of the constitution and
the supremacy of constitution in the activity of constitutional justice.

Key words: constitutional justice, constitutionalism, legal certainty, rule of law,
a synthetic theory of the constitution.

72



BicHuk KoHcTuTtyuiviHoro Cyay Ykpainv

Ne 3/2013

CnpaBepnnueicTtb Kk 6a30Ba WiHHICTb
KOHCTUTYLLIMHOIrO nany

O. KywiHipeHko
KaHaOuOaT loPUONYHNX HAYK, OUEHT Kadeapn KOHCTUTYLIMHOIO npaea
YKpaiHm HauioHanbHOro yHiBepcuteTy
«lOpnanyHa akagemis YkpaiHu imeHi Apocnasa Myaporo»

Y crarTi gocnigxyetbcsi Taka pyHaaMeHTaslbHa LiHHICTb CyCrifibCTBa, K CrpaBeasiv-
BiCTb. PO3rnsigaroTbCsi BATOKU, CK1a40BI €/IEMEHTY Ta €BOJTIOLISI PO3BUTKY MPUHLMY cripa-
Be/IMBOCTI. AHaNi3ylTbCs ICHYIOHI B YKpaiHi npobiemu, Lo NepeLLIKOAXatTb HOoro rnpak-
TUYHOMY BTIIEHHIO, T& MOXJIMBI LLISIXN HABJIMXEHHS IPOMaAsIH | CyCriibCTBa A0 peanidauii
igevi cnpaBea/IMBOCTI.

Knro4osi cnoBa: cripaBe/ivBiCTb, NPOLEAYyPHa CripaBeavBICTb, MPUHLMI BIAMIHHOC-
Tel | BiglKoayBaHb, BEPXOBEHCTBO npasa, KoaekTuBHe 6a1aro, Mopasib, €MOKPATis.

BinoMmuin cyqacHui TeopeTunk crnpaseasiMBoCTi amepukaHcbkmnin ginocod Ox. Pons
BBaXaB, L0 OCHOBOK KOHCTUTYLIMHOI AeMOKpaTii € crnpaBenJsimBIiCTb, O PO3YMIETLCS
SIK YEeCHiCTb. CyCniNbCTBO HMUM PO3MSAANOCS K KoonepaTuBHE NignpueEMCTBO 3aa/g
B3aeEMHOro 6nara, a oyHAaMeHTaIbHOO 0COBMMBICTIO BMOPSAKOBAHOIO JIIOACHKOIO
CyCMiNbCTBa € 0ro cnpasennBuii yeTpin'.

Be3ymMOBHO, NMTaHHS cCNpaBea/IMBOCTI B Cy4aCHMX YMOBaxX PO3BUTKY YKPAIHCbKOro
CyCninbCTBa € HAA3BNYAMHO akTyasibHUM. | Lie NOB’A3aHO HacamMnepen, i3 HeOOXiAHICTIO
NMOAOJSIAHHS CRAALLMHN MUHYINX 4ACiB, sika 6araTo B HOMY € HENMPUIHATHOIO | MepeLLKO-
[)Kae po3BMTKY Cy4aCHOIro CyCnifibCTBa, a TakoxX 3 HEOOXiOHICTIO 30epexeHHs ycnaa-
KOBaHMX BIAHOCUH, LLO B YMOBAX MNONITUYHUX, MPABOBUX, EKOHOMIYHUX Ta iHLIWX COLLi-
aNbHUX 3MIH CyCniNbHA CBIAOMICTb HEPIAKO CAPUNMAE K HeCNpaBeA/INBICTb.

CbOorogHi BHacnigok Toro, Wo Hawa gepxasa pakTUYHO He € MPaBOBOIO i coujiasb-
HOIO, @ rPOMaAsHCbKE CYCMifIbCTBO PO3BMHYTUM, Y NPABOBOMY CEHCI BUHUKIO Kiflbka
B32EMOIMOB’A3aHNX HEraTMBHUX TEHAEHLN, WO NOTPebyioTb SKHAMLLIBMALIOIO BUPI-
LeHHs. Hanbinbll Cepirio3HO0 HEraTUBHOK TEHAEHLIEIO CIif BBaXaTu PO3PUB MiX
YMHHOIO KoHCTUTYyUjiE YKpaiHm Ta peaniaMmmn CyCnifibHO-MONITUYHOrO PO3BUTKY YKPAiH-
CbKOro cycninbcTea. Liei po3puB, K Biy4HO 3a3Ha4MB B. fopbaTeHKo, abo «ysaBHWUI
KOHCTUTYLLiOHaNi3aM», 3 0AHOro 60Ky, CNIPOBOKOBaHWI NonepeaHbOo CUCTEMOLO CoLlia-
nisauii HaceneHHsl, OPIEHTOBAHOIO Ha GOpPMaNbHUIM XapakTep iICHYBAaHHA KOHCTUTYLIi.
3 Opyroro — y cy4acHmx yMOBax MOro npoBOKYIOTb BiACYTHICTb HEOOXiOHOI KisTbKOCTi
AKTVBHUX, KOMMETEHTHUX, MPUHUMMNOBUX CYBO’EKTIB MPaBOBOro pedopMyBaHHS Ta
HeOoCTaTHI PO3BUTOK CTIKMX €IeMEHTIB rPOMaAHCBLKOro CyCnisibCTBa?.

3 UMM Baxko He norogmTucs. incHo, oaH1M i3 Hebe3nevyHnx HacniaKiB TakmMx Po3-
PVBIB CTaN0 BUHUKHEHHS! B YKPAIHCbKOMY CYCMiNIbCTBI MacLUTabHOI KpU3n po3noainy,
aka 6e3nocepesHbO MOB’A3aHa 3 MOXJIMBOCTSIMW MPAaBSYOi eNiTh y NUTaHHI JOCsAr-
HEHHS PO3MNOLiNIbHOI CrpaBeaIMBOCTI, MPO AKY NUCaB BUOATHUM POCINCLKUA MUCTTN-

' Pons [Ix. Teopusa cnpasennnmeocti. — Hosocubupck, 1995. — C. 23.

2 [opb6areHko B. I1. CnpaBeanvsicTb SiK CoLianbHO-NPaBoBa LiHHICTb // MpoGnemun dinocodii
npaea. — 2003. — T. 1. — C. 152.
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Tenb XX ctonittd I. Inbin'. Hacniopkamu HepocTaTHbOro Ta HeedekTMBHOro 3abeane-
YeHHS NpaBoBOi pedopmu B YKpaiHi HMHI CTanm nonspu3auia HaceneHHs BHACigoK
HEPIBHOMIPHOro po3noainy MmaTtepianbHMX 6nar, Wo NPuU3BeNo A0 BUHUKHEHHS COLLO-
KyJIbTYPHOIO NOAiNY CYCnifbCTBa, a TakoX 3POCTaHHSA Y MACOBIli CBIOOMOCTI BifuyTTH

B 0CHOBI LLbOro Ta iHLWWX NOAIOHNX KOHDAIKTIB NEXaTb MOPYLUEHHS MPUHLUMUMY Cripa-
BEAJIMBOCTI, KNI € BU3HAYaIbHOK O3HAKOIO | HEBIA' EMHUM MEXaHIBMOM pPEeryJstoBaH-
HS NIIOACBbKUX BiAHOCUH, NiATPUMAaHHS B3aEMONoBarn Mix ftoabMuy, rapMoHisadii pis-
HOMAaHITHUX iHTepeciB. [10 TOro X, 9k 3a eTMMOJIOri€l0, Tak i 3a 3MICTOM cnpaBegin-
BiCTb CBOiMUW BUTOKaMu carae npasa. CnpaBeaiMBiCTb BU3HAYAE HASBHICTb Y cOLiaNb-
HOMY CBIiTi NPaBOBOro Havana " BiOOMBAE MOro MpPaBW/IbHICTb, IMNEPaTUBHICTb i
HEOOXiOHICTb. TaknM YMHOM, AiATK MO CNpaBensIMBOCTI O3HAYaE AiATU MPaBOMIPHO,
BiJNMOBIOHO [0 BCe3arasbHUX BUMOr NpaBaZ.

I3 camoro noyartky iCHyBaHHS NOACTBA MOMY Oyno npuUTamMaHHe MparHeHHs A0
CnpaBeaIMBOCTI. 3 NPMBOAY CNPABEANIMBOCTI MiX rpOMaAsHaAMM 3aBXAW TOUYUINCS
ONCKYCii, Npo WO CBigyYaTb BCECBITHbOBIAOMI npaui MnatoHa «[epxaBa» Ta «[1po
cnpaBenmBiCTb». [naToH cnpaBeafvBICTIO BBaXaB O0OPOYECHICTb, LLIO O3HAYae npa-
BW/IbHE CTaBfIEHHS OO iHLWWX NIOAEeNn, a TakoX CyMy BCix YyecHOT B3arasi. OcTuHiaH
BM3Ha4yaB CrnpasesIMBICTb SIK MOCTINHY i BiYHY BOMIO Big4aBaTh KOXHOMY HasexXHe.
®doma AkBIHCbKWIF HaMaraBcsl y3roamuTiu cripaBeasIMBICTb 3 i0e€eto nepepos3noainy Haa-
NNLWIKOBOro 6araTcTBa i HaBiTb BBaXas., LU0 B pa3i kparHbOi HEOOXiAHOCTI loanHa Mae
npaBo MPETEHAYBATM Ha YyXy BrAacHicTb. B. ym60abT 3a3Ha4yaB, WO MeTa i 3MiCT
LiSNbHOCTI AepXxaBu, 3 0QHOro 60Ky, — y BCTAHOBJIEHHI MEX MiX CnpaBeasIMBUM i
HecnpaBea/IMBMM, @ 3 APYroro — y AONyCTUMOMY OOMEXEHHI cBO60AN OKPEMOT OCO-
OucTOoCTI 3aaN4 ii cnpaBeaIMBOI peanisauii piBHOK Mipolo pas3oM 3 ycima. loeto npu-
MYCOBOI CpaBeanMBOCTI NisHille akTMBHO BiACTOOBAB Yy CBOIX npausx B. Conosios?®.

3aegsakum npauam . Minnga Ha noyaTky XIX cToniTTa 3’ 9BUA0OCS MNOHATTS «couianbHa
cnpaBenmBicTb». K. Mapkc i ®@. EHrenbc po3rnsaanu ii sk cknagHe siBuLLLe, Y SKoMy
peanisyloTbCsl iAeani3oBaHi Ta peasnbHi NparHeHHsa Naen MOpPanbHOro, couianbHO-
€KOHOMIYHOro, NPaBOBOro i NOMITUYHOrO Xxapaktepy. BoHu, 00 pedyi, nepwurmMmy BU3Ha-
YW 3aNIEXHICTb CNPaBeIMBOCTI Bif, PiBHA PO3BUTKY CYCMNiNIbHOro ByTTH i CyCcninbHOI
CBiOOMOCTI.

KoHuenujs cnpaseanmneocTi k. Ponsa 6yna noe’a3aHa 3 KOHQIKTYOUMMM iHTEpe-
CaMM YJEeHIB CyCninbCTBA i Mana OLiHIOBaNIbHUI XapakTep, OCKiNIbkK OnncyBana, akmim
cycninbHWiA ycTpint € 6narom. OCHOBHA ifes Moro Teopii cnpaBeNnMBOCTI NoONarae y
NpOoLECi BCTAHOBIEHHS CYCNifIbHOro A0roBopy: «[pnHUMA cnpaBeiMBOCTM Kak BO3-
HUKaloLLLee N3 UCXOOHOro cornatleHns»*, Lia yroga MoxavBea Tifibkv Mpy 40TPUMAHHI
HU3KM NPUHLUMMIB Ta YMOB. 30KpeMa, BiH BBaXxae, L0 nepesara, JOCsArHyTa 3a 4ono-
MOrOI0 MOrpo3, He € KOHLEeNUie cnpaBeanmneocTi. Cami npuHUMNY cnpaBeasiMBOCTI

Y UnbuH Y. O. Kpnsuc coumannama : CnpaBesIMBOCTb U PAaBEHCTBO // BospoxaeHue. —
Mapwux, 1931. — Ne 2300 (19 ceHTsa0pS).

2 HepcecsHy B. C. ®dunocodus npasa. — M., 1997. — C. 28-29.

3 Topb6areHko B. 1. CnpaBen/iMBICTb K COLia/ibHO-NPaBoBa LiHHICTb // MNpobnemu dinocodii
npasa. — 2003. — T. 1. — C. 94-95.

4 Pons [Ix. Teopusa cnpasegnmsocti. — HoBocubupcek, 1995. — C. 28.
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NMOBUHHI MaTn nNybnivyHMI xapakTep, TOOTO rpoMaasHN MOBUHHI BYyTK O3HANOMNEHI 3
LMMKW NpUHUMNaMu i npuimat ix'. IHakwe Kaxy4du, nybnivyHicTb 03Havae, Lo OCHO-
BOIO CNpaBe/IMBOCTI € BiACYTHICTb 3arpo3mn NpmMycy.

Binomuin Himeubkuin B4eHuin O. Nbode BBaxas, L0 CNpaBenMBiCTb — 3acagHuya
dyHOamMeHTanbHa yMoBa CyCcninbHOro 6yTta. BoHa € un He eanHUM KpUTEpPIEM neri-
TUMHOCTI FPOMaACbKOro NPUMYCY, OCKiflbku BUCTYMAE K coLlianbHa 060B’A3KOBICTb,
Ha sIKy I0AM He N1LLIEe CMOoAiBaloTbCs, BOHM ii BUMaratoTb. JJoOpo3nyimBicTb, CRiBYYT-
TS Ta COMiAAPHICTb MOYMHAOTLCA TaM, e BUKOHaHI Lji BUMOIrM, Ae nioan A0TPUMYOTb-
Cs1 cnpaBenIMBOCTI. A NeBHUI NONITUYHWUIA Naa Moxe OyTU BU3HAHWUI cnpaBeasiBUM,
TOMY LU0 BiH 3axu1LLA€E NpaBa i CBO6OAM NOOEN, BUCTYNAE rapaHTOM iX 3OiNCHEHHS?,

He omuHyB cBoeto yearoto O. Nbode 11 Micue Ta posib 0COOUCTOT cnpaBeasINBOCTi
SIK YeCHOCTI nepen coboto Ta iHwuMK ntoapmn. Came ii BiH Ha3MBaB TUM MOPasbHUM
npuHUMNom, 6e3 SKoro He MOoXe iCHyBaTM NpaBOBa KOHCTUTYLjNHA aepxasa. Jluwe
crnoBigy4n ocodbucTy cnpaBenMBiCTb, MOXHa YCBIiAOMIOBATM Ta peasibHO nepe-
LIKOO)KaTy CBaBOJIi Ta HECMPABELIMBOCTI AEP>KABHOI BNagu.

Cnig 3a3HaunTy, WO npobieMamm crnpaBeaIMBOCTi CBOrO Yacy 3aManmcs OecaT-
K1 HaMBIOOMILLMX YYEHUX-TEOPETUKIB Npasa Ta coujianbHux ¢inocodis, aki 3podbunm
CBIll BHECOK Y PO3BUTOK TEOPIi CNpaBeanMBOCTi, @ OCTaHHI ABa AeCATUNITTA Nnpobnema
crnpaBedIMBOCTI cTana NpeaMeToM LUMPOKUX MiXXKHAPOAHUX OUCKYCIN, Y 9Knux 6epyTb
y4aCTb €KOHOMICTU, a TaKOX iHLWI NPeacTaBHMKN r'ymMmaHiTapHoro uukny. O. Nbode BBa-
Xae, WO BM3HAYNTK FONIOBHE B CNpaBeaJIMBOCTI HE Tak MPOCTO, OCKifNIbKM iCHYE A0CUTb
Garato ckencucy. LLLo6 no3bytucsa Moro, Ha AYMKY BYEHOrO, MOTPIOHO BMU3HAYUTU
MOHATTA CMpPaBenMBOCTI, NEPenTn A0 NOLWYKIB LWNAXIB ii AOCArHEHHS. BiH 3BepTae
yBary Ha Te, L0 B MeXax MaHy40i HUHI AOrOBipHOI napaanurmMm noniTUYHOI crnpasen-
JINBOCTI iCHYIOTb Pi3Hi Mmigxoau, a ocobnmBMUM TUMOM CNpaBensIMBOCTI € colianbHa
CrnpaBeMBICTb, WO BKlOYae B cebe i crnpasensivei CTOCYHKM MiX MOKOJHHAMUS,

[MoBepTauncb OO MUTaAHHS NPO HOPMAaTMBHE 3aKPINJEHHS CrnpaBensiMBOCTI B
OcHoBHOMY 3akoHi YkpaiHu, xoTinocsa 6 3a3HaunTu, WO NPUHLMIN CNPaBeaIMBOCTI B
npsiMin GopMi B HbOMY He 3aKpinieHunii, ane BiH nepebyBae B TICHOMY 3B’13KY 3 NMPUWH-
uMnamm «BepxXOBEHCTBA MpaBa», «3aKOHHOCTI», «PIBHOCTI». BiH MOWMPIOETLCS K HA
peanibHO iCHYIYMI, TaK | HA ySBHWUIW (ioeafibHWi) CTaH y CYCMiNbCTBI, BUCTYNae K
HanexHuin (HeoOXiaHWIA) iMNepaTye, BiANOBIAHMI CYTHOCTI Npas i noTpeb noaein®. Ha
oymky O. MapTuwnHa, cnpaBefsiMBiCTb, Oyayyn akCioNoriyHUM MOHATTSM, 34aTHa
BUKOHYBATK GYHKLLIIO OLLIHKM MPaBOBUX NPUMNNCIB®. 3BMYAHO, BOHA € KPUTEPIEM OLLiH-
KN PI3HOMAHITHMX CMIBBIOHOLWIEHDb Y XWUTTI CYCMiNbCTBA, 30KPEMA MiX NpaBamMuy Ta
060B’A3kamMn 0COBU, CKOEHNM 3/T04NHOM Ta MOKaPaHHSM TOLLO.

Tolh KOHPNIKTOHEBE3MNEeYHUIA CTaH, BUSIBM IKOrO OCTaHHIM YaCOM CrocTepiratoTbcs
B YKpaiHi, Mmae 6arato B 4HOMy 0OO’EKTUBHUI XapakTep, WO MOSICHIOETLCS LLIBUOKUM

' Ponz [x. Teopusa cnpasennneocti. — Hosocubupck, 1995. — C. 125.

2 Tboge O. CnpaBeanvsicTb i cybeuaiapHicTs // Buctynu B Ykpaini. — K.: AnsTepnpec,
2004. — C. 22.

8  Tamcamo. — C. 17.

4 Topb6areHko B. 1. CnpaBen/iMBICTb K COLia/ibHO-NPaBoBa LiHHICTb // Mpo6nemu dinocodii
npaea. — 2003. — T. 1. — C. 151.

5 HepcecsHu B. C. dunocodus npasa. — M., 1997. — C. 244,
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PO3BUTKOM CYCMiNIbCTBA, sike 3a OCTaHHi 20 pokiB NPONLLO LWNSX, SKMA KpaiHW 3axia-
HOi AemokparTii npoxoamnu 3a Garato OecATUNiTb i HaBiTb CTONITb. BogHovac cnin
3a3HauYnTK, BiH € CYD’EKTMBHO CTBOPEHMUI 3HAYHOIO MIPOI0 NMPaBOBMMUK 3acobamu.
Mae micue [oMiHYBaHHSA HECNPaBELIMBOCTI Ta NOPYLUYKOTLCS iICHYIOYI KpUTEPIi COoLi-
anbHOi crnpaBennnBocTi. Pedopmm, 3aaeknapoBaHi CbOroaHI AepXaBoto, SKi Bnaga
HaMaraeTbCs BTIIUTU B XUTTS, € BONICHUMN ONs YKPAiHCbKOro CycrninbCcTBa i BTifO-
I0TbCS 3HAYHOKO MIPOIO 3aNIEXHO Bif, KOHKPETHOI CoLUianbHOI peanbHOCTI, ika Yy CBOIO
yepry € oyxxe HECNPUATIMBOIO | HABITb 3arpo3/INBOLD. YMCNEHHI 3MiHU, sKi HEOOXiAHO
MPOBECTU B AEePXaBi, BXe AAaBHO HA3PIiNn i HaBiTb nepespian. Bkpan HecnpnaTaneoro
ob6CcTaBMHOIO € iCHyto4Ya B YKpaiHi coujanbHa HEpiBHICTb, WO MNOMMOIIOETLCS Malixe
MOBHOIO BiACYTHICTIO CEPEAHBOIO KNacy, HasiBHICTIO HEBENNKOT YACTMHU Ay>Xe 3aMOX-
HUX Ntoaen i 3Ha4HMM BiacoTkoM (6nmn3bko 30 %) noaen, aki nepedyBatoTb 3a MEXEI0
OigHOCTI HaBITb 3a AaHUMU OEPXKABHUX OPraHiB cTaTUCTUKKU. [1o TOro X, BaxXko nosba-
BUTMCS NOYYTTS, LLIO NEBHA YacTuHa rpoMasiH (0coba1BO NOCaaoBi 0cobU, Aep>KaBHi
cny>x00BLij, Ntoan Noxunoro Biky) 6e3 eHTy3iadaMy CTaBAATLCA A0 NPOBEAEHHS HEOD-
XiOHUX CYCMniNnbCTBY pedOopPM: MEHCINHOI, 3eMeSIbHOT, MeANYHOI, XUTIOBOI TOLLO.

Bayko He noroautucs 3 . Pon3om, akuii BBaxae, o 06cTaBUHN 1S BUHUKHEH-
HS CNpaBeniMBOCTI 3’ABASAIOTLCA LLOpa3sy, KOAW AN, KOHPIKTY0UN, BUCYBaAlOTb
npeTeHsii Wwoao noainy coujianbHUX nepesar B yMOBax NMOMIPHOT MISEPHOCTI pecyp-
cie'. Jlokn He BUHMKAE NoaibHOT cUTyaLlii, HeMae niacTas A1 NosgBU Takoi YHECHOTHU, K
crnpaBeaiMBICTb, «TOYHO Tak Xe, Kak B OTCYTCTBUE YrPO3bl XU3HU UM PAHEHUS HEe
O6b110 Obl XpPabpPoOCTV UM reponsmMa... B obuiecTBe CBATbIX C OOLIMM MOeanom ...
BOMPOC O CrnpaBen/IMBOCTN HE BOSHUKAET»2,

fkoto mipoto umHHa KoHcTuTyuia YkpaiHu 3akpinioe cnpaBeasiMBICTb ik 6a30BY
LIHHICTb i 41 AINCHO BOHA peanbHO iCHye? Cyb’eKTMBHY BiAMOBIAb HA Lle 3anuTaHHS
MOXHa Jatu WnaxoM aHanisy pobotu Ix. Ponza «Teopus cnpaBenvMBOCTU».
beszanepeyHmMuy BUMOramm (ymoBamun) NpUHUUNY CNpaBenoMBOCTI Chif, BBaXaTu
npaBo KOXHOT NIOOMHK MaTu piBHi npaga (. Pon3 HasnBae 0CHOBOMOMOXHUMMN LiiH-
HOCTAMK cBOOOAY C/oBa i AyMKU, cBOOOAY COBICTi, 0cOOUCTY cBOOOAY, PiBHI MONITUY-
Hi Npasa). Jlloan NOBMHHI MaTn BiOKPUTUI OOCTYMN 00 Nocaj, a iCHylo4a coujasnibHa Ta
€KOHOMIYHa HEPIBHICTb MOBUHHI KOMMEHCYBATUCA OTPUMAHHSAM nepeBar O BCiX.
Baxxko He norogmMTncs 3 Takm BUCHOBKOM i BCE-Taku CJlif, 3ayBaXXKMTK, WO B peasibHO-
MY XUTTIi Ui 6a30Bi BAMOIv y YNCTOMY BUMMSAAi, IK FOBOPUTL i cCaM aBTOp Teopii, He
peanisytoTbes. B YkpaiHi, Pociicbkih depepaduii Ta Aesakux iHWKX aepxkaBax My Cro-
CTepiraemMo cuTyaLito, KONn NI0AnM 32 paxyHOK COLiafibHMUX Ta EKOHOMIYHUMX 6nar Bia-
MOBNAOTLCSA B Aeskmnx dyHaaMeHTaNbHUX cBOOOA,. PeanbHO GYHKLIOHYIOHO aBTop
BBaXkKa€ npouenypHy cnpaBeasiMBICTb, WO AOMOBHIOETLCS MPUHLMMNOM BiOMIHHOCTEN
Ta NPUHUMNOM BigwkoayBaHb. He gaoym aHanisy uboOMy NOHATTHO, OCKifIbKM BOHO Ma€e
Oinbw dinocodcbke 3HAYEHHS, 3a3HAYNMO, LLLO NPUHLMM BiAMIHHOCTEN € CYMiCHUM 3
npuHuunom edekTnsHocTi. k. Pon3a cTeepmxye, WO PO3BMHYTa AeMoKparTis, aka
©6a3yeTbCs Ha CNpaBen/IMBOCTI, HECYMICHA 3 MPUHLMNOM MakCuMasbHOi epekTMBHOC-
Ti. Ha npotmeary ubomMy NpPUHLNMY BiH BUCYHYB NPUHLMN CEPEAHbOI KOPUCHOCTI, KNI
€ peasibHM PIBHUM NPUAHATTAM PU3NKY BCiMa YieHamMm CyCnisibCTBa, KOXXEH NOBUHEH

1 Pons [x. Teopus cnpasegnmeoctn. — Hosocmbupck, 1995. — C. 121.
2 Tamcamo. — C. 122.
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MOroAaMTUCS Ha OOHi 1 Ti cami waHcu'. MprYoMy Lein NPUHLMN BUMIMBAE B TOMY YUCH
M 3 NPUHUMNY BiALIKOAYBAHb.

MpuHUMN BigWKOAYBaHb O3HAYAE NOMIMNWEHHS CEPEHbLOro XUTTEBOIO CTAHAAPTY,
36inblIeHHs 3aranbHOro 6nara. HarronosHiwe gnsa peanisaujii NpuHUMNY BiALWIKOAY-
BaHb — Lie 3a6e3nevyeHHs1 MOXJIMBOCTEN KOPUCTYBATUCS KYJIbTYPOIO, AOCTYNOM Bifb-
LIOCTi FPOMaAsiH A0 OCBITK.

Cnig 3a3HaunTK, WO B 6araTbox KpaiHax CBIiTy Aie Teopia cepeaHboi KOPUCHOCTI AK
€IEMEHT NpoLeaypHOi cnpaBedmBoCTi. binblwe TOro, Taka cnpaBemdsIMBICTb MOXE
OyTn JOCArHyTa He TiNbK1 B KpaiHax PUHKOBOT AeMokparii, a i y coujanicTu4Hux aep-
xaBax. [Mpuknagom Takmx KpaiH € Pecnybnika binopychk, sika 3a BifACYyTHOCTiI PUHKOBOI
€KOHOMIKM Ta HasiBHOCTI cneundivyHOoi aemokpartii 4EMOHCTPYE LOOCUTb BUCOKUI
piBeHb BBITi sk pe3ynbtat — NPUCTOVMHUI PIBEHb XUTTS HACENEHHS.

[na peanisauii npuHUMNY cnpaBegiMBOCTI HAA3BUYANHO BBAXJIMBOI0 3HAYEHHS
HabyBa€e CTBOPEHHS eEKTUBHOIO MexaHi3aMy 3abeaneveHHs noro aii. Mu gotpumye-
MOCSA OYMKU, WO Li MEXaHi3MK 3pEeLuToo € NoiTu4HUMn. bes cymHiBy, npouenypHa
cnpaBenMBicTb 6a3yeTbCsl HA BEPXOBEHCTBI npasa i KoHcTuTyuii. «[locne Toro, kak
CTOPOHbI MPUHANU NPUHUMWMABI CAPaBeaAMBOCTM B MCXOLHOM MOJSIOXKEHUN, OHU nepe-
XOOSAT K KOHCTUTYLMOHHOMY cOobpaHunio... CnpaBeasMBbiM SIBASETCS NONIUTUYECKUIA
MPOLECC, YyNpaBigeMblit KOHCTUTYLINEN»Z,

3 uboro norngay cutyauis B YKpaiHi B nnaHi aii npuHUMniB BEPXOBEHCTBA Npasa Ta
BEPXOBEHCTBA KOHCTUTYLi BUMMSAAe OCUTb TPUBOXHOIO Ta CYMHIBHOO. Beaniy npu-
Knagis Ta akTiB CBig4aTb HE Ha KOPUCTb BEPXOBEHCTBA HABELEHWX MPUHLUMNIB, a
WBKMALE, NPOTU HUX. IX iIrHOPYBaHHSA € MACOBUM, MPUYOMY MaIOTb MICLLE IK HABMUCHE
NOPYLUEHHS LMX NPUHLUMMIB, TakK i MOBHE HEPO3YMIiHHS iX CyTi Ta 3Ha4YeHHs. [pasoBuii
HIriNi3Mm, Ha Xanb, € MPUKPOK O3HAKO HALLOro CbOorogeHHs. BigcyTHi ageksaTHi npa-
BOBI MexaHi3Mu, siki 3abe3nevyBann 6 HegonyCcTUMICTb NOCAraHb Ha CBOOOAY Ta iHLUi
6a308Bi LiHHOCTI KoHCTUTyLii YKpaiHu. | e npm ToMy, WO KinbKicTb rpoMasiH, ski npu-
TArYIOTbCA 00 OPUOVYHOT BiAMNOBIAANBHOCTI 3a MPaBOMOPYLUEHHS, € BPaXaloyolo i
NepeBULLYE MIfIbIAOH OCI0 WOpPIYHO. BM3HavyanbHUM y HASBHOCTI B yKpPaiHCbKOMY CyC-
NifIbCTBI NPABOBOIO HIrisliaMy € Take siBMLLE, 9K KOPYMLS, WO peanbHO 3arpPOXye XNUT-
TEAIANBLHOCTI CamMOro CycninbCTBa Ta AepXaBu, ii BAaOHUX CTPYKTYp. BiocyTHicTb
peanbHUX yCnixiB y 60p0oTbbi 3 MPaBONOPYLUEHHAMM Ta HE3aNexXHoro cyay, 6eskap-
HICTb MOCaOOBLIB YCix pPiBHIB Ta 6araTto noaibHMxX ABULLL, MO CYTi, MPU3BENM OO0 TaKOro
CTaHy peyeit, Konm BinbLUiCTb rpoOMaasH BTPATUM Bipy B CpaBenIMBICTb | BBAXAOTh,
LU0 IePXXaBHWI YCTPI anpiopi € MnbOoKo HecnpaBeAIMBUM, a Aep>XXaBHa Bnaga nepe-
MMa€eTbCs YMCNEHHUMM Npobnemamu rpomagsH dopmanbHO abo X B3arasi 3axuae
nvLe CBOi Kopucamei iHTepecu. Taka cuTyauisd, WO HUHI Mae MiCcLEe B Aep>KaBi, Ha HaLl
nornsaa, € Bkpa Hebesne4vyHoto, a ToMy, o6 3MiHWUTK Taki HeraTUBHI HACTPOi rpoma-
OsH, 0ocobnmMBO HanepenoHi Bubopis Mpe3naeHTa YkpaiHM Ta opraHiB MiCLEBOro
CaMOBPSAYBaHHS, BNaja Ma€ NPOAEMOHCTPYBATM CBOE DaXaHHSA 3MIHUTU CUTYaLLilo B
Oep>aBi Ha Kpalle BXe HanbIMX41MM YacoMm.

MonitnyHa cuctema YkpaiHvu mMae 3abe3nedvyBaT KONEKTMBHI 6nara, a ToMmy Mae
OyTn HaBINbLL NOBHUM BTiIEHHAM NyOnivyHOCTI. KonekTMBHMMKN 6naraMmm matTb 6yTu

' Pons [x. Teopusa cnpaseanneoct. — HoBocubupck, 1995. — C. 150.
2 Tam camo. — C. 178.
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3abe3neyeHi BCi rpoMaasiHn B piBHOMY 00cAa3i (Hanpuknad, npaBo rpomMagsH Ha
3eMJI1o0 Ta i 1104w, Ha 3axuCT Bif, 30BHILLHBOI 3arpo3u, Ha EKOJIONYHO YNCTE OOBKINS
Towwo). Taki KONekTUBHI 6Gnara MOXyTb OyTW HaaaHi TiNbkM 3a y4acTi Aep>XaBu, a He
3acobamMu puHKy. 3a40BOMIEHHS LMX NOTPED MOnsrae B iCHYBaHHI TakuxX MPUHLMMIB
CcrnpaBeasIMBOCTI, K PIBHI LLAHCK BCiX NIOOEN HA OCBITY 1 KYNbLTYPY, @ TAKOX rapaHTo-
BaHWN couianbHUM MiHiMyM. [1paBo rpomMmansaH YKpaiHuM Ha OCBITY Ta KyJNbTypy MU
MOXEMO PO3rNaaaTHi B LLISIOMY K 3a0BiJTbHI, Xo4a NpobnemMu icHYt0Tb. BOHM NoB’a3aHi
3 HEOOXIiOHICTIO 3pOBUTK OCBITY Ta KyNbTypy AOCTYMHILLUMMMK ONS TPOMaasH, Heobxia-
HICTIO BUAiNEHHS 3HAYHUMX KOLLUTIB AJ19 36epeXeHHs Ta PEKOHCTPYKLIT 06’ eKTIB OCBITH i
0Cco0nMBO 00’EKTIB KYNLTYpPW TOLLO. |HaKwniA cTaH CnpaeB y NUTAHHAX rapaHTyBaHHS
rpomMagaHam YkpaiHu couianbHOro MiHiMymy. He Boaw4mcb 0O PETENbHOro aHanisy
uiei npobnemMmn, 3a3Ha4YMMO, LLIO BCi MparHEeHHs OepxkaBu 3MIHUTK CUTyauilo B L
cdepi Ha Kpalle He BigvyTHI i cnpuiiMaloTbes OiNbLLICTIO HACENIEHHS K HE3a40BINbHI.
Hu3bknii XNTTEBUIM piBEHb FPOMAdsSH HE KOMMEHCYETLCSH 3POCTaHHSAM 3apOoO6iTHOI
nnaaTn, NeHcii Ta IHWKMX couianbHMX BUNAAT, 3BiACK pO34apyBaHHS NOAEN, eMirpauisd,
anarisa Ta 3pOCTaHHA CoLianbHUX MPOTECTIB TOLWLO, WO TaKoX Chig, po3rnagatn sk
MNOPYLUEHHS NPUHLUMNY CNPaBea/IMBOCTI.

Y 3B’A3KYy 3 BUKNAAEHUM XOTifloca 6 3a3HayuTyv, WO OCTaHHIM 4acoM aepXKaBa
cTana Oinblie nepenmMartmuca npodneMamm cnpaBeasiMBOCTi B CYCHiNbCTBI. Y LbOMy
CEHCi JOCUTb NOKa30BUM € Kinbka piweHb KoHcTuTyuirnHoro Cyay YkpaiHm, B IKMX BiH
BUCNIOBMB CBOi NPaBOBi NO3WLLi 3 NUTaHb CNpaBenMBOCTI. 3okpema, gatoun odiliiHe
TNyMayeHHst HM3Ui HopM KoHcTuTtyuii Ykpainm, y PiwenHi Big 25 ciynHa 2012 poky
Ne 3-pn/2012 KoHcTuTtyuinHuin Cyg, YkpaiHn CnyLwHO 3ayBaxmB, WO YKpaiHa sk CoLi-
anbHa gepxasa 3000B’A3aHa CnpaBe/IMBO | HeynepeakeHo po3noainaTn cycninbHe
GaraTcTBO MiX rpoMagsHamMu i TepuTopianbHUMM FrpoMagamMm Ta nparHyTn oo 3éanatx-
COBaHOCTI OoaxeTy YkpaiHm. BogHoyac npaBoBa no3uiuis cyny nonsirae B TOMy, O
YkpaiHa npu 34iicHeHHi 3abe3neyeHHs 3arasnbHOCYCMNiNbHUX NOTPe6 y cdepi coujanb-
HOro 3axmMCTy 3a paxyHokK KowTiB JepxaBHoro 6oaxeTy YKpaiHn mMae BuxoguTth 3 ii
diHaHCOBUX MOXMBOCTEN, a KabiHeT MiHicTpiB YkpaiHu peryntoe nopsaok T1a po3mi-
pv couianbHMX BUNNaT Ta 4ONOMOrn, ki GiHaHCYIOTbCS 32 paxyHOK KOLWTiB Jlep>XaBHOro
Gomxety Ykpainu, BignosigHo 0o KoHCTUTyujii Ta 3akoHiB Ykpainu'. Boawounch 0o
peTenbHOro aHanidy uboro PiweHHs Ta PiweHHsA Big, 25 kBiTHA 2012 poky Ne 11-prni/2012,
3a3Ha4YnMMo, L0 BOHU He € 6e340raHHNUMK | BUKIMKAKTb MEBHI pO3AyMU Ta CYMHIBU.
MabyTb, He BMNAAKOBO Aekinbka cyanis KoHctutyuiiHoro Cyny YkpaiHu BUCNoOBUAn
OKpeMi yMKK, siki 6arato B 4OMY Chif, BBaXaTu CIyLIHUMMZ,

' PiweHHa KoHcTutyuiiHoro Cyay Ykpainu Big, 25 ciuna 2012 poky Ne 3-prn/2012 y cnpasi 3a
KOHCTUTYLINHMM NOAaHHAM npasfiHHA [eHcinHoro doHay YkpaiHm wono odiuinHoro tnyma-
YeHHs NOJIoXEeHb CTaTTi 1, YacTUH NepLLOoi, APYroi, TPeTboi cTaTTi 95, YacTUHM gpyroi cTaTTi 96,
nyHkKTIB 2, 3, 6 cTatTi 116, YacTuHm gpyroi ctatTi 124, yactuHu nepwoi ctatTi 129 KoHcTuTyuii
YkpaiHu, NyHKTY 5 4aCTUHU nepLuoi cTaTtTi 4 BIoaXeTHOro kogekcy YkpaiHu, MyHKTY 2 YaCTUHU
nepwoi ctatTti 9 Kogekcy agMiHICTpaTMBHOINO CyA04YMHCTBA YKpaiHN B CUCTEMHOMY 3B’SI3KY 3
okpeMnumMmn nonoxeHHsaMmn KoHctutyuii Ykpainn // BicHnk KoHctuTtyuinHoro Cyay YkpaiHn. —
2012. — Ne 2. — C. 25.

2 Okpemi oymku cyanis KoHctuTyuiiHoro Cyay Ykpainm : Lvwikina B. |. // OdiuitiHnii BicHWK
Ykpainn. — 2012. — Ne 70. — C. 19. — Crt. 2840; Okpemi aymku cypais KoHctuTyuiiHoro Cyay
Ykpainn : Cteutoka IN. B. // OdiuinHuin BicHnk YkpaiHn. — 2012. — Ne 56. — C. 76. — CT. 2262;
Okpemi gymkn cypais KoHctutyuiiHoro Cyay Ykpainum : Jlunaka . O. // OdiuiiHnin BiCHMK
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dyHoamMeHTanbHOK OCHOBOIO JIIOACHKOr0 BNOPsAKOBAHOMO CYCNiNbCTBA Chia, BBA-
XaTu oro cnpaeeanmeui ycTpin. OCHOBOIO X CnpaBenIMBOCTI € MOpasb SK CyKyn-
HICTb MO3UTUBHUX BMMOT LLOAO CYCMiJIbHUX BIOAHOCUH i SIK NpeaMeT pauioHabHOro
BMOOPY NIOAVHN.

3a . Ponsom mopasnb po3BmnBanacs Bif aBTOPUTAPHOI A0 Mopai acouiaLin i nwe
noTiM A0 Mopani NpuHUMNIB. ABTOPUTapHa MOpasib XapakTepHa A1t Cnabopo3BUHYTUX
CYCNiNbCTB, KOMM N0AVHA e He PO3yMi€ LUMPOKOI CXxeMun crnpaBennneocTi. Mopanb
acoLiauiin MiCTUTb BENNKY KiNbKIiCTb igeaniB i 3anexuTs Big, 400poi BOJi NoaviHM Ta po-
3YMHOr0 paujoHasibHOro Bubopy. Mopasb NpvHUMMIB — Lie KOn NtoaviHa, sika 3acBoina
cknagHiwi popmur Moparni acoujauin, 3gaTHa 4o 0OrpyHTYBaHHS NPUHLMMIB cnpaBeaiv-
BOCTI', L0, Ha HaLw nornag, 6a3yloTbCs Ha MPUAHATTI MPUHLUMMIB CNPaBeaIMBOCTI.

LLsnawe 3a Bce, mopanb, 9K i CNpaBennBICTb, BlacTuBa HE NuLLE NOAVIHI, a 1
MPaBOBMM Ta AEPXABHUM IHCTUTYLISIM, | B LbOMY BMNAAKy WOETbCS MPO MOJITUYHY
crnpaBenMBICTb. Y cydacHOMY CBITi 1 CycninbCTBi ocobucTa mopanb Mae 36epiratu
CBOI neritumMHi dyHKUii. Hanpuknagn, nuTaHHa OPYXHiIX CTOCYHKIB HE MOBWHHI OyTn
OOMIHYIOUMMW, KON WMAETbCA NPO AiSSbHICTb MOCaA0BUX OCIO OpraHiB Aep>KaBHOI
Bagu, siki NOPYLUYIOTb YMHHE 3akoHoA4aBCcTBO. O4HaK y Hawwili aepxxasi He MOOAMHOKI
BUNALKWM, KONW AepXaBHa Blaaa irHoOPye 4m He NoMivae Ui, B LLIIOMY 3pO3yMifi BCiM,
npasuna. Mpuknanie NOPYLIEHHS TakMX MOpPaibHUX HOPM OEPXABOKO € YMmarsno, a
pes3ysbTaToM LbOro € BCe Ta cCamMa HeoBipa Nio4en 00 OePXaBHUX IHCTUTYLIN, [OCUTb
4acTo HeniaTpuUMKa Ta KpUTKKa Ail, pilueHb abo pedopM, ki NpuiiMaoTbCs Y1 Npo-
BOOATLCA OpraHamMmu Bniagn.

CbOrogHi CBiT BCTYNMB B enoxy rnodanisadii, a ToMy MOBY NMOTPIOHO BBECTM NPO
CniNbHY OO0 NIOACTBA, a TakOoX MNPO YHiBepcanbHy crnpaBeanvBiCTb. € maiixe
3arasibHOBNU3HAHMUM, L0 BOHA MOYMHAETLCSA 3 BUMOT PIBHOCTI ik 3a60pOHM CBaBOi Ta
HeynepemkKeHOCTi i € OCHOBO cnpaBeanMBoi noBediHku. Came CMMBOIOM Heynepea-
XXEHOCTI € 300paxkeHHs 6OruHi crnpaBeannMBOCTI i3 3aB’A3aHMM O4MMa Ta TepesamMin B
pykax?. 3BMYANHO, HE MOXHA He MOrOAMTUCH 3 TBEPOKEHHSM, L0 YHIBEPCasibHY
crnpaBeaivMBICTb XapakTepuna3ye BU3HAHHS TakmMX MPaBOBUX LIIHHOCTEN, K XXUTTS, Bnac-
HiCTb, JOOpPe iM’sA (4eCTb), LLO BTINIOIOTLCA Y BU3HAHHI NpaB noauHW, Hacamnepeq, ii
npasa Ha cBo6oayS.

CnpaBeaMBol0 MOXHa Ha3BaTK Ty KOHCTUTYLLIO (44 TOWM CTaH crnpas), Wo 3a6e3-
neyye npasa niognHu*. Yu Bignosigae YnHHa KOHCTUTYLA YKpaiHW LibOMY NPUHLMITY?
Bignosigob Ha Ue 3anuUTaHHA OaloTb YNCEHHI cnpobu BHECTU A0 Hei 3MiHW YM HaBiTb
NMPUIAHATY HOBY KOHCTUTYLIO. | Lie 3a BiACYTHOCTI y MONITUYHOT eniTu KoHuenuji noby-
[0BW HALLOro CycnifibCTBa. Y Takmx yMOBax HE MOXHa AaTyn OAHO3HA4YHOI BiAgnoBsiai, 4ym
NOTPIGHO NPUIMATK HOBY KOHCTUTYLLIIO | Y Byae BOHA MaHALLEEIO Bifl TUX TPYAHOLLIB,
3 aKnMn gepxasa Bxe OinbLue 20 pokiB He MOXe BNopaTucs.

Ykpainn. — 2013. — Ne 14. — C. 44. — Cr. 508; Okpemi oymku cynais KoHctutyuiinoro Cyany
Ykpainun : Mapkyw M. A. // OdiuiiHnin BicHuk Ykpainn. — 2012. — Ne 56. — C. 78. — Ct. 2262.
' Pons [Ix. Teopusa cnpaseannmsocti. — Hosocubupck, 1995. — C. 412.

2 Iboge O. CnpasennmBicTb i cybecugiapHicTs // Buctynu B Ykpaini. — K. : Anstepnpec,
2004. — C. 18.

8  Tamcamo. — C. 19.
4 Tam camo. — C. 47.
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Ha 3aBepLueHHs xoTinocs 6 noaaTtun, Wo cama CnpaBeaIMBICTb Y CYCMiNIbCTBI MOXe
i NOBMHHA BUCTYNaTU sIK reHepaTop Ao6pa, NpauboBUTOCTI, CTUMYJ CYCMiNIbHOI Aisnb-
HOCTI. 9K yHiBepcanbHa KaTeropis CnpaBenMBiCTb Ma€e Pi3Hi BUAW, NPO SKi BXe 3ra-
ayeanocs BuLle i ki 6yn NnpeaMeToM PeTesnbHOro AOCHIAXEHHS BUAATHUX YYEHUX
pi3Hux Yacis. Mpasuii 6yB x. Pona, 9knin BBaxas, L0 CNpaBe/IMBICTb NOBUHHA OyTH
3acHOBaHa Ha NPUHUMNI rPOMaacbkkoi piBHOCTI. CouianbHa 1 EKOHOMIYHA HEPIBHICTb
BUMNpaBaaHa TilbkK TOAj, KoM 3abe3nevyeHo KOMMEHCYo4i nepesaru iHWum NoasmMm.
Bnapa ue, mabyTb, po3yMie, ane ii HamaraHHs B LbOMY HarnpsiMi He € NepPekKOHINBUMMN.

Kywnupenko A. I. CnpaBeannMBocTh kak 6a30Bast LEHHOCTb KOHCTUTYLIMOHHOIO
cTposi. B cTatbe uccnenyetcs takasi pyHagameHTasbHasl LLleHHOCTb 06LecTBa, Kak cripa-
BeA/INBOCTb. PaccmarpuBaioTcsi ICTOKU, COCTaBJISIIOLUME 3/IEMEHTbI Y 3BOJIFOLMS Pa3Bu-
TUSI MPUHUMINA CrIpaBeaIMBoCTU. AHaIM3NPYIOTCS CyLLEeCTBYyoLME B YkpauHe rnpobiemsi,
rpensiTcTByloLMeE ero rnPakTUYeckoMy OCYLLECTBIIEHNIO, U BO3MOXHbIE MyTv npunbxe-
HUS1 rpaxaaH 1 obLecTBa K peann3aunm naer crpaseninBocTu.

Knro4eBbie cnoBa: cripaBe/IMBOCTb, NPOLEAYPHasi CripaBeaMBOCTb, MPUHLUM OT/IV-
4 Y BO3MELLEHWIA, BEPXOBEHCTBO MpaBsa, KOJIJIEKTUBHbIE Bniara, Mopasb, EMOKPATUS.

Kushnirenko O. Justice as the Fundamental Value of Constitutional Order. The
article studies such fundamental society value as justice is. The origin, constructing
elements and evolution of the principle of justice until our times have been considered. The
existing in Ukraine problems which are considered as obstacles to the practical
implementation of this principle has been identified. The attention have been drawn to the
possible theoretical ways of people’s and society’s approach to the realization of ideas of
Justice.

Key words: justice, procedural, the difference and compensation principle, the rule of
law, principle, collective profits, and democracy.

80



BicHuk KoHcTuTtyuiviHoro Cyay Ykpainv

Ne 3/2013

TEOPIA TA IIPAKTHKA KOHCTHTYIITHHOI FOPHCTHKIIT

Bnnue piweHb KoHcTUTyuitHoro Cyay YkpaiHu
Ha NpaBOBMU NOPAAOK Yy AepiXKaBi B acNeKkTi 3aXucTy
KOHCTUTYUilAHMX NpaB. i ceo6oa’

A. lonosiH
lfonosa KoHcTuTtyuiiHoro Cyany YkpaiHm

Y cTatTi po3rns[aTeCs NUTaHHS BIMBY pilieHs KoHeTutyuiviHoro Cyay Ykpainu Ha
rnpaBoBuii NopsaokK y Aepxasi. OcobmBYy yBary npuaineHo opraHisaLlii 3axmcTy KOHCTUTY-
UiiHnx npaB i cBo6O4 NOANHW | rPOMaAsiHMHA BIAMOBIAHO [0 CYHaCHUX MIKHaPOAHUX
cTaHaapTiB.

Kno4oBi cnoBa: KOHCTUTYLiSI, KOHCTUTYLIIOHAI3alisi, MpaBoBuY MOPSAOK, KOHCTUTY-
LiiHWI nopsiAoK, NPUHLMN cybcuaiapHOCTI, KOHCTUTYLIVIHA ckapra.

B ropuauvyHin nitepatypi NpaBoBMin NOPALOK NPUAHATO BU3HAYATU 9K CTaH BiAHOC-
HO yCTaneHOoi NPaBoOBOi YNOPSAKOBAHOCTI (BPErybOBAHOCTI Ta MOrOAXEHOCTI), 3axu-
LeHocTi Ta 6e3nekn NpaBoOBOi CUCTEMU CYCMINbCTBA, WO CKIaOaETbCA B YMOBax
peanizauii NpUHUMNY BEPXOBEHCTBA NpaBa Ta aBTOPUTETY 3aKOHY (3aKOHHOCTI). To6TO
ue atmocdepa (yCcTpirt) HopManbHOro, CNPUATIIMBOrO, MPABOBOr0 XUTTS CYCNiIbCTBA,
LLLO BCTAHOBJIIOETBLCA B pe3ysfbTaTi 34IMCHEHHS NPUNUCIB NPaBOBUX HOPM (BUKOPWUC-
TaHHA [003BOMB (NpaB), BWUKOHAHHA 0OOB’A3KiB, AOTPMMAaHHA 3abOPOH) ycima
cyb’ekTamu npasa.

MowmpeHe TakoxX TBEPOXKEHHS, WO NPaBONOpPsaoK Y AepXasi — Le Hacamnepe[,
KOHCTUTYUIMHWI NOopsgok. B npuHumvni ue npaeBuibHO, OOHAK HE MOXHA HE BPaxOBY-
BaTW I Te, WO HE 3aBXAW i HE BCi MUTAHHS OEPXABHOrO i CyCMijlbHOrO XapakTepy
MaloTb 4iTKE KOHCTUTYLNHE perynioBaHHA. BignosigHO, He BCi HIOAHCK NPaBOBIgHO-
CWH, WO BMHWKAKTb Y CYCMiNbCTBI, 3HaxX0AsTb CBOE BigobpaxeHHss B OCHOBHOMY
3aKkoHi aep>xxasu.

LiNncHO, KOHCTUTYLiS (HaBiTb BUXOASYM 3 NATUHCBKOIO 3HAYeHHs LbOro CfoBa
constitutio — ycTpil) BU3HA4ae, 9K nNpaBuio, OCHOBHI MPUHUWMAN YCTPOKO OEpP>KaBu.
MowmrpeHHs UMX NPUHLMNIB HA KOHKPETHI MPaBoBiAHOCUHU, TOOTO iX KOHCTUTYLiOHA-
nisauis, 30iNCHI0ETLCA LWNSXOM BUAAHHS 3aKOHIB Ta iHLWMX MPaBOBUX akTiB. K 3a3Ha-
ymB 3 uUboro npueoay fonosa KoHctutyuiiHoro Cyay Pecny6niku BipmeHis, uneH
BeHeuiaHcbkoi Komicii npodecop I ApyTIOHSIH, «peanbHe NpaBoBe Mipuio AeMoKpa-
Tn3auii cycninbCTBa — Le PiBeHb KOHCTUTYLiOHaNi3awji CycniNbHUX BiGHOCKMH HAa OCHO-
Bi BEpPXOBEHCTBA npasa»2. - TOBTO 3aKOHW Ta iHLUI NMPaBOBi akTh, AK MiOKPECIETLCS,

1 Marepianu cTaTtTi BUKOPUCTOBYBAINCSA aBTOPOM Y A0MoBiAi Ha MixXHapoaHi KoHbepeHLii
«CTaTyC KOHCTUTYLMHMX CyAiB Ta iX BNAMB Ha NPaBOBUIA NOPSAOK y AepXaBi», NpUCBAYeHin 20-1
piyHmui Cnoeaupkoi Pecny6niku, wo Bindynacsa 8—10 kBiTHA 2013 poky B M. Kowunue.

2 ApytioHsiH . . CUCTEMHbIi MOHUTOPVHI KOHCTUTYUMOHANM3Ma 1 npobnemsl passutis
KOHCTUTYLIMOHHOW I0CTULMM : BBICTYMAEHME Ha MeXayHapoaHOM KOHMEPEHLMN, MOCBSILLLEHHON
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Hanpwuknag, B KoHcTuTyuji YKpaiHu, MatoTb npunmMmaTtmcsa Ha OCHOBI KOHCTUTYLIT | BiA-
noBigatn in.

[MpakTrka MiXXKHapPOAHOrO0 KOHCTUTYLLIOHANi3My NEePEKOHNBO CBigYUTb, WO came
TaKi KOHCTUTYLji € HalbinbL cTadinbHUMK. Ckaximo, KoHcTtuTyuis CLUA, cxBaneHa B
1787 poui, gie 0o ubOro yacy i 3a3Hana nuuie 27 nonpaBok. MNpuynHM Takoi cTabinb-
HOCTI, 3a cnoBamMu BigOMOIro amepukaHcbkoro opucta A. Kokca, NOACHIOITLCA TUM,
o «nepeicHa KOHCTUTYLSA, K | paHiwe, A06pe HaM CNYyXUTb, HE3BaXatuun Ha BENU-
4yesHi 3MiHUM B yCix ranyssax xutta CnonydeHumx LUTaTie, Tomy wo tBOpUi KOHCTUTYLI
BOJIOAINM AOCTATHLOK MyApPICTIO, W06 BKIACTU B HEl PIBHO CTiflbkU, CKiNbKU GY0
noTpi6Ho, ane He BinbLue»'.

Tomy, Ha Haw nornsg, NpaBoBUI MOPSAOK — Le Hacamnepen 00’€KTUBHO i
Ccy0’EKTVMBHO 3YMOBJIEHUI CTaH COLiaIbHOrO XUTTS, L0 XapakTepU3yeETbCS BHYTPILL-
HbOIO Y3rOOXKEHICTIO CUCTEMU MPABOBUX BiHOCWUH, 3aCHOBAHUX HA KOHCTUTYLIMHUX
NPUHLUMNAax npaea i 3aKOHHOCTI, a TakOX Ha AEMOKPAaTUYHUX, N'YMaHICTUYHUX | MOpanb-
HUX BUMOrax, rnpasax i 000B’A3kax, cBOOOIj Ta BiANoBiaanbHOCTI BCix Cy0’EKTIB npasa.

Lli OoCHOBOMOMOXHI OpraHisauiiHi 3acagn OiSSIbHOCTI AEMOKPaTUYHOI Oep>KaBu
3HaWLWNM CBOE Bigo0OpaXKeHHs B MOJIOXKEHHSAX 3arasibHOBM3HAHMX akTiB MiXXHAPOAHOrO
nyoniyHoro npaea. OgHak Npu LbOMY B Cy4aCHOMY MiXHapOaHOMY NpaBi BUSHAETHLCS
i Oie we oaMH AyXe BaXIMBUIA MPUHLMUN — MNPUHUMA cybcuaiapHoCTi (Big nar.
subsidiarius — pONOMIXHWI), 3rigHO 3 SKMM CcninbHOTa (Hanpuknag, €BPONeNncbKnin
Cot03) BoaeTbca 00 6yab-aKMX 3aX0A4IB NnLLE B TOMY pasi, K0 BOHM ePEKTUBHILLI 32
BiZINOBIAHI 3aXx04M Ha HaLuioHaNbHOMY, perioHanbHOMY abo MicLueBOMY PiBHAX. TOOTO
nyoniyHa Bnaga B MacLuTabi CBiTOBOro CniBTOBapMCTBa HE CTaBUTb 3a METY 0OMEXY-
BaTtn cdepy Aii nybniyHOi BNaan OKPeMO B3ATOI AepxkaBu, TUM Oinblue nocictu ii
Micue. [lemokpatnyHa Aepxasa, CnMpaloyncb Ha 3aranbHOJMOACHKI LIHHOCTI, Mae
npaso GopMyBaTN CBOE 3aKOHOAABCTBO 3 ypaxyBaHHSAM HaLiOHANbHUX, PenirinHux
0C0oBMBOCTEN, ICTOPUYHO CPOPMOBAHUX TPAANLLINM | 3BMYAIB CBOro Hapoay.

KoHcTuTyuia Ykpainm, npuiiHata y 1996 poui BepxoBHoto Pagoto YkpaiHu Bif, iMeHi
YKpaiHCbKOro Hapoay — rpoMagsiH YkpaiHu BCiX HaLioOHabHOCTEN, TakOX Mae xapak-
TepHi 0coBNMBOCTI.

B OcHoBHOMY 3akoHi YkpaiHy nporosiolleHo CyBEPEHHOIO i HE3aNexHo, AEMO-
KpaTUYHOIO, COLiaNbHOIO, MPABOBOIO AEPXABOI0, OOHVM 3 000B’A3KIB sKOi € 3a6e3-
neyvyeHHs npas i cBOOOO NIOANHU | TPOMaasHUHA.

[na peanisauii ubOro BUHATKOBO BaXX/IMBOrO 3arajibHOOEPXABHOIO 3aBOaHHS
KoHcTuTyujis nepenbdavyae CTBOPEHHA KOMMIEKCHOIO AepPXXaBHOrO MexaHiaMmy 3axucTy
npae i ceo604, BXJIMBUM eN1eMeHTOM sikoro € KoHcTuTyuiiHmin Cya, YkpaiHu.

K CBIiAUMTB NPaKTNKa, YTBOPEHHS B EBPOMNENCHKNX Ta iHLIKMX KpaiHax OpraHiB KOH-
CTUTYLINHOI IOPUCOVIKUIT € OAHUM i3 HaMBAroMilLNX AOCATHEHb Ha LWSXy GOpMYyBaHHS
edEeKTVMBHOI0 MexaHi3aMy 3axMcTy OCHOBOMOJIOXHMX NpaB i cBOOOA NIOANHU | rpoMa-
OsIHMHA B Aep>KaBi, WO nporonocuna cebe npaBOBOIO, AEMOKPATUYHOK Ta coujab-

neaguatunetuio KoHctutyuuoHHoro Cypa Pecnybnuku Bonrapusi, r. Codusa, 29 uona
2011 ropa // KOHCTUTYyUMOHaNM3M : YPOKW, BbI3OBbI, rapaHtum : c6. m30p. nyon. un
BbicTynneHun. — K. : Jloroc, 2011. — C. 43.

' TMepeknag aHrMOMOBHOI FPOMaACLKO-MONITUYHOT liTepaTypu : cucTeMa AepXXaBHOro yrnpas-
niHHeA CLUA / J1. M. YepHosaTtuii, B. I. KapabaH, O. B. Pebpii, I. . Jlinko, I. M. ApoLtyk ; 3a pea.
1. M. YepHogaToro Ta B. |. KapabaHa. — BiHHuus, 2006. — C. 12.
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HOt. Mpy ubOMY He 3aMBe 3a3HA4YNTU, WO BUHUKHEHHS IHCTUTYTY KOHCTUTYLIMHOIO
CYOO4YMHCTBA — HE BMMNAAKOBICTb, @ HACMIAOK iCTOPUYHOIO €BOJIIOLLIMHOIO NpoLecy
dopmMyBaHHSA ePEKTUBHOIO MEXAHI3MY 3axXUCTy MPOMAAAHCbLKMX MPaB, KU MOXKHA
YMOBHO MNOAINNTU HE AeKinbka eTanis.

CnouyaTky iaes 3anpoBakeHHs NPaBoOBOro NOPSAKY 4SS 3aXUCTy npaB 0cobu B CO-
uiymi dopmynioBanacs y nmcaHmx 3akoHax. 3rogom nig, BravBOM NPOCBITHULLKAUX iAen
LLL.-J1. MoHnTeck’e, Ix. Jlokka, XK.->XK. Pycco Ta iH. BUHMKNO PO3YMiHHS, LLIO NPOCTi 3aK0-
HW HE MOXYTb Y MOBHOMY 00CS3i 3aXUCTUTM NEPECIYHOr O YNeHa CyCninbCTBa Bif, CBaBiN-
ns 3 BOKY KOPONIBCbKOI, KHA3IBCbKOI, iMNepaTopcbKoi Ta iHWoi Bnaau. MoTpibHi 6ynu
akTn, ki yTBepaKyBanu 6 Takunii NpaBonopsaokK y AepxXasi, Lo NikBiaoByBaB 61 OCHOBHI
nepenymMmoBy LbOro CBaBisg, a caMe KOHUEHTPALLIIO y CI03epeHa 3aKOHO4aB4u0i, BUKO-
HaBYOi Ta CyO0BOi BNaan. TakmmMmn aktaMm CTasnm KOHCTUTYLT, SKi OinbLUICTb UyBinisoBa-
HMX KPAiH CBITY NPUNHSAN HAMPWKIHLj MO3aMUHYIOr0 Ta NOYaTKy MUHYJIOFO CTOPIY.

Mpenreyeto HaCTyNMHOro ertamny Ha LbOMY TEPHUCTOMY LWASXY CTaB BUAATHUN
aBCTpicbknii topuct Ta dinocod I KenbseH. Came BiH po3pobuB i 3anpoBaamB KOH-
Lenuilo KOHCTUTYLIMHOMO CYAOYMHCTBA Ta KOHCTUTYLLINHOrO KOHTPOJIIO K rapaHTito
[NOTPMMaHHA B NPaBOBIl, AEMOKPATUYHIN OepXXaBi KOHCTUTYLINHUX npaB i cBoboa.
Moro TeopeTudHi BUKNaaku Ta NpakTUYHi HanpawoBaHHa 3000ynn 3aranbHe BU3HAH-
HS, | 3 YaCOM IHCTUTYT KOHCTUTYLIIMHOIO KOHTPOJO OyNo 3anpoBaaXeHOo B OiflbLUOCTI
LMBINi3oBaHUX Aep>aB €BpPonu Ta CBITy, Y TOMy 4nchi B 1996 poui B YkpaiHi.

BignoBigHO 00 KOHCTUTYUIT Ta 3aKOHIB YKpPaiHM OCHOBHUM 3aBAaHHAM KOHCTUTY-
uinHoro Cyay YkpaiHn Ik €AMHOro OpraHy KOHCTUTYLIMHOT IOPUCAMKLIT B Aepxasi €
rapaHTyBaHHA BepXOBEHCTBA KOHCTUTYUii HaA BCil ii TepuTOopii, 30KpEMA, LUISIXOM
30INCHEHHA CYAOBOr0 KOHCTUTYLMHOrO KOHTpoo. KoHctutyuinHuin Cyn YkpaiHw
MPUMAaE PILLEHHS | JAE BUCHOBKN 3 TakKMX MUTaHb:

— BigNoBigHOCTI KOHCTUTYLT YKpaiHM 3aKOHIB Ta iHLWNX NpaBOBUX akTiB BepxoBHOI
Panun YkpaiHu, akTiB MNpe3naeHTa Ykpainu Ta KabiHeTy MiHicTpiB YkpaiHu, npaBoBuUX
akTiB BepxoBHoi Pagy ABTOHOMHOI Pecny6niku Kpum;

— BignoBigHOCTI KOHCTUTYUIT YKpaiHM YMHHUX MiXHapOOHUX OOroBopiB YKpaiHu
abo TUX MiXHapPOOHMX OOroBOpIB, LLO BHOCATLCS 00 BepxoBHoi Paan YkpaiHu ans
HaZaHHS 3roam Ha ix 060B’A3KOBICTb;

— OOTPUMAHHS KOHCTUTYLIMHOI Npoueaypy po3ChifyBaHHs i pO3rnaay cnpasu Npo
yCYHeHHS Npe3naeHTa YkpaiHm 3 nocta B NOpsAaKy iMNiYMEHTY B MeXax, BUSHA4YEHNX
ctattamm 111 1a 151 KoHcTnTyuji Ykpainu, a Takox AoTpuMaHHsa BepxosHoto Pagoto
ABTOHOMHOI Pecnybnikn Kpnm KoHCTUTYLi | 3aKoHIB YKpaiHu;

— odiuinHoro TnymMmadyeHHsa KOHCTUTYLT Ta 3aKOHIB YkpaiHu.

BoaHouac no noBHoBaxkeHb KoHCTUTYLiMHOro Cyay YKpaiHu He HanexaTb NMUTaHHS
3aKOHHOCTI aKTiB OpraHiB Aep>XaBHOi BfaaM Ta MICLLEBOro CaMOBPSAYBaAHHS M iHLUI
MUTaHHS, LLLO CTOCYIOTbCHA MOBHOBAaXEHb CYAIB 3arasibHOi OPUCONKLIL.

Y cBoin aianbHocTi KoHcTutyuinHmin Cyn YkpaiHn KepyeTbCH MONOXEHHSAMM
KoHCTuTyLii | 3akoHiB YKpaiHX, BpaxoBykUM 3arasibHOBU3HAHI Mi>XKHAPOOHI HOpMK Ta
CTaHZapTW B ranysi 3axncTy npas NIOANHU, @ TaKOX MPaKTUKy EBPONENCHKOro cyay 3
npas JIIOANHU.

lOpunanyHa cuna akTtie KoHcTuTyuinHoro Cyay YkpaiHnm BU3HA4Ya€eTbCs TUM, LWO
BOHU € 000B’A3KOBUMW 011 BUKOHAHHSA Ha BCili TepuTopii YKpaiHW, He nignsarailoTb
OCKapPXEHHIO | He BUMaraloTb NiATBEPAXEHHS 3 OOKY iHLIVX OpraHiB i nocagoBux oci6.
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[MpaBoBuMii akT abo NOro okpemi HopmMu, BU3HaHI pileHHAaM KoHcTuTtyuiiHoro Cyay
YKpaiHM HEKOHCTUTYLINHMMMW, BTPayaloTb IOPUANYHY CUNY 3 OHA NPUAHATTS Takoro
pilLEHHS, a HOpMa, Wo a0 Akoi KoHcTuTyuinHmin Cya aaB odiuiiHe TnyMayeHHs, Hapa-
Ni NOBMHHA 3aCTOCOBYBATMCS BiAMNOBIAHO 40 LbOrO TAYMAYEHHS.

Takmm 4mMHOM, npaBoBuin ctaTyc KoHcTuTyuinHoro Cyay YkpaiHu gae 3amory 34in-
CHoBaTN e(pekTUBHY OXOPOHY KOHCTUTYLi 9Kk OCHOBHOIO 3aKOHY Aep>XKaBun, 3axmLlaTtim
CTabiNIbHICTb KOHCTUTYLLIMHOIO MPaBOMOPSAKY i rapaHToBaHi Ha KOHCTUTYLLIMHOMY
piBHi NpaBa i cBO6OAM NOANHN | FpOMaasHUHA.

OpaHum 3i cnocobiB 6e3nocepenHbOro 3axmMcTy LyxX npaB i cBoOOA, € 3AiACHEHHS
KoHcTuTyuinHum Cynom YkpaiHm ogiuiiHoro tnymadeHHst KOHCTUTYLi Ta 3aKoHiB
YkpaiHu 3a 3BepHEHHAMU DIiSNYHUX i IOPUANYHUX OCIO.

MpaBo 3BepHyTUCA A0 KOHCTUTYLiHOro Cyay YKpaiHu 3 KNonoTaHHAM Npo odiLLin-
He TAyMa4eHHs nonoxeHb KOHCTUTYUII i 3akoHIB YKpaiHn B pasi ix cynepe4amBoro
3aCTOCYBaHHS, AKLLO Lie NOpPYLUYE KOHCTUTYLINHI NpaBa 3asiBHMKA ab0 3arpoxye im, —
OJHa 3 MOXJIMBOCTEN peanisavii NtoaNHOK CBOro npasa Ha Cy40BUIA 3aXUCT.

Xoua KoHcTuTyujieto Ykpainu He nependadyeHo PyHKLIOHYBAHHS iIHCTUTYTY KOHCTU-
TyuiiHOT ckapru, npote 3akoHoM Ykpainun «Mpo KoHcTutyuinHuin Cyg Ykpainu»', ak
3a3Hayae npodecop B. LLlanosan, «3anpoBagXeHO CBOEPIAHUI 3aMiHHKK»2. MaeTbes
npo Te, WO Y pasi AKLLO NPy TIYMa4YeHHi IKOroCb 3aKOHY Oyae BCTaHOBIEHO HAsABHICTb
0O3Hak 1oro HesignosigHOCTI KoHcTuTyuii Ykpainm, KoHctutyuiihnin Cya Ykpainu y
LbOMY CaMOMy MNPOBa[XEHHi BUPILLIYE MUTAHHSA LWOAO HEKOHCTUTYLIMHOCTI LbOro
3akoHy (cTtatTa 95). Lle BunnmnBae Hacamnepepq 3i ctatycy KoHctutyuinHoro Cyay
YKpaiHn, 9Kk K rapaHT BepxoBeHCTBa KOHCTUTYLIT YKpaiHu Ha TepuTopii Aep>xasun
anpiopi He TiNbKM HE MOXe T/IyMa4nTU HEKOHCTUTYLIMHI 3aKOHOAaB4Yi HOPMU, a
3000B’A3aHUN NPUNNHATK iX Oil0 9K TakuX, WO NOPYLUYOTb KOHCTUTYLIAHWIA NpaBo-
nopsiaokK B Aepxaei. 30kpema, naeTbCs NPO NOPYLUEHHS BCTAHOBIEHOrO CTaTTElO 8
KoHCcTuTyuji YkpaiHn npuHUmMny BEPXOBEHCTBA NpaBa, 3a 9KMM 3aKOHU Ta iHLWi npa-
BOBI akTW MPUNMat0TbCs HA OCHOBI KOHCTUTYLIT YKpaiHW i NOBUHHI BignoBigaTtu in.

Tak, nig, 4ac po3rnsaay CnpaBu 3a KOHCTUTYLIMHMM 3BEPHEHHSM FPOMaAsdHMHA
KocTteHka 1O. I. 100 odiuinHOro TnymMmadyeHHsa okpeMmnx Hopm 3akoHy YkpaiHn «[po
BHECEHHS 3MiH 00 3akoHy YkpaiHu “lMpo yBidyHeHHs Mepemorn y Benukiii BiTunsHsHin
BiriHi 1941-1945 pokiB”» KoHCcTuTyuiHni Cya, YKpaiHn yCTaHOBMB HAasSIBHICTb HEBIA-
nosigHocTi KoHCTUTYLT YKpaiHn nonoxeHHs ab3ally LOoCTOro cTatTi 2 Lboro 3akoHy
Ta, Kepy4nCb, 30KpemMa, YacTUHOIO Apyroto ctaTTi 95 3akoHy YkpaiHu «Mpo KoHc-
TUTYUinHNA Cya YKpaiHW», BUSHAB MOro HEKOHCTUTYLIRHNMS,

T Mpo KoHctutyuinHnin Cya, Ykpainuv : 3akoH Ykpainu Big, 16 xosTHs 1996 poky Ne 422/96-BP //
BinomocTi BepxoBHoi Pagun Ykpainn. — 1996. — Ne 49. — Cr. 272.

2 lllanosan B. M. KoHcTuTyLjitHa ckapra // KOpuandHmin CnoBHYK : 3akoHoaaB4a 6asa [Enekt-
poHHMI pecypc]. — Pexum goctyny : http://www.zakony.com. ua/juridical.html?catid=40016

3 PiweHHa KoHctutyuiriHoro Cyay Ykpaitu Bif, 16 uepeHsa 2011 poky Ne 6-pri/2011 y cnpasi 3a
KOHCTUTYLINHMM 3BEPHEHHAM rpomaasHuHa KocteHka tOpis IBaHOBMYA LOA0 OQILINHOIO Ty-
MayeHHs1 OKPEMMX MOJSIOXKEHb NiANYHKTIB 1, 2 NyHKTY 1 3akoHy YkpaiHu «[1po BHECEHHS 3MiH 40
3akoHy YkpaiHun “Ipo yBidyHeHHs Mepemoru y Benukin BitTunaHaHin BiiHi 1941-1945 pokis”
o040 NopsaaKy odiuinHoOro BukopmucTaHHsa koniv lNMpanopa lMepemorun» // BicHNK KOHCTUTYLiAHOTO
Cyay YkpaiHn. — 2011. — Ne 6. — C. 59.
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Tak camo, K PO3MSHYBLUW CMpaBy 32 KOHCTUTYLIMHUM 3BEPHEHHSIM FPOMaAHKMN
lankiHoi 3. I woa0 O0PILINHOrO TNyMayYeHHs NOJIOXEHHS YaCTMHK 4eTBepPTOoi cTaTTi 3
3akoHy Ykpainu «[po 3anobiraHHs BNAMBY CBITOBOI (iHAHCOBOI KPM3M Ha PO3BUTOK
OyniBenbHOI ranysi Ta XUTnoBoro oyaisHMuUTBa», KoHcTUTYLinHKIA Cya, YKpaiHm BU3HaB
HEKOHCTUTYLLIMHMM MOJIOXEHHS LbOro 3akoHy, 3rigHO 3 9KMM «3a00POHAETLCSA PO3i-
pBaHHSA Qi3NYHMMUK Ta IOPUANYHUMU OcobaMKn Oyab-SKUX OOrOBOPIB, pPes3ynbTaTtoM
AKMX € Nnepepaya 3abyaoBHMKaMK 3aBepPLUEHOro 06’ekTa (Y4acTuHM 06’ ekTa) XXNTIOBO-
ro 6yAiBHMLTBA 32 YMOBMU, LLLO 3a TakKuMm gorosopamm 3aincHeHo onnarty 100 BigcoT-
KiB BapTOCTi 06’eKkTa (4aCTUHM 06’eKTa) XNTIOBOro OyaiBHULITBA» .

OTmxe, NopyLUYyoUK KIOMOTAHHA NPo odiliiHe TNyMadeHHs 3akoHy abo MOro okpe-
MWX MOJIOXEHb, CYO’EKT mMpaBa Ha KOHCTUTYLUiMHE MOOAHHSA (3BEPHEHHS), MO CyTi,
OOHOYACHO iHILiOE 3OINCHEHHSA KOHCTUTYLIMHOIO CyL0BOIr0 KOHTPOJIO LIMX MONOXEHb
4K 3aKOHY B LLIJIOMY.

He BMnagxoBo untoBaHmin Buwe npodecop I ApyTIOHSAH, NpoaHanidysasLLn HOPMU
BITYN3HSAHOIO 3aKOHOAABCTBA, SKMMW BPErySbOBaHO MOPSAOK HafaHHS O@iUiHOro
TNYyMa4YeHHs 3aKOoHiB YKpaiHW, OiALLOB BUCHOBKY, LLO «4MHHWA B YKPAiHi IHCTUTYT KOH-
CTUTYLIMHOIrO 3BEPHEHHS rpoMasHMHaA Ae-pakTo € OgHieto 3 GOPM KOHCTUTYLINHOI
cKapru, OCKifibku, Mo CyTi, BUKOHYE DYHKL0 HOPMATUBHOT KOHCTUTYLLIAHOT CKaprn»2,

Cnig Haronocutn, wo piweHHs KoHctutyuinHoro Cyay YkpaiHu mMatoTb CYyTTEBUNA
BM/JIMB Ha MPOLEC OOTPMMAaHHA MPaBOBOr0 MOPSiAKY B Oep>KaBi, BOHWM MOLUMPIOIOTb
CBOIO Ajl0 Ha HeoOMeXeHe KOMO CYCMiNIbHUX BiAHOCWH, a BUKMNAAEeHi B HUX MPABOBI
Nno3uLii CTalTb YHaCTUHOIO MOTMBALLT BiANOBIAHNX PilleHb CYAIB 3arafibHOI OPUCAUKLLI.

Hacamnepep Le CTOCyeTbCs Aesikux npaBoBux no3uuin KoHctutyuinHoro Cyay
YkpaiHu npo rapaHTii KOHCTUTYLINHNX NpaB i CBOOOA, HEMOXJIMBOCTI iX CKaCyBaHHS,
HenonyLeHHs: 0OMeXeHHs 3MIiCTy Ta obcary iCHylumx npae i cBobon, siki, Ha Haw
nornsa, MatTb JOKTPUHANbHE 3HAYEHHS.

3okpema, y PiweHHi Big 22 BepecHs 2005 poky Ne 5-pn/2005 KoHcTutyuinHmin Cya,
YKpaiHu BU3HauuB, LLO:

— CKaCyBaHH$S KOHCTUTYLINHMX NpaB i cBo6oa — ue ix odiuiiHa (lopuanyHa abo
dakTnyHa) nikeinauis;

— 3BYXEHHS 3MICTy Ta 006cAry npae i CBOOOA € iX 0OMEXEHHSAM;

— 3 normnsaay TPaauUIMHOro PO3YMIHHS AOACBLKOT Ai9NAbHOCTI, BU3HAYASIbHUMN Y
3MICTi MOHATTA NpaB JIIAVHU € YMOBW | 3aC00U, LLIO CTAHOB/IATb MOXJIMBOCTI IIOAMHN,

— 00cAr npae NOANHM — L iX CYTHICHa BNACTMBICTb, BMpPaXeHa KiNbKiCHUMU
NMoKa3HMKaMM MOXJTMBOCTEN NIOANHU, AKi BigoOpaxeHi BignoBigHMMM NpaBamMm, L0 He
€ OLHOPIOHVMN | 3arasibHUMMN.

Mpu upomy KoHcTuTyuinHmin Cyn, YkpaiHn 3a3HaymB, WO Nig, 4ac 3akOHO4aB4Oro
BW3HAYEHHS | NPakTUYHOT peasisavii OCHOBHOIO Npasa Moro CyTHICTb, 3MICT B XXOLHO-
My pasi He MOXyTb ByTy nopyLueHis.

T PiwenHa KoHcTuTyuiiHoro Cyay Ykpainu Big, 13 6epesHa 2012 poky Ne 5-pr/2012 y cnipasi
npo 3abopOHYy PO3ipBaHHS A0rOBOPIB iIHBECTYBAHHS XUTNOBOro OyaiBHMUTBA [ENeKTpoHHWI
pecypc]. — Pexum goctyny : http://upiter/pls/wccu/P000?lang=0

2 ApyrioHsH I, . KOHCTUTYLMOHANN3M : ypOKW, Bbi30BbI, rapaHTum. — K. : Jloroc, 2011. — C. 77.
3 PiweHHs KoHctutyuiiHoro Cyay Ykpainu Big 22 sepecHs 2005 poky Ne 5-pn/2005 y cnpasi
3a KOHCTUTYLiHUM NogaHHAM 51 HapogHoro aenyrarta Ykpainm woao BignosigHocTi KoHCTUTYLi
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3rogom BUKNaAeHi Niaxoam 3Hanwny BinobpaxxeHHs B NOCTaHOBaX afiMiHiCTpaTuB-
HKX cyaiB, Buworo rocnogapcekoro cyay Ykpainu, a Takox BepxosHoro Cyay Ykpainu'.

[pn BUHECEHHI pillEHb, Y TOMY YMUCIi 3 NUTaHb, NOB’A3aHUX i3 3aXMCTOM MpPas i
csobopn, noanHu i rpoMaasaHmnHa, KoHctutyuinHinia Cyn, YkpaiHm KepyeTbes, 30Kpema,
OCHOBOMOJI0XXHUM KOHCTUTYLLINHVM MPUHLMNOM BEPXOBEHCTBA NpaBa, 0008’ A3K0OBUMU
CK1a0BUMIN SKOrO € MPOMNOPLINHICTb, CNpaBeaVBICTb Ta NPaBOBa BUSHAYEHICTb.

Hanpwuknag, y PiweHHi Big, 29 yepBHsa 2010 poky Ne 17-pn/2010 y cnpasi Npo KOHCTU-
TYLIMHICTb NONOXeHb 3akoHy YkpaiHu «Mpo miniuiio» KoHcTutyuinHnin Cyn, Ykpainu
BM3HA4MB, WO OOHMM i3 E/IEMEHTIB BEPXOBEHCTBA Npasa € NPUHLNM NPaBOBOi BU3HA4e-
HOCTIi, 3rigHO 3 SKUM 0OMEXEHHSI OCHOBHUX MPaB NOANHN | F[POMAASIHMHA HA NMPaKTUL
[OMNycTMe nuLe 3a YMOBU 3abearnedyeHHs nepeadadyBaHOCTi 3aCTOCYBaHHS NMPAaBOBMX
HOPM, L0 BCTAHOBIIOIOTb Taki OOMEXEHHSI. |Hakle Kaxyyn, OOMeXeHHs1 Oyab-gKOro
npaea Mae 6a3yBaTnCsl Ha KPUTEPIsX, WO AacTb 3MOry 0co0i BiAPI3HATU NpaBOMIpHY
MOBEeiHKY Bif, NPOTUMNPAaBHOI, nepeadadaTy PUANYHI HACIOKM CBOET NOBEAIHKIAZ,

Mpn uboMy yxBaneHHiO piweHb KoHcTuTyuiHoro Cyay YkpaiHm YacTto nepeaye
3’CyBaHHS 3MICTY 3arasibHO-MPaBOBUX NPUHLNMIB, KOHKPETHUX NPaB JIOAMHU B MiX-
HapoaHOMY Mpagi 1 y BIANOBIAHIN CyA0BIN NpakTULL.

KoHcTtuTyuiiHnin Cya, YkpaiHn 6aratopa3oBo NocuiaBcs Ha NonoXeHHsA KoHBeHLi
Nnpo 3aXUCT MpaB MOANHN | OCHOBOMONOXHMX cBOOOAS, 3aranbHOI aeknapadji npas
noanHn®, MixHapoaHuX NakTiB NPo rpoMaaaHChKi | NONITUYHI NpaBa, NPOo coujanbHi,

YKkpaiHn (KOHCTUTYLINHOCTI) NONoXeHb cTatTi 92, nyHKTy 6 po3gainy X «[lepexiaHi NonoXeHHs»
3emMenbHOro kogekcy YkpaiHum (cnpaBa Mpo MOCTiiHE KOPWUCTYBaHHS 3eMelbHUMW finsiHKa-
Mn) // OdiuiiHnin BicHuk Ykpainn. — 2005. — Ne 39. — Ct. 2490. — C. 95.

' TMocTaHoBa BepxosHoro Cyay YkpaiHn Ne 21-3998010 Big, 22 yepsHs 2010 poky npo cTsr-
HEeHHS1 HeBuMadYeHoi Npemii Ta Hap6aeku [EnekTpoHHM pecypc]. — Pexum goctyny : http://
document.ua/pro-stjagnennja-neviplachenoyi-premiyi-ta-nadbavki-doc34303.html;4;
MocTtaHoBa BepxoBHoro Cyay YkpaiHm Ne 21-44a10 Big 3 rpygHsa 2010 poKy nNpo CTArHEHHS
CYMM HEBMMIAYEHOI LWOMICAYHOT npemii, HaabaBkn 3a HAMPYXEHICTb Ta CKNaAHICTb Po6OTM Ta
npemii oo cBat [EnekTpoHHun pecypc]. — Pexum poctyny : http://document.ua/pro-
stjagnennja-neviplachenoyi-premiyi-ta-nadbavki-doc34303.html; MocTtanoBa OkpyXHOro agmi-
HicTpaTueHoro cyay Ne 15/371 Big 18 motoro 2010 poky NpO OCKap>XEHHS YaCTUHW LLIOCTOI
NyHKTY 8 TMNOBOrO NONOXEHHSA NMPO KOMICIii AnA pO3rnsay NuTaHb, NOB A3aHUX i3 BCTAHOBSEH-
HSIM CTaTyCy y4acHuka BiriHn [EnektpoHHui pecypc]. — Pexum goctyny : http://document.ua/
pro-stjagnennja-neviplachenoyi-premiyi-ta-nadbavkidoc34303. html

2 PiweHHs KoHcTutyuiitHoro Cyay Ykpainu Big 29 yepeHsa 2010 poky Ne 17-pn/2010 y cnpasi
32 KOHCTUTYLIMHMM MOAAHHAM YNOBHOBaXeHoro BepxoBHOi Pagn YkpaiHu 3 mpasB nooanHn
wono BignosiaHocTi KOHCTUTYLT YKpaiHM (KOHCTUTYLIAHOCTI) aB3aLly BOCbMOro NMyHKTY 5 4acTu-
HK nepwoi ctartTi 11 3akoHy YkpaiHu «[po miniyito» // BicHuk KoHctuTtyuinHoro Cyay YkpaiHn. —
2010. — Ne 5. — C. 11.

3 KoHBeHLjs 3 npas flloAnHM | OCHOBOMOJIOXHNX cBOBOA, NpuitHaTa KabiHeTom MiHicTpis Paam
€sponu 4 nuctonaga 1950 poky (paTudikoBaHa 3akoHoM YkpaiHu «[Mpo paTtudikauio KoHBeHU;ji
NpOo 3axmMcT NpaB JIOANHN | OCHOBOMOMOXHUX cBoOoa, 1950 poky, MNepLuoro NpPoToKoy Ta Npo-
TokoniB Ne 2, 4, 7 Ta 11 po KoHBeHuii» Big, 17 nunHa 1997 poky Ne 475/97-BP // BipomocTi
BepxoBHoi Pagn Ykpainn. — 1997. — Ne 40. — Ct. 263) // OdiujiiHnin BicHMK YkpaiHn. —
1998. — Ne 13. — C. 270.

4 BaranbHa geknapauia npae noavHu. MpuiiHaTa i nporonoweHa y pesontouii 217 A (lll)
leHepanbHoi Acamo6nei OOH Big 10 rpyaHsa 1948 poky // OdiuiiHnin BicHUK YkpaiHn. — 2008. —
Ne 93. — C1. 3103. — C. 89.
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€KOHOMIYHi Ta Ky/bTYpPHi MpaBsa, iHWWX akTiB MiKHAPOAHOro npasa', npakTuky
€Bponencebkoro cyay 3 Npas JIOOVHN.

AK npuknag MoxHa HaBecTu pilleHHsa KoHcTuTyuinHoro Cyay YkpaiHu, Lo MicTATb
NOCUMAHHA Ha MpPaBOBi MO3uUji L€l BMAMBOBOI MiXHApPOAHOI CyOOBOi yCTaHOBW,
30KpemMa Lwoao:

— HeobXigHOCTI OOTPUMAaHHSA NPUHUMNY iHAMBIAyani3aujii Ta NponopLIifHOCTI gK
BadkJIMBOI CKNa0BOi BEPXOBEHCTBA Npasa npu 3acTOCYBaHHiI NoKapaHHSA 3/104MHLB?;

— HECYMICHOCTI 0OMEXEHHS npaBa Ha CrnpaBeaIMBUIA CYOoBUIM PO3rNag, i3 MyHK-
Tom 1 cTatti 6 KOHBEHLUii Npo 3axucT npae SIOAMHN | OCHOBOMOMOXHUX CBOBOOA
1950 poKy, SKLL10 BOHO HE Ma€e NpPaBOMIPHOI METU i AKLLIO BiICYTHE NPONOPLiNHE CMiB-
BiZIHOLLIEHHS MiXX BXUTUMW 3ac06aMm Ta NMOCTaB/IEHO METOS;

— BMHSATKOBOCTI 3ax0fiB, NMOB’A3aHMX i3 No30aBfieHHsIM BOJIi, Ta 0O0B’A3KOBOCTI
rapaHTiii Bif, CBaBiIbHOCTI iX 32aCTOCYBaHHA;

— nopsiaky BCTAHOBJIEHHS AepXaBol 0OMeXeHb Ha KOPUCTyBaHHS 00’ekTamm
npasa BNaCHOCTI 3 ypaxyBaHHAM rPOMaACbKUX iHTepeciB®;

rapaHTii HaAaHHSA 06BMHYBAYEHOMY aiekBaTHOrO Yacy i MOXIMBOCTEN NiaroTysa-
TUCS 40 PO3MsAAY Cripasm B cyai® Toulo.

Takum 4ynHoMm, KoHcTuTyuiriHmin Cya, Ykpainu, 6yay4n ogHMM i3 opraHiB, 40 SKUX
iHOMBIO, MOXe 3BEPHYTUCH 3a 3axXMCTOM CBOiX NnpaB i cBOOOA, OAHOYACHO 3AiCHIOE
BMJ/IMB HA BCIO CMCTEMY MPaBO3aXMCHUX IHCTUTYLA. oro pilieHHs po3erBaioTh i 36a-
raJyloTb CYAOBY Ta NMPaBO3aCTOCOBHY MPAKTUKY B rasy3i 3axX1cTy npas i ceob6oa, noam-
HW i rpoMasaHnHa, NiginMaroym ix 4o PiBHS MiXKHAPOAHUX Ta EBPOMNENCbKUX CTaHAAPTIB.

Y KOHTEKCTI UubOro NUTaHHA He 3aKrBe 3ayBaXWTW, WO OCTaHHIMW poOKamum
KoHcTtuTyuiriimin Cypg, YKpaiHu CyTTEBO MOCW/IMB CErMEHT CBOEI AifIbHOCTi, NOB’'s-
3aHUI i3 PO3rNg40M KJ10MOTaHb rpoMasH. Lle no3dHa4mnocs i Ha BiANOBIAHIN cTaTuc-
TUUi MOro piweHb. AKWO 3a nonepegHin nepiog Moro AisnbHOCTI B6yno NPURHATO

T MixHapoOHuii nakT nNpo rpomaaaHcbki i nonitnyHi npasa OOH Big, 16 rpyaHs 1966 poky,
paTtudikosaHnin Ykasom lMNpesnaii BepxosHoi Pagu YkpaiHcekoi PCP Big 19 xoBTHA 1973 poky
Ne 2148-VIII [EnekTpoHHuiA pecypc]. — Pexum pgoctyny : http://zakon.rada.gov.ua/cgi-bin/
laws/main.cgi?nreg=995_043; MixHapogH1in nakT Npo eKOHOMIiYHi, CoLianbHi i KyNbTypHi Npasa
1966 poky [EnektpoHHuin pecypc]. — Pexxum goctyny : http://zakon.rada.gov.ua/cgi-bin/laws/
main.cgi?nreg=995 042

2 PiweHHa KoHctuTyuinHoro Cyay Ykpainu Big, 26 ciuns 2011 poky Ne 1-pr/2011 y cnpasi npo
3aMiHy CMEepTHOI kapu AOBiYHUM no3baBneHHamMm Boni // BicHuk KoHcTtutyuiiHoro Cyny
YkpaiHnn. — 2011. — Ne 2. — C. 7.

3 PiweHHsa KoHcTuTyuinHoro Cyay Ykpainu Big 11 6epesnsa 2011 poky Ne 2-pn/2011 y cnpasi
3a KOHCTUTYLINHUM NogaHHAM 53 HapoaHux aenyTaTis YkpaiHum woao signosigHocTi KoHCTUTyLUi
YKpaiHn (KOHCTUTYLLIMHOCTI) OKPEMMX NONoXeHb 3akoHy YkpaiHu «Mpo Buwy paay octuuii» //
BicHuk KoHcTtuTyuinHoro Cyay Ykpainm. — 2011, — Ne 2. — C. 22.

4 PiweHHsa KoHcTuTyuinHoro Cyay Ykpainu Big 11 xosTHa 2011 poky Ne 10-pn/2011 y cnpasi
MpoO CTPOKU aaMiHICTpaTMBHOro 3atpumaHHs // BicHuk KoHcTtuTyuinHoro Cyay YkpaiHn., —
2011. — Ne 6. — C. 121.

5 PiweHHs KoHctutyuiiHoro Cyay Ykpainu Big 10 xxoBTHa 2001 poky Ne 13-pr/2001 y cnpasi npo
3a0LLaKeHHS rpoMaasH // OdiuinHnin BicHMK Ykpainn. — 2001. — Ne 42. — Ct. 1895. — C. 71.

6 PiweHHa KoHcTuTyuinHoro Cyay Ykpainm Bia, 18 ciuHa 2012 poky Ne 1-pn/2012 y cnipasi npo
0O3HaNOMJIEHHS 0OBUHYBAYEHOrO i 3aX1CHMKa 3 MaTepianaMmmn KpuMiHanbHOi cnpasun // BicHUK
KoHcTtutyuiiHoro Cyay YkpaiHn. — 2012. — Ne 2. — C. 7.
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29 pilleHb 3a 3BEpPHEHHSAMM MPOMAAsH, iX 06’eaHaHb Ta lpuandHux ocio, To B 2010-
2012 pokax — 24 Takux pilleHHs.

MoAibHi TeHAEHLi NOACHIOITLCA He TiflbKK CTaHOM BiAHOCHOI NONITUYHOT cTabiNbHOC-
Ti, LLO 3BEI0 A0 MiHIMYMYy KOMMETEHLiHI CNOpK MiXX PisHUMK Ccyb’ekTamu nyonidyHOi
BfAAM, a M NOCTYNOBO 3POCTal04MM PIBHEM AKOCTI X 3BEPHEHD. Lle CBigunTb Npo npar-
HeHHs1 rpomMaasiH YkpaiHu He Tiflbk 3HaTU NPO CBOT KOHCTUTYLIMHI NpaBa i ceoboaun, a i
BUKOPUCTOBYBaTW BCi epeKTUBHI 3ac0bm 60pOoTLOM 3a Lj NpaBa, BKOYAOYM MEXaHI3M
KOHCTUTYLIMHOI FOCTULLT IK CYTTEBUI €/IEMEHT NPaBONopsaKy Cy4acHOi AepXasu.

LLle y XIX cToniTTi Ha 3anMTaHHS, 9Kka KOHCTUTYLiSA HaMKpaLlla, BiAOMUM HiIMELbKUIA
ny6niumcT i nitepatypHuin kputuk K. BepHe BignoBis: «Ta, aka Kpalle BUKOHYETbCS»!.

I3 TOro Yacy MUHYO YMMano PokiB, NPOTe NpobriemMa BMKOHAHHA 0O0B’A3KOBUX
3rigHo 3 KOHCTUTYLIEIO pilleHb CyA0BMX OPraHiB He TiNbKWU 3anuwunacs, a i Habyna
HaJHaLiOHaNbHOrO XapakTepy i ctana NnpegMeTOM 3aHEMNOKOEHHS 3 GOKY MidKHAPOL -
HMX NPaBO3axXMCHMX OPraHi3aujin.

3okpema, 3rigHo 3i CTaTUCTUKOIO EBPOMENCHLKOro Cyay 3 Npas NI0AMHY 3a Nepios,
Bif, NoAaHHS nepuoi 3assm NpoTtn Ykpainm i oo 31 rpyaHa 2010 poky A0 HbOro Hagi-
rwno 30 738 3aaB NpoTX HaLOi Aepxasun, NnepeBaxHa BiNbLICTb AKMX CTOCyBanacsa
MOPYLLEHb LLIOA0 TPMBAIOCTI CYA0YNHCTBA Ta HEBUKOHAHHS CYA0BUX PilleHb,

3 uporo npueoay EBPONENCbKMIA Cya 3 NpaB N0ANHU HaBiTb HAronocue: «[paBo Ha
pocTtyn oo npasocynns 6yno 6 in3opHuM, Sk6u NpaBoBa cMcTeMa A03BOJIsANa OcTa-
TOYHOMY, 060B’A3KOBOMY CYZI0BOMY PILLEHHIO 3a/NLLATUCS HELINCHUM»S.

Ha xanb, ua npobnema 3annaeTbCa aKTyasbHOW i LWOAO0 BUKOHAHHS pilleHb
KoHcTuTtyuiiHoro Cyay Ykpainu. Moetbcs Hacamnepen npo HeBMKOHaHHS Cy6’eKTaMm
3aKOHO4aBY0ro npoLuecy ogHiei 3 0CHOBOMOJIOXHUX BUMOI KOHCTUTYLIMHOI 3aKOHHOC-
Ti, @ came Toro, WO KOHCTUTYLIMHMNIA KOHTPOJIb HE OOMEXYETLCH BU3HAYEHHAM KOH-
CTUTYLMHOCTI KOHKPETHOrO nNpaBOBOro akrta. NpunuHeHHs Aii NpaBoBOi HOPMU Ha
NPaBOBIAHOCUH TakMM CMTOCOOOM MOXIIMBE BUKIIIOYHO 32 YMOBU NPUMAHATTS BiANOBIA-
HUX 3MIH HA KOHCTUTYLINHOMY PIBHi.

OpHak us akcioma He CrpuiMaeTbCsl 3aKOHOAABUAMU, OCOONMBO NPU NPUAHATTI
3aKOHIB, AKMMU PEryIOETLCA NOPSAA0K peanidavii OKpeMmx KOHCTUTYLLINHMX Npas rpo-
MafsiH, Y TOMY YMChi npaBa BifibHO 06mpaTt Ta 6yTv 06paHMMU OO OPraHiB Oep>KaBHOI
BNaAM Ta MiCLLEBOrO0 CaMOBPSAYBaHHS*,

1 Zemlemer : iHTepHeT-xXypHan [EnekTpoHHui pecypc]. — Pexum poctyny : http://
zemlemer-67.ru/ua/2010-06-16-16-35-01/4795--4-?showall=1

2 TosnosiH A. C. 3ax1cT npae i cBo60oA, OAVHY | rpOMaasaHUHA EANUHUM OPraHOM KOHCTUTYLLIN-
Hoi topucaukuii B Ykpaini. — K., 2012. — 382 c.; PiwweHHsa KoHcTuTyuinHoro Cyny YkpaiHu Big,
26 niotoro 1998 poky Ne 1-pn y cnpasi npo BuGopu HapoaHux aenytaTis // OdiliiiHni BiCHUK
YkpaiHn. — 1998. — Ne 23. — C. 93.

3 PiweHHs EBpoONencbLKoro cyay 3 npas noauHu y cnpasi «fopHCe6i npotu Mpeuii» (Case of
Hornsby v. Greece) Bin, 19 6epe3ns 1997 poky // 3akoHn YkpaiHu : iHpopMaLiiHO-NpaBoBUiA
noptan [EnekTpoHHUI pecypc]. — Pexum goctyny : http://uazakon.com/document/spart83/
inx83637.htm

4 PiwenHa KoHcTuTyuinHoro Cyay Ykpainu Big 19 xoBTHa 2009 poky Ne 26-pr/2009 y cnpasi
MPO BHECEHHs 3MiH [0 OesKUX 3akOoHOAaB4YMX akTiB YkpaiHu wono Bubopie lMpesnaeHTa
Ykpainn // BicHnk KoncTtutyuinHoro Cyay Ykpainn, — 2009. — Ne 6. — C. 56.
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MpuunH upboMy aekinbka. BinbLWiCTb Y4HEHUX-KOHCTUTYLLIOHANICTIB BiAHOCUTb A0 HMX
BiICYTHICTb B YKpPaiHCbKOMY 3aKOHOAABCTBi MPaBOBOr0 MexaHi3amy 3abes3ne4vyeHHsi
BUKOHAHHS PilleHb EANHOIO OPraHy KOHCTUTYLINHOI KOPUCONKLIL.

Lle, 6e3yMOBHO, NpaBuiibHO, OHAK, Ha Mili NorNsad, HasBHICTb GaKTiB HEBUKOHAH-
HS pilweHb KoHcTuTyuinHoro Cyay YkpaiHu CBig4MTb TakoX NPO HU3bKWIA PiBEHb Npa-
BOBOI KynbTypu, NMpU4OMYy He Tiflbky NocanoBux OCib opraHiB Aep>kaBHOI Bnagu, a i
CYCnNiNbCTBA B LiNoMy. A L0 NPOoBneMy He BUPILLUTY ANPEKTUBAMU 3ropu — NoTpidHa
nnaHoMmipHa LUinecnpsmMoBaHa poboTa 3 MiABULLEHHSI PiBHA MNPaBOCBIAOMOCTI
cycninbCTBa, GOPMYBaHHS Y rpOMajsH LLIAHOGANMBOrO CTaBNeHHs A0 KOHCTUTYLI i
3aKOHIB.

OpavH 3 Hambinbw umToBaHmx y CLUA dinocodis npasa b. XeHa cBOro yacy 3asHa-
4YMB, WO «...MW HAOMIPHO NOKNAAAEMOCS B HALLUMX CMOAIBAHHSX HA KOHCTUTYLLIKO | 3aKO-
HW. Lle mapHi Hagii. CBo60oaa 3HaX0AUTbLCA B CEPLSX YOJOBIKIB i XXIHOK, KO/ BOHA BMU-
pae Tam, X04Ha KOHCTUTYLiS, XXOAEeH 3aKOH, XOOeH CY/, ii BpATYBATUN HE B CUJiax...»".

OTxe, 3 ornsaay Ha BUKIAAEHE MOXHA KOHCTaTyBaTu, LLO NPaBOBUA NOPSAOK Y
OEMOKPATUYHIN gepXaBi — ue ckiagHa couiasibHO-NpaBoBa KaTeropis, CyTHICTb SKOT
nonsirae y nOEAHaHHI acnekTiB NPaBOBOro Ta no3arnpaBOBOro MOpPasbHO-ETUYHOMO
XapakTepy, Lo NpuU3HaYeHi ans 3a40BOJIEHHS NOTPeb Ta iHTePEeCiB He TiNbky AepXKaBn
Ta rpoMaCcbKoro CycniibCTBa B LisIOMY, a 1 PI3HUX rpyn Ta BEPCTB HACENIEeHHS 11 OKpe-
MUX rpoMagsiH. ToMy oro nigTprmMka € CNPaBoto He NMLLE OpraHiB Aep>XaBHOI Bnaan,
y Tomy uucni KoHctutyuinHoro Cyny YkpaiHu, a 1 Mae MnOCTIHO KOHTPOJIIOBATUCS
NONITUYHNMUN MAPTIAMM Ta iHLLMMK FTPOMaACLKVMUM OpraHisauismu, 3acobamm MacoBoi
iHpopmaLji Ta He 6yTK N03a yBaroko YJeHiB CycninbCTBa.

lososuH A. C. BnusiHne peweHuii KoHctutyunornHoro Cyaa YkpavHel Ha npaBo-
BOJi NOpsiAOK B rocyAapcTBe B acrieKkTe 3aliuTbl KOHCTUTYLMOHHbIX NPaB v cBo6oA.
B cratbe paccmarpuBaloTcsi BONpPOChl BAVSIHUS peLlueHuii KoHcTutyunoHHoro Cyaa
YkpauvHbl Ha npaBoBol nopsaok B rocyaapctee. Ocoboe BHUMaHWe yaeaeHo opraHu3a-
UK 3aLmTbl KOHCTUTYLIMOHHbIX 1pas v cB0O0A 4e/10BeKa v rpaxaaHnHa B COOTBETCTBUN
C COBPEMEHHbBIMU MEXAYHaPOAHbIMM CTaHAapTaMu.

KnioyeBbie cnoBa: KOHCTUTYUWS], KOHCTUTYLMOHa3auus, npaBoOBOV MOPSLOK,
KOHCTUTYLIMOHHbIV MOPSAO0K, MPUHLMI CyO6CuanapHOCTN, KOHCTUTYLIMOHHaSs Xasioba.

Holovin A. The Impact of the Decisions of the Constitutional Court of Ukraine on
the Legal Order in the State in the Aspect of Protection of Constitutional Rights and
Freedoms. The article examines issue of the impact of decisions of the Constitutional
Court of Ukraine on the legal order in the state. Special attention is paid to the organizing
of protection of constitutional human and citizens’ rights and freedoms according to
modern international standards.

Key words: constitution, constitutionalization, legal order, constitutional order,
subsidiarity principle, constitutional complaint.

' Csobopga penirii : pilueHHss BepxoBHoro Cyay CLLUA / nep. 3 aHr. ; 3a pea. M. lappicoH Ta

C. lin6epta. — Ontuma, 2005. — C. 112.
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OCHOBHI HaNpPsMu NPaBOBOro perysitoBaHHSA
IHCTUTYTY KOHCTUTYLLIMHOT CKaprun
B YKpaiHi
M. l'ynsTam

cynns KonctutyuiHoro Cyny Ykpainu,
KaHOMoaTt PUANYHNX HAYK

Y crarti 06rpyHTOBYETLCS HEOOXIAHICTL 3akpinieHHs: B KOHCTUTYLIi YkpaiHn ocHOB
HaujioHasbHOI MOAEsi KOHCTUTYLIFIHOI ckapru, MPOrnoHyeTbCS HOBa peaakuis ctarti 150 1a
3MiHv o cTatti 55 OcHOBHOro 3akoHy YkpaiHu, a Takox BU3Ha4yaroTbCsl OCHOBHI Harnpsimmy
paBoBOi pernameHTaLii IHCTUTYTY KOHCTUTYLIVIHOI ckapri y 3akoHi Ykpainu «[1po KoHcTu-
Tyuivinni Cya Ykpainu» Ta iHLIMX 3aKOHOAaBYMX akTax YkpaiHu.

Knio4yosi cnioBa: KOHCTUTYLiViHa ckapra, KOHCTUTYLIMHO-rpasoBa pepopma, KoHCTu-
Tyuis YkpaiHv, 3akoHogaBye peryitoBaHHs, KoHcTtuTyuiviHui Cya YkpaiHu.

Ha cydacHoMmy eTani akTuBi3aLii KOHCTUTYLIMHO-NPaBoBOi pedOopPMK Ta CTBOPEHHS
KoHcTuTyuinHOT Acambnei 3 MeTol pOo3pobKM HaykOBO-0OrpyHTOBaHOi KoHuenuii
BHECEHHS 3MiH 00 KoHcTUTyLii YkpaiHn' BiakpnuBaeTbca peasnbHa lopuamnyHa nepcrex-
TVBa 3anpoBaaXEHHS HOBUX MPAaBOBUX iIHCTUTYTIB, AOLINBHICTb AKNX MIATBEPOAXKYETbCS
6araTopiyHMM IHO3EMHMM O0CBIAOM iX yCMilHOro dyHKkuioHyBaHHS. Cepen HMUX Bax-
NMBE MiCLLe NOCIAAE IHCTUTYT KOHCTUTYLIVIHOI ckapru, ki € eeKTUBHUM 3aCOO60M
BOOCKOHANIEHHS HALLIOHA/IbHOrO MEXaHi3My 3ax1CcTy npas AAMHN, 3MILHEHHS BEPXO-
BEHCTBA Nnpasa Ta PO3BUTKY AEMOKPATUYHOI AepXaBu.

3 yaciB 3aCHyBaHHS KOHCTUTYLINHOI I0CTULIT B YKpaiHi iIHCTUTYTY KOHCTUTYLLINHOI
ckaprm 6ynm NPUCBAYEHi 'PYHTOBHI AOCNIOXKEHHS BiOOMUX BITYHU3HAHUX KOHCTUTYL,iO-
HanicTiB, cepen akux . €erpados, 0. bapabdalu, A. lonosiH, B. Kamno, O. MeTpuliuvH,
A. MopTHoB, A. CeniBaHoB, A. Ctpmxak, M. TecneHko, IN. Tkauyk, B. Tuxumii, B. LLIano-
Ban, C. LLieByyk Ta iHWi. YBara A0 ub0Oro iHCTUTYTY HEYXMUIbHO 3POCTaE, NMpo Lo CBifa-
YMTb i MNiAroToBNeHu 3a 3aranbHolo pepakuiero fonosu KoHcTtuTyuiiHoro Cyay
Ykpainm A. TonoBiHa nepwuii B YkpaiHi iHpopMauinHo-6i6niorpadiyHnii andapiTHUIA
MOKaXYMK NyOnikaLir 3 MMTaHb 3anpPOBaKEHHS i PYHKLIOHYBAHHS iIHCTUTYTY KOHCTU-
TyUiHOT ckapru B KpaiHax CHJ, Ta Esponn?.

CborogHi HaujoHanbHa lOpUaVYHa OOKTPUHA B LIJIOMY CrlpuiiMae HeobXiaHICTb
BAOCKOHANIEHHS iHOWBIAYyanbHOrO AOCTYNY rPOMaasH Ta ix 06’eaHaHb 40 KOHCTUTYLN-

' [OuB.: MNMuTaHHa GOpMyBaHHS Ta opraHisauii fisnbHocTi KoHCTUTYyuUMHOI Acambnei : Ykas
Mpe3unpeHTa YkpaiHn Big, 25 cidHg 2012 poky Ne 31/2012 [EnekTpoHHUI pecypc]. — Pexum
poctyny : http://www.president.gov.ua/ru/documents/14411.html; Mpo nigTpUMKy iHiuiaTnen
woao ctBopeHHsa KoHcTuTyuiiHoi Acamb6nei. Ykas lMpeauvpeHTta YkpaiHu Big 21 nioToro
2011 poky Ne 224/2011 [EnekTpoHHMN pecypc]. — Pexunm goctyny : http://zakon1.rada.gov.
ua/cgi-bin/laws/main.cgi?nreg=224%2F2011

2 IHdopmaLlinHo-6iGniorpadiyHnii andasiTHWN NOKaXK4YMK NyGikaLjin 3 NMTaHb 3anpPoBaaKeH-
H$1 | PYHKLLIOHYBAHHS IHCTUTYTY KOHCTUTYLiAHOT ckapru B kpaiHax CHZ, ta €sponu / O. 3axapuyk,
H. KaniHina, T. Kopx Ta iH. nig kep. €. bypnag ; 3a 3ar. pen. A. fonosiHa // MNMpaeo YkpaiHn. —
2013. — Ne 1-2. — C. 253-266.
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HOrO MPaBOCYAAA Y HANPAMI 3arnpPOBaIXEHHS KOHCTUTYLINHOI ckapru' i nepebysae Ha
eTani nowyky ii onTuManbHOi mogeni ana YkpaiHm. OgHak OinbLUICTb BITYU3HSAHUX
OOCNIOKEHb 30CEPEMKEHO HA IHO3EMHOMY [OO0CBiAI 3aCTOCYBAHHSI KOHCTUTYLLIMHOI
ckapru abo Ha nepesarax Ta Hegosikax OKPeMUX E/IEMEHTIB ii MPaBOBOro MexaHiamy
bYHKLOHYBaHHS (Cy0’eKkTax KOHCTUTYLIMHOI ckapru, ii npeaMeTi, nigctaBax, ymoBax
NPUNHATHOCTI TOwoO). BogHo4Yac nuTaHHS MepcnekTMB KOHCTUTYLIMHO-NPaBOBOi
pernameHTauji iHCTUTYTY IHOUBIAYaNbHOI CKapru He HabyNO HANEXHOro BUCBITIEHHS Y
daxoBin nitepaTypi, ToX A. TONOBIH CNYLIHO 3ayBaxye, WO 00 00’EKTUBHUX MPUYMH,
AKi YCKNAAHIOITb 3anpoBaXEHHA KOHCTUTYLINHOI ckaprn B YkpaiHi, HanexuTb
CKNaAHICTb OpPraHisauiiHMX NTaHb, WO NOTPeOyTh BUPILLEHHS!, 30KPEMa BHECEHHS
3MiH 0o KoHCTuTyuji Ta BiANOBIAHWX 3aKOHIB, A€ MalTb OYyTU 3aKpPinjeHi NpaBoBi
HaCNiOKM UbOro 3anpoBaaxXeHHs?.

OTxe, MEeTOI0 uj€i CTaTTi € BUKNAAEHHSA NPOMNO3ULLIA LOA0 3aKPINIEeHHS iIHCTUTYTY
HanbHOI MOAeNi, WO NMPONOHYETLCA aBTOPOM, a TakOX BU3HAYEHHSI OCHOBHUX Hanpsi-
MiB NPaBOBOi pernameHTaLii Uboro iHCTUTYTY B 3aKOHi YkpaiHu «[1po KOHCTUTYLinHWIA
Cyn YKpaiHn» Ta BHECEHHS BiAMOBIAHMX 3MiH 00 NpouecyasnibHUX KOAEKCIB YKpaiHu.

HeobxigHiCTb iIHKOPNOPYBaHHSA KOHCTUTYLIMHOT CKapru y BiTYN3HSAHE KOHCTUTYLLIN-
He 3aKOHOAABCTBO NIATBEPOKYETLCA CAMOIO JIOMKOK €BOJIOLLT BITYNSHAHOIO KOHCTU-
TyuioHaniamy i KOHCTUTYLLIMHOI IOCTULi 30KkpeMma. Tak, 3akoH YkpaiHu «[po KoHCcTuTy-
uinHun Cyn Ykpainu» Big 3 4epBHa 1992 poky B3arani He nepeadayas npaea rpoma-
OsH 3BepTtaTtmcsa 0o KoHctutyuinHoro Cyany YkpaiHu. Y npoekTi KoHCTuTyuii Ykpainm y
penakuii Big 26 xoBTHaA 1993 poky NpoONoHyBanocs 3akpinuTy NpPaBo rpoMaasHuHaA
YKpaiHu 3BepTaTtnucsa 3i CKkapro Ha KOHCTUTYLIMHICTb 3aKOHIB Ta iHLIMX HOPMaTUBHMX
aKTiB y pasi, AKL0 CrpaBa, 3 NpMBOAY KO BiH CKap>XMBCS, pO3rsiganacd 3arajibHUMm
cynamMu i B Hih BepxoBHum Cygom YkpaiHu NpUNHATO OCTaTOYHE CyA0BE PillEHHs, Ta
AKLLLO BiH BBAXae€, L0 3aKOH YW iHLINIA NPaBOBMIA akT, 3aCTOCOBaHUIM MPU BUPILLEHHI
ujiei cnpasu, cynepeunts OcHoBHOMY 3akoHy®. Y cBoto Yepry KoHcTuTyLis Ykpaidu Big,
28 yepBHa 1996 poky 3aknana ocHOBM, a 3akoH Ykpaiuu «[po KoHcTtutyuinHmin Cya
YkpaiHn» Big 16 xoBTHA 1996 poky (aani — 3akoH) nependaymB iHCTUTYT KOHCTUTY-
LNHOrO 3BEPHEHHS, KU BiOKPUB (i3MYHMM Ta LOPUANYHUM O0CODOaM MOXIIMBICTb
NPSMOro iHAMBIAYaNbHOro AOCTYNY A0 KOHCTUTYUINHOro npasocyand. lNpoTe ui aktn
He 3aKpinuAn IHCTUTYT KOHCTUTYLLIMHOI CKapru.

Mponosuuii Wwoao 3anpoBafXEeHHS IHCTUTYTY KOHCTUTYLIMHOT CKapru B YUHHY
KoHCTUTYL,t0 YKpaiH1 MICTUANCS 1Y 3anNPONOHOBAHNX PaHiLLEe NPOeKTax BHECEHHS 3MiH
0o OcHoBHOro 3akoHy. 3okpema, NpoekT 3akoHy YkpaiHu «[1po BHECEHHSA 3MiH OO0
KoHctuTyuii Ykpainv» nepenbayas BkatoyeHHs no ctatti 150 OcHOBHOro 3akoHy Takoro
nonoxeHHs: «KoHcTuTyuinHnin Cyn, YkpaiHm 3a KOHCTUTYLAHOIO CKaproio 0cobun yxBa-
JIOE pilleHHs wono BianosigHoCTi KOHCTUTYLIT YKpaiHM (KOHCTUTYLIMHOCTI) 3aKOHY, Ha
OCHOBI KO0 CyOM 3arajibHOi IopUCOMKLIT yXBaJIeHO OCTaTO4YHE PilleHHs, O CTOCYy-

U Oms.: lynbtai M. M. |nes KOHCTUTYLIMHOT CKapr y Cy4acHin KOHCTUTYLMHO-NPaBOBI A0K-
TpuHi Ykpainn // Yaconuc Kuiscbkoro yHiBepcuteTy npasa. — K., 2012. — Ne 2. — C. 85-90.
2 TonosiH A. OkpeMi MUTaHHS, MOB’A3aHi 3 3anpPOBaIXEHHAM IHCTUTYTY KOHCTUTYLLIAHOT cKapru
y BiITYN3HAHOMY 3aKkoHoaaBcTBi // Mpaso Ykpainm. — 2013. — Ne 1-2. — C. 244.

8 JoxnagHiwe ave.: OsbxoBcbkuii B. | KoHctutyuiiiuin Cyp, i npasa noavHu B YkpaiHi :
MoHorp. — X. : Kpoccpoya, 2007. — C. 49.
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€TbCS KOHCTUTYLLIMHKX NpaB i cBO6OA, LiEi 0coOK, AKLLO BOHA BBAXAE, IO 3aKOH, SKMIA
OyJ10 3aCTOCOBAHO NpW BUPILLEHHI Liel cnpaBu, cynepeuntb KoHCTUTyLIi YkpaiHn»'.

HeobxigHiCTb BM3HAHHS IHCTUTYTY KOHCTUTYLLINHOI Ckaprm Ha KOHCTUTYULiINHOMY
piBHI K nepegymoBa MOro yHKUiIOHYBAHHSA Y HaLiOHa/IbHIA MPaBOBiA CUCTEMI Ta
BUKOPMCTAHHS Ha NPAKTULi BUSHAETLCS NepPeBaXXHO BiNbLUICTIO BITYHNSHSAHUX KOHCTU-
TyujoHanicTie?. O. KOCTEHKO 0OrPYHTOBYE MO3ULLIIO, 33 AKOK HAAAHHSA YKPAIHCHKIM
rpomagsHam npa.a Ha KOHCTUTYLINHY CKapry OO3BOMIMTb YCYHYTU CYMNEpPEeYHOCTI Y
camii KoHCTUTyLIT, 3yMOBNeHi HeBunpaesaaHMM oOMexXeHHsIM NpaBa Ha 3BEPHEHHSA [0
Gyab-akoro cyay, nepenbadeHoro crarrteto 8 KonctuTyuii Ykpainm®. Migkpecniooun
HEOOXiAHICTb 3aKPINIEHHS IHCTUTYTY KOHCTUTYLIMHOT ckaprn y KOHCTUTYLIT YKpaiHu,
A. CeniBaHOB 3a3Hayae, WO «6e3 Hei 4OCTyn rpoMaasiH A0 KOHCTUTYLINHOIO NpaBo-
cynnda 30aeTbCs ManoedekTUBHUM, a KOHKYPYIOHYN XapakTep 4OCATHEHHS MpaBoBOi
crnpaBea/IMBOCTI 3 iHWWMM Ccy6’eKTaMM NpaBa NPaKTUYHO BiACYTHili»?,

Taky aymky noginstoTte i cyani KonctutyuinHoro Cyay YkpaiHu, ski BBaXatoTb, LLO
6e3 3a3Ha4€HOro BPEryntoBaHHA KOHCTUTYLMHI cKapry rpoMagsiH iopuamMyHO HEMOX-
nmBo po3rnanatn®. B. KaMno 0oxoauTb BUCHOBKY, LU0 A5 3aNPOBaAKEHHS iIHCTUTYTY
KOHCTUTYLLIMHOT ckapru rpoMmaasH B Ykpaini HeobxigHi 3MiHM B KOHCTUTYLT YkpaiHu Ta
3akoHi. Hacamnepepn po3rnss KOHCTUTYLIMHUX CKapr rpoMansH BuMarae OKpemoro
KOHCTUTYLLIMHOIrO NMPOBAAXEHHS, Yy Mexax skoro KoHcTutyuinHuin Cya, Ykpainm mir 6um
po3rnagaTtuv i BupilwyBaTtu Taki ckaprn. KpiMm Toro, 3anpoBafXeHHs LbOro iHCTUTYTY B
npasoBy cuctemy YkpaiHn npuasene 00 3MiH | LOMOBHEHb YCiX YNHHUX Nnpouecyalsib-
HUX KoOekciB YkpaiHmn®,

OpgHak okpeMi AOCNIAHMKM BiACTOKTb NO3ULO, WO NPY iIHKOPMOPYBAHHI iIHCTUTY-
TY KOHCTUTYLIMHOI CKaprn B KOHCTUTYLIMNHE 3aKOHOOABCTBO HALUOi OEpPXaBM He
0060B’A3KOBO BHOCUTW 3MiHM 10 KOHCTUTYLT YkpaiHn’. KoHcTuTyuiiHnin Cya, Ykpainu

' TMpo BHeceHHs 3MiH 00 KoHcTuTyuii YkpaiHm : npoekT 3akoHy YkpaiHu [EnekTpoHHuii
pecypc]. — Pexum goctyny : http://www.state-gov.sumy.ua/docs/xls/2009/proekt_konstitucii_
presidenta.doc

2 [Ous.: Mpo6semn i NepcrneKkTMBM 3anpoBaaxXeHHs iHANBIAYyanbHOI KOHCTUTYLIHOI cKapru B
YkpaiHi : moHorp. / O. B. NetpuwuH, 0. I Bapabaw, C. I Cepborina, |. |. BogpoBa. — K. :
Arika-H, 2010. — C. 67-72.

3 KocteHko O. M. KynbTypa i 3akoH — y npotugii 31y : moHorp. — K. : Atika, 2008. — C. 262.
4 CeniaHoB A., €Brpagos 1. KOHCTUTYUiHA ckapra rpoMagsH B peanisx cy4acHocTi //
Mpaso Ykpainn. — 2003. — Ne 4. — C. 83-84.

5 [Ous: BetynHe cnoso fonosu KoHctutyuinHoro Cyany Ykpainn A. TonosiHa Ha MixHapoaHiin
KOHdepeHLi «3ax1cT Npas N0AVNHN OpraHamMu KOHCTUTYLLIMHOI IOCTULLT: MOXIMBOCTI i npobne-
MU iHOuBiAyanbHOro goctyny» 3 Haroam 15-i pivHuui KoHctuTyuiiHoro Cyay YkpaiHm y pamkax
ronoByBaHHs YkpaiHn B KomiTeTi MiHicTpiB Paan €ponu 16 BepecHsa 2011 poky B Knesi [EnekT-
poHHUI pecypc]. — Pexum poctyny : http://www.ccu.gov.ua/uk/publish/article/153893;
Uantana H. OcoBnMBOCTI HALiOHANIbHOIO KOHCTUTYLLIOHANI3MY B MUTAHHAX 3axmucTy KOHCTUTY-
uinHnm Cypom Ykpainm npaB i cBoboa rpomansH // BicHuk KoHcTuTyuinHoro Cyay YkpaiHu. —
2010. — Ne 6. — C. 127-128 Ta iH.

6 Kamno B. Oeski npo6remMu po3BUTKY KOHCTUTYLLINHOT oCcTuULji B YkpaiHi // Mpaso YkpaiHn. —
2010. — Ne 6. — C. 60.

7 TpaBoBa cucTema YkpaiHu : icTopis, cTaH Ta nepcnektven : y 5 T. — X. : MNpago, 2008. — T. 2:
KoHCTUTyLiMHI 3acaam npaBoBoi cuctemm YKpaiHm i npobnemu ii BLOCKOHaNeHHs / 3a 3ar. peg.
0. N. butaka. — C. 128-129.
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MOXE CaMOCTIMHO CTBOPUTK MNpaBOBE MNoJie Ans peanidauji rpoMmaggHamMm npasa Ha
Taky ckapry, AJs 4oro, Ha iXHI0 OyMKY, NOTPIOHO BiAMNOBIOHVMM YNHOM BUTIYMAYUTK
nonoxeHHs KoHCTUTYLi YKpaiHmM Npo npaBo rpoOMagsH Ha CyooBUi 3axucT (CTaTTs 55
OcHoBHOro 3akoHy)'.

Ha Halue nepekoHaHHS, 3 TaKo MNO3ULIEID KAaTEeropmMyHO HEe MOXHa NOroamMTucs 3
KinlbKOX Npu4mH. Mo-nepLue, BOHa 03Ha4yae BUXig 3a MexXi NpaBOTYMayHOI AiIbHOCTI
Ta nepeadayae NpsiMy NPaBOTBOPUICTb OPraHy KOHCTUTYLLIMHONO KOHTPOJIKO, OCKIiNIbKM
NpaBo Ha KOHCTUTYLLINHY CKapry € CaMOCTIiHUM NpoLecyanbHUM rnpaBoM ocobu. Taka
npasoBa dopma AisdNbHOCTI BUXOAUTb 3a MeXi KOHCTUTYLIMHOI kKomneTeHuii KoHcTu-
TyuiriHoro Cyay YkpaiHu, Skuii He HadiNneHui NoOBHOBaXEHHSAMU y cdepi npsiMoi npa-
BOTBOPYOCTI. Mo-apyre, He MeHL BaXJIMBUM KOHTPAPryMEHTOM NPOTWU BUCIIOBJIEHOI
no3uji € 06’eKTMBHA HEOOXIOHICTb 3aKNACTU KOHCTUTYLiMHY MOAEsb iHAUBIAYaTbHOI
ckaprvl, TOOTO BU3Ha4MTK Ha piBHi OCHOBHOro 3akoHy 3acaay NPaBOBOro MexaHiamy
il PYHKUIOHYBAHHS Ta MOr0 OCHOBHI eNleMEHTM.

OnTumanbHa MOAEeNlb KOHCTUTYLINHOI ckaprn nepepbadae npaBo rpomansiH
YKkpaiHu, iHo3eMuiB, ocib 6e3 rpoMaasHCcTBa Ta PUANYHMUX OCIO Micns BUYepraHHs
BCiX HaLjioHaNbHMX 3aco0biB MPaBOBOro 3axmcTy nogaTtu ckapry Ao KoHCTUTYLiNHOro
Cyay YkpaiHM WOoAO0 KOHCTUTYLIMHOCTI 3aKOHIB YKpaiHM Ta iHWWX NpaBOBUX akTiB
BepxosHoi Pagun Ykpainun, NMpesnaeHTta Ykpainm, KabiHeTy MiHicTpiB YkpaiHun, Bepxos-
Hoi Pagn ABTOHOMHOI Pecnybnikn Kpum y Bunagkax, Konv 3aCTOCYBaHHS LIMX aKTIiB 'y
KOHKPETHI cnpasi NpM3Beno 40 NopyLleHHs 3akpinneHmx y KoHctutyuii YkpaiHu npas
i cBOBO[, CKapP>XKHUKIBZ.

3anponoHoBaHa MOAEeNb € PiIBHOBUAOM HOPMATMBHOI KOHCTUTYLIMHOT CKapru, Wo
noe’aA3aHa 3 Po3MIsaA0oM KOHKPETHOI crnpaBu, NpoTe nependadvyae OCKapXKEeHHS numLle
MOKIaAEHMX B OCHOBY ii BUPILLEHHS 3aKOHIB YU iHLLIMX MPAaBOBUX aKTIB, L0 CTAHOBASATb
npegMeT KOHCTUTYLLIMHOIro KOHTPOoJo. NMepeBaru uiei mogeni nonaraiTb y TOMY, LLO
BOHa [A03BONINTb BUMPABAAHO OOMEXUTU KiNbKiCTb Takux ckapr A0 KOHCTUTYLINHOro
Cyny YkpaiHn, 3anobirtv Moro NnepeBaHTaXEHHI0 BHACNIAOK 3anpOBaXEHHS LbOro
IHCTUTYTY, @ TaKOX 3a0e3MneUnT MOBHOK MiPOIO HaIEXHE PO3MEXYBaHHS IOPUCOMKLLT
KOHCTUTYLINHUX Ta 3aranbHuUX CyAiB. Taka MoAefb KOHCTUTYLIMHOI CKapru B LinoMy
BignoBinae pekomMmeHgauism BeHeujaHcbkoi KoMmicii Lo 00 BUPILLEHHA KOHCTUTYLINHN-
MW CyamMu NUTaHb KOHCTUTYLLIMHOCTI TiNIbKM HOPMATUBHUX aKTiB, TOAi IK KOHTPOJIb 32
3aKOHHICTIO iHAMBIAYyaNnbHUX aKTiB, 9K NMPaBuio, MaloTb 34INCHIOBATM Cyau 3aranbHOi
IOPUCOMNKLIC,

T CaBumH M. B. KCY He Oyae niwakom y MosiTUYHUX irpax : Npo npobnemMu i nepcnektnsm
nisnbHocTi KoHcTuTyuiiHoro Cyay // MpaBoBuii TuxaeHb. — 2009. — Ne 12-13 (24 6epes-
He). — C. 4.

2 [ouifbHiCTb Ta mepesary Takoi MoAeni KOHCTUTYLINHOI ckapru 6yNo 40KNaaHO 06rpyHTOBa-
HO Hamu y nonepegHix nybnikauisx, 3okpema: yabtar M. OyHKUiOHANbHI XapakTepUcTUKm
IHCTUTYTY KOHCTUTYLIMHOI CKaprv Ta MOAEsb MOro BNPOBaAXXeHHS B YkpaiHi // BicHnk KoHCTu-
TyuiiHoro Cyay Ykpainm. — 2011, — Ne 4-5. — C. 185-1983; lysbrari M. M. Mogenb KOHCTUTY-
LINHOT ckapru ansa YkpaiHu : nintaHHs ontumisawii // Bive. — 2013. — Ne 4. — C. 5-8 Ta iH.

S [Owms.: n. 6, n. 81 NccnenosaHna 0 NPSMOM A0OCTYMNE K KOHCTUTYLIMOHHOMY MPaBoOCYauIO.
MpuHaTo Ha 85-m nneHapHom 3acenaHum BeneunaHckon Komuceum (r. BeHeuns, 17-18 neka-
6ps 2010 roma) Ha ocHOBaHUM KOMMeHTapueB r-Ha [ ApyTioHsiHa, r-u A. Hyccbeprep,
r-Ha . Mauonasa [EnekTpoHHUI pecypc]. — Pexum gocTtyny : http://www.concourt.am/russian/
library/cclibrary/index.htm
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Bupiwyoum nuTaHHSa KOHCTUTYLIMHO-NPAaBOBOI pernaMeHTaLji HauioHanbHOi Moae-
Ni inanBigyanbHOI ckapru, cnig BpaxoByBaTy A0CBIA NPOBIOHNX EBPONENCHKMX KPaAiH Y
Lt cdepi, nepenycim kpaiH-3aCHOBHUL i Pi3HUX Moaenen (LUsenuapii, ABCTPINCBKOT
Pecny6bnikn, ®epnepatnsHoi Pecnybnikn HimeuunHa, Koponiectea Icnanist), a Takox
nepxas, WO MawTb 65M3bki A0 YkpaiHu npasosi Tpaauuii (Pecnybniku Monbuia,
Pociiicbkoi Penepadii). Tak, OCHOBHI TEHOEHLLT HOPMaTUBHO-NPABOBOI pernameHTaLii
IHCTUTYTY KOHCTUTYLIMHOI CKaprm y umx Aep)aBax CBigvatb, WO LEN iHCTUTYT
0060B’A3KOBO OTPUMYE BU3HAHHS Y KOHCTUTYLiSIX, OQHaK MOro pernaMeHTalisi Ha KOH-
CTUTYLIMHOMY PiBHI HE MA€e BMCOKOro CTyMneHs AeTanidauii Ta 3aknagae nuwe 3acaan
Oro NPaBOBOro perynoBaHHA. [MON0XEHHS MPO KOHCTUTYLIMHY CcKapry nepeBaxHO
BUKNAOaTbCS Y PO3A4iNiax KOHCTUTYLIN, MPUCBAYEHMX OpraHisaLii Ta AisfbHOCTi Cya0-
BOi B/laan, abo B OKPEMMUX PO3aiNax, WO CTOCYIOTbCS KOHCTUTYLINHOI loCTULji. Y Binb-
LLOCTi 3ragaHunx KpaiH npaBo 0Ci6 Ha KOHCTUTYLINHY CKapry 3akpinjeHo Takox Y Bif-
MOBIOHMX po3ainax (rnaBax) KOHCTUTYLN, NPUCBAYEHNX OCHOBOMOJIOXHUM NpaBaMm i
cBobogam. lMpouecyanbHi NMUTAHHA MNOAAHHA Ta PO3rMsaay KOHCTUTYLIMHUX CKapr,
BMMOIM LWOA0 iX NPUAHATHOCTI, @ TaKOX IPUANYHI HACIAKM PilleéHb KOHCTUTYLIMHNX
CyAiB 3a TakKMMK CKapramy BUPILLYIOTbCS HE Ha KOHCTUTYLIMHOMY PIiBHI, a y crneuiaib-
HUX 3aKOHAaX NPO KOHCTUTYLNHI cyam (TpubyHanm)'.

JNoriko-cTpykTypHa komno3suuis OCHOBHOro 3akoHy YKpaiH1 pa3oMm i3 BpaxyBaHHSM
LOCBioYy HOPMATMBHOI pernaMmeHTaLii KOHCTUTYLIMHOT CKaprv B iHO3eMHUX KpaiHax aae
3MOry CTBEPAXYBATW, WO KOHCTUTYLMHE 3akpinfieHHsS LbOro MNpaBOBOro iIHCTUTYTY
BMMarae BHECEHHS1 3MiH Ta A0MnoBHeHb Ao ctaten 55 ta 150 KoHcTtutyuii Ykpainu.
3 ypaxyBaHHAM umx 3MiH ctattsa 150 KoHcTuTyuii YkpaiHn maTume Taky penakLiio:

«CtatTa 150. o noBHOBaxeHb KoHcTuTyuiriHoro Cyay YkpaiHv HanexuThb:

1) BUpiWeEeHHSA NnTaHb NPo BianoBigHICTb KOHCTUTYLIT YKpaiHu (KOHCTUTYLINHICTB):

3aKOHIB Ta iHWWX NpaBoBMX akTiB BepxoBHoi Pagun YkpaiHu;

akTiB Npe3ugeHTa YkpaiHu;

akTiB KabiHeTy MiHicTpiB YKpaiHu;

npaBoBUX akTiB BepxoBHoi Paay ABTOHOMHOI Pecny6nikmn Kpum.

i nuTtaHHa po3rmsaganTbCa 3a KOHCTUTYLIMHMMU nogaHHamu: [lpe3unaeHTa
YKpaiHu; He MeHLL Ik Copoka N’aTv HapoaHUX aenyTtaTiB YkpaiHu; BepxosHoro Cyay
YKpaiHu; YnoBHOBaXxxeHOro BepxosHoi Pagm YkpaiHnm 3 npas nioanHn; BepxosHoi Paan
ABTOHOMHOI Pecny6nikn Kpum; a TakoxX 3a KOHCTUTYLiIMHUMUK ckapraMmu ocib y pasi,
AKLLO 3aCTOCYBaAHHS LMX aKTiB Yy KOHKPETHUX CrApaBax, No SIKMX yXBasieHO OCTaTOYHi
pilleHHA CyAiB 3arasibHOI IPUCOUKLIT YW IHWNX OepXKaBHUX OpPraHis, NpuM3Beso OO0
NnopyLUeHHs ix npae i ceoboa, rapaHToBaHux KoHCTUTyLie YkpaiHu.

2) odiuinHe TnymadeHHs1 KoHCTUTyuii YkpaiHu Ta 3aKOHiB YkpaiHu.

3 nuTaHb, nepenbdaveHux Uieto ctatTeto, KoHcTuTyuiimin Cya YkpaiHn yxsanoe
piLLEHHS, SKi € 060B’A3KOBUMI A0 BUKOHAHHS HA TepuUTOopii YKpaiHW, OCTAaTO4YHUMMU | He
MOXYTb OYTU OCKaPXEHI.

Y BU3HAYEHUX 3aKOHOM BMNagkax Ta nopsaaky piweHHa KoHnctutyuiriHoro Cyay
YKpaiHu € niaCcTaBoo s nepernsaay OCTaTO4HMX pilleHb CYAiB 3aranbHOi lopUCanKL,i
YU IHLIWX OEeP>XKaBHUX OPraHiB».

' HoknagHiwe awve.: [yabtar M. IHCTUTYT KOHCTUTYLAHOI CKapru B KOHCTUTYLLISX €BPOMet-
Cbknx aepxas // BicHnk KonctutyuinHoro Cyay Ykpainn. — 2012. — Ne 2. — C. 130-139.
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CratTio 55 KoHcTtuTyuii YkpaiHu cnig JONOBHUTY YaCcTUHOK YETBEPTOID TaKoro
3MicTy: «KOXeH Mae npaBo 3BePTATUCS 3 KOHCTUTYLINHOIO ckaproto A0 KOHCTUTYLN-
Horo Cyny YkpaiHu 3a 3axMCTOM CBOix MpaB i cBOOOA, B MeXax, BU3HAYEHUX CTaT-
Teto 150 uiei KoHcTuTyuji» (4acTMHM YeTBepTa, N’'gaTa BiANOBIAHO CTaHYTb YaCTMHAMU
M’ATOI0, LWOCTO cTaTTi 55 OCHOBHOrO 3aKoHY)'.

JeTanizauig KOHCTUTYUINHOI Moaeni iHOMBiayanbHOI CKaprn, HOPMaTUBHE BpPEry-
JIOBAHHA €N1eMEHTIB NMPaBOBOro MexaHi3Mmy ii QyHKUiOHyBaHHS, npouenypu ii npu-
MMaHHA Ta po3rnsaay, peanidauia piweHb KoHcTuTyuinHoro Cyay YkpaiHm 3a uymu
ckapramu (3okpema, B aCnekTi BMIMBY OCTaHHIX Ha akT NpaBoCyaas CyAiB 3arasbHOi
IOPUCOVKLT) BUMarae BHECEHHS 3MiH Ta LONOBHEHb 40 YXNHHOIO 3aKOHO4ABCTBA.

Y HaykoBil niTepaTypi NOLMPEHOIO € AYyMKa LLOAO0 HEOOXIAHOCTI yXBaNEHHS OKpe-
MOro 3aKOHy YKpaiHW nNpo KOHCTUTYLiNHY ckapry abo X NPUAHATTSA creuianbHOro
KoAM®dIKOBAHOIO akTa NPo KOHCTUTYLLINHE CYAOYNMHCTBO, SKUN MICTUB 61 po3ain npo
KOHCTUTYLiHY ckapry?. Taka nosuujis, Ha Hal normsg, He € NePEeKOHANBOIO. Y LibOMY
BUNALKY CNiJ, KEPYBATUCH NPUHLMMIOM «€KOHOMIT 3aKOHY>» K NepenymMoBu peani3auii
MPVIHLUMNY BEPXOBEHCTBA npasa’, akuii nepeabayae, Lo 3aKkOHOAABELL MAE yTpUMa-
TUCS Bif, BCTAHOBJIEHHS PErY/IOBAHHS YN YCKIAAHEHHS i 30iNblUeHHst 06csry Hopma-
TUBHUX akTiB TaMm, A€ Lie He NoTpibHo.

¢KLLo 6paT 4O yBarun f0riky NPUXUIbHUKIB CTBOPEHHSI OKPEMOTIO 3aKOHY MPO KOH-
CTUTYLINHY CKapry, TO CNig NPUAHATY OKPEMi 3aKOHU MO KOXHOMY 3 BUAIB KOHCTUTY-
LinHOro npoBaaXXeHHs. OgHak Takuii Nigxia He Mae CeHcy, OCKiNbKY BiANOBiAHI HOpMa-
TUBHI MOJIOXEHHSI OpraHiyHO BMIlLEHI Y €OMHOMY 3aKOHOAABYOMY akTi — 3akoHi
Ykpainm «[po KoHctutyuintHmin Cya YkpaiHu», a npoueaypHi NUTaHHS ix peanisauiji
KOHKPEeTu3yloTbcst PernameHtom KoHcTtuTyuiiHoro Cyay YkpaiHu, 3aTBepaXeHUM
PiweHHam KoHcTuTyuiiHoro Cyay Ykpainu Big 5 6epesHsa 1997 poky (y HOBIli peaakdii
3rigHo 3 PiweHHam KoHctutyuiiHoro Cyay YkpaiHn Big 14 xoBTHA 2008 poky
Ne 34-p/2008 3 HacTynHUMK 3MiHaMK). BKITIOYEHHS MOMIOXEHb MPO IHCTUTYT KOHCTU-
TYLiiHOI ckapru Ao 3akoHy 3a6e3neynTb PO3yMHY EKOHOMIiO HOPMATUBHOIO MaTepia-
1y, CNPUSTUME EOHOCTI Ta JIOMYHIN LiNiCHOCTI NPaBOBOI pernamMmeHTay,ji LLbOoro iHCTUTy-
TY HAa OCHOBI EOMHUX MPUHLMNIB KOHCTUTYLIMHOIO CYA04YMHCTBA, NPaBOBOro CTaTycy
MOro y4acHuKIiB TOLLO, @ TakoX OinblUii AOCTYMHOCTI HOPMATUBHOIO PEryJtoBaHHS
iHOMBIAYATbHOI CKapry Ansa NOTEHUINHMX CKapP>KHUKIB.

Ha BignoBigHy KpuUTWUKY 3aCnyroBye 1 igesd NPUNHATTA KOAM@IKOBAHOro akta y
cdepi KOHCTUTYLINHOIo cyao4nHcTBa. besayMoBHO, HAasABHICTb NPOLLECYaSIbHUX KOOEK-
CiB, LLO BPEryfbOBYIOTb LUUBISIbHUI, FOCMOAAPCLKUN, aAMIHICTPATUBHUA Ta KPUMI-
Ha/IbHWUI NPOLLECK (@ camMe LM NepPeBaXKHO NOSICHIOETLCS NOTpeba y LubOMY KOAEKCI),
€ obrpyHToBaHo. OgHak chnig BpaxoByBaTW, WO Lj KOOEKCU, SKi MICTSATb AeTanbHO
pernameHToBaHy npouenypy po3rnsay crnpae, € HaciAKOM BENMKOro 0BCary Takmx
crpasg, Lo OXOM0Tb 6e3/1i4 Pi3HOMaHITHUX MPaBOBUX NMUTAHb, 30KPEMa Pi3HOMAaHIT-

T BuknageHi nponosuii Wwoa0 3akpinieHHs iHCTUTYTY KOHCTUTYLLINHOI ckapr y KOHCTUTYLi
YkpaiHu nogaHo aBTopoM Ha po3misg KoHcTuTyLuinHoi Acambnei.

2 OniviHuk 1., BeaboxHa O. IHCTUTYLjoHaNI3aLis KOHCTUTYLLIMHOT CKaprv : HOBaLiHW Mexa-
Hi3M rapaHTii npaB i cBobon ocobucTtocti // MigNpPUEMHULTBO, rOoCnogapcTBoO i NpaBo. —
2008. — Ne 9. — C. 26.

8 Owms.: Bypnasi €. TNPUHUMN «€KOHOMIi 3aKOHY» K MpakTU4YHa NepeayMoBa peanisadlii npuH-
LMy BepxoBeHCTBa npasa // YkpaiHcbke npaBo. — 2006. — Ne 1. — C. 80-84.
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HMX cNocobiB 3axMCTy NOPYLLUEHUX NpaB, 0COBMBOCTEN PO3NAAY LMX CNpaB, iHCTaH-
LIMHOCTI CMCTEMM CyAiB 3arafibHOi IOPUCANKLLT TOLLO.

OpnHak KOHCTUTYLIHE CYOO4YMHCTBO iCHYE Yy Aeuwlo iHwux ymoBax. lOpucauvkuis
KoHctutyuiriHoro Cyay YkpaiHn € Haa3smyanHO BaXJIMBOLIO, ane BY>XX4O0 3a I0PUCANK-
uito 3aranbHux cyaiB. KinbkicTb cnpas, Wwo po3magaioTbcs KoHcTuTyuinHum Cyaom
YkpaiHu, Ta pilleHb, L0 HUM YXBaOIOTbCH, € TAKOX MEHLLOKW. EAVHUN OpraH KOHCTU-
TYLNHOT IOPUCAOVKLIT HE 3aMa€ETbCA NUTAHHAMM BCTAHOBNEHHS daKTiB, a 30cepen-
XEHUN BUKIIOYHO HA MUTAHHSAX NpaBa, MOro PilleHHa € OCTaTO4YHWUMMW, BiAnoBIgHO,
MUTaHb WOAO iX OCKAPXEHHS HE BMHUKAE. Y 3B'S3KY 3 LM YCi aCNEKTN KOHCTUTYLLIN-
HOro npaBoCyAAst MOXYTb OyTW BpPErynboBaHi y YMHHOMY 3akoHi YkpaiHu «[1po
Konctutyuinimin Cyn YkpaiHn», PernamenTti KoHcTtuTyuinHoro Cyny YkpaiHn Ta, 3a
noTpedu, YTOUYHEHI Y NPaBOBUX MO3MLLSIX OpraHy KOHCTUTYLLINHOT opucamkLii, chop-
MY/IbOBaHMX 3a pe3ynbTaTaMun po3rnany KOHKPETHMX Crpas.

IHWa piy, WO 3 METO 3anpPOBaAXEHHS IHCTUTYTY KOHCTUTYLLIMHOI CKaprn YYHHUA
3aKoH NnoTpebye BHECEHHSA CYTTEBMX 3MiH | JOMOBHEHb Ta BAOCKOHAJIEHHS B LiIOMY Y
CBIT/li MOCUIEHHS 3HAYYLLLOCTI KOHCTUTYLINHOI loCTuLi B YkpaiHi. Mepenycim ctatta 13
3aKkoHy Mae 0yTun JOMOBHEHA OKPEMUM MYHKTOM CTOCOBHO NMOBHOBaXXEHHA KOHCTUTY-
uiiHoro Cyny YkpaiHu po3rnsgaTty CnpaBun Wwog0 KOHCTUTYLIMHOCTI 3aKOHIB Ta iHLWMX
NPaBOBUX aKTiB, BiOAHECEHUX OO0 MOro lpucaukuii, 3a KOHCTUTYLUIMHUMW CKapramu
rpomMagsiH.

Maea 6 «3BepHeHHsA 0o KoHcTuTyujiHoro Cyay YkpaiHn» 3akoHy mae OyTu O0rnoB-
HeHa BKa3iBKOW, L0 OAHIE 3 GOPM 3BEPHEHHS OO HbOrO € KOHCTUTYLiNHA ckapra
(ctatTa 38), a TakoX OKPeEMUMU CTaTTAMMU LWOAO0 POPMU KOHCTUTYLLIMHOI Cckapru Ta
cy0’ekTiB ii nogaHHsa. Bumorn 1o odopMneHHst KOHCTUTYLIMHOT CKaprn He NoBMHHI 6yau
3aHaATO CKIagHMMM, iHaKWwe ue CTaHOBUTMME HEBUMpPaBAAHE OOMEXEHHSI MPSAMOro
nocTtyny isnyYHNX | PUONYHKX 0CIG 00 KOHCTUTYLMHOrO Npaeocynas. Mpu 3akpinneH-
Hi BUMOI OO0 Takoi CKapru siKk NpouecyasbHOro JOKYMEHTAa AOLINIbHO B3ATU 3a 3pa30K
BUMOTW, LLLO BUCYBAKOTLCS 0 KOHCTUTYLINHOIO 3BEPHEHHSA PI3UYHUX i OPUONYHMX OCIO
woa0 odiuinHoro TnyMmadyeHHs KoHCTUTyLIi Ta 3akoHiB YkpaiHu (cTatTa 42 3akoHy).

Y ctatTi 55 3akoHy, BUKnageHin y masi 7 «[lpoBagxeHHs B cnpaBax y KoHCTU-
TyuiiHomy Cyai YkpaiHn», Wo MICTUTb Nepenik y4aCHUKIB KOHCTUTYLIAHOro nposa-
IKEHHS1, MaloTb 3a3HavYaTncs cy0’eKTU NpaBa Ha KOHCTUTYLIMHY ckapry. Y uwin ctaTTi
HaxkaHo 3akpinuTK Nepenik npas i 060B’A3KIB y4aCHUKIB KOHCTUTYLLINHOIO NpoBaaXeH-
HS1 (Cy0’eKTiB NpaBa Ha KOHCTUTYLHE NOAAHHS, KOHCTUTYLINHE 3BEPHEHHS, KOHCTU-
TyuiliHy ckapry). MoeTbcs, 3okpema, npo nNpaBo 3HATW 4aTy, Yyac i Micue CyaoBOro
po3rnsaay cnpasun (BIAKPUTOro NaeHapHOro 3acigaHHa); 3asBASATY KIIONOTaHHS; AaBa-
TN YCHi T2 MMCbMOBI NMOSICHEHHS, HABOOWUTM AOBOAM Ta 3anepeyveHHsi; BUCIOBOBATH
BNIACHY AYMKY 3 MTaHb, WO BUHUKAIOTH Mif, Yac po3rnaay cnpasu, CTaBUTU 3annTaHHSA
iHLWKM ocobam, sKi 6epyTb y4acTb y CNpaBi; NogaBaTy 3anepevyeHHs Ha KITIONOTaHHS,
[0BOAM i MipKYBaHHS iHLIMX OCIO; 3HANOMUTUCS 3 MPOTOKOSIOM CYA0BOro 3acigaHHs;
MaTu npeacTaBHMKa; oTpMMyBaTh Korii pieHb KoHcTuTtyuinHoro Cyay Ykpainu. o
0060B’A3KIB y4aCHUKIB KOHCTUTYLIMHOrO MNpPOBaOXEeHHs Cchif BiogHecTn 060B’A30K
HaNexHo KOPUCTYBATUCS CBOIMU NPOLIECYaNIbHMMM NpaBaMu, He 3110BXMBaTU NPaBOM
Ha 3BepHeHHA 0o KoHcTutyuiiHoro Cyay YkpaiHu, BUKOHyBaTy BUMOrM KOHCTUTYLN-
Horo Cyay YkpaiHu Ta iHWi npouecyanbHi 060B’A3ku, nepepbdadvyeHi 3akOHOM i
PernameHtom KoHcTuTyuiiHoro Cyay YkpaiHu.

96



BicHuk KoHcTuTtyuiviHoro Cyay Ykpainv

Ne 3/2013

Cepen, iHCTUTYTIB KOHCTUTYLLIMHONO CyAOYMHCTBA IHCTUTYT KOHCTUTYLLIMHOT cKaprin
cnif, BiAHECTN OO OKPEMUX BUAIB KOHCTUTYLIMHOMO NPOBAOXXEHHS, OCKiflbKK iX BUAi-
NIEHO 3a/1EXHO BiO, MOBHOBAXXEHb OPraHy KOHCTUTYUIMHOI topucamkuii. Y npakTu4Hin
MIOLWMHI Le 03Ha4yae, Wo Moro npouecyanbHi 0coBNMBOCTI MatoTb OYTK NOTiYHO Big-
TBOPEHI B OKpeMilt rna.i, skoto cnig, aonosHuTr Po3ain Il «OcobnmnBoCcTi KOHCTUTYLiN-
HOFO MPOBAXEHHS» 3aKOHY, BU3HAYMBLLM OCOONMBOCTI KOHCTUTYLINHOrO MNpoBa-
IDKEHHS 32 KOHCTUTYLLIMHOKO CKaproto.

Mepenycim cnig Bkasatu, WO KOHCTUTYLINHA CKapra NoAaeTbCy N1LLe B Pa3i HasB-
HOIrO MOPYLLUEHHSA KOHCTUTYLINHUX NMpaB i cBO0O0A ckapHuka (Pi3nyHoi abo opuany-
HOI 0co6Mu), BiACYTHICTb AaHUX NPO Take NopyLUeHHs Mae OyTn 6e33anepeyHoto nig-
CTaBO ON14 BiAMOBM Y BiAKPUTTI KOHCTUTYLLIMHOMO NPOBAaAKEHHS 32 CKaproto, Npo Lo
TakoX cnif, 3ragaTtu y ctatTi 45 3akoHny. BignosigHo nigcTaBolo 4ns BUSHAHHS 3aKOHY
Y1 iHWOro NpPaBOBOro akta (iXx oKpemMux MNosioXeHb) HEKOHCTUTYLINHUMW Mae ByTn
NMOPYLUEHHS LM aKTOM He Oyb-SKUX KOHCTUTYLINHUX MPUMNAUCIB, @ CAMe KOHCTUTYLLN-
HUMX NOJIOXEHbD LLIOAO NpaB i cBO6OO, NIOAVHW | rPOMaASHNHA, | N1LLe 3a YMOBN, LLO Le
npm3eeno A0 GakTUYHOrO MOPYLUEHHS MNpaB 3asiBHMKA BHACNiAOK 3aCTOCYBaHHS
OCKap>)XyBaHOro akta y KOHKPeTHi cnpagi. MoTpiOHO TakoX 3aKpinnTun, L0 CKapXXHUK
nosbasfieHU i NpaBa 3MiHIOBaTX NPeaMET 4 MiacTaBy NOOAHHA ckapru, Wo € Heob-
XiJHOIO rapaHTIElo Big, HEBMNPABAAHOIO 3aTAryBaHHsA NMpoBamKeHHs y cnpagi. OpraH,
YN IOPUONYHUI aKT OCKaPXYETbCS, Ma€ NPaBOo BU3HATWU CKAPry i BXXUTU 3axoAiB A4S
3a/10BOJIEHHS BUMOTI CKap>XHMKa, TOOTO cKkacyBaTu BiNOBiAHWI NMPaBOBUI akT.

Y 3akoHi cnig Takox 3akpinutn, Wwo piweHHa KoHcTtutyuiiHoro Cyny YkpaiHu 3a
KOHCTUTYLLIMHOKO CKaproto, KM 3aKOH YU iHLWNM NPaBOBUN akT BUSHAHO HEKOHCTUTY-
LiHMUM, 3aBXAW € MNiacTaBolo ANs nepernany BiAMOBIAHMX PilleHb CyAiB 3arasbHOi
IOPUCOMKLIT, IHLIMX OPraHiB Aep>XaBHOI BNaau i MiCLLEBOro caMOBpPSiAYBaHHS, iX noca-
DOBUX i CNY>XO0BUX OCIO, sIKi KEPYBaNMCSH HEKOHCTUTYLAHMM akTOM. Take NONOXEHHS
CTaHEe JIOMYHMM PO3BUTKOM 3anpPONOHOBAHOI0 BULLE MPUMNMCY YaCTUHU TPETLOI CTaTTi
150 KoHCcTuTyuji YKpaiHn, Kot Chig AOMOBHUTM 3a3HAYEHY KOHCTUTYLINHY HOPMY.

LLLoao iHWKMX 3aKOHOOaBYMX akTiB, AKi NOTPeOyloTb 3MiH Y 3B’A3KY i3 3anpoBaaXeH-
HAM IHCTUTYTY KOHCTUTYLIMHOI CKaprn, TO NepLU 3a BCe NOETbCH NPO BHECEHHS 3MiH 40
npouecyanbHUX KoOekciB. BoHM MaloTb OyTM OOMOBHEHI MOJIOXEHHSAM MpO Te, WO
BU3HaHHA KoHcTuTyuiiHum Cyaom YkpaiHu NeBHOro npaBOBOro akta HEKOHCTUTYLLN-
HMM € HOBOBUSIBIEHOIO 0OCTaBUHOIO, LLIO 0OOB’A3KOBO 3YMOBJIOE NEPEMNSA, PilUEHHS
cyny 3arafibHOi IOPUCAMKLII, B IKOMY 3aCTOCOBaHUI LEN akT, HE3aNeXHOo Bif, TOro, 4n
BMKOHaHe 3a3Ha4veHe pileHHs. CboroaHi BctaHoBneHHA KoHcTuTyuinHium Cygom Ykpai-
HWN HEKOHCTUTYLLIMHOCTI 3aKOHY, iHLIOrO NpaBOBOro akTa Yu iX OKPEMOrO MOSIOXEHHS,
3aCTOCOBAHOIrO Cya0M MPuv BUPILLEHHI CNPaBu, € MiACTaBO AJ15 MPOBAAXKEHHS Y 3B’ A3KY
3 HOBOBUSIBIIEHMU 0O6CTaBMHAMM JMLLE 32 YMOBM, LLIO PILLEHHS CYAY LLIE HE BUKOHAHE.

BignoBigHO, HEOOXiAHO BHECTWN 3MiHM A0 cTaTTi 361 LIMBiNbHOro npouecyanbHOro
kopekcy YkpaiHu Big, 18 6epe3Hsa 2004 poky, ctaTTi 245 Kogekcy aaMiHiCTpaTMBHOMO
cypoumnHeTBa Ykpainm Big, 6 nunHa 2005 poky, ctatTi 112 fTocnogapcbkoro npouecy-
anbHOro koaekcy Ykpainu Big 6 nuctonaga 1991 poky. MNpwu upomMy cnig 3a3HaunTK, LWo
KpuMmiHanbHWIM npouecyanbHuia kogeke Ykpainn Big, 13 kBiTHA 2012 poky, BKasykoun sk
nigcTtaBy ons 340iMCHEHHS KPUMiIHANbHOrO NPOBaAXEHHS 3a HOBOBUSIBNIEHMMM 0OCTa-
BUHAMKN BU3HaHHA KoHCTUTyuinHuM Cypom YKpaiHM HEeKOHCTUTYLIAHOCTI 3aKOoHYy,
iHLLIOrO NPaBOBOr0 aKTa YuM iX OKPEMOTrO MOJIOXEHHS, 3aCTOCOBAHOIO CyA0M, HE BUMa-
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rae, wob Takuii nepernag CToCyBaBCS NMLLE BUPOKIB, Ski He BUKOHAHO (cTtaTtTa 459
KpuMiHanbHOro npouecyasnbHOro kogekcy Ykpainm).

JouinbHO TakoX 0BroBOpPUTU MOXIMBICTb 3aKkpinfieHHs Y 3aKOHi MOBHOBAXEHHS
KoHcTtuTyuinHoro Cyay YkpaiHv BUPILLYBATU MUTAHHA NPO CNpaBeaIMBY KOMMEHCALLiK0
CKaP>XXHUKOBI TUX MOPaJibHUX | MaTepianbHUX BTPAT, AKMX BiH 3a3HaB y 3B’A3KY 3 Mopy-
LLUEHHSM MOro KOHCTUTYLIMHMX MpaB OCKapXyBaHMM akToM. MOXNMBICTb nepernsany
OCTaTOYHUX PilleHb CYAiB, WO Habpann 3aKOHHOT CUIN, @ TakoX NPUCYIXKEHHS CKapX-
HUKOBI CnpaBeasIMBOI KOMMEHCaLii y pasi NopyLIEHHA MOro npas gae niacrtasu ons
BWU3HAHHA KOHCTUTYLINHOI ckaprn e@ekTUBHMM 3acob0M 3axuCTy MNpaB JIIOANHU,
BUYEPMAHHSA 9KOro y BiOMOBIOHMX BUMNagkax cTaHe HeoOXigHOW nepenymMoBOO Os
3BEPHEHHS 0Ci6 4,0 EBPONEiCbKOro cyay 3 Npas JNoAvHU. MaeTbcs npo cnpasu, Konwm
rnpasa CKap>XHWKIB, rapaHToBaHi KOHBEHLIEID NPO 3axXMUCT Npas JIIOOMHM | OCHOBOMO-
NoXHUX cBobon Biag 4 nuctonaga 1950 poky Ta npoTokonamMu 4o Hei, 6yno NopyLeHo
HOPMaTMBHUM aKTOM, 3aCTOCOBAHWM Yy KOHKPETHIlA Crpasi, a He iHOuBioyanbHUM
aKTOM, yXBaJIEHMM BCYNepPeY BMMOram rnpaBoBOro 3a CBOIM 3MiCTOM 3aKOHY.

HapewTi, npn 3anpoBakeHHi B YKPaiHi IHCTUTYTY KOHCTUTYLLIMHOT CKapru ciig Ha
HOPMaTMBHOMY piBHI (NepenyciMm y 3akoHi, a Takox PernameHTi KOHCTUTYLIAHOIO
Cyny YkpaiHun) BperynioBaTu NpoLeaypy npuiiMaHHs (4Onycky) Ta BU3HAYMTU 0COO-
JIMBOCTI PO3rNsaay KOHCTUTYLINHMX ckapr'. 3okpema, 3 L€ MeTo A0LIbHO CTBOPU-
T okpeMmy konerito cyaaie KoHcTuTyuinHoro Cyny YkpaiHm y cripaBax 3a KOHCTUTYLiN-
HUMW CKapramu, st Horo AONOBHUTU BiAMNOBIAHUM NOSIOXEHHAM CTaTTIO 47 3aKkoHy, a
NMOBHOBAXEHHS TaKoi koserii cyaniB BU3Ha4YMTK B okpeMmii ctatTi 49" 3akoHy. OgHak
Lue nuTtaHHa notpebye CaMOCTIMHOrO AOCHIAXEHHS MPU BU3HAYEHHI NMEPCNeKTUB
3anpoBaKEHHS iIHCTUTYTY KOHCTUTYLIMHOI Ckaprv B YKpaiHi.

I'yneraii M. M. OcHOBHbIe HarnpaBJ/ieHUs1 MPaBoOBOIro PeryimpoBaHUs UHCTUTYTA
KOHCTUTYLIMOHHOW asnobbl B YkpanHe. B cratbe 060CHOBbIBA€TCSI HEOOXOAMMOCTh
3akperinieHvsi B KOHCTUTYLMn YKpanHbl OCHOB HaLMOHasIbHOM MOLEIN KOHCTUTYLIMOHHOM
Xanobebl, npeanaraeTcs HoBas peaakumsi ctateu 150 v uameHeHus K ctatbe 55 OCHOBHOIro
3akoHa, a Takxe ornpenesisioTCs OCHOBHbLIE Harpap/IeHUs] MPaBOBOV pernamMeHTaumm
WHCTUTYTa KOHCTUTYLMOHHOW Xasnobbl B 3akoHe YkpauHbl «O KOHCTUTyLUnoHHOM Cyae
YKkpaviHbl» n apyrux 3aKkoHOAATE IbHbIX aKTax YKpauHsbl.

KnioueBble cnoBa: KOHCTUTYUMOHHasI Xasoba, KOHCTUTYLIMOHHO-MpaBoBasi pepopma,
KoHcTutyums YkpaviHbl, 3akoHoAaTesIbHoe peryinpoBaHne, KOHCTUTYLUNOHHBLIV Cya YkpauHbl.

Hultai M. Principal Ways of the Legal Regulation of Institute of Constitutional
Complaint in Ukraine. In the article the relevance of providing the national model of
constitutional complaint in Constitution of Ukraine is grounded, a new edition of the article
150 of Constitution of Ukraine and amendments to the article 55 of Basic Law is offered, also
principal ways of legal regulation of the constitutional complaint institute in Law of Ukraine
«On Constitutional Court of Ukraine» and other legislative acts of Ukraine are determined.

Key words: constitutional complaint, constitutional-law reform, Constitution of
Ukraine, legal regulation, Constitutional Court of Ukraine.

v Owms.: Tynetasi M. M. Mpoueaypa MNpuiiMaHHA Ta PO3MsAAy KOHCTUTYLIMHOI ckapru
depepanbHM KoHeTuTyuiHUM Cynom HiMeuydnHn @ 0o NUTaHHS Npo 3ano3vyeHHs ocsigy /
M. Tynetani // depxaBHe OyAiBHULTBO Ta MicueBe camoBpsayBaHHsA. X., 2011. — Ne 22, —
C. 26-41.
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MpoGnemMmu KpMiHanbHOro npouecy YKpaiim
B KOHTEKCTi Cy4aCHOI KOHCTUTYLINMHOI AOKTPUHM

M. Mapkywu
cynas KoHctutyuiiHoro Cyny YkpaiHm, kaHouaaT iopuanyHnx Hayk,
3aCNYXXEHUI IOPUCT YKpaiHum

Y crarTi gocnigxeHo akTyasbHi npobaemMy KpUMIHaIbHOIO MPOLECY, MexaHi3M KpUMi-
HaJIbHO-rpouecyasibHUX BIAHOCUH Ta KPUMIHa/IbHO-MPOoLecyasbHOI Ais/IbHOCTI Ha KOHCTU-
TYLIVIHOMY PIiBHI; 3arporioHOBaHO HOBI KOHLUENTyasbHI niaxoam A0 iX BAOCKOHAal/IeHHS B
KOHTEKCTI Cy4aCHOI KOHCTUTYLIMHOI 4OKTPUHMN.

KnroyoBi cnoBa: KpuMiHasibHUV MPOLEC, KPUMIHAIbHO-pouecyasbHi BigHOCUHU,
KPUMIHa/IbHO-MPOLIeCyasibHa Aisi/IbHICTb, KOHCTUTYLiiHA OKTPUHA, KOHCTUTYLIVIHI rapaH-
Tii | Mpe3ymMmnuii sik kaTteropii KPUMMIHa1IbHOro rPoOLEcy.

1. MNoHaTTs. KpyMiHanbHUI NPoLEC K CKaHe NpaBoBe i CoLjiasnibHe aBuLLe y npa-
BOBIVi JOKTPWHI Mae Kiflbka BU3Ha4YeHb. B acnekTi gocnigKyBaHoro sismula noro posy-
MilOTb IK OCOBNMBUI BUA, AEPXKABHOI AiSNbHOCTI CrewjanbHUX opraHiB Ta ocib Wwoao
BUSIBNIEHHSA O3HAK CK1aay 3/104MHY, MOPYLUEHHS, 4OCYA0BOro PO3CciigyBaHHS, Cya0BO-
ro po3rsaay i BUPILLEHHSA KPUMiHANbHOI CnpaBun, sika MnopoaXye NpaBoBi BiAHOCUHU
MixX ii cy®’ekTamun, cnpsimoBaHa Ha 3abe3nedvyeHHss edekTUBHOCTI NpaBocyans i Mmae
ny6niyHo-npaeoBuii xapaktep'. 3okpema, MOro TakoX BM3HAYalOTb AK AiANbHICTb
opraHiB Ai3HaHHA, Cnig4yoro, NPokypopa, cyay (cyani) Ta iHWmMX y4acHuKiB (cy0’exTiB)
KPMMIHaNBHOIO MPOLECY, siKa NMOPOAXKYE, 3MIHIOE, 3aCTOCOBYE Ta MPUMUHAE NpaBo-
BiAHOCUHW 3 PO3KPUTTS, PO3CNiAyBaHHSA, Cy40OBOro po3rnsaay cnpae (Cyoo4MHCTBA) i
BVMKOHAHHSA BUPOKIB BiAMoBigHO 00 HOPM KPUMiHaIbHO-NPOLLECYaibHOrO 3aKOHO4ABCT-
Ba?. B. TepTULLIHMK BBaXage, O KPUMIHANbHUI MPOLLEC — Lie «...perfaMmeHTyo4a pea-
ni3auilo KpMMiIHaNbHOro 3aKOHY rany3b Npasa, a TakoX 3aCHOBaHA Ha HbOMY, BTineHa
y bopmMy npaBOBUX BIOHOCUH Ta 34iMCHIOBaHA y BCTAHOBIEHOMY 3aKOHOM MOPSAKY
DiANbHICTb OpraHiB Ai3HaHHS, CNiaYoro, NPoKypopa Ta cyay, a TakoX iHLWMX 0cib, crnps-
MOBaHa Ha LUBMAKE Ta MOBHE PO3KPUTTS 3J/I04MHIB, BUKPUTTS BUHHUX; BCTAHOBEHHS
006’€eKTMBHOI iCTUHK, 3a6e3neyYeHHs NPaBUIIbHOrO 3aCTOCYBAHHS 3aKOHY, 3aXUCT CYyC-
nifibCTBA Ta rPOMaAsH BifL, 3/I04NHHMX MOCATraHb Ta 34iICHEHHS NpaBocyaasa»°.

MatoTb Micue 1 iHWi NoaibHi BU3HAYeHHS KpUMIHaNbHOIO NPOLECY, WO po3rnsaa-
I0Tb MOr0 K BPEerysboBaHy HOpMaMu KpMMiHaAbHO-NPOLECYyanbHOro npasa Aisnb-
HICTb OpraHiB Ai3HaHHS, CNig40ro, NPoOKypopa, Cyaai i cyay 3 PO3KPUTTH 3/I04MHIB,
BUKPUTTS i MOKAPaAHHSA BUHHMX Ta HEOOMYLLEHHS MOKAPaHHSA HEBMHHMX, @ TaKOX K
CUCTEMY MPaBOBIgHOCKH, L0 BUHMKAIOTb Nif, Yac Uiei OianbHOCTI, 3a3Ha4YEHUX OpraHiB
OOVIH 3 OOHUM Ta 3 rpoMagsaHamMm, nocagoBMmMm ocobamm, yCTaHOBaMU, MignpuemMcT-

T KpumiHanbHWi npouec : nigpydy. / 3a pea. 0. M. Mpowesoro ta O. B. KanniHoi. — X. : MNpaso,
2010. — C. 9, 11.

2 KosaneHko €. I"., ManspeHko B. T. KpuMinanbHuii npouec Ykpainu : nigpyd. — K. : KOpiHkom
IHTep, 2004. — C. 10.

3 TepteiwHuk B. M. YronoBHblii npouecc : y4e6. nocobue. — 2-e nsg., nepepab. n gon. — X. :
Apcuc, 1999. — C. 9. — 528 c.; TeptuwHuk B. M. HaykoBO-NpakTUYHWUIA KOMEHTap A0
KpumiHanbHo-npouecyansHoro kogekcy Ykpainm. — K. : A. C. K., 2007. — C. 9.
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BaMu, rpOMaaCbknMy 06’egHaAHHAMU i TPYAOBMMM KONIEKTMBAMM, LLLO 3ay4aloThCa y
cdhepy KpUMIHaJIbHO-MPOLLECYasbHOI Ais/IbHOCTI'; Ak No6yn0BaHy Ha 3aKOHi i 34ACHIO-
BaHy y GOpMi NpaBOBUX BIAHOCUH Y BU3HAYEHOMY HUM MOPSOKY OiFNbHICTb 3 PO3CIli-
LYBaHHS, pO3rnsay Ta BUPILLEHHSA CYA0M KPMMiHaNIbHMX CMpas, Lo Ma€e CBOIM 3aBAaH-
HAIM OXOPOHY MNpaB i cBOOGOA, NIOANHM | rPOMaAsHMHA, TPOMaACbKOro NOpPsaaKy i rpo-
MafCcbKoi 6e3nekn, KOHCTUTYLIMHOMO Nnajy Bif, 3/0YMHHUX MOCAraHb?; AK OisfbHICTb
OpraHiB Ai3HaHHA, 4OCYO0BOro ChiAcTBa, NPoKypopa i cyay 3 NopyLUeHHs, A0CYA0BO-
ro cfiacTea, CyooBoOro po3msaay, nepernany i BAKOHaHHS CyO0BUX PilLeHbS.

Cnin, 3ayBaXunTu, WO NOHATTS KPUMIHAIbHOIO NMPOLLECY BiNbLU SIK 3@ CTONITHIO iCTO-
pito He 3a3Hasi0 CYTTEBUX 3MiH, MOr0 PO3YMIHHS §IK «...CYKYMHICTb Aii, W0 NPOBOAATb-
CSl BUSHAYEHMMU 3aKOHOM 0cobamMm 3a popmMamMm, TakoX BCTAHOBIEHVMM 3aKOHOM,
CMPSIMOBaHMX Ha PO3KPUTTHA 3MI04YMHHUX OitHb, BUKPUTTS | 3aCYOKEHHS 0Ci0, BUHHUX B
iX cKO€eHHi» B13Ha4aB we B 1901 poui dpaHuy3bkuii npouecyanicT I Binanb?*. Cninb-
HUM OJ19 BCiX UMX BU3HAYEHDb € Te, WO KPUMiHaNbHUI Npouec — ue 3ailCHIoBaHa B
YCT@HOBJIEHOMY 3aKOHOM 0COBGIMBOMY NOPSAKY AiSNbHICTb CNeLlianbHUX OpraHiB Ta ix
nocagoBux ocCid, a TakoX rpoMafsiH, 3anydyeHnx y chepy KpMMiHanbHO-NpoLLecyab-
HUX BIOHOCMKH, CYTHICTb $IKOi MONsira€ B CMpPsIMOBAHOCTI Ha 3abe3rneyeHHs 3axmcTy
npae i cBOOOA, NIOANHM | FPOMaAsiHUHA Ta iX rapaHTii, Aep>XXaBHOrO i CycninbHOro naay,
npaB i 3aKOHHUX IHTEPECIB IOPUANYHUX OCIO 3 TUM, OO TOW, XTO CKOIB 3/104MH, OYB
cnpaseniMBO NMoKapaHui, a HEBUHHWI He BYB 3aCyaKeHWnn®,

OkpeMi aBTOpK KPUMIHANTbHUI NPOLEC OTOTOXHIOTb 3 KPUMIHANbHUM CYO04YNHCT-
BOM®, iHLIi 3anepeyyioTb Taky Teady, BBaXKalouu L NOHATTA ONIM3LKMMU, ae He TOTOX-
HUMM, OCKIiNIbKN «MPaBOCYAAd — OpraHiyHa 4YacTuHa KPUMIHANbHOro nMpouecy, noro
OCHOBHAa, OfHAK He eauHa YacTuHa i PyHKuig»?. KoHcTuTyuis YkpaiHu, nosioXeHHs
KpumiHanbHO-npouecyanbHoro kogekcy Ykpainu (gani — KMK  Ykpainm)8,
KpumiHanbHOro npotecyasnbHoro kogekcy Ykpainm (gani — ynHHnin KMK Ykpainm)® He
MICTSITb BUSHAYEHHS MOHATTS «KPUMIHAIbHUI MPOLLEC», | XO4a TEPMIHM «CY404NHCTBO»
Ta «npaBoCcynas» € KOHCTUTYUinHuMK (cTaTtTi 124, 127, 129 KoHcTtuTtyuii YkpaiHn),
ofaHak xopeH i3 KIMNK YkpaiHu ix Bu3dHavyeHHs Takox He pae. KoHnctutyuinHuii Cyg

1 MuxeeHko M. M., Hop B. T., LLInGiko B. 1. KpuMiHanbHWiA npouec YkpaiHu : nigpyd. — K. :
Nnbigp, 1999. — C. 11.

2 YronosHo-npoueccyasbHoe npaso Poccuiickoin Denepaumm : yueb. / oTe. pea. M. A. Jly-
nuHckasa. — M. : lOpucts, 2001. — C. 2-4, 9.

8 Jlo6oviko J1. M. KpuMiHanbHO-npoLecyanbHe nNpaso : Kypc nekuii : Hasy. noci6. / J1. M. Jlo-
6oriko. — K. : IctuHa, 2005. — C. 12.

4 Vidal G. Cours de droit criminel et de science penitentiaire. — Paris, 1901. — P. 681.

5 Kob6nukoB A. C. YronoBHbIi Mpouecce : y4e6. ans sy3os. — M. : Hopma-MIHOPA-M, 1999. —
384 c.

6 KyamHcbka O. [1., KydnHcbka O. A. KpumiHanbHWin npouec YkpaiHu : HaB4. nocio. — K. :
MpeueneHT, 2005. — 202 c.

7 TepTblHuK B. M. YronoBHbIli npouecc : y4eb. nocobre — 2-e uaga., nepepab. u gon. — X. :
Apcuc, 1999. — C. 7-9.

8 KpuMmiHanbHO-npouecyanbHuii kogekc Ykpainu Big, 28 rpyaHs 1960 poky // BinomocTi Bep-
x0BHOI Pagun Ykpainn. — 1961. — Ne 2. — Cr. 15 (3i 3miHamu).

9 KpuMiHanbHU npouecyanbHuii Kogekc Ykpainu Big 13 kBiTHa 2012 poky Ne 4651-VI //
OdiuinHni BicHMK YkpaiHn. — 2012. — Ne 37. — Ct. 1370 (3i 3miHamn).
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Ykpainum y PiweHHi Bia 23 TpaBHa 2001 poky Ne 6-pn/2001 y cnpaBgi Wwoa0 KOHCTUTY-
uiiHocTi cTaTTi 2483 LinBinbHO-NpouecyanbHOro Kogekcy YKpaiHu Oas TiymMadeHHs
MOHATTIO «KPUMIHa/IbHE CY04YMHCTBO», BU3HAYMBLLM NOIO SK «...BPErybOBaHMN HOP-
Mamu KIMK YkpaiHu nopsamok OignsHOCTi opraHis AisHaHHS, nonepeaHbLoro criacrea’,
npokypaTtypu i cyay (cyani) Wwoao nopyLleHHs, PO3CniayBaHHSA, pO3rnsaay i BUPILLEHHS
KPpUMiHaNbHUX Crpas, a TakoX AiASbHOCTI iHWKWX YH4aCHUKIB KPUMIHA/IbHOrO npoue-
cy — Nigo3ploBaHux, 06BUHYBAYEHMX, MiACYAHUX, NOTEPMNINNX, UNBINbHUX MO3MBAYIB i
BiANOBiOAYiB, iX NPeaCcTaBHUKIB Ta iHLWIMX OCIO 3 METO0 3aX1CTY CBOIX NMpas, cBOOO, Ta
3aKOHHUX IHTEpeCiB»2.

Xoua npaBocynas i KpUMMiHaNbHUIA NPOLLEC TICHO NOB’A3aHi MiXk COO010, BBaXXKAEMO
iX HEPIBHO3HAYHNMM 32 3MICTOM, 3aBOAHHSAMMN, NPEOMETOM AisNIbHOCTI 3 TaKMUX MipKYy-
BaHb: 1) NOHATTA NpaBoCyAas K AiNbHOCTI OOHIET 3 MiNOK BNaAn € LWNPLLINM 3a MOHAT-
TS KPUMIHANIbHOrO NPOLLECY, a[Ke Cya0Ba BAaAa 34INCHIOETLCS HE TiNbky 3acobamu
KpuMiHanbHoro cyao4dmHcTea (Po3aain VIII KoHcTuTyuii Ykpainm); 2) 3a KoJIOM OpraHiB i
cy6’exTiB, SKi 3AjiCHIOI0Tb MPOBAOXEHHS Y KPMMIHANbHIM Cnpagi, KpMMIHaNbHMIA NPO-
LecC € LWmMpLIMM 3a NpaBocyaas, WO 3AiIMCHIOETLCA BUKIIIOYHO cygamu (ctatta 124
KoHcTuTyuii YKpaiHu), i BKtoYae aisfbHICTb OpraHiB AisHaHHs, 40CY00BOro CniacTea,
npoKypaTypu Ta ix nocagoBux 0cCi0; 3) MNOHATTS «KPUMiHANbHUIA NPOLLEC» OXOTMJIOE
OiSNbHICTb BCiX yHaCHUKIB, siKi 6€pyTb y4acTb Ha BCiX MOro crtagisax, Tofdi K MOHATTS
«NpaBoCynas» — OiaNbHICTb CYAAi HA CyO0BUX CTafisx; 4) 34iiCHEHHS NpaBoCcyaas K
bYHKUIT peani3yeTbCa B OCHOBHIN (LEHTPasbHIN) YaCTUHI KPUMIHANBHOIO MpPoLECy,
TOAI K KPUMIHa/IbHMIA MPOLLEC 9K AiSIbHICTE Peani3yeTbCH Ha PISHUX CTagisax i He
nonsirae BUKJIOYHO Y 3AINCHEHHI NpaBocyansa y KpumiHanbHin cnpasi. O. MisyniHa
BBa)XKae npaBocyans CrocoOOM KpUMiHaNbHO-MPOLECYanbHOI AisfIbHOCTI, a camy
OISNbHICTb PO3rnsgnae g9k dyHaameHTanbHy inocodCbky KaTeropito, Wo MIiCTUTb
HW3KY MOHSATb, 30KpemMa Takmnx sk «popma, BilHOCUHM, CYD’EKT, MeTa — KOXHE i3 AKUMX
XapaKTepusye nuLle NeBHNA MOMEHT OisNbHOCTI»S. B acnekTi 4oCiaXyBaHoro asuLa
KPUMIHaNbHMIN NpoLeC PO3MMafaeTbes i 9k cneumdivHa dopma nNpaBoOBIOHOCUH Y
cdepi KpMiHanbHO-NPOLECYyanbHOI AiSNbHOCTI, | 9K cneundidyHa dopma 34iNCHEHHS
Cy[0BOi Bnagu.

3MICT KpUMiHaNbLHOIO NPOLIECY BU3HAYaloTh sIK CNOCI6 peanidadji HopM KpUMiHab-
HOro npasa i NPUTArHEHHss 0COOM A0 BiANOBIOANBLHOCTI 32 NOPYLUEHHSA KPUMiHaIbHO-
npaBoBuX 3aOOPOH, a oro GopMy — §K CTPYKTYPY KPUMiHaNbHO-NPOLecyanbHOoi
DisiNbHOCTI, MexaHi3M ii opraHizauji, skuii Binobpaxae oXepesno pyxy CyAo4HMHCTBaA Ta
npoLecyanbHuii cTaTyc ii ydacHukis*. MpouecyasbHi NPaBoOBiAHOCUHU € BHYTPILLHLOIO

T 3a ymHHuM KIMK Ykpaitu — «aocynose po3ciifyBaHHs».

2 PiweHHa KoHctutyuinHoro Cyay Ykpainu Big, 23 tpasHs 2001 poky Ne 6-prn/2001 y crnipasi
040 KOHCTUTYLIMHOCTI cTaTTi 2483 LMBinbHO-npouecyanbHOro Kkoaekcy Ykpainm [EnekTpoH-
HUI pecypc]. — Pexxum pocTtyny : // http://caesar/pls/wccu/P000?lang=0

8 MusynmHa E. B. YronoBHbI MPOLLECC : KOHLUEMUMA CamMoOorpaHuYeHns rocynapcrea. —
Tapty : TapTyckuit yH-T, 1991. — C. 12.

4 TyueHko K. @. YronosHbIii npouecc. — 2-e usa. nepepab. u gon. — M. : 3epuano, 2005. —
736 c.; Haxumos B. 1. Tunbl, popMbl 1 BUAbLI YrOJIOBHOMO npouecca : y4ed. nocobue / pea.
kon. : B. M. Haxnmos (oTB. pea.) n ap. — KanuHuHrpag : Kry, 1977. — C. 31; lNonsHckuii H. H.
OcHOBHble HOPMbI MOCTPOEHUS YTONIOBHOMO NpoLiecca / oTB. pea. M. B. KoxxeBHMKOB // YuyeHble
3anmckn. — Bein. 145. — KH. 4. — M. : 13a-Bo Mock. yH-Ta, 1949. — C. 51-84; LLlectakoBa C. /.
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HOPMOIO KPUMIHANBHOIO MNPOLECY, TOA) KK ii 30BHILLHI GOPMM BUSBISIOTLCS B CAMOMY
nopsAKy NpoLecyanbHOT AisfbHOCTI!.

2. lNpaBosigHOCHHK. CyTb KPUMIHANTBHOIO NPOLLECY BU3HAYaloTb IK BNOPSAKOBaHY
CUCTEMY MPaBOBIOHOCKH, CMIPSAMOBAHUX HA OOCATHEHHS NeBHUX Uineli?. Harsganiwmm
BuaaeTbes nigxia M. EnbkiHA, 9ka po3KpMBaE MOro CyTb Yepes CNiBBIAHOLLEHHS KPUMI-
HaJIbHO-MNPOLECYasIbHOI AiSSIbHOCTI Ta KPUMiHaNIbHO-NPOLECyalbHUX BiIAHOCUH K
«CMiBBIOHOLLEHHS HE MiX CYTTEBO BigMiHHMMN ab0 OAHE OAHOr0 NOrVHAYMMU SBU-
wamm, a Mix Takmmu, ski, nepebyBatoym y NPUHUHHIA, B3aEMOOOYMOBIEHIN 3anex-
HOCTIi Ta Yy B3aEMOMPOHUKHEHHi, 30epiraloTb CTOCOBHO OJHE OAHOro MNeBHY
CaMOCTINHICTb»S.

OTxe, KpUMiHaNBbHUI NPOLLEC K EAHICTb 3MICTY | GOPMM 3a CBOEIO CYTTIO € BTiNe-
HOIO Yy dOpPMYy NPABOBIAHOCUH KPUMIHANBHO-MPOLECYaNIbHOK AiSNbHICTIO OpraHis
Oi3HaHHA, LOCYA0BOro PO3CNiAyBaHHSA, MPOKYpaTypu i Cyay Ta iHWKX y4aCHUKIB Npo-
LLecy, CNpPSAMOBaHOIO Ha BUPILLEHHS MOr0 MeTU Ta 3aBAaHb; 32 BHYTPILWHBLOK GOp-
MO — L& KPUMiHaNbHO-NPOLLECYasbHI BIGJHOCUHM, @ 3a 30BHILLHbOID — BCTaHOBE-
HU 3aKOHOM MOPSA0K KPUMIHAIbHOr0O NPOBAAXKEHHS.

KpuMiHanbHO-NpoLecyasbHi NpaBoBIAHOCUHN — LLe Hacamrnepes npasoBiAHOCU -
HU MiX chneuiasbHO YNOBHOBAXEHUMU Ha Te AepXaBHMMK OpraHamu i nocagoBuMm
ocobamu: opraHamMu OOCYAOBOro po3ciigyBaHHA (Oi3HaHHS i cnigcTea), 0coboto,
sika NPOBOAUTb Ai3HAHHA, CAigYMM, NPOKYPOPOM i CyA0oM; NpPaBOBiAHOCUHWX 3a3Ha-
YeHuMx cyO’ekTiB Npouecy 3 NoTepninum, Nigo3pBaHnUM, 06BMHYBAYEHUM, MNiACYA-
HUM, 3aCy[XEHUM Ta iHWWMMW y4aCHMKaMU NPOLECy, a TakOX MpPaBOBIAHOCUHU
Ha3BaHMX Y4aCHMKIB npouecy Mix co6oto?. M. EfbKiHa, PO3LiHIOE MPaBOBIAHOCUHM SK
npegMeT NpPaBoOBOro PeryoBaHHS i pesynbTaT Takoro perynoBaHHs®, a M. CTporosmy
BBaXaB NPaBOBIAHOCMHM OAHOYACHO | METOAOM NMPABOBOr0O PeryatoBaHHs, i CNoco-
6oM peanizauii NpaBoOBMX HOPM, i Pe3ynbLTaTOM NPaBOBOro peryntoBaHHA. MNpu
LLbOMY BiH pO3rns4aB O4HOYACHO KPUMIHANIbHO-NPOLEeCcyasbHi BiGHOCUHU K MPaBo-
BY GOPMY AisNIbHOCTI OpraHis JOCyo0BOro cniacrea, NpokypaTtypu, cyay, sKi 34inc-
HIOIOTb NOKNAAEHI HA HUX 3aBAAHHSA, a caMy OiANIbHICTb — SK 3MICT KPUMiHaIbHO-
npouecyanbHUx BigHOCUHS., Taka xapakTepucTvka KPUMIHANbHOMO MPOLECY He

MpoGnemMbl COCTA3ATENBHOCTM B POCCUNCKOM YrOJIOBHOM MPOLECCE : AUCC. ... KaHA. lopua.
Hayk. — CI6. : CankT-MeTepbyprckas akan. MB[, Poccun, 1998. — 184 c.

' LWnunes B. H. CoaepxaHue 1 GopMbl YrOfI0BHOMO Cya0npon3soacTea. — MuHck : M3a-Bo
Bry, 1970. — C. 68.

2 Bapabaiu A. C. Mprpoaa pOCCUNCKOro YroloBHOMO NPOLLECCa, Liefiv YroIOBHO-MPOLECCY-
aNbHOW OeATeNnbLHOCTU U ux yctaHoBneHue. — CIM6. : MN3n-Bo P. AcnaHoBa «fOpuaunydeckuin
ueHTp Mpecc». — 257 c.

3 Onbkurpg 1. C. CyWwHOCTb COBETCKOro YrosoBHO-MPOLIecCyanbHoro npasa. — J1. : M30-8o
JleHnHrp. yH-Ta, 1963. — C. 28.

4 TepteiwHWK B. M. YronosHbIii npouecc : y4eb. nocobue. — 2-e naa., nepepad. n gorn. — X. :
Apcuc, 1999. — C. 8-9; TeptuHuk B. M. HaykOBO-NpakTU4YHUA KOMEHTAP 00 KPUMiHaNbHO-
npouecyanbHoro kogekcy Ykpainm — K. : A. C. K., 2007. — C. 10.

5 OnbkuHg M. C. CywHOCTb COBETCKOro YrofioBHO-NpoLeccyasnbHoro npasa. — J1. : M3n-8o
Jry, 1963. — C. 5, 10.

6  Crporosud M. C. Kypc COBETCKOro yrofioBHOro npouecca. — M. : Hayka, 1968. — T. 1 :
OCHOBHbIE MONOXEHUsI HAyKMU COBETCKOro YrosioBHoro npouecca. — 470 c.; PaxyHos P. /.
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MOBHICTIO PO3KPMBAE MOr0 CYTHICTb i AA€ MOro PO3yMiHHS nulie K OiSAbHOCTI
BM3HAYEHUX AepPXXaBHUX OPraHiB Ta ix NocagoBux 0Cid 3 0AHOCTOPOHHIMU BNagHU-
MW MOBHOBaXEHHAMMW.

MpaBoM KpMMiHaNbHO-NPOLECYaNbHOI Ois/IbHOCTI | MOKapaHHS HagineHi aepXXaBHi
opraHu, kUM AepXaBa nefieryBana 4acTvHy CBOEi Bnaam', ToOMy opraH AisHaHHS,
cnig4min, cynnsi, NPOKypop 3AINCHIOITbL Y i chepi BOMIO AepXaBu, BUKOHYIOTb i
3aBAaHHA, peasisyloymn TakMM YMHOM oKpeMi dyHKLIT aepxasun?. Bigrtak kpumiHanbHe
CYL04YMHCTBO € NPOLECYyasIbHUM iIHCTPYMEHTOM BUPILLEHHS MPAaBOBOr0 KOHMNIKTY MiX
rPOMaASHMHOM — MOPYLUHUKOM KPUMIHANIbHO-MPaBOBOI 3a00POHUN, KU € HOCIEM
npMBaTHOMNPAaBOBUX IHTEPECIB, | AEPXaBOI0, Ika Yepes 3aKOHM BCTaHOBMNA 3a00POHU
Ta € HociemM ny6niyHoT Bnagw i ny6niyHO-NpaBoOBUX iHTEPECIB, TOMY rPOMAaAsSHUH Y
chepi KpUMIHaNbHOrO CYA04YNHCTBA € TaKUM CaMUM CYD’EKTOM KpUMiHaNbHO-NpoLe-
cyasibHUX BiHOCUH, IK | epxasa Ta ii opraHms.

Cnig kepyBaTmncs TUM, L0 KPUMiHAIbHO-NPOLEeCcyabHi BiQHOCMHN — L& BPEry/bo-
BaHi HopMamm KoHCTuTyuii YkpaiHn Ta KpuMiHanbHO-NpouecyanbHUX 3aKOHIB BigHO-
CWHW, WO MNOCTINHO BUHMKAIOTb, PO3BUBAKOTLCS, 3MIHIOIOTLCA i MPUMUHAIOTBCS MiX
cneujanbHUMK OpraHamu, ix nocagoBnumMm ocobammn Ta rpomagsHamm (cyb’ektamm
NPaBOBIAHOCWVH), 3any4eHUMN 40 chHepu KPUMIHAIBHOrO CyAOHMHCTBA, ki peanisy-
0Tb CBOI NpaBa, 060B’A3KN Ta MOBHOBAaXEHHS Y Mexax, 3acobamu i y cnocid, BCTaHOB-
neHmMmn KoHCcTuTyujieto YkpaiHnu Ta 3akoHaMmu YkpaiHu.

CyTTiO KpUMiHANbHO-NPOLIECYalbHUX MPAaBOBIAHOCUH € Te, WO BOHW BUHUKAIOTb
Mi>X cy0’ekTamMm KpUMiHanbHO-NPOLLECYanbHOI AiSNbHOCTI, NepenbdayeHi npoLecyanb-
HUM 3aKOHOM?, MOB’A3aHi MiXX CODO0I0, B3AEMO3YMOBJIEHI Ta, BUHUKHYBLUN, MOXYTb
pPO3BMBATUCS, 3MIHIOBATUCS | MPUMUHATUCS; 3a3HA4Y€Hi NMPaBOBIOHOCUMHU CAYIrylOTb
3aBLaHHAM KPUMIHAIbHOIO NPOLECY | HEBIA’EMHO NOB’sA3aHi 3 METO Ta PYHKLiSMU,
SIKi BUKOHYE KOHKPETHMUIN CY0’ EKT KPUMiHANIbHO-NPOLECcyanbHNX NPaBOBIAHOCUH, 3AiM-
CHIOO4YM KPUMIHaNbHO-NpOoLLecyanbHi Aji. 3a BU3Ha4YeHHAM 3. EHikeeBa KpMMiHaNbHO-
npoLiecyanbHi Aii NTOpoaXyTh BiANOBIAHI MPABOBIAHOCUHU, ki 0O60B’A3KOBO CNPUYM-
HAIOTb HOBI Aii, a HOBI Ajii 3yMOB/IOIOTb HOBI MPaBOBIAHOCUHNS.

AHania KpuMiHanbHO-NPOLECyanbHUX BIAHOCUH MPUMYCKAE PO3Mas, iX CTPYKTYp-
HUX efleMEeHTIB: 3MiCTy, 06’ekTa, Cyb’eKTiB, NPaBOCYH’ EKTHICTb iX YYACHUKIB SIK ene-
MEHTIB (PYHKLIN [0Ka3yBaHHA Ta MPUAHATTA pPilleHHA. HasBHICTb NpaBOBIAHOCUH

Y4yacTHMKM YrosIOBHO-NPOLECCYaNbHON [eATeNlbHOCTM N0 COBETCKOMY npaBy. — M.
loctopuzpat, 1961. — C. 60.

' KoHm A. ®. HpaBcTBeHHble Hayana B yrosoBHoM npouecce (O6Gwme YepTbl cynebHo
aTukun) / nop obuw,. pen. B. I BasaHoBa n ap. // CobpaHne counHeHuii : B 8 T — M. :
IOpuanyeckas nutepatypa, 1967. — T. 4. — C. 33-69.

2 Teopisa gepxasu i npasa : Haey. noci6. / A. M. Konogin, B. B. Koneiuukos, C. J1. JInceHKoB
Ta iH. ; 3a 3ar. pea. C. J1. JiuceHkoBa, B. B. Konenumkoa. — K. : KOpiHkom IHTep, 2003. —
C. 100-102.

3 Seopcbkuii b. MpaBoBa Npupoaa Ta npuaHadeHHs favor defensionis y KpUMiHaibHOMY Cya0-
4YnHCTBI // BicHuk JIbBiBCbKOrO yHiBEpcuTeTy, 2011.— Bun. 54. — C. 394.

4 KpumiHanbHuii npouec: nigpyd. / 3a pea. 0. M. Mpowwesoro ta O. B. KanniHoi. — X. : Mpaso,
2010. — C. 14.

5 EnukeeB 3. []. MexaHn3M yrofioBHOro npecnenosaHus : y4e6. nocobue. — Yoa : N3a-Bo
Bawwknpck. yH-Ta, 2002. — C. 85.
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03Hayae, WO B HUX 6epyTb y4acTb ABi a0 BinbLLe CTOPiH, MiX SKUMU BUHUKN B3AEMO-
BiQHOCUHWN, §Ki € We He KOHKPETHUMU (PakTUYHUMK MPaBOBIAHOCUHAMM, a NULIE iX
MOAEe0, NEPETBOPEHHS AKOI «y GPakTUYHIi NPaBOBIAHOCUHN BiAOYBAETLCS BUKITIOHHO
3a J0MNOMOrol NpPaBo3aCTOCOBHOMO NPOLECY, B XO4i SKOr0 BCTAHOBJOETLCS HAsB-
HICTb BiAMOBIAHWX BIOHOCWH i iX xapaktep»'.

3. AdisnbHicts. LianbHiCTb 9K dinocodcbka kateropia — dopma akTUBHOCTI, WO
XapakTepuaye 30aTHICTb Cy0’eKTa Y/ MNOB’A3aHKUX i3 HAM CUCTEM BYTU NPUYETHUMK 00
3MiH y ByTTi%; mxepeso i pyLiriHa cvna GopMyBaHHSA COLLanbHOCTI, AKa XxapakTepuaye
cnocib noacbkoro 6yTTa, BKa3dye Ha MOX/IMBOCTI | pe3ynbTaTu LifecnpsiMoBaHUX 3MiH
HaBKOJIMLLIHBOIO CBITY JIIOAMHOLO | 3MiH camMoi NIOANHY BiANOBIAHO 40 MeTu, NoTpeo i
3aBgaHb?; yHiBepcanbHUi cnocié camopearnisadii Ta B3aeMOgii OAMHM i3 30BHILLIHIM
csiToM?. [isifIbHICTb — LLe E€OHICTb CTBOPEHHA HOBOIMO i 3arnepedyeHHs Toro, i3 4oro
CTBOPIOETLCA (MOPOAXYETLCA) Lie HOoBE®. He icHye aisnbHOCTI caMoi no cobi — BOHa
Mae CBOro Hocist — cy6’eKkTa, K1l Mae Ha MeTi NepeTBOPEHHSI 06’ EKTUBHOIT AiNCHOCTI
(06’ekTa), UinecnpPaMoBaHO NPOBOAUTD Lie NePETBOPEHHA — BUKOHYE MisifIbHICTLE.

OTxe, fianNbHICTb XapakTepun3yeTbCs HAsABHICTIO CYD’eKTa, KU Aie, 3AINCHIOE Nep-
MaHeHTHY TpaHchopMaLito Cyd’EKTUBHOIO B 06’ EKTVBHE Ta NPUAMAE PILLEHHS; HasB-
HIiCTIO y LbOro cy6’ekTa iHTEpeCiB, MOTMBIB, METU, sika BUKOHYE POJiIb CUCTEMOYTBOPIO-
I04YOro YMHHMKA; HASIBHICTIO CMOCO6IB i GOpM opraHisaLii Ta BU3HAYEHHS! 30BHILLIHIX
MeX LifSIbHOCTI; cnocoby 3aiiCHEHHS OiSNIbHOCTI K MEBHOMO MPUHUMNY AOi, Habopy
3acobiB, NPUINOMIB, TEXHIKM, LLIO 3abe3neyytoTh ii 3aiicHeHHs. OBONOAHHSA cnocoboMm

MepenbayeHHs cyb’eKTOM fisanbHOCTI pe3ynbTaTy NPU3BOANTL 40 TOro, Lo Nepes,
no4yaTKoOM MPOLLECY CBIAOMO CTaBUTLCH MEBHA META, TOMY AiSIbHICTb Ma€ Linecnps-
MOBaHUIM XxapakTep — BOHA NPUBOAUTLCS B PyX METOIO; 3a BiACYTHOCTI METU — BiA-
CYTHS | OiSiNIbHICTb, 3 MOSABOIO XX METU — Ajis/bHICTb NoYMHAETbLCSA. CBimoOMO chopmy-

' [laes B. I. B3anmMoCBsi3b COBETCKOI0 YrojI0BHOMO rnpasa 1 npoLecca : Auc. ... A-pa opua.
Hayk : 12.00.09. — J1. : JII'Y, 1983. — 444 c.

2 dinocodChbKnii EHUMKIONEANYHWI CNOBHMK / 3a pea. B. |. LLuHkapyka Ta iH. — K. : AGpuc,
2002. — C. 168.

3 dunocodekuin cnosapb / cocT. M. B AngpyuieHko, O. A. Bycatiok, C. B JluHeuxuit,
A. B. lLy6a. — K. : A. C. K., 2006. — C. 9, 39. ®inocodpcbknin eHUMKIONeaANYHUIA CIOBHUK / 3a
pen. B. |. lWuHkapyka Ta iH. — K. : Abpuc, 2002. — C. 163.

4 fOguH 3. I. OeatenbHocTb / m. pea. : J1. d. Unbuués, M. H. ®epocees, C. M. Kosanés,
B. I. MaHoB // ®dunocodckuin aHUMKIoNneauyeckmin cnosapb. — M. : CoBeTckas aHUUKIoNeans,
1983. — C. 151; OguH 3. . Metoponorus Hayku. CucteMHoCTb. [desatenbHocTb. — M. :
Santopnan YPCC, 1997. — 444 c.; KaraH M. C. Yenose4yeckas neaTenbHOCTb (OnbIT cuctem-
Horo aHanusa). — M. : Monutnapar, 1974. — 328 c.; Hukugopos A. J1. [eatenbHOCTb, NoBeae-
HVe, TBOpPYEeCTBO // [eaTenbHOCTb : Teopuun, meToaonorus, npodnemsl. — M. : Monutnaaar,
1990. — C. 59.

5 TopoceHrkos C. B. CyLecTBOBaHUE U AEATENIbHOCTb B ONPeAeeHm LLeHHOCTHOIO OTHOLLE-
Hus. — Mepmeb : N3a-Bo Mepmckoro roc. yH-Ta, 2002. — 408 c.

6 JlaBbigos B. H. Teopusa AeaTenbHOCTY 1 coLmanbHas npaktuka // Bonpocs! dpunocodun. —
Ne 5. — 1996. — C. 52-63.

7 KacasuH M. T. PaumoHanbHble rpaHuLbl U NepcrnekTyBbl Ye0Be4YeCckKon aeaTensHocTn //
[eatenbHoCTb : Teopun, metTogonorus, npobnemsl. — M. : Monutnaagar, 1990. — C. 308-309.
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NbOBaHa MeTa € NiAcTaBoo 415 AiSNbHOCTI. TakKMM YAHOM, AiSNIbHICTb € YCBIAOMAEHUM
i LinecnpssMoBaHVM NPOLLECOM.

KpuMiHanbHO-NpouecyanbHa AisnbHICTb Cy6’eKTIB KPUMiHAIbHO-NPOLECYabHUX
NPaBoBIOHOCUH Y cdepi KpMMiIHANBHOro CyAOYMHCTBA Ma€E CBOi XapakTepHi ocobnn-
BOCTi: 1) BOHa BiaOyBaeTbCA Mifg, Yac NpPaBO3aCTOCOBHOMO NPOLECY; 2) Mae xapakTep
NpaBoOBIAHOCUH, WO BUMHMKAIOTb, PO3BMBAIOTLCHA, 3MIHIOIOTLCA | NMPUNUHSIOTLCS',
NOCTINHO NepebyBatoyn y HEPO3PUBHOMY 3B’13KYy Mix cobot0; 3) Mexi Ta cnocid 3ain-
CHEHHS Lj€T AianbHOCTI BU3Ha4eHi KOHCTUTYyLiE0 YKpaiHm i KpuMiHanbHO-Npouecyanb-
HYMW 3aKOHaMu YkpaiHu; 4) BOHa Mae BianoBiaHi GOpMU BHYTPILLHBbOIO i 30BHILLHBbOIO
BUPAKEHHS.

I3HaBegeHOro aHanidy MoxHa AinTv BACHOBKY, LLLO 32 CBOTM 3MiCTOM KPUMiHasIbHO-
npouecyanbHa AiSfbHICTb — UE UifiecnpaMoOBaHUin, CaHKLIOHOBAHWI OEp>KaBoto
CKIagHum MmexaHiam yHKLIIOHYBaHHA OpraHiB AOCYA0BOro pO3ChigyBaHHS, MPOKY-
popa, cyndi, cyny Ta iHWux cyb’eKTiB KPUMIHANIBHOIO NPOLLECY, KNI 3aCTOCOBYETh-
Ccs ANnsa po3B’A3aHHS KPMMiHaIbHO-MPaBOBUX NPOo6aeM (KOHONIKTIB) Ta BUPILLEHHS
YiTKO OKpPECNEeHUX Ni3HaBaJIbHMX 3aBAaHb KPUMiIHA/IbHOrO CYA04YMHCTBA, L0 BU3HA-
HalTbCSA LiSIIMM LLbOIrO Mi3HAHHS | IKi B CBOKO Yepry OeTEPMIHYIOTbLCS, 3 0AHOr0o OOKY,
npakTUYHMMM NoTpebamu CycninbCTBa, a 3 Apyroro — notpedamMmm po3BUTKY CaMOro
nisHaHHAZ,

Y KpUMiHanbHO-NPOLECYyanbHil AisNbHOCTI, Ky MU PO3MISAAEMO K CKIaaHY CUC-
TeMy NpPaBOBIAHOCWH, KPiM OpraHiB Aep>aBu Ta iX N0CaZloBUX OCI0, y Pi3HMX NpoLecy-
anbHUX cTaTycax 6epyTb y4acTb 0cobU, 3any4eHi 10 chepu KpUMiHaNBHOMO CYA04YMHCT-
Ba, 30Kpema rpomMagsiHm, TOMy camMe KpuUMiHaNbHO-NpoLuecyasbHi NMpaBoOBiAHOCUHMA
MiXX HUMM € €OMHUM cnocoboM peanisalii npaB Ta 000B’A3KIB y Uil cdepi, BiaTak
OCHOBOIO KPMMiHaNbHO-MNPOLIECYasibHUX NMPaBOBIAHOCUH Mae OyTK Take NpaBoBe CTa-
HOBMULLE NOro cyb’exTiB, 3a AKOro peanisayisg npaB 0AHOro cyb’ekTa BUuMarae peaniza-
uii 060B’A3KiB iHWOro, To6TO MpaBy OAHIEI CTOPOHW MOBUHHI KOpPecrnoHayBaTu
060B’13KM iHLIOI.

4. apaHTii. OCHOBHMM 3akOHOM YKpaiHM BU3HAYeHO HU3KY MpiopuTeTiB, 3acan,
rapaHTii Ta npaB ocobu, WO Hanexartb i 40 chepn KPUMiIHAIbHOIO CYAO4YMHCTBA,
30Kpema 3arasibHMMn 3acagamMmuy BCTAHOBJIEHO, LLO JIIOAMHA, 11 XUTTSH, YeCTb i FQHICTb,
HeLOoTOPKaHHICTb | 6e3neka BU3HaTLCA B YKpaiHi Kk AeMOKpaTUYHili NpaBoBi aep-
XaBi HANBULLLOKO COLLIANbHOIO LLIHHICTIO; MpaBa i cBo0oAM NIOANHN Ta iX rapaHTii BU3Ha-
4aloTb 3MICT | CNPSAAMOBaHICTb LiSISIbHOCTI AepXasu, Aep>kaBa Biarnosigae nepen noam-
HOIO 3a CBOIO AisNbHICTb; YTBEPMAXKEHHN i 3a6e3nedyeHHs npas i cBOOOA NOAVHU €
rofIOBHUM OOOB’A3KOM [ep>kaBu; OpraHyM BMKOHABYOi, CYAO0OBOi Bfaaun 34iACHIOTb
CBOI NMOBHOBaXEHHS Y BCTaHOBAEHMX KOHCTUTYLIED Mexax i BiANOBIAHO 0O 3aKOHIB
YKkpaiHu; opraHm gepxaBHOi Bnagu, ix nocagosi ocobu 3060B’A3aHi 4iaTn nuiie Ha
niacTaBi, B Mexax NoOBHOBaXeHb Ta 'y Crocio, wwo nependadveHi KOHCTUTYLjED Ta 3aK0-
Hamu Ykpainm (ctatTti 1, 3, yacTuHa pgpyra crtaTTi 6, yactmHa gpyra crartti 19).
KOHCTUTYLiIMHO-NPaBOBi MPoUECyarnbHi rapaHTii — Ug uinicHa CucTtemMa BCTAHOBJIEHMX

' JlynuHckas I1. A. YronoBHO-MpoLEeccyasibHble NpaBooTHOLeHMs! // COBETCKMNA YronoBHbIi
npouecc / nog pea. J1. M. KapHeesoi, M. A. JlynuHckon, W. B. Teipuyesa. — M. : KOpuamnyeckas
nnteparypa, 1980. — C. 22.

2 Oue.: ®inocodis : HaBy. noci6. / J1. B. y6epcbkuit, |. d. HagonbHuit, B. M. AHOPYLLEHKO Ta
iH. ; 3a peq. |. ®. HaponbHoro. — 7-me Bua., ctep. — K. : Bikap, 2008. — C. 263.
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KoHcTuTyujeto YkpaiHu Ta KpuMiHanbHO-NpoLuecyanbHUMM 3akOHaMK yMOB, 3aco0iB,
cnocobiB 3abe3neyeHHss 3aBAaHb KPUMIHANBHOIO CyOO4YMHCTBA, 3axXUCTy MpaB Ta
3aKOHHUX iHTepeciB Cy0’eKTIB KpMMiHaNbHOIO NPOLLEeCy, Wo 6epyTb Yy HbOMY y4acThb,
B LLiIOMY 3abe3nedytoTb npasocyaas’.

KoHCcTuTyuis YkpaiHu, BU3HAYMBLUM HaMBULLY COUjanbHY UIHHICTb Yy OepXasi,
roNI0OBHUIN 060B’A30K Aep>KaBM, MexXi MOBHOBaXEHb i MPIOpUTETU B ii OisNbHOCTI, BCTa-
HOBWMJIA NPUHLMN BiANOBIOANLHOCTI AepXaBu nepen 0cobot0?, 3yMOBJIeHUI IyxOoM Ta
inesiMm NpaBoBOI AepXXaBu, AKUIN 3a0e3nevyeTbCs MPaBoOM KOXHOMO Ha BiALLIKOAYyBaH-
HSl, 30KpeMa 3a paxyHOK AepxkaBu, MaTepianbHOi Ta MOpasbHOI WKOoAM, 3aBAaHOI
HE3aKOHHUMW PilLEHHSAMUN, OiaMU 41 Be3AdisnbHICTIO OpraHiB Aep)XaBHOi Bnaau, ix
nocazoBmx Ta CNyx60BUX OCIO nMpwu 3AiACHEHHI HUMW CBOIX MOBHOBAXEHb, Ta
000B’A3KOM [epxaBu B pasi ckacyBaHHS BUPOKY Cyay sIK HEMPaBOCYAHOrO BifLLIKOAY-
BaTW MaTepianbHy i MOpanbHy LLKOAY, 3aBAaHy 6e3niACTaBHUM 3aCyIXXEHHSM (CTaT-
Ta 56, yacTMHa 4eTBepTa cTaTtTi 62). Y HaBeAeHUX KOHCTUTYLIMHUX rapaHTisax, Wo
pO3rnaAfalnTbCA 9K eNleMeHTU CUCTEMU CTPUMYBaAHb | MPOTUBATr, 3aK/1a4eHO KOHLEMNL,0
piBHOBarv MOXJIMBOCTEN Cy6’EKTIB, siki BCTYNalOTb Y B3AEMOBIAHOCUHUN MiX COOOI0 Y
CYCnMiNbCTBI, 9Ky Ha3MBalTb 3aKOHOM PIBHOBArv MOXJIMBOCTEN B3AEMOLIOUYMX CTO-
piHS. HaBeOeHi KOHCTUTYLINHI MPUNUCU € BU3HAYaIbHUM KPUTEPIEM OMTUMAbHOI
no6bynoBM KOHKPETHUX KPUMiHAIbHO-NPOLECYanbHUX iIHCTUTYTIB, MatlOTb PEryoYnii
BMJIMB Ha KPUMiHaNIbHO-NpoLecyanbHy cdepy, gka 4Hepesd KOHCTUTYLINHY MoAesb aana
3axXMCHIN QYHKLi NPIOpUTET HaL KapasibHOIO.

3aBaaHHs 3 peopMyBaHHSA KPUMIHANTbHOIO NPOLLECY MOXYTb OYTU AOCArHYTI TiNlb-
K1 ToAj, Konm 6yae 3abe3nevyeHo YTBEPAXKEHHS CYA0BOI BNaan B AepXXaBHOMY Mexa-
HI3MI Baay 9K peasbHO He3aNexHOoi rifnkn Blagn — caMOoCTINHOT BMIMBOBOI CUIKA, gKa
HE 3a/1eXUTb Y CBOIM AisiNbHOCTI Bif, 3aKOHO4AaBY0I Ta BMKOHABYOI lMfIOK BNaaun, 3gatHa
3a6e3Mne4mnTn 3axXNCT | HeYXMSIbHE JOTPUMAHHA OCHOBHUX NpaB i cBO6OA, NIOANHMN, KOH-
CTUTYLLINHNX NPaB rPOMaAsiH B CYA0YMHCTBI, 30KpeMa B KpUMiHaNbHOMY, Ae BinOyBa-
€TbCS HaNbINbLIe TakMX MOPYLUEHb; 3aKPIiNjIeHHs B HoOpMax KPUMiHa/IbHOIrO NpPoLLecy,
BiANOBIAHNX 3aKOHOAABYMX aKTax AeMOKPaTUYHUX MPUHLMNIB OpraHi3awii i AisnbHOCTI
Takmx cyb’ekTiB KpMMiHaNbHOrO CYAO4YMHCTBA, K AepXKaBHi OpraHu Ta ix NocafoBi
0cobwu, Ta rapaHTii 0COBMCTOCTI Big, NopyLUeHb 3 60Ky BNaaHMx Ccyb’ekTiB.

Mporonocuelum y ctatTi 2 YuHHoro KIMK YkpaiHu 3axmcT npaB ocobu, cycninbcTea
Ta AepXaBu Bif KPpUMiHaNbHMX MPaBonopyLUeHb 3aBAaHHAM KPUMIHAIbHOIO CY4O4YNHCT-
Ba, 3aKOHOA4ABELb TMM CaMUM CrpaBeasivBO BU3HAB, WO eDEeKTUBHICTb i cnpaBeiv-
BiCTb CYOO4YMHCTBA 3a/IEXNTb HE Bi, PENPECUBHUX MOXJIMBOCTEN 3aKPUTOI KapasibHOI
cucTemu, a Big, noegHaHHs nybivyHMX i NPUBATHUX HAYan B iHTepecax ocobu, He3anex-

NnoB’A3aHi 3 HUM 0OMEXEHHS MPaB JIIDAVHU MaloTb OyTM CIPSIMOBAHI HA 3aX1CT NpaB Ta

1 MuxeeHko M. M., Hop B. T., LLnGiko B. . KpumiHanbHuii npouec Ykpaiuu : nigpyy. — K. :
Nnbigp, 1999. — C. 32; HukoHeHko M. 5. TIOHATTSA, BUAM | 3MICT KPUMiHANbHO-MpPOoLLeCcyanbHUX
rapaHTin // Haykosuin BicHuk HABCY. — K., 2001. — Ne 1 — C. 59-68.

2 Wymuno M. €. TIpo NprHUMN BiANOBIAANLHOCTI AepXasu nepen 0co60i0 Yy KpUMIHaIbHOMY
cynoymHeTBi // Yaconuc Hau. yH-Ty «OcTpo3sbka akagemia» (Cepia «lMpaBo»). — Ne 2. —
2010. — C. 1-7.

8 MwusynvHa E. B. YronoBHbI MPOLIECC : KOHUEMNUUS CaMOOrpaHUYeHus rocyaapcrea. —
Tapty : TapTtyckun yH-T, 1991. — C. 68.
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iHTEpeciB NOTepnianx, a KpMMiHaNbHO-MPOoLECyanbHa Ais/bHICTb CYNPOBOAXYBATUCS |
3aBepLUyBaTUCS MiHIManbHMMK NpoLecyasibHUMM 0OMEXEHHsIMW NpaeB Ta BMNpaBaa-
HUMM BTpaTamMu it 0cobu Npu MakcMaibHOMY CTBOPEHHI YMOB, 32 SKUX iHTepecu sk
noTepninunx, Tak i iHwmnx cyd’ekTiB Npouecy OyayTb 3axXULLEHI.

Takuii nigxin, rpyHTYETLCS HA KOHCTUTYLLIMHUX rapaHTisx Ta 060B’A3kax rpoMafsiH,
30kpema: npaea i cBOOGOAM NOOMHM € HEBIOYYXXYBAHMMMK Ta HEMOPYLUHUMU, HE €
BMYEPMHUMU; KOXHA JloAVHA Mae npaBo Ha cBOOOAY Ta OCOOUCTY HEAOTOPKAHHICTb;
Ha npasi rPOMafsH Ha BiflbHUA PO3BUTOK CBOEI OCOOUCTOCTI 3a YMOBWU, SKLLIO MNpU
LbOMY HE MOPYLLYIOTLCS NpaBa iHLWKX loAei, Ta ix 000B’a3Ky nepen CyCniibCTBOM; Ha
HeBio’€EMHOMY MpaBi Ha XUTTS, ke 3000B’A3aHa 3axuLati AepxaBa; Ha 3abOopoHi
obMexXeHHs npaB i cBoOOA, NMOAMHWU, KPIM BUMAAKIB, BM3HaYeHUX KOHCTUTYUiED
YkpaiHn; Ha 060B’A3KY KOXHOI0 HeyxuibHO foTpumyBatmnca KoHcTutyuii YkpaiHu Ta
3aKOoHiB YKkpaiHu, He nocsaraTu Ha Npaga i cBo60AM, YECTb i FQHICTb iHLWMX 04N TOLLLO
(vacTmnHa gpyra ctatTi 21, YacTuHa neplia cTaTTi 22, cTaTTa 23, YacTMHA nepLua cTaT-
Ti 29, yacTuHa nepwia ctatTi 64, ctaTTa 68).

3 ornsaay Ha HaBedeHi NonoxeHHa KoHCTUTyuil YKkpaiHM y cCUCTEMHOMY 3B’S13KY 3
MONIOXXEHHAMW CTaTTi 1, 3a kMMM YKpaiHy NporosioleHo AEMOKPATUYHO, CoLianb-
HOo, NMpaBoBOO AepxaBoto, OCHOBHUM 3akoHOM 3ajekniapoBaHO NMobynoBy Takoi
Jep>XaBun, BCSA AIANbHICTb SKOT NignopsaKkoBaHa npasy, rO/IOBHUM MPU3HAYEHHAM AKOi
€ MakCcuMasibHO MOBHEe 3abe3nevYeHHs IPUANYHUMK 3acob6aMm OXOPOHU i 3aXUCTY
npas NIOOUHM | rpOMadsfHUHA 32 PaxyHOK 3B’A3aHOCTI Jep>XaBu npaBom’ Ta OpieHTy-
BaHHS ii Ha iHTepecn ocobucTocTi. Came xapakTep BiZHOCUH MiX OepXXaBoto i noau-
HOIO € KJIIOYOBUM MUTAHHSIM OOKTPUHW NPaBOBOI AepXaBu, WO nependavyae oocsr-
HEHHS1 IOPUANYHOI PIBHOCTI MiX FPOMAASHMHOM i AepXaBol 3acobamu npasa Ta
npaea iHAMBIAa CTOCOBHO BUOOPY NOBEAIHKU, 30KpeMa y cdepi KpMMiHaNbHOro Cyao-
ynHcTBa: 1) HasiBHICTIO cBOGOAM BMOOPY i BIAMOBIAANBHOCTI OCOOM Yy BU3HAYEHHI
Hebe3nekn ana Hei TOro 4YmM iHWOro MocsAraHHs, iICTOTHOCTI (CYTTEBOCTI) 3aBOaHOi
wKkoamM i cnocobiB BUPILLEHHS HAssBHOrO NpPaBOBOro kKoHikTy abo yepe3 noTpeby
OEPXaBHOI Kapu Os1s 3N04MHLSA Y/ €KOHOMIYHY KOMIMEHCALiI0 MOpPanbHUX Ta Martepi-
anbHUX 30UTKIB (3anodisHoi WwKoan); 2) npaBoM ByTn Ganayxmm (iHoudepeHTHNM)
CTOCOBHO abCTpakTHOI MeTU AepXaBu NokapaTy 3/I04MHLUS | MPaBo BUMaraT 3axucTty
CBOIX HaMBaXNMBILLMX NMPaB sK Bifl, 3/T0BXWUBAHHSA BNaAoo NocagoBumMmn ocobamm, siki
3apigHi y cdepi KpMMiHaNbHOrO CyO04YMHCTBA, Tak i Bif 3M104MHY Ta 3n04nHus; 3) npa-
BOM BMMaratu coliafibHO-eKOHOMIYHi 3aco0u i crocobu BUPILLEHHS KPUMIHANIbHOMO
KOHPNIKTY, B AIKOMY toaVHa 3afisiHa sk noTepnina Big, 0yab-Koro; 4) HasiBHICTIO CBO-
6oau BMOOPY i BiANOBIAANBLHOCTI WOA0 peanidauii ocoboto, sika 0O6BUHYBAYYETLCS,
npaea Ha BiflbHe i 4OOPOBIIbHE HAaJaHHSA CBiQYEHb Ta BU3HAHHSA MPOBUHU, LLO MOXEe
OyTn BUKOPUCTAHE i K OAMH i3 AOKA3iB Y KPUMIHAMNbHIN CNpas.i, i 1K akT pO3nopsaXeH-
HA 0OBMHYBAYEHUM KPUMIHANIbHUM MO30BOM — OOBMHYBAYEHHSAM, LLO BUCYBAETHLCS
06BuMHYBa4YeM y cyai; 5) npaBom 0cobu, aka 0O6BMHYBAYYETLCS, HA BU3HAHHS Npen’siB-
JIeHoro 06BMHYyBaYeM B Cyai 0OBMHYyBa4Y€HHS (KPUMIHAIbHOro NO30BY) /15 BUPILLEHHS
Takoro no cyTi; 6) cBOOOA0I0 Y BU3HAYEHHI A0MYCTUMUX MEX BONEBUSBNIEHHS 0CO0N,
sika 0OBMHYBAYYETbLCS, MO PO3MNOPSAOXKEHHIO CBOIMU CYD’EKTUBHUMI NpPaBamMu.

T 1OpuaunyHa eHumknonegisa : B 6 7. / peakon. : KO. C. LemiuyyeHko (rosioBa peakos.) 1a iH. —
K. : YkpaiHcbka eHumknonegis, 2003. — T. 5: [1—C. — C. 36.

107



BicHuk KoHcTuTyuiviHoro Cyay YkpaiHm

Ne 3/2013

FKLLLO NpaBa NOANHY PO3MMSAATU 9K KOMMIEKC MPUPOOHUX i HEMOPYLUHMX cBOGOA,
i OPUANYHNX MOXJTIMBOCTEN, LLLO 3YMOBJIEHI (PaKTOM iCHYBaHHS NIOANHU B LMBINi30Ba-
HOMY CYCNiNIbCTBI Ta OTPUManM IPUANYHE 3aKpPinaeHHs, TO CBOOOAN — Lie IoPUONYHI
MOXJINBOCTI NtoauHM OyayBaTu CBOIO MOBEAIHKY BiAMNOBIAHO A0 CBOiX BONEBUSIBIIEHD,
ofHaK Taki MOXNMBOCTI obMexeHi Bumoramum KoHCTUTYLIT | 3aKOHIB YKpaiHu He nopy-
LyBaTX BCTAHOBJIEHMX 3aKOHaMM 3a00POH i He 3aBAaBaTU LLKOAM NMpaBam i CBob6oaaM
iHLWKX noaen. Tomy cnin po3pisHATK abcontoTHY cBOBGOoaY poOUTU BCE | AiNCHY CBOOO-
ny pobutn Bce, KLU0 NpU LUbOMY HE MOPYLUYIOTLCS NpaBa i cBO6OAM iHLIVX NIOAEN.
TakuM 4MHOM, NPaBO BUCTYMae 9K Mipoto i 3acobom 3abe3nevyeHHs cBoO6oau, Tak i
3acob0M 06MeXeHHs1 cBOOoaM 11 BNaAM B MexXax, BU3HauyeHnx KOHCTUTYLEO Ta 3aKo-
HamMu YKpaiHu, KO BOHU HE Y3ro4XKEHi i3 CyCnisibCTBOM i YABAEHHSMU NOAUNHU MPO
crnpaBeasinBICTb.

Y pocnigxeHnx nonoxeHHax OCHOBHOro 3akoHy YKpaiHW, a TakoXX HU3Lj iHLIKX
KOHCTUTYLINHMX 3acaf, Npe3yMLuin Ta rapaHTin (3okpema, Npe3ymLii HeBUHYBaTOC-
Ti, 060B’S13Ky I0KA3Y NPOBUHW, NPaBi Ha 3ax1UCT, 3a00POHI 0OIrPYHTYBAHHS NMPOBUHN HA
[oKasax, OTPUMaHNUX HE3AKOHHMM LUJISXOM, a TakoX Ha MPUNYLEHHSX, TIyMayeHHi
BCiX CYMHIBIB LLIO[10 A0Ka3Yy MPOBUHW HA KOPUCTb 0COOM TOLLO) 3aKk1aaeHO KOHLENL
caMOOOMeXeHHs IepXaBn Ta CUCTEMY CTPUMYBaHb i NPOTMBAr — 3aKOH B3aeMofji
nepxaBu i 0COBUCTOCTI, WO 3abe3nedyye piBHOBAry MOXINBOCTEN CTOPIH Y KPUMI-
HaNbHO-NMPOLLECYasIbHUX MPaBOBIOHOCKMHAX MiX AepXaBHMMW OpraHamMu i ocoboto y
chepi KpUMIHANBHOro CyoO4YMHCTBA, sike € cneuudiyHo GopmMoto peanidauii oep-
XaBHOT Bnagwn. [lepxasa, BU3HABLUM Yy CTPYKTYPI LiHHOCTEN HAaMBULLOKD COLiasibHO
LIHHICTIO NMOANHY, i XNTTS | 300POB’SA, YEeCTb i MAHICTb, HEAOTOPKAHHICTbL | 6e3neky,
B35IBLUM HA cebe KOHCTUTYLNHWI 000B’A30K OyTK BiAMOBIAANBLHOW Nepen, MOANHOK
3a CBOIO OiANIbHICTb, 3MICTOM | CNPSAMOBAHICTIO SIKOi € NpaBa i cB060aM NoANHK, 30Ce-
peavBLIKM Y CBOIX pykax CyaoBy Braay, 3000B’A3aHa OyTW 3aLikaBNeHOo Y BUHECEHHI
Takoro CyZoBOro PilleHHS, L0 CNpsiMOBaHe Ha 3axmMcT Npas i cBoboa, NIOONHN, Yy3ro-
[KyBaTUCHA 3 MPUHLMAAMMU ICTUHM | CNpaBeasMBOCTI Ta CApuUiMaTuCa §IK Take Yy
CYCniJIbHIl CBIAOMOCTI.

5. BucHoBku. AHani3 3a3HaveHux Hopm KoHcTuTyuii YkpaiHn gae nigctaBu ans
BMCHOBKY MPO MOXJIMBICTb AepXXaBu oOMexyBaTu npaBa rpomMaasiH TiNlbKW TIE
Mipolo, WO HeobXxiaHa aNs 3aXMCTy OCHOB KOHCTUTYLIMHOIO naay, XUTTs | 300pOB’s,
npaB. i 3aKOHHUX IHTEPECIB iHWMX rpoMaasiH, 3abe3neyeHHss 000POHM | 6e3nekn aep-
XaBu. KpuMiHanbHWIA NPOLLEC HE MOXXE PO3rNaaaTUCs K AisnbHICTb NOcaaoBmx 0cib 3
OHOBIYHUMUM BNAAHNMM MOBHOBAXEHHAMM, HAAINEeHNX AUCKPELINHMMN NOBHOBAaXEH-
HAMUW, afkXe KPUMiHanbHO-NpouecyanbHa AiSbHICTb 3AINCHIOETLCSH Y BU3HAYEHUX
MeXax siK iIHCTUTyUirHa dopma Bnaau, Bif iMEHI Aep>XXaBu i € PiSBHOBUOOM AEP>XXaBHOI
LISINbHOCTI; KPUMIHaNbHUA MPOLEC HE MOBMHEH MepeTBOpKBaTV MOro y4yacHwuKiB 3
MOBHOMPAaBHUX CYO’EKTIB KPUMiHaNbHO-NPaBOBUX BIAHOCMH Ha OO’E€KTIB BRagHUX
MOBHOBaXeHb AepXaBu i 3HIMaTM 3 LMX NocanoBuMx Ocib BionoBiganbHICTbL 3a ixHi Aii
nepen ocobolto. IHLe He y3roaxXyBaTUMeTbCs 3 KOHLENMLE NPaBOBOi Aep>XKaBu.

3asHayeHnin MexaHi3M NPaBOBIAHOCKH Ha KOHCTUTYLLIMHOMY PiBHI BUKJIOHAE NOAiN
Ha3BaHMX cyb’eKTIB HA BNlagapooymx i nigsnagHux, TOMY L0 MPaBo € HEBIBOPOTHOO
peanbHICTIO He TiNbkX AN rpoMaasiHMHa, a i ona AepXkaBu Ta ii opraHie; 3ab0poHsie
OUNCKPEeLiiHi NOBHOBAXXEHHSA BNagHMX Cy0’eKTIB LMX NMPaBOBiAHOCUH, ki 3000B’A3aHi
0iaTV TiNbKM B Mexax npunucie KOHCTUTYLI Ta 3aKoHIB YkpaiHu; 3a00POHSIE Cy>00-
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BUM ocobam cyay, NpokypaTypu, CRig4yMm, opraHam Ai3HaHHS 3a BlaCHUM PO3CYyA0M
BYMHATW Oji, He nepeabayeHi 3aKOHOM'; MICTUTb BUMOTM OO0 3GEePeXeHHst PiBHO-
Baru Mix 3ax1MCTOM 3arasibHOro iHTepecy CycnisiibCTBa i AOTPUMAaHHAM OCHOBOMOJIOX-
HUX MpaB MOAMHU 332 YMOBUW Ha[aHHS OCOOMMBOI LIHHOCTI OCTaHHiM; 3abe3nedvye
cnpaBenBy piBHOBAry Mix 3arasibHUM iIHTEPECOM Ta iIHTEPECOM iHaMBIAa i rapaHTye
npiopuTeT cnpaBenAnBoro 6anaHcy Mix iHTepecamu CyCnifibCTea B LiIOMY i BUMOra-
MW 3aXMCTY OCHOBOMOJIOXHUMX MPas iHavBiaa.

Mowyk cnpaBenMBoro 6anaHcy € HeBif’EMHOI0 CK1a[0BO0 Takoi KPpUMiHaNIbHO-
npouecyanbHOi AiSAbHOCTI, WO Y3rogXyeTbCa 3 MPaBO3axMCHMMU CTaHgapTamm,
BU3Ha4YeHMn KoHctutyuieto Ykpainm, ynHHum KK YkpaiHn Ta iHWruMm 3akoHamm
YkpaiHm, MiXkHapOoOHVMMUK NPaBOBUMKW O0roBopamu, 3roga Ha O0OOB’SI3KOBICTb AKX
HanaHa BepxosHoto Pagoto YkpaiHm, KOHBEHLEIO NPO 3axmncT npas JIIOANHN | OCHOBO-
MOMOXHUX cBOGOA?. Lli NpaBoBi akT! BM3HAYalOTb CUCTEMY rapaHTiil, NpesyMmmnuii,
npas i 000B’A3KIB y4aCHUKIB NPOLLECY, PEMTAMEHTYIOTb NpoLLecyasbHi Aii yn 6e3nisns-
HICTb | BU3HAYAIOTb MEXaHI3MU NPUNHATTA PiLLEHHS Y KDUMiHaJbHIN Cnpasi, WO NOBUH-
He yxBanioBaTuUCA 3a Takoi Npouenypw, 9ka Hagae CTopoHaM OAHAKOBI MPoLeCcyasibHi
LLIAHCW, PIBHY i YECHY MOXNNBICTb OpaTy y4acTb Y MPOLEC, BUK1aaaTM CBOE DaYeHHS
peyen Ta CBi nornsn 3 MeTolo GopMasibHO CYMIPHOI MOXNMBOCTI BMNJIMBY, A€ «NPUH-
LM YECHOrO LLAHCY A8 BCIX yHaCHWKIB» BUMarae «piBHOi 36poi» Ans BCiX, XTO NPOTU-
CTOITb Y KpUMiHANbHOMY MPOLECI | nocTae y dopmi «audiatur ey altera pars» — Bucny-
XaTu M iHLWY CTOPOHY, 715 TOro, o0 KOXHWIA Mir NepeKkoHaTrcs, Lo NpoLec nposene-
HO HeyrnepeaXeHo, YeCHO, 3 PIBHOLLIHHUMWN MOXJIMBOCTAMMS.

Takm YMHOM, KPUMIiHaIbHUIA NPOLLEC B aCNEKTI A0CAIAXKYBAHUX SBULL, — LLE LjificHa
cucTema npaBoOBiAHOCUH Y chepi KpMMIHANIBHOIO CYA04YMHCTBA MiX CyD’eKTamMu Kpu-
MiHaIbHO-NpoLUecyanbHOI AiANbHOCTI, NobyaoBaHa Ha HopMax KoHCcTuTyuji YkpaiHu,
yuHHOro KIK YkpaiHu Ta iHWwWmnX 3akoHiB YKpaiHu | MibkKHapO4HUX MPaBOBUX OOrOBOPIB,
3roga Ha 0O0B’A3KOBICTb AKMX HagaHa napfiiaMmeHToM YKpaiHu, a TakoX 0CoBMBUIA
BUA, AiNbHOCTI CreLjianbHO YNOBHOBAXEHNX HA T€ 3aKOHOM AEPXXaBHUX OPraHiB, ixHixX
nocagoBumx OCib Ta iHLWKMX Cy6’EKTIB KPUMIHAIbHOrO MPOLLECY — YYACHUKIB LiMX NpaBo-
BIAHOCUWH, CMNPSMOBAHUA Ha BMKOHaHHA 3aBAAHb KPWUMIHANbHOrO CYAOYMHCTBA |
OOCSArHEHHS MOro MeTw.

' Kapa6yt J1. B. TIoHATTS, GYyHKUiOHANbHE NPU3HAYEHHS | BUBHAYEHHS MPUHLMMY Ny6iYHOCTI
(odIiUIMHOCTI) y KpUMiHaIbHOMY Npoueci Ykpainum // BicHuK JlyraHCbKOro Aep>KaBHOro yHiBEPCU-
TeTy BHYTpiWwHix cnpaB — 2007. — Ne 3. — C. 119-127.

2 BigomocTi BepxosHoi Paau YkpaiHu. — 1994, — Ne 15. — Ct. 88; Ne 46. — CT. 417; 1996. —
Ne 30. — Ct. 141; 1997. — Ne 40. — CT1. 263; 2001. — Ne 34. — Ct. 187; Ne 44. — Cr. 234;
2002. — Ne 46. — Crt. 34. [ani — €Bponeicbka KOHBEHLA 3 npaB noanHu; PabiHoBu4 [1.
®deHomeH npasa B iHTepnpeTauji Ctpacbypabkoro cyay (Ao 50-pivus €Bponeiicbkoro cyny 3
npas noamHKn) / 3ar. pea. : B. benesuesa, O. buTtsak // BicHnk Akagemii npaBoBux Hayk : 36. HayK.
np. — X. : Akagemia npasoBux Hayk, 2009. — Ne 2. — C. 3-12.

8 Uunneniyc P. ®inocodia npasa : nigpy4. / nep. 3 HiM. 4-ro Bug. 3a peq. npod. €. M. Mpuye-
nia. — K. : Tangem, 2000. — C. 206, 239.
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Mapkyw M. A. lMpo6nemsi yronoBHoro npouyecca YKpanHbl B KOHTEKCTE COBpe-
MEHHOU KOHCTUTYLIMOHHOW [OKTPUHbI. B cTatbe vccienoBaHbl akTyasibHble rnpobiaemMbi
YroJI0BHOrO npouecca, MexaHu3aM Yros0BHO-POLECCYasbHbIX OTHOLUEHWIA U YroJI0BHO-
npoueccyasibHON [esiTe/IbHOCTU Ha KOHCTUTYLIMOHHOM YPOBHE; MPeasoxXeHbl HOBbIE
KOHLernTyasbHble Noaxoab! K X COBEPLLUEHCTBOBAHMIO B KOHTEKCTE COBPEMEHHOU KOHCTU-
TYLMOHHOM JOKTPUHBI.

KnioyeBbie csioBa: yroJsioBHbINi MPOLECC, YrOJI0BHO-MPOLECCYasIbHbIE OTHOLLEHUS,
YroJI0OBHO-MpOLeccyasbHas A4esiTe/IbHOCTb, KOHCTUTYLIMOHHAsT AOKTPUHA, KOHCTUTYLIMOH-
HbI€ rapaHTumy v NPe3ymMriunmv Kak KaTeropum yrosioBHOrro rpoLecca.

Markush M. The Problems of Criminal Procedure in Ukraine in the Context of
Modern Constitutional Doctrine. This article examines crucial issues of the definition of
the term criminal procedure, mechanism of the criminal and procedural relationships, and
the criminal and procedural activities at the constitutional level. The author proposes new
conceptual approaches to the improvement of the mechanism of criminal and procedural
relationships, and criminal and procedural activities through the categories of the
constitutional rights and freedoms, guarantees and presumptions, stipulated by the Basic
Law of Ukraine.

Key words: criminal procedure, criminal and procedural relationships, criminal and
procedural activities, constitutional rights and freedoms, guarantees, presumptions as
categories of the criminal procedure.
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3axucT ocooncTnx HemMamHOBUX Npas
IopUANYHUX 0ci6 KoHcTuTtyuiiHnm Cyaom YkpaiHu:
npo6semMu Ta NnepcrneKTuBmn

T. KapHayx
nomivHuk cyani KoHctutyuinHoro Cyay YkpaiHu

Y cTarTi po3mnsaaoTbCs nuTaHHS B3aemoaii ny61idyHOro 1a rnpuBaTHOro rpasa B KOH-
TEKCTIi NpaBOBOro PEryaoBaHHs 0COOBUCTUX HEMAaVHOBUX MpPaB opUaNYHNX OCi6. ABTOP
L0CNiAXye NUTaHHs Teopii i npakTvku 3axucTy umnx npas KoHcTutyuiiHum Cynom Ykpaiu.

Knroyosi cnoea: npueatHe | nybsiyHe npaso, npasa tlopuanydHux ocib, ocobucTi
HemaviHOBI npaBa, KOHCTUTYLIVIHWI CYZ, KOHCTUTYLS.

HalBaxnueiluvm OXepenom LUMBINIbHOro npaea, Tak camo, fK i 6yab-saKoi iHLOT
BITYN3HAHOI ranyasi npasa, € KoHcTuTyuia Ykpainu Big 28 4epsHa 1996 poky, o ctana
CBOEPiIgHUM PYyHOAMEHTOM, KapkaCcoM, BignpaBHOIO TOYKOO A4S YCiei NpaBoOBOi CUC-
Temun. OCHOBHUI 3aKOH YKpaiHM Mae HanBULLY IOPUOVYHY CUNY, 3aKOHM Ta iHLI HOp-
MaTUBHO-MNPABOBI aKTN NPUAMaKOTbLCS HA OCHOBI KOHCTUTYL,i | NOBUHHI BignoBigaT in
(cTtatTa 8).

CyyacHUIN KOHCTUTYLINHNI PO3BUTOK BaratbOX Aep>KaB XxapakTepPU3YETLCS MOCU-
JIEHHSIM NMpPMBaTHONPaBOBMX Havas NybnivHoro npaea abo Tak 3BaHOK NyobniumM3aLieto
npueaTtHoro npasa’'. B YkpaiHi BaxnneBe 3Ha4YeHHsA 15 po30ya0BM LIMBINILHOIO 3aK0-
HOOABCTBA Ma€e HM3Ka MoJsioxkeHb KoHCTUTYyLji, 3okpema cTaTtTs 41 (NpaBo KOXHOro
roomMagsgHmMHa BONOAITU, KOPUCTYBATUCS i PO3MNOPSAXaTUCs CBOEK BACHICTIO,
pes3ynsTatamMu iHTeNeKTyasnbHOI, TBOPYOI AisfIbHOCTI), cTaTtTda 42 (NpaBo KOXHOro rpo-
MagsiHMHA Ha 34JiNCHEHHS MiIANPUEMHULBKOI OiNbHOCTI, HE 3aB0POHEHOI 3aKOHOM),
cTatTa 47 (NpaBo KOXHOI 0cobu Ha XUTno), ctatTa 49 (NpaBoO HA OXOPOHY 340POB’S,
MeOM4YHy A0MNOMOry Ta MeauyHe CTpaxyBaHHs), ctatta 50 (npaBo Ha 6e3nedyHe ons
XUTTS | 340POB’ A AOBKINAS Ta Ha BiALWKOAYBAaHHSA 3aBOAHOT MOPYLLUEHHSAM LbOro npasa
wkoamn), ctarta 54 (ceBoboaa nitepaTtypHOi, XyA0XHbOT, HAYKOBOI | TEXHIYHOT TBOPYOC-
Ti, 3aXUCT iHTEeNeKTyaNbHOI BNACHOCTI, aBTOPCbKUX MpaB rpoMansaH, MopajbHUX i
MartepianbHUX iIHTePEeCIB, WO BUHUKAIOTb Y 3B’A3KY 3 PIBHUMW BUAAMM IHTENEKTYyabHOI
OIiSNbHOCTI) Ta iH.

B3aemonoB’a3aHiCTb | BBaEMOAist KOHCTUTYLIIMHOMO i UMBINIbHOIO Npasa B YaCTUHI
NpPaBOBOro PeryJitoBaHHA 0COOUCTX HEMANHOBUX NPaB MPOCTEXYETLCS YEPES 3aKpir-
neHHa B posaini Il KoHcTuTyuji YkpaiHn npas i cBO60OA4 NOaVHM | rpoMaasaHnHa Ta ix
noganbluy PO3ropHyTY XapakTepPUCTUKY B NOSIOXEHHSAX LIMBinbHOro kogekcy YkpaiHm
(oani — UK). Y Bunagky nopylueHHs umx npae Qi3nyHi Ta IPUAMYHI 0CO6U MOXYTb
3BEepTaTnUCs 3a ix 3axMCcTOM [0 CYAIB 3arasbHOi lopucamkuii, a Takox ao KoHctuty-
uiriHoro Cyay Ykpainum (gani — KCY).

' Ocmaros O. A. MNpUHLMMLI 1 cyaebHble NpeueneHTbl Kak MCTOYHUKM POCCUIMCKOro rpaxaaH-
CKOro npaBsa M KX KOHCTUTYLMOHHAs OCHOBAa : aBToped. AUC. ... KaHA. opua. Hayk : cnedy,.
12.00.03 «[paxpaHckoe nNpaBo; NpeanpuHMMaTeNbCKoe NpaBo; CEMENHOE NPaBo; MexayHa-
poaHoe yacTHoe npaeo». — Poctos H/A, 2005. — C. 1.
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OkpeMi omucepTaHTU HaBiTb OOIPYHTOBYKOTb PO3BUTOK Y HOPUAOVYHINA niTepaTtypi
HOBOIO HanNpPsiMy OOCHIAXEHHS PiIBHOMaHITHMUX aCNeKTIB OCHOB PUHKOBOT EKOHOMIKMN,
CTBEPAXYIOUM, WO KOHCTUTYLIiNHE NPpaBoCynas € HOBMM BMOOM 3axUCTy npas rpo-
MafsaH Ta ix o6’egHaHb. Apxe piwleHHs KCY Ta roro npaBoBi no3ulLii BiairpatoTb
3HaYHy POJb B YTBEPAXEHHI KOHCTUTYLIMHOCTI PUHKOBUX BIAHOCUH Y 3aXUCTi OCHOB-
HUX NpaB NiaNPUEMLLB, KOMepUiliHMX 06’eaHaHb'. DakTUYHO KOHCTUTYLIMHI cyam
«MPUPEYEHiI» Ha «MOCTIMIHE TBOPEHHSI» KOHCTUTYLi, OCKiJIbKM Yy peanbHOMY XUTTI
3aBXAV BUHMKATUMYTb NPobemMun, BUPILLEHHS SIKMX Chig oOrpyHTOBYBaTU Ha nigcTa-
Bi KOHCTUTYLLINHO-NPABOBMX HOPM, CTBOPEHNX 3a00Bro A0 peaniii CbOroaeHHna2,

AHanis BnaMBy NpPaBO3aCTOCOBHOI MPAKTUKU KOHCTUTYLIMHUX CYAIB HAa PO3BUTOK
LMBINbHOrO 3akOHOAaBCTBa 3ailcHeHo B pobotax C. BacunbeBoi, I lamxueBa,
I. XKunnina, J1. Kpacasuumkosoi, O. OcmaHoBa, 0. MNonatoea, B. 3opbkiHa, H. Xumuyk Ta
iHLIKX y4eHuX. MNpoTe aocnigxeHHss 0COBUCTUX HEMaNHOBUX NpPaB lPUANYHUX 0Cib Ta
iX 3aXUCTY KPi3b MPU3MY aKTiB KOHCTUTYLLIMHNX CYLiB Ta Y B3AEMO3B’ 13Ky NPMBATHOIO
i nyéniyHoro npasa BiACYTHI. CamMe TOMy BBaXXaeMO 32 HeOOXigHe PO3rsaHYTU NpPo-
61emMm i NepcnekTMBM 3axMCTy OCOBUCTUX HEMaMHOBUX MpaB lOPUOMYHKX OCIO 3a
L0MOMOIO KOHCTUTYLIMHOIO NPOBAaOKEHHS.

Cnig 3a3Hauntn, wo KoHcTuTyuia YkpaiHn He MICTUTb NMpPsIMOi BKa3iBKM LWOO0
MOLLNPEHHS Ha OPUOMNYHMX OCIO OCHOBHMX NpaB i cBOOOA, NIOAVHN | TPOMaASHUHA,
3akpinneHnx y ii posaini Il. BTiM Ha KOHCTUTYUIMHOMY pPiBHI MOETbLCS MPO Takux
KONEKTUBHUX CYD’EKTIB, K peniriiHi opraHizauii, nonitTnyHi napTii, rpomaaceki opra-
Hi3auii, NpodECiHi CnifikM, METOK CTBOPEHHS AKMX € 3OJINCHEHHS Ta peanidauis
di3nyHMMKN ocobamm NONITUYHMUX, EKOHOMIYHNX, COLiaNbHUX, KYNbTYPHUX Ta iHLLINX
iHTepeciB (cTtatti 35, 36, 37, 67). BooHoyac, Ha Hawy AyMKY, BiACYTHICTb B
OcHoBHOMY 3akoHi YKpaiHu BiANOBIAHMX NONOXEHb HE CNif TAyMa4nuTh 9K 06CcTaBu-
HY, LLIO BMKJTIOYAE MOXJIMBICTb IOPUANYHMX OCIO BYyTK HOCiAMM NpaB i cBO6OA, HAPIBHI
3 dpisnyHNMKM ocobamm.

Binblie Toro, 3 ornaay Ha KOHCTUTYLLIMHWI NPUHLMN PIBHOCTI BCiX Cy0’eKTIB nNpaBa
nepen 3aKkOHOM MM BB2XAEMO, WO TEPMIH «KOXEH», 3aCTOCOBAHMIM Y HU3Lj CTaTen
posgainy Il KoHcTtutyuji Ykpainum (ctatTi 30, 31, 34, 41, 42) ctocoBHO HGaraTbOx Npas i
ceobon, fae niacTaBym BU3HABATK CyO’ EKTOM iX 3AIMCHEHHS PIBHOIO MipOto Sk @i3uny-
HUX, Tak i PUANYHMX OCI6. 3BiOCK NOrYHO NOCTAE MUTAHHSA MPO MeXi NOLUIMPEHHS
BiANOBIAHMX NpaB @i3nyHMX 0Cib, 3akpinneHnx B OcHoBHOMY 3akoHi YKpaiHu, Ha lopu-
OMNYHUX OCib.

3 nornaay A. Ky3bMmiHa, BiALLUTOBXYIOYMCH Bif, NMPaBOBOi NPMPOAN IOPULANYHUX OCIO,
Ha HMUX MOXYTb OYTW MOLIMPEHi Taki NoXiaHi Bif NpaB Nt0AMHN BUOM MPaB: OKPeMi npasa
OPYroro i HACTYNMHUX NOKOSiHb, MPUYOMY CaMe EKOHOMIYHI NpaBa APYroro NOKONiIHHS €
MepPLIOOCHOBOIO O/11 CTBOPEHHS IOPUAMNYHUX OCiO; Aeski rpoMaasiHCbKi, MOMITUYHI,

T Tonmk H. M. KOHCTUTYUMOHHas xanoba — rapaHTua 3awuTbl Npas 1 cBo6oA rpaxaaH B
npakTuKe KOHCTUTYLIMOHHOIO npaBocyaus Poccuiickoh @epepauuym : aBToped. ANUC. ... KaHA,
opua. Hayk : cneu. 12.00.02 «KOHCTUTYyuMOHHOE MnpaBo, MyHMUMNanbHOE npaBo». — M.,
2008. — C. 21.

2 Kypuc 3. O cTabunbHOCTN KOHCTUTYLIMU, UCTOYHMKAX KOHCTUTYLIMOHHOrO Mpasa v MHUMOM
BCEMOrYLLECTBE KOHCTUTYLIMOHHbBIX cyaoB // KoHcTuTyumoHHoe npasocyame B CtpaHax CHIM n
Bantun : panpxect oduumanbHbiX MaTepuanoB 1 nyoavkauuim nepmoouyeckon nedatun. —
2007. — Ne 16. — C. 20-21.
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€KOHOMIYHi, coLjiaibHi | KyJIbTYPHI Npasa 3aexHo Big 3MicTy'. Hanpuknag, y npoekTi
KoHcTuTyuii YKpaiHm 3 noctaTeMHUMM KOMEHTapsiMU, aBTOPCTBO KOO HaNeXuTb
B. Peunubkomy, 3 orngny Ha MidkHapOAHY NMPakTMKy 3arnpornoHOBaHO 3aKPIinuTu rnoJo-
XEHHS1 MPo Te, WO «AesKi npaBa, OCHOBHI cBOOOAM i 0OOB’SI3KM MOXYTb Hanexatu
TaKOX IOPUOMYHNM 0coBamM» (4acTuHa LocTa cTaTTi 17 npoekTty)? 6e3 HaBeaeHHs ix
BUYEPMNHOro Neperniky.

Bur3Havatoum K010 NpaB Ta iHTepeciB puUanNYHNX 0Cid, Hacamnepen, chif BkasaTtu,
sIKi 3 NpaB NOAVHM 32 CBOEIO MPUPOAOI0 HE MOXYTb BYTN 3aCTOCOBAHI 0 KONEKTUBHUX
cy6’exTiB: NPaBO Ha XUTTS, NPaBO Ha NoBary A0 rigHOCTi, NpaBo Ha OXOPOHY 30POB’S,
MeOMYHY LOMNOMOry i MeguyHe CTpaxyBaHHSA, NpaBo Ha cBOOOAyY Ta 0COBUCTY HEOO-
TOPKaHHICTb, MPaBO Ha CiM’t0, NPaBO HAa OCBITY TOLLO. 3BaXkalo4yn Ha Le, obcar npas i
3aKOHHUX IHTEePECIB IOPUONYHMX OCIO BiAPISHATUMETLCS Bif,3akpinieHoro B OCHOBHOMY
3akoHi YkpaiHu nepeniky npas i CBO60, rPOMasiH.

3a TBepakeHHsaM B. Ky3HeuoBa, BU3HAYEHHS Kona Takux OCHOBHUX Mpas, HOCIAMN
AKMX BUCTYNanm 6 0A4HOYaCHO i rpoMasiHu, i lopnanyHi ocodbu, morno 6 3aincHioBaTU-
ca KoHctutyuiiHnm Cypom Pocilicbkoi depepauii nig yac po3rnsny KOHKPETHUX
cnpag®. MNpakTuka NigTBepaXkye, Lo 3a POKWU AiafbHOCTI €ONUHOr0 opraHy KOHCTUTY-
LiMHOI topucamkuii B YKpaiHi 4O HbOro 3a 3aXxMCTOM CBOIX NpaB 3BEPTANNCS IOPUONYHI
ocobu sk Ny6ivyHOro, Tak i NpuBaTHOro npaea. BignosigHo go ctaten 42, 43 3akoHy
Ykpainm «[po KoHcTutyuiriimin Cypn, YkpaiHm» iopuanydHi ocobun HapiBHi 3 disnyHnMun
MatoTb NMPaBO Ha KOHCTUTYLiiHE 3BEPHEHHS NP0 HEOOXiAHICTb ODILMHOIrO TIyMayeH-
Ha KOHCTUTYL|i Ta 3aKkoHIB YKpaiHM 3 MeTol 3abe3neyeHHs peanisauii 4M 3axucTty
HanexHux im npas. OgHak y PiweHHi Big 9 notoro 1999 poky Ne 1-pn/99 y cnpasi npo
3BOPOTHY Ail0 B Yaci 3aKOHIB Ta iHWMX HOpMaTUBHO-MNpasoBux akTie KCY Bkasas, LU0
nonoxeHHsa po3aginy Il OcHoBHOro 3akoHy YkpaiHu «[MpaBa, cBo6oAn Ta 0OOB’A3KU
NOOVHY | rpoMagsiHuHa», B SIKOMY 3akpinfieHi KOHCTUTYLiHI npaBa, cBo6oau i
060B’A3KN Hacamnepen, NIoanHY | FpOMafiHKHA Ta iX rapaHTii, CTOCYOTbCA (i3NYHNX
OCi0 i HE MOLLMPIOITHLCH Ha KPUANYHUX OCI6. PO e CBIAUYNTb 9K Ha3Ba LIbOro po3ainy,
TaK i CACTEMHUI aHani3 3MiCTy MOro craTten i yactuHu gpyroi ctatTi 3 KoHcTutyuii
YkpaiHun®.

Bucnosnio4m BnacHy HaykoBY MO3ULII0 Y Ui cnpaBi, BY4eHi HauioHanbHOI opu-
OVYHOT akagemii YkpaiHm imeHi Apocnasa Myaporo 3ayBaxunu, WO NOSIOXEHHS PO3-
niny 1l KoHcTuTyuji YkpaiHn CTOCYIOTbCS TakoX IOPUANYHUX OCI0 Y TilA YaCTWUHI, KON
MoeTbcs Npo npasa, cBoO6oan i 060B’A3KK Pi3NYHUX OCIO, AKi CTBOPWUAK BiOMNOBIOHY

' KysbmuH A. . KOpuamnyeckme nmua kak CybbekTbl KOHCTUTYLUMOHHO-NPABOBBIX OTHOLLEHUI :
aBToOped. AuC. ... KaHA. pua. Hayk : cnel. 12.00.02 «KoHCTUTYUMOHHOE NpaBo, MyHULMNANb-
Hoe npaBo». — YenabuHck, 2007. — C. 6.

2 Pewnubkuii B. B. MpoekT KoHcTutyuji YkpaiHn — 2009. MepcnekTvea npas noauHu /
XapkiBcbka npaBo3daxucHa rpyna. — X. : Mpaea noguHu, 2009. — C. 16-17.

3 KysHewoB B. KOHCTUTYLUMS 1 NpaBa Iopuanyecknx nuu, [EneKTpoHHMi pecypc]. — Pexum
poctyny : http://www.lawmix.ru/comm/8440/

4 PiweHHs KoHcTuTyuiiHoro Cyay Ykpainu Big 9 niotoro 1999 poky Ne 1-pn/99 y cnpasi 3a
KOHCTUTYLLINHUM 3BEpPHEHHSIM HauioHanbHOro 6aHky YKpaiHu Woao odilinHOro TaymMavyeHHs
MONOXEHHS YacTUHM nepLoi ctaTTi 58 KoHcTuTyuji YkpaiHn (cnpaBa Npo 3BOPOTHY Ajl0 B Yaci
3aKOHIB Ta iHLWWX HOPMaTMBHO-NMPaBOBUX akTiB) // OdiuiiHnii BicHUK YkpaiHn. — 1999. —
Ne 7. — Ct. 255.
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topuandHy ocoby'. 3okpema, 0. Toamka Harosocus, WO PYHKLIOHYBAHHS IOPUANYHUX
0cCib 6e3nocepenHbO NOB’A3aHe 3 MoNoXxeHHaM PisnyHux ocib. Tomy, Ha horo nepe-
KOHaHHS, B pasi NOripLeHHs CTaHy IpuanyHoOi 0cobu NoripwyeTbes i cTaH QidNYHMX
ocif, aki nmpauotoTb B ii cknagi. Ockinbknm Hopmu po3ainy | KoHcTuTyuii YkpaiHu
«3arasbHi 3acaam» € OCHOBOMONIOXHMMU, BU3HAYASIbBHUMU, TO iHLUI CTaTTi, 3 ypaxyBaH-
HAM NpiopUTETY NpPaB JIOANHU, HEMOXJIMBO 3aCTOCOBYBATHU i TSIYMayuUTU y BiOAPUBI Bif,
ctaren 1, 3 Ta iH. OCHOBHOIro 3akoHy?.

3ayBaxunmo, wo cyaai M. Kosiobpa, M. CaBeHko i B. Ckomopoxa He nigTpumanu
npasoBy no3uuito KCY, BuknageHy B PilleHHi, 06rpyHTyBaBLUN BnacHe Oa4yeHHs CyTi
npobnemu, WO BUHWKNA, Ta O@ILIHO ONPUIIOAHMBLUN MOr0 B OKPEMUX AyMKax.
Hanpwuknaa, M. Kostobpa 3a3Ha4umB, WO «lOPUANYHI 0COOU AK KONIEKTUBHI YTBOPEHHS
BTiNOIOTb 06’ €QHAHY NOACHKY BOJIO, MPUYOMY i€ BOHA B MEBHOMY HANpsiMi, 3yMoBIe-
HOMY METOIO CTBOPEHHS IOPUANYHOI 0cobun. 3p03yMiNo, WO K cyb’ekT npasa opu-
AunyHa ocoba Moxe ByTn HOCiEM [laneko He BCix npas, cBoO0, Ta 000B’ A3KIB NIOANHN
i rpoMagaHuHa, 3akpinaeHux y posgini Il KoHctutyuii YkpaiHu, a Tinbkn TUX 3 HUX, SKi
Y3roaXyloTbCs i3 3arafbHUMM LNSMU IOPUONYHNX OCIO Ta CYTTIO TakmMx NpaBs, CBOOOL, i
060B’A3KiB»3. Y cBOI0 Yepry B. Ckomopoxa 3a3Haume: «[TOMUIKOIO € BiACYTHICTb CUC-
TEMHOrO Miaxoay A0 OUIHKKM MONoXeHb KOHCTUTYUIT YKpaiHM SK UislicHOro HopmMaTtuB-
HOrO akTa, iIrHOPYBaHHS KOHCTUTYLIMHOI WKaNu LiHHOCTEN, HA BEPLUMHI SIKOi CTOITb
noauHa, i npaea i cBo6oau. PyHKLIOHYBAHHSA IOPUOMYHUX OCIO OeanocepenHbo
NoB’A3aHo i3 cTaHOoBMLLEM Di3NYHUX OCIO, TOMY Nnpunmcy po3ainy Il cnig TnymaunTtn y
NOeOHaHHI 3 NosiokeHHs MU po3ainy |, 3okpema ctattammn 1, 3 KoHcTuTyuii Ykpainu.
KoHcTuTyuiiHa HopMa Wwoao npas, cBo604, Ta 060B’A3KiB JIIOANHY Ta FpOMagsiHMHA He

1 Bignosigb goueHTa kadenpu Teopii aepxasu i Nnpasa HauioHanbHOT PUAMYHOT akaaeMii
YkpaiHn imeHi Apocnasa Myaporo BopoHiHoi M. A. Ha 3anuT HauioHanbHOro 6aHky YkpaiHu 3a
Ne 18-213/1235-5424 Big 23 nunHa 1997 poky npo TnymadeHHs ctatTti 58 KoHcTuTyuii YkpaiHn
L,0A0 3BOPOTHOI Aii 3aKoHiB y vaci // Apxis KoHcTuTyuiiHoro Cyny YkpaiHu. Matepianu cnpasu
Ne 1-7/99 3a KOHCTUTYLMHUM 3BepPHEeHHaM HaujoHanbHoro 6aHky YkpaiHu woao odiuiiHoro
TIYMayeHHs MONOXEeHHS YacTuHM nepuoi ctatTti 58 KoHcTuTyuii Ykpaiim (cnpasa npo 3BOPOTHY
Ait0 B Yaci 3aKOHiB Ta iHWKX HOpMaTUBHO-NpaBoBux akTie). — T. 1. — A. — C. 13; Bignosiab
3aBiaylo4oro kagenpoto aepxxaBHoro oOyaiBHMUTBA HalioHanbHOT opnanyHoi akagemii Ykpainu
imeHi Y9pocnaBa Mygporo BopoHoBa M. M. Ha 3anuT HauioHanbHoro 6aHKy YkpaiHu 3a
Ne 18-213/1235-5424 Big, 23 nunHa 1997 poky npo TnymMadeHHs ctaTti 58 KoHcTutyuii Ykpainu
000 3BOPOTHOI Aji 3aKoHIB y vaci // ApxiB KoHcTuTyuiriHoro Cyay YkpaiHn. Martepianu cnpasu
Ne 1-7/99 3a KOHCTUTYLIHUM 3BepHEHHSIM HaujoHanbHoro 6aHky Ykpainu wono odiuiinHoro
TNYMaYeHHs NONOXEHHS YacTMHM nepLuoi cTaTTi 58 KoHcTuTyuji YkpaiHu (crnpaBa npo 3BOPOTHY
[0 B Yaci 3aKOHIB Ta iHWIMX HOpMaTMBHO-NpaBoBux akTiB). — T. 1. — A. — C. 14.

2 Bignosiob npodecopa HaljioHanbHOI lopuanyHoi akaaemii Ykpaiim imeHi Apocnasa Myaporo
Toomkun KO. M. Big 22 BepecHs 1997 poky Ha 3anuT HauioHanbHOro 6aHky YkpaiHu 3a
Ne 18-213/1235-5424 Big 23 nunHa 1997 poky npo TnymayeHHs ctatTti 58 KoHcTuTyuii YkpaiHn
LLOA0 3BOPOTHOI Aii 3akoHiB y Yaci // Apxie KoHcTuTyuinHoro Cyany Ykpainu. Matepianu cnpasu
Ne 1-7/99 3a KOHCTUTYLiHMM 3BepHEHHAM HaujoHanbHoro 6aHky YkpaiHu wono odiuiinHoro
TNyMayeHHs! MONOXEeHHs YacTuHM nepLoi ctatTi 58 KoHcTuTyuii Ykpaiim (cnpasa npo 3BOPOTHY
Lil0 B 4aCi 3aKOHIB Ta iHWMX HOPMAaTUBHO-NpasoBux akTie). — T. 1. — A. — C. 15.

8 Okpema gymka cyani KoHctutyuiiHoro Cyay Ykpainu Kosio6pu M. |. cTOCOBHO PillieHHs
KoHcTtutyuiriHoro Cyay Ykpainu Big 9 notoro 1999 poky Ne 1-pn/99 y cnpasi 3a KOHCTUTYLLN-
HUM 3BEpPHeEHHAM HaujoHanbHOro GaHky YKpaiHu woao odiliiHOro TIyMAYeHHSs! MOJIOKEHHS
YacTuHM nepoi ctatTi 58 KoHcTuTyuii YKkpaiHm (cnpasa npo 3BOPOTHY Ail0 B Yaci 3aKOHIB Ta
iHLLIMX HOPMAaTUBHO-NPaBOBUX aKkTiB) // OdiuiHnn BicHMK YkpaiHn. — 1999. — Ne 7. — Ct. 255.
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MOXE He [iaT1 CTOCOBHO JIOAEN, SIKi CTBOPUIN lopuandHy ocoby»'. Cynana M. CaBeHko
aKkLLeHTYBaB Ha TOMY;, LLLO OPUANYHI 0COOU BU3HAOTLCS TakMMU CaMUMU PiBHOMPaBHU-
MUK cyb’ekTamMum NpaBa, gk i GisnyHi, 0co6IMBO Y LIMBINBHO-MPaBOBUX BiAHOCUHAX. Ha
noro aymky, 9k6m KCY nopsz i3 cuctemaTuyHMM 3acToCyBaB Ou iHLWi cnocobu Tnyma-
YEeHHs — rpamMaTuUyHUN, NOriYHNI, QYHKUIOHANBHWUIA, TO AiNWOB 01 BUCHOBKY, LLIO HE
BCi HOpMU po3ainy I KoHcTuTyuii YKpaiHu CTOCYIOTbCS BUKITIIOYHO JTIOANHW | rpoMas-
HUHA, TOOTO PidnNYHOT 0CcOBK2.

KpuTtukytoun ue PiweHHa KCY, A. Puwentok Haronocue Ha Hebeanew,i Noro sk npe-
LeneHTy. Aoke BOHO MOXe CTaTu MOLUTOBXOM A1 AEPXKABHUX OpraHiB, Hacammnepen
OopraHiB BUKOHaBYoi Bnaau, ans 3sepHeHHst o KCY koxHoro pasy, konu sike-Hebyap
nonoxeHHs1 KOHCTUTYyLi abo 3akoHy, Ha iXHIO AyMKY, AaBaTume 3abarato rapaHTin
nigNnpPUEMUSAM i CTBOPIOBAaTUME AEPXABHMM OpraHam nepeLukoan B iXHIN AisNbHOCTI
CTOCOBHO «3axUCTYy iHTEPECIB Aep>XaBu», a HacnpaBai — WOA0 NPUAYLLIEHHS BiTYN3-
HAHOrO GisHecys.

3a CcBOEI0 NpaBoBoio Npupoaoto piweHHs KCY € 0cobamBnmMmn 4ONOMIXKHUMK OXe-
penamMmu UMBINIbHOro Npaea, Wo CNpsaMOBaHi Ha NpaBufibHE, OAHO3HAYHE PO3YMIHHS i
3aCTOCYBaAHHSA NoJIOXeHb KOHCTUTYLT Ta 3aKOHIB YkpaiHn®. PilueHHs KOHCTUTYLIMHOro
Cyay, CyTTEBO BMAMBAKOYM HA UMBINIbHE 32aKOHOAABCTBO, MOKJMKAHI 3anoOBHIOBATU
NporannHn i NikBigOBYBaTN CYNEepPeyHOCTi Y HbOMY®, a TakoX hOpPMyBaTK BITYUSHSAHY
OOKTPUHY LIMBINLHOIO Npasa i BignosiaHi gorMu npasa®.

Y vacTtuHi nepwin ctatTi 4 LUK 3a3HaveHo, wo KoHcTuTyuia YkpaiHn CTaHOBUTb
OCHOBY BITYM3HSAHOIO LIMBINBHOMO 3aKOHO4ABCTBA, TOMY Bif, MPaBWUbHOCTI TAyMaYyeH-
HS 3MICTY i NONOXEHb 3anexXuTb AOTPUMAHHSA NporonoweHnx B OCHOBHOMY 3akOHi

' Okpema gymka cyani KoHctutyuiHoro Cyay Ykpainm Ckomopoxu B. €. cTocoBHO PillieHHs
KoHcTutyuiiHoro Cyay Ykpainm Big 9 motoro 1999 poky Ne 1-pn/99 y cnpaBsi 3a KOHCTUTYLLIN-
HVUM 3BepHeHHAM HauioHanbHoro 6aHky YkpaiHu wono odiliiHoro TayMmayeHHs noJIoKeHHs
yacTuHu nepwoi ctatTti 58 KoHcTuTyuii YkpaiHu (cnpaBa npo 3BOPOTHY Ait0 B Yaci 3aKOHIB Ta
iHLWIKMX HOpMAaTUBHO-NPaBoBMX akTiB) // O®iuinHMn BicHMK YkpaiHn. — 1999. — Ne 7. —
CT. 255.

2 Okpema gymka cyani KoHctuTyuiiHoro Cyay Ykpainm CaseHka M. [. CTOCOBHO PilLeHHs
KoHcTutyuiiHoro Cyay Ykpainm Big 9 niotoro 1999 poky Ne 1-pn/99 y cnpaBsi 3a KOHCTUTYLLIN-
HUM 3BepHEHHAM HauioHanbHOro 6aHky YkpaiHu wono odiuiiHoro TayMmayeHHs nosIoXKeHHs
YacTuHu nepwoi ctarTti 58 KoHcTuTyuii YkpaiHu (cnpaBa npo 3BOPOTHY Ait0 B Yaci 3aKOHIB Ta
iHLUMX HOpPMAaTUBHO-NPaBoBUX akTiB) // OdiuinHmun BicHMK YkpaiHn. — 1999. — Ne 7. —
CT. 255.

8 Puweniok A. HenpusatHaa HEOXMOAHHOCTb OJIA I0PUONHECKUX JINLL (HECKOJSIbKO 3aMevaHnin
06 ogHom pelueHun KoHctutyumoHHoro Cyaa YkpauHel) // MpeanpuHuMaTensCTBO, XO3SMCTBO
nnpaeo. — 1999. — Ne 7. — C. 6.

4 Xumyyk H. I. PiwweHHs KoHctuTyuiiHoro Cyay YkpaiHu aK OXepeno UuMBinbHOro npasa //
®opym npasa. — 2009. — Ne 3. — C. 637 [EnekTpoHHMIA pecypc]. — Pexum goctyny : http://
www.nbuv.gov.ua/e-journals/FP/2009-3/09xnidcp.pdf

5 Monaros f0. []. BnusHue peluennii KoHctutyumonHoro Cyna Poccuiickoin ®enepaumm Ha
rpaxnaHckoe 3akoHoaatenbctBo Poccuu // MNMpeactaBmutenbHas Bnactb — XXI Bek : 3aKOHOAA-
TENbCTBO, KOMMeHTapuu, npobnemsl. — 2004. — Bouin. 4 (58). — C. 35.

6 3opbkuH B. [. KOHCTUTYLMOHHBIV CyA, U pasBUTME MPaxXAaHCKOro mpasa : BbICTyrjeHune
npenceparens KoHctutyumoHHoro Cyna Poccuiickon depepaumm oT 26 aHBaps 2012 ropa
[EnekTpoHHUIn pecypc]l. — Pexum poctyny : http://www.ksrf.ru/ru/News/Speech/Pages/
Viewltem.aspx?Paramld=48
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npae, cBOOOS, i 3aKOHHUX iHTepeciB di3nyHMX OCib Ta iX NOLMPEHHSI CTOCOBHO OpU-
OMYHUX 0Ci6. BigwuToBxytouncs Big aHanizoBaHoro PiieHHs KCY, MoxHa cTBepaxyBa-
TN, WO BOHO CyNnepevnTb NpaKTuL:

a) BperynioBaHHs LibOro NUTaHHSA B KOHCTUTYLLIAX 3apyBixHUX KpaiH';

6) KOHCTUTYLLIHOIrO CYA04YMHCTBA iHLLIMX OepXaB?;

B) EBpPOMENCcLKOro cyay 3 rnpas JoanHN® (He3Baxkalodm Ha Te, WO «B OCHOBHOMY
cynoBa npaktuka KoHcTtuTyuiiHoro Cyny YkpaiHu 36iraeTbcs i3 Cya0BO0 MPakTUKO
€BpONENCHKOro Cyay i Mamxe y KOXHIi cnpasi, NpeaMeT po3rnsay sKOi CTOCYETbCS
npas i ceo604, NIIOAMHU, BUBYAETLCA CYA0BA NPAKTUKA LbOro OpraHy»?).

Binblwe Toro, y npunHaromy 2003 poky LIK, Ha npoTuBary 3asHayeHoOMy PilLeHHIo
KCY, 3akoHogaBelpb y cTatTi 91 BCTAaHOBMB, WO OpuanyHa ocoba 3gaTtHa MaTtu Taki
caMmi UMBINIbHI NpaBa i 060B’A3kM (LMBINIbHY NPaBO34aTHICTL), K | di3nyHa ocoba, Kpim
TUX, LLLO 32 CBOEID NPMPOOOD MOXYTb Hanexartun nuwe noguHi. Lle nonoxeHns LK, Ha
Hally OyMKY, FPYHTYETbCS Ha cTaTTi 22 KoHCTUTyLji YKpaiHm, e 3a3HavyeHo, Wo npu
MPUIAHATTI HOBUX 3aKOHIB 200 BHECEHHI 3MiH 00 YMHHUX 3aKOHIB HE A0MYCKAETbLCS 3BY-
XEHHS 3MICTY Ta 00cary icHytoumnx npae i cBo6oa. CTOCOBHO 0COBUCTUX HEMAMHOBUX
npaB, sKi HanexaTb PUOVYHIA 0cobi, TO X nepenik 3akpinneHuin y crtatti 94 LIK
(NpaBo Ha HEAOTOPKAHHICTb AINOBOI penyTauii, MPaBo Ha TAEMHULIIO KOPECMOHAEHLLT,
npaBo Ha iHpopMaLo Ta iHLWi 0COBUCTI HEMAMHOBI NpaBa, ki MOXYTb i HanexaTn).
Y 3B’A3Ky 3 HAaBEOEHMM BBaXXAEMO CNYLLHOW AyMky npodecopa P. CtedaHuyka npo
Te, WO «...UMBiNlbHE 3aKOHOJABCTBO HE NPOCTO iHKOPNOPYBasIO Yy CBi 3MICT BiNbLLICTb
i3 KOHCTUTYLiHMX MONOXeEHb NPO NpaBa NtoAVHU, NepPeHICLUM iX y KaTeropito ocobuc-
TUX HEMaMHOBUX, Y4M HaOano0 iM xapakTepy NpuBaTHO-NPaBoOBUX, ane 1 3abe3neynno
ix edbeKkTUBHe 3ajicHeHHs Ta BceBidHy OXOopoHy...»°. Ha ii npoaoBxeHHa [oaamo, Lo
LMBISIbHE 3aKOHO4ABCTBO TaK0OX NOLUMPWIIO 4it0 BiANOBIOHNX KOHCTUTYLIMHMX HOPM Ha
IOPUONYHNX OCI0.

T [Oums., Hanp.: 4acTuHy TpeTio ctaTti 19 KoHcTtutyuii ®enepatmnsHoi Pecnybniku HimeyunHa,
yacTuHy apyry ctatTi 9 KoHcTuTyuii EcToHcbkoi Pecnybniku, yactuHy apyry ctatTi 16 KoHcTutyuii
Pecny6niku AnGaHia, ctatTio 45 KoHctutyuii Mpyaii, ctatmio 42! KoHcTuTyuii Pecny6niku
BipmeHiq.

2 [ue., Hanp.: KapHayx T. 3ax1UCT 0COBUCTMX HEMAMHOBUX NpPaB IOPUONYHUX OCIO Yy cydax
KOHCTUTYLIMHOI topucamnkuii // BicHuk KoHctuTyuiiHoro Cyay Ykpainn., — 2012. — Ne 5. —
C. 94-101.

8 [Oue., Hanp.: PileHHs EBponencbKoro cyay 3 npas NioauHn y cnpasi «<Komnania “Kona Ect”
Ta iHWi npoTtn ®@paHuji» Big, 16 kBiTHA 2002 poky // MpakTrka EBponencbkoro cyay 3 npas Noam-
HU. PiweHHs. KomeHTapi. — 2005. — Ne 3. — C. 81-102; PiLueHHs EBpONENCcbKOro cyay 3 npas
noanHn y cnpasi «“YkpaiHcbka [Mpec-Ipyna” npotn YkpaiHu» Big 29 6epesHs 2005 poky
[EnexTpoHHMn pecypc]. — Pexum goctyny : Van Marle et al. v. The Netherlands, Application
No. 8543/79, Judgement of 26 June 1986 [EnekTpoHHuIn pecypc]. — Pexum goctyny : http://
www.humanrights.is/the-human-rights-roject/humanrightscasesandmaterials/cases/
regionalcases/europeancourtofhumanrights/nr/690

4 CaBseHko M. CniiBBigHOLLEHHSA CyA0BOiI NpakTuk KoHCTUTYyLiHOro Cyay YkpaiHu i3 cyaoBoto
NpakTMKoK EBPOnencekoro cyay 3 npae noanHn // BicHnk KoHcTuTyuiiHoro Cyay Ykpainm. —
2006. — Ne 2. — C. 41.

5 Creganyyk P. 0. OcobucTi HemaHoBI Npaea ¢i3nyHmx ocib y uMBinbHOMY Mpasi : aBToped.
OuC. ... OOKT. topua. Hayk : cney. 12.00.03 «LmBinbHe npaBo i UMBINbHUI NPOLEC; CIMENHE
npaBso; MiXxHapoaHe npueaTtHe npaso». — K., 2007. — C. 1.
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Pazom 3 Tum pernameHTauii 0codbUCTUX HEMAMHOBMX NpaB (idnyHux ocio y LK
oKpemo npuceaveHo KHury apyry, Wo MicTUTb 46 cTaTel, HaTOMICTb PEerytoBaHHS
0COBUCTMX HEMAMHOBUX MPaB LPUANYHUX OCIO 34INCHIOETLCS BCbOMO SIMLLIE OOHIEID
cTaTTelo, WO CBiAYNTb MPO BIACYTHICTb IOPUAVNYHOI PIBHOCTI MiX y4aCHUKaMM Bigno-
BigHMX NPaBOBIAHOCUH Y L YaCcTuHI. HaBeaeHe Lwe pas 4oBOANTbL HEHAIEXHUIA CTaH
NPaBOBOro perynioBaHHA 0COOUCTUX HEMAMHOBMX MPaB IOPUANYHUX OCIO SIK Ha PiBHI
npPUBaTHOrO, Tak i NydniYHOro npasa YkpaiHu.

BTimM, HE3BaXato4m Ha KPUTUKY BITYN3HAHOIMO LMBINIbHOrO 3aKOHO4ABCTBA, OCTAHHE
e B HOry 3i CBITOBOIO MPAKTUKOIO | BUNepenXae PO3BUTOK KOHCTUTYLLIMHOINO 3aKOHO-
JaBCTBa CTOCOBHO PErysloBaHHA MpaB lopuanYHMX Ocib. HaToMiCcTb BiACYTHICTb
3aKkpinieHHsa npae puanyHnx ocidé B OCHOBHOMY 3aKOHi MpU3BOAUTb A0 3HMXKEHHS
PiBHS 3aXMCTY NpaB rPOMaAsH i rpoMam, Lo NO3HA4YaETbCS Ha CYCNiSIbHO-MONITUYHO-
My Ta KOHOMIYHOMY PO3BUTKY Aepxasu’.

BBaxaemo, Lo oKpecsieHy Npobsemy B MIOLWMHI KOHCTUTYLIAHOIO nNpaBa MOXHa
BUPILLNTU LUJIIXOM BHECEHHS 3MiH i JonoBHeHb 00 KoHcTuTyuii YkpaiHn Ta 3akoHy
Ykpainum «[po KoHcTuTtyuinHnia Cya YkpaiHu».

Mo-nepwe, B OCHOBHOMY 3aKkOHi Cfif BU3HAYMTW OCHOBHUI Nepenik npa., Ki
MOXYTb Hanexartu lopuanyHUM ocobam Ha PiBHI OKPeEMUX NMPaBOBMX HOPM abo 3akpi-
MUTW NMONOXEHHS NMPO MOLUMPEHHS NMpaB, cBobo, i 060B’A3kiB Pi3nyHMX OCib Ha topu-
ONYHUX OCIO TiE MIpOIo, KO Lie Y3ro[XKy€eTbCS i3 3arasibHOK METOK KOJIEKTUBHUX
YTBOPEHb i CYTHICTIO BiANOBIAHUX NpaB, cBO60A, i 060B’A3KiB. 3aKpinieHHs npas opu-
On4HUX ocib B KoHCcTuTyLji YKpaiHu cnyryBaTMme 3anopykolo iX rapaHTOBaHOCTI i
3axULLLEHOCTI Bif, NOpyLLEeHb 3 BOKY Aep>aBu, ii opraHis i NocazoBuMx OCi0.

Mo-ppyre, 3a6e3ne4ynTn HanexHUn 3axucT npaB PUONYHUX OCid6 3 6oky KCY
MOXHA LLJIAXOM 3anpOoBaKeHHS IHCTUTYTY KOHCTUTYLINHOI CKaprm 40 YHHOIO 3aKo-
HopaBcTBa. 3okpema, A. CeniBaHOB BBaXae, L0 NPaBo 3BEPHEHHS 3 KOHCTUTYLLINHOO
ckaproto 06’egHaHb rpomaasH 06yMOBAEHO KONEKTUBHUM 34iACHEHHAM KOHCTUTYLLiA-
HUX NPaB rpoMafsH, AKi € iX yyacHuKamu (4ieHamm), 3acHOBHMKaAMU?, 3BEPHEHHS 10
OpraHy KOHCTUTYLLIMHOI OpUCOMKLIT 3 KOHCTUTYLLIMHOIO CKaprow pPUANYHUX OCiO
HapiBHi 3 @i3n4yHMMK niaTpumye Takox M. lynetan. BiH BBaxae, WO 3a3Ha4YeHi
cy0’eKTM Nicns BUYepnaHHs BCiX HaLioHasIbHUX 3ac06iB NPaBOBOro 3axMCcTy MaTUMYTb
npaso nogatu ckapry Ao KCY 1woa0 KOHCTUTYLIMHOCTI 3aKOHIB YKpaiHu Ta iHWnX npa-
BOBMX akTiB BepxoBHOi Pagu Ykpainu, akTiB lpe3ngeHTta YkpaiHu T1a KabiHeTy
MinicTpiB YkpaiHun, npaBoBux akTie BepxoBHoi Pagn ABToHOMHOI Pecny6nikn Kpum y
BUNAZKax, KON 3aCTOCYBAHHSA LMX aKTiB MPU3BESO 0 MOPYLUEHHS 3aKpinjeHux y
KoHcTuTyuii Ykpainum ixHix npas i cBo60oa3. Mo3nTHBHMIA [OCBIO, 3BEPHEHHS 0PUaNY-
HKX OCiO 3i CKapro A0 KOHCTUTYLIMHOrO cyay iCHYe B 6araTtbox AepkaBax, 30KkpemMa y

' Ykpaina B 2009 poLii : KOHCTUTYLLIAHWIA NPOLLEC | NepCnekTUBK KpaiHu. bina kHura aepxasHoi
nonituku / 3a 3ar. pea,. 0. I Pybana. — K. : HICO, 2009. — C. 15.

2 CenisaroB A. O. KoHcTuTyuis. MpomaaaHuH. Cya. Mpodecilivi Ta cycninbHi normnsaan. — K. :
YAIL «Papa», 2009. — C. 209.

8 [ynbrasi M. ®yHKUMOHaJIbHbIE OCOGEHHOCTM WMHCTUTYTA KOHCTUTYLIMOHHOM XXasnobbl u
3/1EMEHTbI MPaBOBOro MexaHu3ma ero BHeapeHust B YkpaunHe // KOHCTUTyuMoHHOE npaBo-
cyame. BeCcTHUK KOHdEPEHUMM OpraHoB KOHCTUTYLIMOHHOIO KOHTPOASA CTPaH HOBOW OeMOK-
patun. — EpeBaH : LleHTp KOHCTUTYyuMOHHOro npaea Pecnybnukn Apmenus, 2011. —
Boin. 4 (54). — C. 77.
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Pocincbkin Depepauii, ®enepatunsHin Pecnybniui HimeuyunHa, Pecny6niui MonbLuia,
Mpyaii, LLIBeriuapcbkii koHdeaepauii, ECToHcbkin pecny6niui, KaHaai Towwo.

KoHcTuTyuiiHa ckapra cnpusTrme 6e3nocepenHboMy 3aXMCTY NOPYLLUEHWUX OCHOB-
HUX NpaB i3NYHKX i OPUANYHMX OCIO BcepeamuHi AepXaBu Ta 3MEHLLIEHHIO KiflbKOCTi
3BEPHEHb UMX Cy6’eKTiB 40 EBPONENCHKOro cyay 3 npas nognHn. Kpim Toro, BBeAEH-
HS1 LbOro iIHCTUTYTY 4O YMHHOIO 3aKOHOJABCTBA BIUJIMHE HA 36iNbLUEHHS MPaBO3axumcC-
Horo noteHujiany KCY sk edekTMBHOro 3arajbHoOro 3acoby 3axmcTy OCHOBHUX MpaB
noanHn y ceitni ctatTti 13 KOoHBEHLIT Npo 3ax1UcT npaB MIoAVHN i OCHOBOMOJIOXHUX
ceobon'. Aoxe BaX/MBMM MOKA3HUKOM 30aTHOCTI KOHCTUTYLIAHOrO npaBocynas
edekTMBHO 3ab6e3ne4vyBaT 6€3nocepeHin 3axXMcT OCHOBHKX NpaB € HAsiBHICTb cepen,
IHLUMX MOBHOBaXeHb KOHCTUTYLINHOIO CyAy MOXI/MBOCTI NEPEBIPKM 38 KOHCTUTYLLIN-
HUMW cKapramMmm nopyLLeHb Npae i cBOOOA, rpoOMaasaH, KOHCTUTYLLIMHOCTI pilleHb aaMi-
HICTPATMBHUX i CyO0BMX OpPraHiB, WO Mae Ha MeTi BiAWKOAYBAaHHS LLIKOAW, 3aBAaHOI
MOPYLLUEHHAM OCHOBHUX Mpas®. Ha Xanb, y cydacHux peanisix y KOHTeKCTi ctaTTi 13
3ragaHoi KoHBeHLLii KOHCTUTYLIMHE 3BepHEHHS di3nyHKX abo topuanyHnx ocio no KCY
1000 HeOOXiAHOCTI odiuiiHOro TnymadyeHHs KoHCTUTYLIT Ta 3aKOHIB YKpaiHu 3 MeToo
3abesneyeHHs peanisauji Y 3axmMCTy iXHIX MpaB He MOXe BBaXaTUCH HaNeXHUM,
e(PEKTUBHUM i LOCTYNMHUM HALLIOHAIbHUM 32COO0M NPaBOBOr0 3axXMUCTY.

OTxe, B pesynbTaTti NpoBeAeHOro A0CIAXEHHA MU AiNLLN TaKMX BUCHOBKIB:

1. MpaBa opuanyHmMx ocid B YKpaiHi Ha PiBHi KOHCTUTYLIAHOIO i LIMBINIbHOIO Npasa
MaloTb MOXiAHWI xapakTep Big NpaB Pi3N4HUX 0CiB, KPiM TKX, LLLO 3a CBOEIO NPUPOA0I0
MOXYTb Hanexatn nuwe AioauHi (MpaBo Ha XUTTS, NpPaBO Ha nosary AO FigHOCTI;
rnpaBo Ha OXOPOHY 300POB’A, MeAMYHY A0MOMOrY i MegMyHe CTPaxyBaHHS; NPaBo Ha
cBoOOOy Ta 0COOUCTY HEQOTOPKAHHICTL; MPaBO Ha CiM’t0 TOLLLO).

2. CtaH 3aKOHO4ABYOro YHOPMYBAHHS MpPaB lopuaNYHMUX OCiO B YKpaiHi Ha piBHI
nyGnivyHOro i NPMBaTHOrO NpaBa € HeHaNeXHUM MOPIBHAHO 3 NpaBamu @i3nyHMUxX ocib.
Y KoHcTuTyuii YKpaiHm npaBam i ceoboaam isnyHuxX 0cid NpMCBAYEeHO OKpPeMUIA PO3-
ain I, B LUK ocobnctnm HemarHoBMM nNpasamMm — KHUIy opyry, HQTOMICTb MOJIOXEHHS
040 NpaB puanyYHUX ocid B OCHOBHOMY 3akoHi YKpaiHu BiACyTHI, a woa0 ocobuc-
TUX HEMANHOBUX MPaB lpUANYHKX ocib y LIK MicTUTbCS BCbOro ogHa ctaTTs.

3. 3akpinneHHsa y HopMaTUBHO-NPABOBOMY aKTi € BXJIMBOIO O3HAKOIO MpPaB 1opu-
ONYHMX OCi6 AK Ha PiBHI rany3eBoro, Tak i KOHCTUTYLIMHOro 3akoHogascTea. Y LIK B
OKPEMMX CTaTTSX BUSHAYEHO NOPSA0K NOLUMPEHHS NpaB @i3nyHNX OCib Ha Ocib topu-
OVYHUX Ta HaBedEeHOo nepenik 0cobuCTUX HEMAMHOBUX NMPaB, KU HE MaE BUYEPHOro
xapaktepy. AHaNOoriyHi NONOXEHHS, 3 ypaxyBaHHAM MNPaBOBOi NMPUPOAN IOPUOUNYHOI
ocobwu, cnig 3anpoBaanTn i B KOHCTUTYLUIT YKpaiHu.

4. B YkpaiHi topuanyHi ocobu nybnivHOoro Ta npMBaTHOrO Npasa 3 MeTOoo peaidauji
4K 3aXUCTY HaNeXxHUX iM npae MoxyTb 3BepTaTmca Ao KCY wono HeobxiaHOCTI odi-
uinHoro tTnymadeHHsa KoHCTuTyLii Ta 3akoHiB YkpaiHu. poTe, 3Baxaloyun Ha PieHHs
KCY Big 9 notoro 1999 poky Ne 1-pn/99, npasosi Hopmu po3giny |l OCHOBHOro

' KOHBeHLiA Npo 3axMCT npas JIloAMHW | OCHOBOMOOXHUX cBo60A Big 4 nucTtonaaa 1950 poky
[EnekTpoHHUI pecypc]. — Pexxum goctyny : http://zakon2.rada.gov.ua/laws/show/995_004

2 [epywatkuHa C. A. Peanusauma pelwieHnii EBponeiickoro cyaa no npasam YesioBeka opraHa-
MW KOHCTUTYLIMOHHOIO KOHTPONS : CPaBHUTENbHO-NPABOBOE UCCNefoBaHMe : aBToped. auc. ...
KaHa. opua. Hayk : cneu,. 12.00.02 «KoHCTUTYUMOHHOE NpaBo, MyHUUMMANbHOE NpaBo». — M.,
2011. — C. 25.
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3aKoHy He MOLIMPIOTLCA Ha IOPUONYHMX OCIO, WO CBIAYUTb, Ha Hally AYyMKY, Npo
nesHe 0OMEXeHHs B 3abe3neyeHHi HaleXXHOro 3axncTy npae KONEKTUBHUX CyO’EKTIB.
3SMIHUTW IO CUTYaLI0 MOXHA LWASXOM BHECEHHS 3MiH A0 YMHHOIO 3aKOHOAABCTBA B
YaCTUHI 3aNpPOBaMKEHHS IHCTUTYTY KOHCTUTYLLIMHOT CKapru.

lMnTaHHA NPaBOBOro PEeryntoBaHHA Ta 3aXNUCTy 0COOUCTUX HEMAMHOBKX NPaB opu-
OWNYHUX OCIO B NMIOWMHI PO3BUTKY NPUBATHOrO Ta NyoaiYHOro npaBa CTaHOBUTUMYTb
npeamMeT Halnx NoAaNblUMX HAYKOBUX OOCAIAXKEHb.

Kapnayx T. I. 3awmuta nnNYHbIX HEUMYLLECTBEHHbIX MpaB IopUANYECKUX JNL|
KoHcTutyunoHHeivm Cyaom YkpauvHbl: npobsieMsl u nepcrnekTuBsl. B ctatbe paccma-
TPUBAIOTCS BONPOCHI B3aUMOLECTBUS MyOINYHOrO M YaCTHOIO rpasa B KOHTEKCTE rpaBo-
BOIrO PEryanpoBaHusi INYHbIX HEVMYLLIECTBEHHbIX rpas opuandyecknx aul. Ob6ocHoBaHa
HeobxoAMMOCTb 3akperieHuvsi B KOHCTUTYLMM YkpauHbl rpas iopyuanyeckuxX vy N BHe-
[APEHUST B HALMOHAa/IbHOE 3aKOHOAAaTe/IbCTBO MHCTUTYTA KOHCTUTYLIMOHHOW Xasi00bl 10py-
ANYeckux nuy. ABTOP wuccrienyet BOMpPOChbl TEOPUN W MPAKTUKN 3alUnTbl JINYHbIX
HEeUMYyLLEeCTBEHHbIX Mpas opuandeckux iy KoHcTutyumoHHbiM CyaoM YKpauvHsl.

Knio4eBble cnoBa: nybiv4Hoe v 4acTHOE rpaBo, npaBa lopUaNYeCcKuX nL, JIMYHbIe
HeuMyLLeCTBEHHbIE rpaBa, KOHCTUTYLIMOHHBIN CYZ, KOHCTUTYLUS.

Karnaukh T. Protection of Personal Non-Property Rights of Legal Entities by the
Constitutional Court of Ukraine: Problems and Prospects. The article considers the
issue of interaction between public and private law in the context of legal regulation of
personal non-property rights of legal entities. The author inquires into the question of
theory and practice of these rights protection by the Constitutional Court of Ukraine.

Key words: private and public law, legal entities’ rights, personal non-property rights,
constitutional court, constitution.
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NMpo6nemMmun He3MiHIOBAHOCTiI NPaBOBUX NO3ULIN
OpraHiB KOHCTUTYLLIMHOIrO KOHTPOJIIO

P. MapTuHiok
KaHomoat NoniTUY4HUX Hayk, AOUEHT kadeapu aepXaBHO-MNPaBOBUX
ancumnnid IHcTnTyTy npaea im. |. MannHoBcbkoro HauioHanbHOro
yHiBepcuteTy «OCTpO3bKa akagemisa»

Y crarTi gocnigxyetbcsi npobaemarvka He3MiHIBaHOCTI MPaBOBUX M03ULLIIE OopraHiB
KOHCTUTYLIHOI topucavKLUii. AKLEHTYETbCS Ha 000B’SI3KOBOCTI AOTPUMAaHHSI MpPaBOBUX
ro3uLivi OpraHiB KOHCTUTYLIVIHOrO KOHTPOJIIO Y NPaBOTBOPYIV | MpaBo3aCTOCOBHIV Aisi/ib-
HOCTI OpraHiB AepxXaBHOI B/aan. APryMeHTyeTbCS Te3a rpo BiJHOCHY OCTarO4YHICTb akTiB
OpraHiB KOHCTUTYLINHOI IOPUCANKLIT 47151 UMX OpraHiB.

Kmoyosi cnoBa: npaBoBi no3uLii opraHiB KOHCTUTYLIIHOrO KOHTPOJIIO, OCTaTrO4YHICTb
aKTiB KOHCTUTYLIVIHOI IOPUCAVIKLIT, nepernss pilleHb OpraHiB KOHCTUTYLIVIHOrO KOHTPOJIIO.

Mpo6nemy ocTaTO4YHOCTI aKTiB OpraHiB KOHCTUTYLLIMHOIO KOHTPOJIIO BiAHECEHO A0
rpynu Hambinbll 3HAYMMUX cepepn TUX, L0 CTOCYITbCA OpraHisauji OisNbHOCTI LMX
opraHiB. BoHM 00ymMoOBeHi, 30kpemMa, XxapakTepoOM BiIHOCMH, LLIO CKIaOarTbCs MiX
BMLUMMU OpraHamMy OepXXaBHOi BAaay Ta OPraHoOM KOHCTUTYLIMHOI lopucankuii y
3B’A3KY 3 BUSHAHHAM OCTaHHIM HEKOHCTUTYLIMHOCTI akTiB, WO € Pe3ynbLTatoM NpaBo-
TBOPYOCTI BiAMOBIAHNX OpPraHis Bnaau.

BupiweHHs uiei cnTyau,ii KOHCTUTYUINMHUM 3aKOHO4ABCTBOM Pi3HMX KPAiH 34iACHIO-
€TbCS NO-Pi3HOMY. BinbLUICTL OCHOBHUX 3aKOHIB HE HaOATb OyAb-AKMM Cy6’ekTam
npasa nepernsay pileHHsa opraHy KOHCTUTYLIMHOro npasocyaas. Mopsag i3 uum ges-
KMMMW KOHCTUTYLLIAMM Take NpaBo HagaHe napaameHTy. MoxnmBicTb napnameHTy npu-
MUHATY Oil0 aKTa OpraHy KOHCTUTYLINHOT IOPUCOVKLiT MOBTOPHMM rOJI0CYBaHHAM KBa-
nidikoBaHolo GinbLWIICTIO rofiociB nepenbdadveHa, Hanpuknan, KoHcTuTyuieo PymyHii
1991 poky, 3rigHo 3 sKkoto pieHHa KoHcTuTyuirHoro Cyay 1won0 HEKOHCTUTYLLIMHOCTI
3aKOHY CKACOBYETbCS ABOMA TPETUHAMM FOJIOCIB BEPXHbLOI Manatuv napjiamMmeHTy —
CeHaTy i HuxHbOi — [Manatu penyratis'. KoHnctutyuis Pecnybniku Kasaxcrtad
1995 poky niwna we gani i Hagana rnaei gepxXxasu NPaBoO BHOCUTW CBOI 3anepeyeHHs
Ha piweHHa KoHCTuTyuinHOi Pagy (MOBHICTIO Yn B AOrO 4aCTUHI), SIKi CKACOBYIOTbCS
OBOMa TpPEeTUHaMM rONOoCIiB Bif, 3arasibHOrO 4Mcfia 4YEHIB OpraHy KOHCTUTYLiNHOI
ropucavkuii. Npn HeckacyBaHHi 3anepeyeHb Npe3vgeHTa piweHHs KOHCTUTYLIHOI
Paayv BBaXaeTbCA HENPUAHATUMZ,

Bb6ayaeTbCs, L0 MOXIIMBICTb «MONITUYHNX» OPraHiB AepXaBHOI BNaZiM CKaCOBYBa-
TV JOKTPUHANBHO OBOrpyHTOBaHI akTy OpraHy KOHCTUTYLLIMHOT IOpUCAMKL|i nocsrae Ha
caM MNPUHLNN BEPXOBEHCTBA MNpaBa i HIiBesIoE 3HA4YUMICTb OpPraHy KOHCTUTYLIMHOIo
KOHTPOJIIO Y MexaHi3Mi 3abe3neveHHs 3ragaHoro npuHumny. Npaeosa Gopma opraHi-
3auji Ta AisNbHOCTI AepXXaBy BUMarae iCHyBaHHSi opraHy crneuianisoBaHoro KOHCTUTY-

' MyHkT 1 cTatbn 45 KoHCTUTYUMM PymbiHUKM [EnekTpoHHWMiA pecypc]. — Pexum poctyny :
http://www.auditorium. ru/books/116/Rumania

2 MyHkT 4 ctatbn 73 KoHctutyummn Pecnybnukn Kasaxctan // KoHctutyumn ctpad CHI u
Bantun. — M. : lOpucts, 1999. — C. 232.
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LIMHOrO KOHTPOJIIO, YNOBHOBAXXEHOrO MPUAMAaTK OCTATO4YHI 32 CBOIM XapakTepom
PILLEHHS LWOA0 KOHCTUTYLIMHOCTI aKTiB BULLMX OPraHiB Aep>KaBHOi BNaau. 3 ornaay Ha
Lue aZlekBaTHOW peakuield Oyab-9KOro opraHy [Aep>KaBHOI Bnaau, akTu SKOro €
06’EKTOM KOHCTUTYLLIMHOIO KOHTPOJIO, Ha PiLLEHHS OpraHy KOHCTUTYLMHOT IOpUCOVK-
Lii NPO BM3HAHHS BiAMOBIAHOO akTa HEKOHCTUTYLLIMHUM Ma€e 6yTy NPUBEAEHHS LIbOrO
aKkTa (B LiJIOMY 41 MOro OKPEMUX MONOXEHb) Y BiAMOBIAHICTb i3 KOHCTUTYLEO.

Monepepxaym MOXANBICTb CKACyBaHHS PillE€Hb OpraHy KOHCTUTYLLMHOI topuc-
ONKUiT IHWMY BULLMMW OpraHamMm Oep>XaBHOI BNagu, OCHOBHI 3aKOHM BKa3yloTb Ha
OCTaTOYHUI (TaKun, WO HE MiONArae OCKApXEHHIO Ta Nepernsaay) xapakrep akTiB
OpraHy KOHCTUTYLLIMHOIO KOHTponto. Tak, Hanpuknaa, KoHctutyuia Itanii 1947 poky
Bkasye: «XKoaHi ckapru Ha pieHHsa KoHcTuTyuiiHoro Cydy He [O0mnyckailoTbes»'.
KoHcTtuTyuis Pecny6nikn Mongosa 1994 poky nporonowye: «PiwweHHs KoHCTuTyuin-
Horo Cyay € OCTaTOYHi 1 OCKAPXEHHIO HE NiANAralTb»2. Bnnabke 3a 3By4aHHAM MOJO-
XEHHS MicTUTb | KoHcTuTyLia Yabekuctany 1992 pokys. «BucHOBKM KOHCTUTYLIMHOIO
Cyny € 0CTaTOYHNMM, OCKAPKEHHIO Ta ONPOTECTYBAHHIO HE MigNAraloTb» — BCTAHOB-
nmoe KoHctutyuia Pecny6iniku Binopyck 1994 poky*. Mopag, i3 uvMmM HaBeaeHi Ta noaioHi
3a 3MICTOM TUMOBI 09 OCHOBHMX 3aKOHIB MOJIOXEHHA MPO OCTATOYHUN XapaKTep
pilleHb OpraHy KOHCTUTYLIMHOI IOPUCAVKL|i BCE-Takn He 3acCBia4ylOTb iX aBCOMOTHOI
OCTaTOYHOCTI.

AKTW KOHCTUTYLIMHMX CyAiB Ta iM NoAibHMX OpraHiB, Aki y cnewjianbHin nitepatypi
3a3BMYal BiQHOCATb A0 iHTEpnpeTauinHMX akTiB, YTBOPIOIOTbL NpaBoBuM HGEHOMEH
0COONMBOro NOPSAKY, KU 3a CBOIMU IOPUANYHUMUN XapakTepUcTUKamMn He crisna-
[a€ Hi 3 HOPMATMBHUMM aKkTaMu 3arasbHOrro Y1 iHOMBIAYyabHOrO 3HA4YEHHS, Hi 3 npe-
LefeHTHUMN pilleHHamMK. Mopsag i3 umM BBaXAETbCH, WO OCKiNIbKU iHTepnpeTauinHi
aKTW OpPraHiB KOHCTUTYLLINHOIO KOHTPOJIIO HE MOXYTb MIAMIHATM HOPMaATMBHO-Npa-
BOBi @KTW, BOHM HE BOJIOAIOTb BNACHOIO NPAKTUYHOIO 3HAYMMICTIO | CTBOPIOKOTb npa-
BOBI HaCNioku TiNbkM y 3B’A3KY 3 peasisalield NpaBOBMX HOPM, TIYMaYeHHS SAKUX
CMAPUYNHSE NOSBY BiAMNOBIAHOMO iHTEpNpeTauinHoro akta. KoxeH iHTepnpeTauiiHuin
aKT, TakKMM YMHOM, Ma€E OOMNOMiXHE 3Ha4eHHsI CTOCOBHO akTa — 00’ekTa odiLiiHoro
TNYMAYEHHS, WO 3HaX04MTb BUSIB NPU 3aCTOCYBAHHI iHTEPNPETOBaHMX HOPM Npasa.
3a Takoro nigxoay iHTepnpeTauiinHniA akT He Po3rnaaaeTbes sk 3acid 6eanocepen-
HbOIo NMpPaBOBOro peryJjioBaHHA, OCKiNIbKM BiH BUKOHYE LWOO0 TAKOro peryjitoBaHHA
ornocepenkoBaHy poJsib. Byaoyum «TiHHIO» HOPM, AKi BiH TIyMayinTb, akT OpraHy KOH-
CTUTYLINHOI IopuUCaVKLUii Noainsie ix «iopuanyHy oonio» i 36epirae YMHHICTb O0TH,
[OKW iCHye 00’eKT horo TnymaydeHHsa. Tomy, Hanpuknag, napiamMeHT, 3MiH04Yn
3aKOH ab0 KOHCTUTYLIIO Y1 Yy BiAMOBIOHMI CMOCIO cripusitouu ix 3MiHi (Hanpuknag,

1 A63au Tpetuin ctatbn 37 KoHcTUTyummn MtanbaHckoin Pecnybnvku // KOHCTUTYUMM CTpaH
Esponelickoro Coto3a / nog peg,. J1. A. OkyHbkoBa. — M. : HOPMA-UH®PA, 1997. — C. 447.

2 YactuHa gpyra ctatTi 140 KoHctutyuii Pecny6nikun Mongosa // KOHCTUTYL|T HOBUX AepxaB
€sponu Ta Asii. — K. : Mpaso, 1996. — C. 229.

8 YactuHa yetsepta ctarTi 109 KoHctuTyuii Pecny6nikn YsbekuctaH // KOHCTUTYLIT HOBUX
kpaiH €sponu Ta Asii. — K. : MpaBo, 1996. — C. 365.

4 Cratra 129 KoHctuTyuii Pecny6nikvu Binopycb // KOHCTUTYLIT HOBMX Oepxas €Bponu Ta
Asii. — K. : MNpaBo, 1996. — C. 114.

5 Ulanosan B. Cy4acHWin KOHCTUTYLiOHaNiam : MoHorp. — K. : Cankom ; lOpiHkom IHTep,
2005. — C. 100.
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LIASXOM BUHECEHHS Ha pedepeHayM), MOXEe «HenTpanisyBatu» iHTepnpeTauiHni
aKT KOHCTUTYLIMHOrO cyay.

Monpu BU3HaHHS 3a akTamMu OPraHiB KOHCTUTYLLIMHOIO KOHTPOJIKO XapakTepy iHTep-
npeTauiiHnx akTiB BOAYAETbCH, WO 3rajaHa MOX/MBICTb MiAKOHTPOJSIbHUX OpraHy
KOHCTUTYLLINHOI lopucauKLii cy®’ekTiB «<HenTpanidyBaTu» MOro akT MoXe 3MjlicHioBa-
TUCS i3 CYTTEBUM 3acTepPEeXeHHAM. «[1oniTu4Hi» opraHn Bnagu, 4ymi aktm € 06’ eKTOM
KOHCTUTYLINHOIO KOHTPOJIO, HE MOXYTb LLJIAXOM HOPMOTBOPEHHS 3anepedvyBaTtu npa-
BOBI MO3uLii KOHCTUTYLiINHOrO cyay. MpuHUMN BEPXOBEHCTBA MNpaBa BuMMarae, Lob
BULLi OpraHuy OepxaBun 34iNCHIOBaIM CBOIO HOPMOTBOPYY AifSIbHICTb Y MeXax npaBo-
BWX MNO3ULLi OpraHy KOHCTUTYLINHOI opUCOMKLi, BAPAXXEHWNX Y AOr0 akTax, Lo 6e3no-
cepenHbo CTOCYITbCS npegmMeTa HOPMOTBOPYOI AiANbHOCTI BiANOBIAHUX OpPraHiB
Bnagu. Lle, 3okpema, nepenbadyae, L0 NpaBoBa MNO3uLiss OpraHy KOHCTUTYLAHOI
IOPUCOVKLIT HE MOXe BTPaTUTU IOPUOMNYHY 3HAYMMICTb BHACHILOK NOBTOPHOIO Mpw-
MHATTA TOro CamMoro 4m HaBiTb NOAIOHOro 3a 3MiCTOM akTa. Bu3HaTtu 3a Oyab-akmm
OpraHoM Aep>XaBHOI Bnaau, akTu 9Koro € 06’ekKTOM KOHCTUTYLIAHOIO HOPMOKOHTPO-
M0, NPaBO NPOAOBXYBATU Lil0 HEKOHCTUTYLINHUX HOPM LUASXOM BUAAHHS HOBUX 3a
dopmMoto, ane cTapux 3a 3MiCTOM MPaBOBUX akTiB 3aMiCTb TUX, YMSI YMHHICTb Byna
MPUNMHEHA OPraHOM KOHCTUTYLIMHOI IOPMCONKLIT, O03HAYaTUME HE WO iHLWeE, 9K MOX-
JINBICTb BIOMOBIOHMX Bladaplooymx cyb’eKTiB y Takmin Crnocié BUBOAUTY BUOAHI HUMMW
aKTV 3a MeXi KOHCTUTYLLINHOrO KOHTPOJIO.

loes Npo HeNPUMNYCTUMICTb MOLONIAHHS MPAaBOBOI NO3ULLT OpraHy KOHCTUTYLLIMHOT
IOPUCOVKLIT LLUASIXOM MPUAHATTS HOPMATUBHO-NPABOBOr0 akTa, 3MiCTOBHO iAIEHTUYHO-
ro akTy, 9kuii 6yB BU3HAHWI HEKOHCTUTYLHMM, YaCTKOBO BifoOpaxeHa y Bionosia-
HoMy nonoxeHHi PepepansHoro 3akoHy Pocicekoi epepalii «MNpo KoHcTuTyuiiHmin
Cyn, Pocilicekoi depepadii», wo 3akpinnoe: «lOpunanyHa cmna noctaHosu KoHCTuM-
TyuiiHoro Cyay Pociicbkoi ®@epepadii Npo BM3HAHHS akTa HEeKOHCTUTYLIMHUM He
MOXxe 6yTV NofonaHa MOBTOPHUM NMPURHATTAM LbOro X akTa»'. Binbl Boan“m Hopma-
TYBHUM BUPaXEHHSAM Liei inei MoxHa BBaxatu dopmyny 3 OpraHiyHOro 3akoHy
Pecny6nikun py3isa npo cTatyc opraHy KOHCTUTYLLINHOT IOPUCAUKL, ika BCTAHOBJIIIOE:
«[icna Toro, gk KoHcTuTyuinHuin Cyn, BU3HAE HOPMATUBHUIA akT 4M MOro YacTUHY
HEKOHCTUTYUIHMMK, Byae HeaomnyCTUMO MPUAHATU TakuUA NPaBOBUIA aKT, KU 6um
MICTUB HOPMU, aHANOTiYHI HEKOHCTUTYLLIMHUM»Z,

Ponb npaBoBMXx No3uuir opraHy KOHCTUTYLIMHOI IOPUCOMKLiT Y HOPMOTBOPYIN Ta
NpaBo3aCTOCOBHI AisNbHOCTI OpraHiB AepXaBHoi Bnaan 6e3nocepenHbo BU3HAYa-
€TbCS NPaBOBOIO MPUPOAOIO LMX No3umuin. ChopmMynboBaHi OpraHoM KOHCTUTYLIMHOIO
KOHTPOJIIO MPaBOoBi Mo3uLii BigobpaxaloTb (NpUHaMHI MaloTb BigobpaxaTtun) napa-
OMFMY MPaBOBOr0 MUCIIEHHS IOPUAMYHOI eniTh KpaiHu. BoHu nuwe ¢popmanisyioTb
HeodIUirHI, ane HasaBHI peanbHi OOKTPUHabHI NiAXoAu 00 HaMBaXMBILLMX MUTaHb
[ep>XXaBHO-MPaBOBOr0 XUTTH CYCMiSIbCTBA, BCTAHOBJIEHI Y (paxoBOMY CepenoBuLLis, i

' Cratbsl 79 denepanbHOro KOHCTUTYLIMOHHOMO 3akoHa Poccuinckoin Penepaumm ot 21 nions
1994 ropa «O KoHctutyumoHHom Cyae Poccuiickon @epepaumn» [EnektpoHHuin pecypc] //
Pexwum pgoctyny : http://www.ksrf.ru

2 Article 25 of the Organic Law of Georgia on the Constitutional Court of Georgia. — P. 4
[EnekTpoHHMIA pecypc]. — Pexum goctyny : http://www.constcourt.ge

8 BurywkuH B. Onpegenenus KonctutyumorHoro Cyaoa Poccuiickoin depepaumm : 0coGeH-
HOCTU topuanyeckon npmpoapl. — M. : HOPMA, 2005. — C. 115.
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TMUM CaMUM YTBOPIOOTb OCOOGMMBE HOPMATUMBHO-AOKTPUHANbHE OXEPEeno npasa.
OcCKinbky aKkTU OpraHiB KOHCTUTYLLIMHONO KOHTPO/IIO 6e3nocepenHbo CTOCYThCS
IOPMANYHOT A0rMIN, BOHW MalOTb BUABNATM BULLMIM PIBEHb IOPUANYHOT KOMMNETEHTHOCTI.
Came ToMy BiAMNOBiAHI akTW € OCTATOYHUMM | He MianaraiTb ockap)keHHo. CTBOpeHe
CYKYMHICTIO MPaBOBUX NO3ULIA OPraHy KOHCTUTYLIMHOI IOPUCOMKLUIT «MpaBo MPUHLUM-
nis» Gopmye, no cyTi, oPiLiiHy AepPXaBHO-NPaBOBY AOKTPUHY | TOMY NOBUHHE YTBO-
ploBaTV Pa3oM 3 KOHCTUTYLIEIO Aep>XXaBy HOPMATUBHY OCHOBY HaLiOHaNbHOI CUCTEMU
npasa’.

Bepyuu 0o yBaru ckasaHe, Cnig BU3HaTU, LLO IOPUANYHA 3HAYMMICTb | cruna npaso-
BNX MO3WULLi I OpraHiB KOHCTUTYLLIMHOIO KOHTPOJIIO HE MOXYTb 3anexaTu Big, popmarnb-
HOi MiacTaBW X BUHUKHEHHS, TOOTO YMHHOCTI NPaBOBUX HOPM, WO Oynn 06’eKkToM
TAYMAYEHHS, a TaKOX YNHHOCTI CaMOro iHTEPNPETaLUIMHOro akTa, y sKoOMy BigrnoBigHi
npaBoBi No3uLii 6ynm chopMyboBaHi. Y LIbOMY BUSBNAIOTLCA €1eMeHTU NOoAiOHOCTI
MPaBOBUX MO3ULLIA OpraHy KOHCTUTYLINHOI lopucamkuii o NpeugaeHTHUX pilleHb
CyAiB 3arasjbHOi lopucamkuii Ta 3akoHIB napnamMmeHTy. Bci 3ragaHi npaBoBi ¢popmu
MOXYTb CaHKL{OHYBaTW yCTaneHy NpakTUKy CYCMifibHUX MpaBOBiAHOCKMH abo HasiBHY
HeoiIlilriHy nNpaBoBy AOKTPUHY. OcTaHHS, He Byay4m OaXepenom npasa, 00YMOBIIOE
3MICT TOro oxepena npasa, ke ii HopmaTueHo dpopmanisye. Mopsag i3 UM goKTprHa
(NpaBoBi igei, NpuUHUMNK), 3akpinieHa y No3MTMBHOMY Mpaei, HabyBae 3arajbHO-
060B’A3KOBOr0, HOPMATUBHOIO XapakTepy?. B6a4aeTbecs, O caMe Le i Mae Micue y
NPOLECI MPUAHATTA OpraHamMm KOHCTUTYLINHOI IOPUCAMKLiT BiANOBIAHNX aKTIB.

O6O0B’A3KOBICTb NPABOBKX MO3ULiA OPraHiB KOHCTUTYLIAHOT OpPUCOVKLT AN1s opra-
HiB Aep>KaBHOI BNagu, Yns NpaBoTBOpYA i NPaBO3aCTOCOBHA AisNIbHICTL 6e3nocepen-
HbO BM3HAYAETLCHA 3MICTOM LMX MNO3ULiA, HE MOXe OyTu abConMTHOW A9 camMux
OpraHiB KOHCTUTYLIMHOrO KOHTPOJIO. BigHOCHA HE3MIHIOBAHICTb MPaBOBUX MO3WULILN
OpraHiB KOHCTUTYLMHOI topuUcaMKLii BinoOpaxeHa, 30Kpema, Yy 3arajibHOMPUNHATIN
npakTuyi nepernaay BianoBiAHMMKM OpraHamMm BAaCHUX akTiB Yy 3B'S13KY 3 BUSBJIEHHAM
HOBMX 0OCTaBMH Yy crpa.i, AKLWO Taki 06CTaBMHN CYTTEBO BMMBAKOTb HA 3MICT Mpu-
MHATUX HAMU aKTIB.

Tesa npo BiAHOCHY HE3MIHIOBAHICTb MPaBOBMX MNO3ULA OPraHiB KOHCTUTYLIIMHOIO
KOHTPOJIIO 181 CaMUX LMX OPraHiB, KpiM HaBeAeHOi NiACTaBu, 3HAXO0OUTb OOrpyHTY-
BaHHS MPUHANMHI Yy Takmx aprymeHTtax. [o-neplie, KOHCTUTYLiAHI CyamM Ta NOAiOHi
opraHm cneuianisoBaHOro KOHCTUTYLLINHOMO KOHTPOJIKO He 3aCTPax0oBaHi Big, MPUNHAT-
TS XMOHUX pieHb. [o-gpyre, KOHCTUTYLINHI Cyan 3MyLLEHi BAAaBaTUCS A0 MPUHLMNY
€BOJIIOLIMHOIO TAYMa4yeHHS KOHCTUTYLIMHUX HOPM, a4anTyro4m BNacHi NpaBoBi No3uLji
[0 3MICTy NpaBOBOi AOKTPUHMU, O PO3BMBAETLCS. [10-TPETE, MPaBOBI MO3ULji OpraHiB
KOHCTUTYLIMHOI lopucankLjii MaloTb FPYHTYBATUCH HA KOHCTUTYLLIMHUX MOJNIOXKEHHSIX,
AKi cami 36epiraloTb BigHOCHY HE3MiHIOBaHICTb. TOMY 3MiHA KOHCTUTYLLIAHUX HOPM, LLIO
Oynn 06’€EKTOM TIyMa4Ye€HHSI OpraHy KOHCTUTYLLIMHOIO KOHTPOJIO 1 0OYMOBUAN 3MICT
Moro BiAMNOBIAHUX MPABOBUX MO3WLLIK, BUKIMKAE HEOOXiOHICTb 3MIHUTU OCTaHHi. Lig
obcTaBMHa HYacTKOBO BpaxoBaHa, Harnpuknag, y 3akoHi AsepbanigxkaHcbkoi Pecnyo-
nikn «Mpo KoHctuTtyuiiimin Cya». Xova KoHcTutyuinHnin Cyn A3epbainoykaHy He Hafi-

' Bepxesnb XK.-J1. O6wasn Teopus npasa. — M. : NOTA BENE, 2000. — C. 166, 170.

2 Toguka FO. KoHcTuTyuis i npaBoBa gokTtpuHa // Mpasosa gepxasa. — 2001. — Bun. 12. —
C. 160.
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JIEHMIN NpaBOM Nepernsany BnacHuUx npaBoBUX No3uLin, 3akoH nepeanbdayvae, Lo «npu
3MiHi HopMn KoHcTuTtyuii AsepbairiayxaHcbkoi Pecnybnikn, sika ctana nigctaBoo ans
npUrRHATTA piweHHsa KoHcTutyuiHoro Cyay, ...AaHe pilleHHs BU3HAeTbca KOHCTU-
Tyuiiium Cyaom TakuM, Lo 4acTKOBO abo MOBHICTIO BTPATWUIO cuiy»'. BinbLu WNPOKI
MoxnmeocTi mae KoHctutyuiHmin Cyn, Pecnybnikn Binopych, HagineHuin npaBoMm
nepernsgy BAacHMX pilleHb, 30kpema, y BUnagky, skwo «3MiHWUIACS KOHCTUTYLiNHA
HOpPMa, Ha OCHOBI SIKOI MPUIHATE PilleHHS»2. Y NOCTPaAsHCbKOMY MPOCTOPI Ha Ll
camii nigctasi MOXYTb NeEpernagaTy BAACHI PilLLEHHS OpraHn KOHCTUTYLIMHOI opuc-
OuKLii TakoxX y Bipmenii®, Kaszaxctani, Kupruscrani®, Jutei®, Mongosi’, YabekucraHis.
MpumiTHO, wo B KazaxcTtaHi KoHCcTUTyuinHa Paga moxe nepernsgaTt BNacHi pilleHHS
i 3a iHiuiaTMBolO MNpe3unaeHTa «B iHTEpecax 3axncTy Npae i cBOOOA, NIOANHN | rpoMaas-
HVHa, 3a0e3neYeHHs HauioHanbHOi 6e3neKkun, CyBepeHITeTy i LiliCHOCTI Aepxxasu»2.

daKTUYHO KOHCTUTYLLiIHI MOJIOXEHHS MPO OCTAaTOYHMIA XapakTep akTiB OpraHiB KOH-
CTUTYLNHOI tOpPUCOMKLIT, HE OOMEXEHi MpaBOM LMX OPraHiB nepernsgatyv BrACHI
PiLLEHHS, NPe3toMyoTb aDCONOTHY iICTUHHICTb 3AiNCHIOBAHOIO HUMMW T/TyMaYeHHs npa-
BOBMX HOPM | HECMPOMOXHICTb OpPraHiB KOHCTUTYLIMHOIO KOHTPOJIO MPUNyCTUTUCSH
MOMWJIKN Y NPUMHATTI BiANOBIOHWX akTiB. Taka NPeTeH3ia NpaBoOBUX NO3MLIA OpraHis
KOHCTUTYLINHOI topucamKLii Ha afeKBaTHICTb | 6@3NOMUIKOBICTb pa3sioye KOHTpacTye
3 HasIBHUM A0CBIAOM KOHCTUTYLIMHOIO npasocynad. Lle nocsig 3acsigyye, Lo npuH-
LM 3B’A3aHOCTI OPraHiB KOHCTUTYLINHOIMO KOHTPOJIKO BAACHUMMW MPaBOBMMW NO3ULS-
MU, KU HEe OOMNyCcKae BUKIOYEHb, MOPOMXKYE OOHI 3 HAMCYTTEBILLUMX NPOONEM vy ix
OiNbHOCTI.

' Crartba 66.5 3akoHa AsepbaigxaHckoin Pecny6nunkn «O KoHcTtuTyumoHHom Cyge» oT

23 pekabps 2003 ropa [EnekTpoHHui pecypc]l. — Pexum poctyny : http://www.elibrary.
humanrightshouse.org

2 CraTbs 42 3akoHa PecnyGnuku Benapycb «O KoHcTutyumoHHoMm Cyne Pecny6nviku
Benapycb» ot 30 mapta 1994 ropa [EnekTpoHHMIA pecypc]. — Pexum goctyny : http://www.
kc.gov.by

3 YacTb yeTbipHaguartas ctatbm 68 3akoHa Pecnybnunku Apmenus «O KoHctutyumoHHom Cyae»
oT 14 nioHst 2006 ropa [EnekTpoHHUIA pecypc]. — Pexum goctyny : http://base.spinform.ru

4 Yactb 4eteeprtaa ctartby 36 KOHCTUTYLMOHHOrO 3akoHa «O KoHcTuTyumoHHoMm Cosete

Pecnybnukn KaszaxctaH» oT 29 pekabpss 1995 ropma // BemomocTtn BepxoBHoro CoeeTa
Pecnybnukn KasaxctaH. — 1995. — Ne 24, — Ct. 173.

5 BakoH Kbiprbiackor PecnyGnmkn «O KOHCTUTYLIMOHHOM Cya0Mnpov3BoacTse Kbiprbi3ckon
Pecnybnukun» // BeaomocTtun XXoropky KeHewa Kbiprbidckoin Pecnyonukmn. — 1994, — Ne 2. —
Cr. 48.

6 Article 62 of the Law on the Constitutional Court of the Republic of Lithuania. — P. 2
[EnekTpoHHuiA pecypc]. — Pexxum goctyny : http://www.Irkt. It
7 KoAekc KOHCTUTYLIMOHHOM ocTuummn PecnyGnvkn Mongosa ot 16 uionsa 1995 roga ¢ nsme-

HeHusiMu oT 11 niona 1996 ropa // OduumansHeiin MoHuTop Pecnybnukn Monposa. — 1995. —
Ne 53-54. — Ct. 597; 1996. — Ne 54-55. — Ct. 513.

8  AGsau Tpetuii cTaTbn 28 3akoHa PecnyGnuku Y3bekuctan «O KoHcTuTyumoHHoM Cyae
Pecnybnukn Y3beknctaH» // Begomoctn Onnin Maxnuca Pecnybnukn Y36ekmctaH. — 1995. —
Ne 9. — Ct. 178; 2003 — Ne 1. — CT. 8; Ne 9-10. — Ct. 149.

9 YacTtb BTOpas ctatbl 36 KOHCTUTYUMOHHOro 3akoHa «O KoHCcTUTyumoHHOM CoseTte

Pecnybnukn KasaxctaHn» oT 29 pekabps 1995 ropma // Bepomoctu BepxosHoro Coeeta
Pecnybnukn KazaxctaH. — 1995. — Ne 24, — Ct. 1783.
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Y KOHTEKCTi HaBeEeHOro BULLE € O4EBUOHUM, O NPOOIEMN OCTATOYHOCTI akTiB
KoHcTtuTyuinHoro Cyay YkpaiHvm MaloTb HE NuLle TEOPETUYHE, a I NPaKTUYHE 3HAYEH-
HS1, OCKIiNbKK 6e3nocepeHbo CTOCYIOTbCS TUTYbHOT PYHKLIT OpraHy KOHCTUTYLIAHOI
topucauKLuji — 3abe3neyyBaT BEPXOBEHCTBO KOHCTUTYLi YkpaiHn B cCUCTEMI Hauio-
HaNbHMX NPaBOBUX aKTIB.

3akoH Ykpainu «[Mpo KoHcTuTyuinHmin Cyn, YkpaiHu» BKa3ye, Lo PilleHHS | BACHOB-
kn KoHcTtuTyuirntHoro Cyay YkpaiHu «€ OCTaTOYHMMMU | HE MNIANAraloTb OCKAPXEHHIO»,
«PiBHOIO MipOIO € 060B’A3KOBUMW 00 BUKOHAHHSI»; HEBUKOHAHHS PilLleHb Ta Heaoaep-
XaHHs BUCHOBKIB KoHcTUTyLjiiHOro Cyay YkpaiHu TarHyTh 3a co6010 BiANoBiaanbHICTb
3rigHo i3 3akoHoM'. Hi KoHcTutyuis Ykpainu, Hi 3akoH Ykpainu «Mpo KOHCTUTYLiRHMIA
Cyn YKpaiHu» He MICTATb XXOAHNX 3acTepeeHb CTOCOBHO 0O0OB’A3KOBOCTI akTiB opra-
HY KOHCTUTYLIAHOI topmncaukuii. Tum cammm KoHcTuTtyuinHuin Cya, YkpaiHu, no cyTi,
3B’aA3ye cebe BNacHUMU NPaABOBMMU NO3ULLIAMU, SKi BU3HAYAIOTLCS 32 3MICTOM Mpu-
NHATUX HUM aKkTiB?. B6ayaeTbCa, WO Le € CEPNO3HOI0 BAA0I0 IHCTUTYTY KOHCTUTYLLIN-
HOrO KOHTPOJIIO Y HaLLi AepXaBi.

Mepernapn piweHb KoHcTuTyuinHoro Cyay YkpaiHu 3a iHiuiaTMBOIO caMoro opraHy
KOHCTUTYLiNHOI topucaukuii nepenbadenHuinn ctatteto 68 3akoHy YkpaiHu «[1po
KoHcTtuTyuinHuia Cyn, YkpaiHm», sika Bkasye, wo Cyna, «BiAKpPUBaE HOBE NMPOBAIKEHHS Y
cnpasi Npu BUSIBJIEHHI HOBMX OOCTaBMH y cnpasi, ki He By NpeaMeToM Moro pos-
rnsay, ane sKki icHyBann Ha Yac po3rnsay i NPUAHATTS pilleHHs abo Aadvi BUCHOBKY Y
cnpas.i»®. OgHaK LLiIKOM MOXJIMBA CUTYaLLiF, 3a 9KOi BCi 06CTaBUHW CripaBu Bynu Bigo-
Mi, ane pieHHs 0yno NPUAHATO NMOMUIIKOBE.

MPUYMHU NPURHATTS XMOHKX PillEeHb OpraHamu, ski 34iINCHIOKTL CreLjianisoBaHnn
KOHCTUTYLIMHNIA KOHTPOb, MOXYTb OyT pisHUMK. OKpiM BMMBY Ha LiSIbHICTb LMX
OpraHis Bnagapoymx noNiTUY4HNX CUA, IHWNMN HANTUMNOBILLMMW NPUYNHAMM HEKOH-
CTUTYLIMHOCTI MPUNHATUX OpraHaMmu KOHCTUTYLLIMHOI IOPUCANKLIT aKTiB € BMXia 32 MeXi
TNyMauyeHHs i cnpoba BAaTUCS 40 3aroBHEHHS NporafvH y 3akoHoaaecTei*. KoHcTu-
TYUiiHI cyanM Ta NOAibHI opraHu, Monpu iX BUKIIOYHE MPABO BUHOCUTU OCTATOYHI
PiLLIEHHS Y MeXax BMPILLEHHSI NUTaHb, WO CK1aaaloTh iX KOMMAETEHLI0, AK i Oyab-sKi
iHLWI opraHn aep>xaBHOi BNagm MOXYTb NPUAMATK akKTh, KOHCTUTYLLINHICTb AKUX BUKIIN -
kaTume cyMHiB. O6’EKTMBHO 3 OrNsay Ha piBeHb paxoBOi KOMMETEHL,i YNeHiB BiAno-
BiHMX OpraHiB Taki akTu OyOyTb HEYacTUMW BUHSATKaMK 3 npaswuna. Mopsg i3 umm
cama rinoTeTuyHa MOXJIMBICTb MOMUIIKOBUX PillieHb Y AiSAbHOCTI OpraHiB KOHCTUTY-
LIMHOIrO KOHTPOJIIO BKA3YE, LLO KOHCTUTYLLMHI NOJIOXKEHHSA MPO OCTAaTOYHUIN XapakTep
iXHiX aKkTiB nNoTpebyloTb 3acTepexeHHs. be3sanepeyHnii dakT iCHyBaHHSA PU3UKY
NOMWIIKN Y AiSINIbHOCTI OPraHiB KOHCTUTYLINHOI IOPUCOVKLT, IMOBIPHICTb KOi MOBHICTIO
BUKJIOYNTU HEMOXJIMBO, € CYTTEBMM apryMeHTOM Mpasa LUuxX OpraHis nepernagatuv
BiaCHI NpaBOBi NO3uLLi.

' Crarti 63, 69, 70 3akoHy YkpaiHu «[po KoHcTuTyuiiinin Cyn, Ykpainu» // BigomocTi
BepxoBHoi Paan YkpaiHn. — 1996. — Ne 49. — C. 272.

2 lWanosan B. OdiljiiHe TnyMadeHHs aK GyHkuia KoHcTuTyuiiHoro Cyay Ykpaiim (npoGnemm
Teopii) // BicHuk KoHcTuTyuiHoro Cyay Ykpainu. — 1999. — Ne 3. — C. 54.

8 3akoH YkpaiHu «Mpo KoHctutyuiHnii Cya Ykpainu» // BigomocTti BepxosHoi Paau
Ykpainn. — 1996. — Ne 49. — C. 272.

4 TIpock J1. AkTbl KoHcTUTYumoHHoro Cyaa P® 1 npaBo Ha cyae6Hyto 3awmTy // Poccuiickas
toctruma. — 1998. — Ne 12. — C. 10.
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OnocepenkoBaHUM A0Ka30M MOXIMBOI XMOHOCTI (MOBHOI 4M 4acTKOBOi) akTiB
OopraHiB KOHCTUTYLLINHOI lopUCOVIKL|i € CNOCIO iX yXBaneHHs: BiAnoBiaHi pilleHHs Npuii-
MatloTbCsl MPOCTOl0, iHOAI KBanidikoBaHOW, OiNbLUICTIO FOSIOCIB Bif, BCTAHOBJIEHOIO
KBOPYMY. MpUIAHATTA piLleHHS MOXe 34iNCHIOBATUCA 3 NepeBarolo B 0AMH-ABa rosiocu
i CynpoBOAXKYBATMCS JOMYYEHHAM A0 BiANOBIAHOrO akTa 0COOIMBOI (OKPEMOT) AyMKM
cynni KOHCTUTYLIMHOro cyay, sika Bigobpaxkae iHwy npaBoBYy Mo3uLilo. HasBHICTb
0COo06MMBUX (OKPEMMX) AYMOK YEHIB OpraHy KOHCTUTYLMHOI lopucaukLii 3 npusony
MPUMHATOrO HUM akTa, AKi MPOMOHYIOTb afIbTEPHATUBHUN NOMSAA HA HANEXHUM 3MICT
LbOro akTa, 3 YCi€lo O4EeBUAHICTIO 3acBiAYyE BiAHOCHY ICTUHHICTb MPaBOBOi NO3ULLi
OpraHy KOHCTUTYLIIMHOrO KOHTPOJIO, BiA0OpPaXeHoi y MOro BiAnNoBiAHOMY aKTi.

Y BUNagKy NpURHATTA XMOHMX PillleHb BUHMKAE NapagokcanbHa cuTyauis. OpraH
KOHCTUTYLIMHOI IopnCcanKLii BUABNAETLCA 3MYLUEHUM LOTPUMYBATUCHA CBOIX Bac-
HUX NOMWIKOBMX MPaBOBUX MO3ULiN, i BOAHOYAC BiH MOBMHEH CTOSATU Ha CTOPOXI
NPUHLXMNY BEPXOBEHCTBA OCHOBHOMO 3aKOHY aepxasun. OTxe, OpraHn KOHCTUTYLLIN-
HOrO KOHTPOJIIO HEOAMIHHO MOBUHHI MaTK NPAaBO NepernagaT CBOi BNacHi XmbHi, a
BiATaKk HEKOHCTUTYLiNHI akTn. [10306aBUTN OpraHn KOHCTUTYLLIMHOT OPUCOVKLLT LIbOrO
npasa o3Havyae no30aBUTU iX MOXIIMBOCTI HANIEXXHUM YMHOM 3abe3nevyBaTii BEpXO-
BEHCTBO KOHCTUTYLii Y HaLLiOHaNbHil cucTemi npaea: XMOHO, oaHak odiLLiliHO iHTep-
NpPeToBaHi KOHCTUTYLIHI NOSIOXEHHS CMIPUYNHSAIOTb HEKOHCTUTYLIMHY NPaBOTBOPYY i
npaBO3aCTOCOBHY NPakTuKy. BiaTak BiACYTHICTb B OPraHy KOHCTUTYLLIAHOT OPUCANK-
Lii NnpaBa nepernsagaty BNacHi NOMUKOBI PilLEHHSA He TiNlbkM 3arpoXye Moro neri-
TUMHOCTI, a 1 NOpoaXye OinbLU ceprio3Hy npobnemy. Kepytounck XmbHO apryMmeHTo-
BaHVMW MPaBOBMMU MO3ULISIMU OpraHy KOHCTUTYUINHOT topucanKLUii, Bnagapooi
cy6’ekTU, YNOBHOBaXEHI Ha BiANOBIAHI GpOPMU HOPMOTBOPYOI Ta NPaBO3aCTOCOBHOI
OiSNbHOCTI, TUM CaMMM NOPYLLIYBATUMYTb HOPMU OCHOBHOIO 3aKOHY. Y Takuii cnocio
OpraH KOHCTUTYLINHOI IOPUCLANKLiT, AKNI NOBUHEH BUKOHYBATM POJIb HANBaXKJIMBILLO-
ro rapaHTa KOHCTUTYLINHOT 3aKOHHOCTI, BiAKpUBaTMME OBEPi OPUANYHO CaHKLIOHO-
BaHOMY NpaBOBOMY CBaBi/It0. binbLe Toro, BiACYTHICTb B OPraHy KOHCTUTYLLIMHOIO
KOHTPOJIO NpaBa nepernanaty BAacHi NpaBoBi NO3ULLT HEMUHYYE NOPOAXYE MPO-
©6nemMu NosSIBU He N1LLE 3MICTOBHO HEA0OCTATHBLO Y3roAXEHMX, a 1 B3AEMOBUKITIOYHUX,
OfHaK PiBHOIO MipOI0 «OCTATOYHMX» iHTepNpeTaLinHux akTiB. O6’eKTUBHO, LLLO HasAB-
HICTb anbTEPHATUBHUX NPABOBMX MO3ULIA OpraHy KOHCTUTYLLIMHOrO KOHTPOJIO MPOo-
BOKyBaTuUMe 6e3naj y npaBoTBOPYIN i NPaBO3aCTOCOBHIN cdepax Aep>KaBHO-BNaa-
HOI OigNbHOCTI.

OTxe, OCTATOYHICTb aKTiB OpPraHy KOHCTUTYLAHOI lopucaviKLii NoBUHHA 6yTn Oes-
3anepeyHolo s BCix cyb’eKTiB, YMi NpaBOBIAHOCUHM NignagatoTb nig chepy aii Bia-
MOBIAHWX aKkTiB, 0QHAaK HEe MOXe ByTy abCOMIOTHO A9 CaMOro opraHy KOHCTUTYLLIN-
HOr0O KOHTPOJIO. BiH NOBMHEH MaTu NPaBO BiAMOBUTUCS Bif, BNACHUX NPaBoOBUX NO3M-
Ui, COOPMYJIbOBAHNX Y NMPUNHATUX HUM akKTax, AKLWO BBaXaTnume, Lo Taki no3uuji €
NPUHARMHI YaCTKOBO XMOHUMUN, TOOTO HEKOHCTUTYLLIAHUMMN.

HeobxigHicTb nepernsay npaBoBMX MO3ULINA OpraHy KOHCTUTYLINHOI IOPUCANKLIT,
MOMpPY BUHATKOBUI XapaKkTep BiANOBIAHOI MPaKTUKU, OUKTYETbLCS, KPiM iHLLOro, NoTpe-
6ot0 3a6e3ne4nTn GyHKLioHaNbHY CTabiNbHICTb OCHOBHOIO 3akOHY. Taka aganTtauis
KOHCTUTYLIMHUX MOJIOXEHb OO0 CYCMiJIbHUX peaniin MOXe 3[LiNCHIOBATUCH LUSIAXOM
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NEPEOCMUCIIEHHS NEBHUX KOHCTUTYLLIMHUX MOJSIOXKEHb HABITb 32 YMOBU HE3MIHHOCTI iX
TekcTy'.

3rapaHuin nigxin, 3okpema, 4iTko BigodpaxeHuin y depepanbHomy 3akoHi Pociin-
cbkoi Pepepadji «Mpo KoHcTtutyuinHmin Cyn, Pociicbkoi denepadii». MporosoLyoyn
OCTaTOYHICTb aKkTa OpraHy KOHCTUTYLINHOT lopuncavKLii Ana BCiX iHWMX OpraHiB aep-
>XaBHOI BNaamn, 3akOH He 3B’3Ye BiaNoBigHOW BMMOro cam KoHcTutyuinHui Cya, —
OCTaHHI HaZineHni MpaBoM nepernany BiacHux piweHs?. Y MNocTtaHosi Big, 21 rpyaHs
2005 poky KoHcTtutyuinnHuii Cya Pocilicbkoi depepauii 3a3Haums: «Ockinbku nosno-
XeHHs KoHcTuTyuji Pociicbkoi @epepalii nposiBNSOTh CBili perynsaTMBHUN BIUIUB ...y
COLianbHO-ICTOPMHYHOMY KOHTEKCTI, LLLO PO3BMBAETLCS, NPaBOBi NO3ULLi, CHOPMYNbO-
BaHi KoHcTuTyuinHnm Cynom Pocilicbkoi Pepepadii y pesynbsrarti iHTepnpeTaii, Tiy-
MayeHHSs TUX YU iHLIKX NoNoXeHb KOHCTUTYLIT, ...MOXYTb yTO4YHIOBATUCH ab0 3MiHIOBa-
TNCA 3 TUM, WOO afekBaTHO BUSIBUTU CMUCHT TUX YM iHLLIUX KOHCTUTYLIMHUX HOPM, iX
OyKBY i OyX, 3 ypaxyBaHHAM KOHKPETHUX CoLjianbHO-NPaBOBUX YMOB iX peanisadii,
BKJIIOYAIOYM 3MiHM B CUCTEMI NPaBOBOro perytoBaHHa»S. BapTum yBarv € i Bianosia-
He nonoxeHHst 3akory «Mpo KoHcTuTyuinnHuia Cyn» Pecnybnikn BipmeHis, sike gonyc-
kae MoxnmicTb nepernagy KoHcTuTyuiiimm Cygom BRacHOro akta MiHiMym 4yepes
CiM poOKiB, €KLL0, 30KpemMa, «3’sCyBasioCs Take HOBE CNPUMAHATTA MNOJSIOXEHHS
KoHCTuTyLji, WO 3aCTOCOBYBAIOCS Y Ll CrpaBi, 3a HAABHOCTI IKOr0 CTOCOBHO O4HOI0
M TOro camMoro nNUTaHHs MoXxe OyTu NpunHATa iHwa noctaHoBa KOHCTUTYUIMHOMO
Cyay, i AKL10 Lie NUTaHHSA Ma€e NPUHLMNOBE KOHCTUTYLMHO-NPaBOBE 3HAYEHHSA»%,

CbOrofiHi HeabCconTHA OCTATOYHICTb MPAaBOBUX MO3ULLI BULLIMX CYA0BUX OpPraHiB
cTana xapakTepHUM eNeMeHTOM PO3BUTKY NpeLeaeHTHOro npasa y npoBigHMX Kpai-
HaX aHrMOCaKCOHCLKOro CBITY. MNPMHLMNA €BONIOLIMHOMO T/lyMayYeHHS NPaBOBUX HOPM €
MOMITHOIO PUCOIO AiNIbHOCTI TakMx Cyg0BUX opraHis, 9k BepxosHuii Cya CnonyyeHux
LWraTtie Amepukun, BepxosHunn Cya Alriii, €sponericbkuin Cya 3 npaB AlOOVHW.
EBontouiiHe TnyMayYeHHs1 KOHCTUTYLLIMHMX HOPM OCTaHHIM YacoM HabyBae XxapakTepy
CTIVMKOI TEHAEHUii TakoX Yy JAisnbHOCTI creuiani3oBaHMX OpraHiB KOHCTUTYLIMHOro
KOHTPOJIIO KpaiH pOMaHO-repMaHCcbKOoi MPaBOBOi CUCTEMU. 3rajaHa npakTmka 3aceig-
4yye, Lo NpaBoBa OOKTPMHA — PEHOMEH HE CTATUYHUM i ii PO3BUTOK HE MOBMHEH YHE-
MOXJTMBIIOBATUCS OpPMasibHO 3aKpPinieHUMM IPUANYHO XMOHUMW YU TakKUMK, LLO
BTpaTUINM CBOE 3HA4YEeHH4A, AOorMamMun.

' Pa6iHoBuy [1., loH4YapoB B. OxopoHa KoHcTuTyuii YkpaiHu 3acoGamu KOHCTUTYLLIAHOMO
cynoduHcTa // MNpaeo Ykpainm., — 2011. — Ne 6. — C. 110.

2 CraTba 73 denepalsibHOro KOHCTUTYLIMOHHOMO 3akoHa Poccuiickon depepaumm ot 21 nions
1994 ropa «O KoHcTtuTtyumoHHom Cyae Poccuiickon depepaunn» [ENeKTPoHHUIA pecypc]. —
Pexum pgoctyny : http://www.ksrf.ru

3 MocTtaHoBneHne KoHcTtutyumoHHoro Cypma Poccuiickoin ®Depepaunm ot 21 pekabps
2005 ropga Ne 13-I1 nmo peny O NpoBepke KOHCTUTYLMOHHOCTU OTAEJNIbHbIX MOJIOXEHUN
depepanbHoro 3akoHa «0O6 00LWMX NPUHUMNAX OpraHu3auun 3akoHoAATesNbHbIX (MpeacTa-
BUTEJIbHbIX) M UCMNOJSIHUTESNIbHBLIX OPraHOB rOCYAAapCTBEHHOM BflacTU CyObeKTOB POCCUINCKOW
depepaumm» B CBA3M C xanobamu psga rpaxnaH [EnektpoHHuii pecypc]. — Pexunm goctyny :
http://base.consultant.ru

4 YacTb YeTblpHaguaTas ctatby 68 3akoHa Pecnybnvku Apmenuns «O KoHcTutyumoHHom Cyae»
ot 14 nioHsa 2006 roga [EnekTpoHHmin pecypc]. — Pexum goctyny : http://base.spinform.ru
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Takvm YMHOM, 3MICT OOKTPUHU, AKOK KEPYETLCA OpPraH KOHCTUTYLIMHOIO KOHTPO-
M0, 06YMOBMIOETHCHA 00’ EKTUBHUMU NPOLIECaMU PO3BUTKY NpaBa i perynbOBaHNX HUM
CyCninbHMX BIAHOCKH. Mopag i3 umMm chopmyboBaHa NonepenHbO KOHCTUTYLINHUM
CyOOM npaBoBa MO3KLis MOXE BXE HE BignoBigatn cy4aCHMM yMOBaM MNpPaBOBOro
perynoBaHHs. BaxnnBo ycBigoMuT Ty 00CTaBMHY, LLIO aKTW OPraHiB KOHCTUTYLIAHOIO
KOHTPOJIIO YaCTO iHTEPMPETYOTb KOHCTUTYLINHI HOPMU, SKi «IPYHTYIOTBCS HA KOHLLEn-
LisiX, WO MaloTb PO3MUTI KOHTYPU Ta eBOOLiNHMIA 3MicT»!. OpraHu KOHCTUTYLNHOI
IOPUCOVKLIT Y TaKOMY BUMAAKY HE NOBUHHI MEPETBOPIOBATM BIACHI MPAaBOBi NO3ULLT Ha
«CBSILLEHHY OOrMYy», pa3 i Ha3aBXay cHOPMYSIbOBAHY i OXOPOHIOBAHY Bif, Oyab-sKOi
peBi3ii; BOHW NMOBUHHI MaTX NpaBo ii nepernsHyTh (ckopuryeatn). @opmynioydm CBOi
npaBoBi NO3uLji, OpraHM KOHCTUTYLIMHOI IOPUCANKLIT OTPUMYIOTb MOXJIMBICTb NOEL-
HaTW PI3HOMAHITHI HayKOBI NigXo4M 00 OCMMUCIIEHHS NPaBOBUX peanii, 3’ACOBYO4M
npu LbOMY CTiliKi M BUpPa3Hi 3aKOHOMIPHOCTI KOHCTUTYLNHO-MNPAaBOBOrO0 PO3BUTKY
CYCMiNIbHUX BiOHOCUH?, | TUM CaMnM HaZaTh iM MIOTPUMKY i 3aXUCT Ha AEPXaBHO-
MpPaBOBOMY PiBHi.

OTmxe, odiuinHe BM3HaHHA 3a nNpaBoBUMU no3uuigsMmu KoHctutyuinHoro Cyay
YKpaiHu xapakTepy oxepena npasa, i BOAHOYAC BU3HaHHA MOXJ/IMBOCTI ixX nepernsany
CaMMM OpPraHOM KOHCTUTYLLIMHOT topucankLii ctano 6 CyTTEBUM eNeMEHTOM PO3BUTKY
BITYM3HSHOI NPaBOBOi cUCTEMW. 3anepeyvyeHHs MOXJIMBOCTI nepernsay opraHoM KOH-
CTUTYLINHOIO KOHTPOJIKO BAACHUX NPaBOBUX MO3WULLNM, WO MalTb OPILINHUIA CTaTyC
oxeperna npaea, HeMUHYyYe NOPOXYE CEPNO3HY Hebe3neky 3podUTU AifANIbHICTb KOH-
CTUTYLNHOrO cyay «BXe He hOPMOI0 3aCTOCYBaHHS KOHCTUTYLI, a 6opoTbbolo 3a
3MICT MpaBa Tak, sk 0ro po3ymiloTe cyaai»°. 3BiAcK CTAe OYEBUOHUM, LLO MOXIII-
BiCTb 3anepeyvyeHHs npes3ymnuii iCTMHHOCTI BNacHOi NpaBoBOi NO3uLii Noknagae Ha
KoHcTtutyuinHuin Cypn, YkpaiHu A0CUTb CKNaaHe 3aBAAHHS LWOA0 NEPMAHEHTHOT OLLIHKM
BXE ICHYIOYMX NPaBOBMX MO3ULIM, IX CNiBBIAHECEHHS i3 CydaCHUM CTAaHOM PO3BUTKY
rMpaBoOBOi AOKTPUHW AEPXaBW, NPaBOBOi CUCTEMU KPaiHM TOLLO.

3miHa KoHcTtutyuinHnm Cynom YkpaiHm CBO€Ei NpaBoBOi NO3KLi HE MOBUHHA O3Ha-
yaTu BiAMIHY NonepeaHbO MPUNHATOrO PilleHHs. Take pileHHs 36epiratMmMe CBOIO
CUJly, Xo4a i He MoxXe BiNnblue po3rmaaaTucs K NpeueneHT Npy BUPILLIEHHI aHanoriy-
HUX NMUTaHb Yy MarOyTHBOMY.

MatepianisoBaHVM 3aKpinaeHHM BUKIaAeHNX HOBeN Morna 6 cTaty nosisa B po3-
oini Xl KoHcTtuTyuii YkpaiHn nonoxeHb Takoro 3micty: «lpasosi no3uvuii KOHCTUTY-
uinHoro Cyay YkpaiHu, BUpaXeHi B 10ro akTax, pa3om 3 KOHCTUTYLiEl0 YKpaiHu yTBO-
PIOIOTb HOPMATUBHY OCHOBY HaLiOHa/IbHOI CUCTEMW MNpaBa M BU3HAYaloTb OQiLiriHY
npaBoBY OOKTPUHY AepxaBun. BoHn € 6e3nocepenHbo Aito4Mm NpaBoM i 060B’A3KOBI
019 BCIX OpraHiB Bnaau Ta MiCLEeBOro camMoBpPsilyBaHHS, iX NOcCanoBuX i CNyxX00BKMX
oci6. Mpaeosi noauuji KoHctutyuinHoro Cyay YKpaiHM He MOXyTb CcynepednTu
KoHcTtuTtyuji Ykpainn. KoHcTuTtyuiriHuia Cyn, YkpaiHu Mae BUKIOYHE NPaBo nepernany

T Be#i C. MNPUHUMNM KOHCTUTYLIAHOI iHTepnpeTauii i camooOMEXEHHA KOHCTUTYLLINHOIO
cynni // BicHuk KoHcTtutyuiiHoro Cyay YkpaiHn., — 2002. — Ne 2. — C. 57.

2 ButywkuH B. Onpenenenuns KoHctutyumonHoro Cyaa Poccuitckont Penepaumm : 0co6eH-
HOCTU topuanyeckon npmpoapl. — M. : HOPMA, 2005. — C. 116.

3 CeniBaHoB A., CTpuxak A. NuTaHHA Teopii KOHCTUTYLINHOro nNpasocyaas B YkpaiHi : akTy-
aNbHi MUTAHHS Cy4aCHOro PO3BUTKY KOHCTUTYUiMHOro npasocypas. — K. : Jloroc, 2010. —
C. 107.
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BNIACHWX NMPaBOBUX NO3ULLIN Y 3B’A3KY 3i 3MIHOIO KOHCTUTYLLIMHMX HOPM Y/ PO3BUTKOM
NPaBOBOi AOKTPUHN, KO0 KepyeTbCs KoHcTuTyuirHmin Cya, YKpaiHn».

3akpinieHHs nofibHNX KOHCTUTYLIMHUX MOSIoXEeHb nepenbayano 6 CTBOPEHHS
MeXaHi3My nepernsany npaBoBMX MO3ULA OpraHy KOHCTUTYLINHOI IOpUCOMKLUIT Ha
3aKOHOAABYOMY PiBHI. Y TakOMy BMNAAKY LiIKOM OOPedYHuM Oyae BpaxyBaHHS Biamno-
BiQHOI 3apybixHOi Aep>aBHO-NPaBOBOI NMpakTukn. 3okpema, PepepanbHUin 3akoH
Pocincekoi ®epepadii «MNpo KoHctutyuinHnin Cyp, Pocincebkoi depepaldii» BCTaHOB-
N0E, WO Konu BinbLicTb cyaaiB, 9ki 0epyTb y4acTb y 3acifaHHi nanatm, CXUNSTbCS
[0 HEOOXiIOHOCTI NPUIAHATYM PiLLEHHS, WO HE BiONOBigaE NpaBoBil NO3KLji, BUPaXKeHIi
y nonepeaHbo NPURHATUX pilleHHAX KoHcTuTyuinHoro Cyay, TO cnpaBa nepenaeTbcs
Ha PO3MAL y NneHapHe 3acigaHHaA'.

MopibHe nonoxeHHa Morno © OyTu BkMoYeHe A0 3akoHy YkpaiHu «[1po
KoHcTuTyuiriimin Cyn, YkpaiHn» 3 TUMMW, Hanpukiag, KoOpekTMBamu, Lo nepernsag
BNIACHMX MPAaBOBUX MO3ULIM OpPraH KOHCTUTYUIMHOI lopucankuii 34incHioe y dopmi
creuianbHOro nnaeHapHoro 3acigaHHsa KoHcTtutyuiriHoro Cyay YkpaiHu, sike nmpoBO-
OVUTbCS BUKIIIOYHO Y 3ragaHomy Bunaaky. PilleHHa npo nepernag npaBoBOi NO3uuji
Ma€ yxBastoBaTMUCs ABOMa TPEeTUHaMU Bif Yncna NPUCYTHIX CYAniB.

MaprtbiHiok P. C. Mpo6sieMbl HEN3MEHSIeMOCTU MPaBOBbIX MO3ULNI OpPraHoB
KOHCTUTYLMOHHOIO KOHTPOASA. B crarbe nccnenyercsa npobnemarvka Hem3MeHHOCTHU
MpaBOBbIX 103U OPraHoOB KOHCTUTYLIMOHHOM I0pUCAMKLNYN. AKLUEHTUpyeTcsl Ha 06si3a-
T€JIbHOCTY COOJIIOAEHVS MPaBOBbIX MO3ULMI OPraHOB KOHCTUTYLIMOHHOIO KOHTPOJIS B
rpaBOTBOPYECKOV M MPaBornpPUMEHNTESIbHO AesTesIbHOCTU OpraHoB rocyAapCTBeHHOM
BAaCTN. APrYMEHTYEeTCsl Te3nc 06 OTHOCUTEJIbHOM OKOHYaTE/IbHOCTU aKTOB OpPraHOB KOH-
CTUTYLIMOHHOU I0PUCAVKLNY [J1 9TUX OPraHoBs.

KnioyeBble crnoBa: rnpaBoBbie MO3ULMY OPraHOB KOHCTUTYLIMOHHOV OPUCAMKLINY,
OKOHYaTE/IbHOCTb aKTOB OPraHOB KOHCTUTYLIMOHHOM IOPUCANKLIAM, MEPEeCMOTP PeLLIeHWI
OpraHoB KOHCTUTYLIMOHHOIO KOHTPOJIS.

Martyniuk R. Problems of Invariability of Legal Positions of the Constitutional
Control Bodies. The article examines problems of invariability of legal positions of the
bodies of constitutional jurisdiction. The accent is made on the obligation to comply with
the legal positions of bodies of constitutional control in the lawmaking and law enforcement
activities of the public authorities. The thesis on the relative finality of acts of constitutional
jurisdiction bodies for these bodies is argued for.

Key words: legal positions of the bodies of constitutional control, finality of the acts of
constitutional jurisdiction, review of the decisions of the bodies of constitutional control.

1 Ctatbss 73 ®depepanbHOro KOHCTUTYUMOHHOrO 3akoHa ot 21 wuona 1994 ropa
«O KoHcTtutyumoHHom Cyne Poccuiickoii @epepaunn» [EnekTpoHHWMn pecypc]. — Pexum
poctyny : http://www.ksrf.ru
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3APYBIKHHH JOCBILT

3Ha4YeHHS CYyA0BOro KOHCTUTYLLIMHOIrO KOHTPOJIIO
A9 PO3BUTKY npasa’

T. BipMOHTIEHE
npodecop, AOKTOp npasa,
cypas KoncturtyuiriHoro Cyny JInToBcbhkoi Pecry6niku

Y cTarTi po3kpuBaETLCS AVHaMIka CUCTEMU AXepesi KOHCTUTYLIMHOro npasa Jinteu B
KOHTEKCTi CTAHOBJIEHHSI | PO3BUTKY CYLAOBOIr0 KOHCTUTYLIMIHOIO KOHTPOJIIO Y B3aEMOAII 3
MIKHapOAHUMY OroBopamu i HagHalioHanbHUM rnpaBom €sponericbkoro Corosy.

Knro4oBi crnoBa: BepxoBEHCTBO KOHCTUTYLI, AXXepena rnpaBa, KOHCTUTYLiiHA JOKTPU-
Ha, KOHCTUTYLIVIHa IOPUCTPYLAEHLIIS, CYA0BUA KOHCTUTYLIVIHUI KOHTPO/b.

CTaHOBNEHHS | PO3BUTOK KOHCTUTYLINHUX CYAiB Yy KpaiHax LleHTpanbHoi i CxigHoi
€Bponu HanpukiHui XX — Ha no4yaTtky XX| CTONITTA HE CNPUYMHUAK 3MiH Y CTPYKTYPI
Jep>XXaBHOI BNnagun, HagaBLwm WMPLUI MOPIBHAHO 3 iHLUMMW OpraHaMun Sep>XXaBHOI Baaun
NOBHOBAXEHHSA OpraHam CyaoBOi Bfiaaun, a nosiBa iHCTUTYTY KOHCTUTYLLIMHOIMO KOHTPO-
N0 3HA4YHO BMJIMHYNA Ha PO3BUTOK Mpasa i cnpuvsnia CyTTEBUM 3MiHaM Yy MpaBOBIi
cucTeMi (the system of law)?. 9k pesynstaT epeKkTUBHOI OiSNbHOCTI | B3aEMOAT Mix
KOHCTUTYLiINHUMW Cyaamu Bigdynuncs 3amiHn y chepi EBpONencbkoro npaea, siki CTBO-
PUAN BUHATKOBI YMOBW A1 PO3BUTKY MOPIBHANBHO-MPaBOBUX JOCAIOXKEHb.

lOpucnpyaeHuia (jurisprudence)®, To6TO ycTaneHa npakTuka KOHCTUTYLIAHUX
CydiB, Yy SIKil BMHATKOBA yBara MNpUAOINGeTbCa rapaHTiaMm npas AOOMHU, CTBOPKOE
[000AaTKOBI eDEKTUBHI MOXJ/TMBOCTI ANA iHTErpauii y HauioHanbHi MPaBOBi CUCTEMU MiX-
HapOAHO-NPABOBUX IHCTPYMEHTIB, 30kpemMa KOHBEHLii Npo 3axmcT npasB JIOOVHW i
OCHOBOMONOXHNX cBOOOA (mani — KoHBeHUis), i 3aX1UcTy npaB foguvHU 3rigHO 3
KOHBEHLI€EI (a TakoX KOHCTUTYLiS MU Aep>XaB), AKi IHTEPNPETYIOTbLCS B akTax KOHCTU-

' Mepeknapg i HaykoBa pefakLis kaHaMaaTa pPUONYHUX HayK, OOLeHTa, AoueHTa kadbeanpu
nybniyHoro npasa puandHoro dakynstety MixHapoaHoro COlIOMOHOBOrO YHIiBEPCUTETY
M. CaBunHa.

2 B opuriHani cTaTTi 3aCTOCOBaHO TEPMiH «the system of law» (cucTema npasa), aKuin y BiT4n3-
HSAHIV OOKTPUHI NPUAHATO BXMBATU SK «MPaBoBa CMCTEMa», Xo4a caMe B YKPAIHCbKIiM AOKTPUHI
NOHATTSA CUCTEMM NPABa € BY>X4MM Bif, MOHATTA NPaBOBOi cMCTeMU (MpuM. nepeknagada — M. C.).

3 Tepmin «the jurisprudence» nepeknagacTbCs AOCHIBHO SK «OPUCTIPYAEHLIS» i MOWNPEeHni
CbOrOJHI Y KOHTMHEHTabHIN EBPONI LLOA0 BU3HAYEHHS MPUPOAN aKTiB KOHCTUTYLIMHUX CyAiB Ta
aHanNorivyHMX iIHCTUTYTIB; Y CUCTEMI IXXepen npasa LLel TEPMiH BU3HA4Ya€e CTaniCTb NPaKTUKM KOH-
CTUTYLIMHUX CYLiB Ta aHANOM4YHUX IHCTUTYTIB 3 OOHUX | TUX CaMUX NUTaHb, 3a OOHAKOBUX dak-
TUYHMX OOCTaBMH LWOAO0 iHTepnpeTaLii OAHUX | TUX caMUX MOJIOXEeHb KOHCTUTYLI. Mepeknan,
UbOro TeEpMiHa AK «CyooBa NpakTUKa» He € TOYHUM, OCKiNIbkK He Bimobpaxae npupoau ii 6e3-
nepepBHOCTI, CTINKOCTI i OCHOBHUX 3acag, ii nepernsgy. Bioxig Big topucnpyneHuii mae 6ytn
[OCKOHasno i BCebiyHO 0BrpYHTOBAHMM, iHaKLle Taki Aii KOHCTUTYLMHUX CyAiB Ta aHaNorivyHmX
IHCTUTYTIB He BiANOBIAATUMYTb 3acajam BEPXOBEHCTBA NpaBa, NOCAraTUMYTb Ha CYTHICTb 3MiC-
Ty NPaB JIOANHN | OCHOBOMOJIOXHMX CBOOOA, NPaBOBOi BU3HAYEHOCTI i MPaBOMIPHOCTI O4ikyBaHb
(npum. nepeknagaya — M. C.).
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TYLiNHNX CyAiB, CTADTb YACTUHOIO HaLiOHaIbHOT NpaBoBOi cnctemu. KoHBEHLisS Hana-
Nla HOBUX MOXJIMBOCTEN NS 3aXMUCTY Npas AVHN | BOAHOYAC NopyLumnna Aeski Bax-
JINBI MTAHHS WOA0 BIAHOCUH MK MDKHa2pPO4HO-MPAaBOBMMN iHCTPYMEHTaMU | KOHCTU-
TyUisMK, KOAW 3BUYAKHI NpaBuia 3aCTOCYBAHHSA KOJMI3iM MiXX oXepenamu npasa He
MOXYTb OyTV BUKOPUCTAHI nnLle 3a 0gHUMU GOPManbHUMU KPUTEPISIMU.

CynoBui KOHCTUTYLINHMIA KOHTPOJIb BU3HAYa€E He NnLle 3MIiCT npaea, a i CUCTEMY
Dxepen npaea'. MeToto Liei cTaTTi € npoaHanisyBatu, AKMM YNHOM KOHCTUTYLiAHWIA
KOHTPONb 3MiHMB KOHLLENLLIO NpaBa i napaamrmy mxepen rnpasa JINTBu, SKi 3MiHW Bif-
Oynucsa y cucteMi axepern npasa i ak npoBsigHe oxepeno npasa — cama KOHCTUTYLiS —
cTana «XvuBuM NpaBoOM» i CTBOPWIIA HOBY NnapaamrmMmy BCbOro npasa.

1. NMpaeogi aktn KoHcTuTyuitHoro Cyny Jiutoecbkoi Pecnyonikm sk mxepe-
na npaea.

MpuiHatTa 25 xoBTHA 1992 poky KoHcTtuTyuii JIntoBcbkoi Pecnybnikn (pani —
KoHCcTuTyLiA) cTano BUpiLanbHUM YAHHUKOM PO3BUTKY BCbOIro JIMTOBCBLKOrO Nnpaea, i
30Kpema KOHCTUTYLLINHOro?.

KoHcTtutyuia 1992 poky nepenbaumna yrBopeHHs KoHctutyuinHoro Cyay JlutoB-
cbkoi Pecny6nikm (aani — KC JINTBM) — iHCTUTYTY CYA0BOIr0 KOHCTUTYLIMIHOIO KOHTPO-
no (constitutional review) i Bu3Hauuna cepu noro gisnbHocTi. CTBopeHHsa KC JInteu
OyJ10 TaKOX 3yMOBJ/IEHO PO3BUTKOM HOBOI CPEpr KOHCTUTYLLIMHOIO NpaBa — iHCTUTYTY
CYO0BOr0 KOHCTUTYLLIMHOMO KOHTPOIIO — i BUHUKHEHHSM HOBOCHOPMOBAHOIO NpO-
LLeCyasibHOro npasa Cy40BOro KOHCTUTYLLIMHOIO KOHTPOJIIO.

KC Jinten poanoyas cBoto AisanbHicTb y 1993 poui. MpoTarom Tpueanoro 4acy BiH
HE BUCIIOBJIIOBAB CBOET AYMKN LLLOLO XapakTepy yXBasleHNX HUM aKTiB Ta CNPUAHATTH
iX K gxepen npasa. To4nnmcs HaykKoBi OVUCKYCii CTOCOBHO IOPUAVNYHOI CUAN NPaBOBUX
akTiB KC JInTBuM Ta ix cknagoBux, MOro poni ik «HEraTMBHOMO 3aKOHOAABLISI», & TaKOX
o0 TOro, siki Moro NpaBoBi akTM MaloTb OYyTU BigHECEeHi 00 mXepen npasa ToLO.
IHCTUTYTK NpaBa NepeBaxHO IHTEPNPEeTYBaANCS He Ha OCHOBI KOHCTUTyLII Ta topu-
cnpyaeHuii KC JInten, a 3a3snyan TnymMadmancsa Ha OCHOBI 3BMYAMHOIO (MOTOYHOrO)
3aKoHy.

Y 2000 poui B topucnpyaeHuii KC JInten 6yno copmMynboBaHO AOKTPUHY LiNICHOC-
Ti akTa (noctaHosu) KoHcTuTyuiiHoro Cyay — B 40ro pitueHHi Big 12 ciuna 2000 poky3.
KC JlntBn 3a3HauymB, L0 MOro NOCTAHOBU € EOMHUM LLINVM; Pe30JII0TUBHA YacTuHA
(ruling part) rpyHTYeETbCA Ha aprymeHTax MOTUBYBaNbHOI 4YacTuHW (Stating part),

T HewopasHo y «BicHuky KoHcTuTyuiiHoro Cyay YkpaiHv» Buiwia ApyKOM cTatTa ykpaiH-
CbKMX aBTOpPIB, nMpucesayeHa npodbnemam bGaratomxepenbHocTi akTiB KoHcTuTyuinHoro Cyny
Ykpainn. Aue.: Kamno B., puHiok P., Yctumerko B. Cuctema oxepen npasa B akTax opraHy
KOHCTUTYLHOI tocTuuji: npobnemn Teopii // BicHuk KoHncTtutyuiiHoro Cyany YkpaiHn. —
2013. — Ne 2. — C. 62-79.

2 o KoHcTuTyuii JIuTBu Gynv BHECEHI NonpaBku AeKiNbka pasis, BOAHOYAC iCTOTHO nonpas-
KOO CTano NpUNHATTA KoHCTUTyuiiHoro 3akoHy Pecny6niku Jlntea «[1po uneHcTBO Pecnybniku
Jlntea y €Bponericbkomy Co03i», KNI BUSHAYUB BIAHOCUMHU MiXK KOHCTUTYLIMHUM | HagHaL,io-
HasNlbHUM NPaBOoM (Y LLbOMY aKTi, 30KpemMa, BU3Ha4YeHO MicLie HopM npasa €C B NMTOBCHKIN Npa-
BOBIIN cucTemi). 3aranom, y cim ctatent KoHcTuTyuii JInTBmn 6yno BHECEHO 3MiHM, a OESKi 3 HUX
3a3Hanu 3MiH BiNbLUe 0gHOro pasy.

3 PiweHHs KoHcTuTyuiiHoro Cyay Jintoecbkoi Pecny6niku Big, 12 ciuHa 2000 poky «[po kno-
NMOTaHHSA LLLOJ0 NOSICHEHHS MOHATTSA nocTaHoB KoHcTuTyuiriHoro Cyay». MoBHI TEKCTM OCcTaTou-
Hux akTiB KoHcTuTyuinHoro Cyay Pecny6niku JIutea MoxHa 3HanTu Ha: www.Irkt.It/index_e.html
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TakMM YMHOM, Npu TNymadeHHi cBoei noctaHoBu KC JIMTBM MOB’A3aHnin 9K 3MIiCTOM
PE30MI0TUBHOI YaCTUHWN, TaK | TUM, LLLO BUSHAYEHO Y MOTUBYBAJIbHIN YaCTUHI. PilleHHs,
LLO YXBAJIIOETLCH Y B3AEMO3B’A3KY i3 iHTEPNpPEeTaLIied NOro NOCTaHOBU, € HEBIOAib-
HMM Bif, MOro NOCTaHOBW.

Y 2001 poui KC JInten chopmynioBas NPUHLAM, HEOAHOPA30BO NiATBEPIKEHNN Y
HaCTYMHUX MOro aktax': HenPUNYCTUMUM € TIYMaYeHHS KOHCTUTYLIAHNX HOPM i MPUH-
LMNiB HA OCHOBI NPaBOBKX akTiB, YXBaJleHNX 3aKOHOAaBLEM abo iHLWMM NpaBoOTBOP-
YMM OpPraHoM, OCKINIbKW Lie 03Ha4Yae BiAMOBY Bif, BepxoBeHCcTBa KOHCTUTYLIT y npasBo-
Bill cnucTemi.

Baxnusoto ctana nocraHosa Big 30 TpasHa 2003 poky?, B akinn KC JIuTem BCTaHO-
BWB, LLO TiNIbkn cama KOHCTUTYLISA (pa3oM i3 nonpaskamMm) Ta NOro OCTaTOYHI NPaBOBI
aKTh, B AKNX CHOPMYIILOBAHO KOHCTUTYLNHY OOKTPUHYS, € mxepenamm KOHCTUTYLLi-
HOro npaea, Ta 3a3Ha4uB, WO 3rigHOo 3 KOHCTUTYLEIO pilleHHs (nocTtaHoBu) KC Jluteu
€ 000B’A3KOBUMI AJ1F KOXHOro; npaoBi aktn KC JINTBM € oxepenamMu rnpasa; Tiflbkn
KC JluTBM HaaineHnii NOBHOBaXXEHHAMM OQiLiiHO TAyMaunuT KOHCTUTYLIO i 34jlicHIoE
Le WAaXoM MNPUNHATTS PIilUeHHS Wwoao BignoBigHOCTI KOHCTUTYUiT 3aKOHIB, akTiB
MpeanpeHTa Pecnybniku Ta ypsaay, iHWMX NpaBoBux akTiB Cenmy.

Migkpecnioyn BaXIMBICTb CBOIX NPaBOBUX aKkTiB K mxepen npasa, KC Jinten y
3a3Ha4y€eHin BULLE MOCTAHOBI BKasas, WO Npu pPO3rsai NUTaHHS Npo BiAnoOBiOAHICTb
3aKOHIB Ta iHLWKX NPaBOBWX akTiB (ix YacTuH) KOHCTUTYLI, BiH pO3BMBAE CBOIO KOHLEN-
LLit0 KOHCTUTYLIMHMX MOJIOXEHb, O Oyfa BU3Ha4YeHa B 1oro nonepenHix noctaHoBax
Ta IHWKMX aKTax, LWISXOM PO3KPUTTS HOBUX, BCTAHOBNEHUX KOHCTUTYLIED acnekTiB
perynioBaHHs, HEOOXiAHVX AN19 PO3rNsaAy KOHKPETHOI cnpasu. OpraHv Bnaguv npu npu-
MHATTI HOBMX, BHECEHHI 3MIiH i JOMNOBHEHb 0 BXE MPUNHATUX 3aKOHIB Ta iHLWMX NpaBo-
BMX aKTiB 3000B’A3aHi AOTPUMYBATUCS KOHLENLii KOHCTUTYLIMHUX NOJIOXEHb Ta iHLINX
IOPUANYHUX aPrYMEHTIB, 3a3HaY€HMX Y MOTUBYBAJIbHIN YaCTuHI pieHHs KC Jluteu.

[na 3’acyBaHHSA Npupoav iopuanyHoi cunmn npaBoBux akTiB KC JINTBM Mae 3Ha4YeH-
Hs Moro PileHHs Big 6 4yepBHA 2006 poky?, B SKOMY BiH BU3HAYMBCS i3 MUTAHHSAM MPO
BNIACHUI CTATyC, 3 9KMUM A0 HbOro 3BepHynacs rpyna yneHis Cenmy. KC Jlnteu nig-
Kpecnus, o 3rigHo 3 KoHcTtutyuieo KC JINTBM € iIHCTUTYTOM KOHCTUTYLLIHOT l0OCTULI,
KM 30INCHIOE CYO0BUA KOHCTUTYLINHUIA KOHTPOJIb, Y MEXax CBOEI KOMNETEeHLT yxBa-
JIIOE PiLLEHHS NPO BiAMOBIAHICTL NPaBOBMX akTiB (iX YHaCTUH) HUXYOI CUN IOPUONYHUM
akTam BULLOI cunu, Hacamnepen, KOHCTUTYLIT, | 3OiMCHIOE iHWI KOHCTUTYLiMHI MOBHO-

' TMoctaHoBu KoHcTutyuiiHoro Cyay JluToecbkoi Pecny6niku Big 12 nunHa 2001 poky,
Bia 1 nunHa 2004 poky i PiweHHs Big 10 notoro 2005 poky.

2 TMocTtaHosa KoHctutyuiiHoro Cyay Jiutoscekoi Pecny6Gniku Big 30 TpaBHs 2003 poky «Mpo
BMOOPY A0 MyHIUVNanbHUX pagy».

3 TIOHATTIO «<KOHCTUTYLHA AOKTPUHA» Y LiIbOMY BUNaaKy GifbLie BignoBiaae TepMiH «npasosa
no3unuisi», NOLIMPEHWNI Y BITYN3HSHI HAyLi KOHCTUTYLIMHOMO Npasa. 3BIiCHO, TYT HE MAETLCS NPO
TpaauujiiHe PO3YyMiHHS MOHATTS «OOKTPMHA» SK Mpalb Hanbinbll aBTOPUTETHUX BYEHUX, LLO
NOAINSE IOpnanYHe i akagemiyHe CniBTOBApPMCTBO, SKi MOTIM NAraioTb B OCHOBY HOPMaTMBHO-
NpPaBOBMX aKTiB Ta aKTiB CyQoOBOi Bnaau. Ha BigMiHy Big, topuycnpyneHLii, NoHATTsS o@iuiiHOi
KOHCTUTYLIMHOT OOKTPUHU € BYXYMM; Le NeBHi pyHOAMEHTasIbHi NPaBOBi MOJIOXEHHSA, AKi
nexaTb B OCHOBI 0OI'pYHTYBAHHS KOHCTUTYLLINHOT topucnpyaeHuii (npyum. nepekn. — M.C.).

4 MoctaHoBa KoHcTuTyLiiHoro Cyay JInToecbkoi Pecnybniku Big, 6 yepsHsa 2006 poky «[Mpo
ctatyc KoHcTutyuinHoro Cyay».
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Ba)XKEHHS, 30KpeEMa rapaHTyBaHHA BEpPXOBEHCTBA KOHCTUTYUii y NpaBOBili CUCTEMI i
3abe3neyeHHs KOHCTUTYLINHOI cnpaBeanmMBOCTi (constitutional justice). To ¢akT, Lo
nmwe KC JITtBn HagineHnm KOHCTUTYUIMHUMM MOBHOBAaXEHHSAMMU LWOA0 OdiliMHOro
TnymaydeHHs KoHCTUTyUil, 3ano4YaTtkyBasno KOHLUEMLIIO MONOXEHb KOHCTUTYUIT, aki €
0060B’A3KOBMMM A151 BCiX NPaBOTBOPYMX i MPABO3aCTOCOBHMX OpraHiB Bfagu, a Takox
CeliMy — iHCTUTYTY NpeacTaBHULITBA HaLi, O SBHO CBig4MTb Npo Te, wo KC Jluteu
He MOXe OyTU IHCTUTYTOM, He BKJIIOYEHUM 00 MEXaHi3My Aep>KaBHOI BNaau.

Yumano npaeosBux akTiB KC JInTeBn 6yno NpucBSAYEHO iHTeprnpeTauii KOHCTUTYLN-
HOi OOKTpUHW. BiH HEOAHOPA30BO MOCTAHOBNAB, 30kpeMa y PiweHHi Big 3 TpaBHSA
2010 poky, wo 3rigHo 3 KOHCTUTYyLUIE nnLe BiH HafiNneHn MOBHOBAXEHHSM LLLOA0
oiuinHOro TnymadeHHs KoHcTuTyuii; @opmMyntoe oilinHy KOHCTUTYLAHY OOKTPUHY:
nonoxeHHa KoHcTuTyuji, i HOPMU | NPMHUMNKM 3HAXOOATb iHTepnpeTauilo y noro
nMpaBOBUX akTax, 30Kpema odiuinHa KOHCTUTYLNHA OOKTPMHA PO3KPMBAE 3MICT Pi3-
HUX KOHCTUTYLIMHMX MONOXEHb, iIX B3aEMO3B’SI3KM, OanaHC MiX KOHCTUTYUIMHUMMN
LIHHOCTAMM | CYTTIO KOHCTUTYLIMHO-NPaBOBOIro PerytoBaHHS 9K €EAMHOIO LiNoro.

KC JInteBu 3a3HaumB, L0 KOHCTUTYLNHA OOKTPUHA HE MOXE MaTu 3aBepLUeHUi
XapakTep Yy KOHKPETHMI Yac, BOHA GOPMYETLCS y CnpaBax KOHCTUTYLIMHOI OCTULIT Mif,
4yac TAyMayeHHs HopM i npuHumnie KoHcTuTyuii (noctaHoBm Big, 30 TpasHa 2003 poky,
28 6epesHsa 2006 poky', Big 9 TpasHa 2006 poky? Ta iHLwi). Baxnnsum Takox € noso-
XEHHS NPO nepernsn KOHCTUTYLIMHOI OOKTPUHK, WO (GOPMYSIOETLCH Yy NMPaBOBUX
akTax KC JInTBu: BCTAHOBNEHO KpUTEPIi, 32 SKMMN BU3HAYAETbLCS, B SKUX CUTyaLlisx
[OKTPpMHA MoXe ByTn NepernsiHyTa B MOro NpaBOBKMX akTax.

Y PiwenHi Big, 21 nuctonana 2006 poky KC JInTeBu NigKkpecnus, WO BUNMPABAEHHS i
nepernsg, KOHCTUTYLINHOI JOKTPUHM MOXJIMBI HE NiMwe Yy padi BHECEHHS BiAMNOBIOHMX
3MiH 00 KoHcTuTyuii JIntoBcbkoi Pecnybniku.

Y nocTtaHoBi Big 26 6epesHs 2006 poky KC JInten chopmyntoBaB NpUHLMNN Nepe-
many KOHCTUTYUIMHOI OOKTPUMHM, 3aCHOBAHOI Ha 3acagax MNpaBOBOi AEpPXXaBHOCTI
(a state under the rule of law), a y noctaHoBi Big, 28 6epesHs 2006 poKy — KOHCTUTY-
LiNHWIA NPUHUMI, 3@ SKUMW Y MEBHUX CUTYaLLIAX MOXe OyTY NepernsiHyTO KOHCTUTYLLN-
HY LOKTPWUHY: Yy pasi 3OINCHEHHSA TIIYMAaYeHHSs LWIAXOM PO3BUTKY ODILIMHOT KOHCTUTY-
LiHOT OOKTPUHKM abo Konu nepernan, oPiUiiHUX KOHCTUTYLIMHUX OOKTPUHANbHUX
NnonoXxeHb, COOPMYSIbOBAHKMX Y NONepeaHix cnpasax, He Moxe OyTuv NiacTaBowo Hi ons
nepernsaay akTie KC JInteu, Hi ons o6rpyHTyBaHHs ix nepernaay. Mpuv usomy KC Jlntem
HarosocuBe, Wo Oyab-fka 3MiHa NpeueaeHTiB, ChopMyNIbOBAHNX HUM, aB0 KOPEKTUBU
O®ILINHOT KOHCTUTYLINHOI OOKTPUHU HE MOXYTb OyTu OOYMOBMEHI BUMALKOBUMMU
(B acnekTi npaBa) YMHHUKaAMK. HeobxigHiCTb nepernaay Aesknx odiliiHux OOKTpU-
HaNbHUX NoNoXeHb KoHCTUTYLii Moxe OyTM 3yMOBMIEHA NuLIEe HEOOXiOHICTIO 36inb-
LLUEHHSA MOX/IMBOCTEN Ansg peanisauii npupoaHux i HabyTux npaB 0cib Ta iX 3aKOHHUX
iHTepeciB, OiNbll ePEeKTUBHOIrO BiACTOIOBAHHS | 3aXUCTY LIHHOCTEN, 3aKpinieHux y
KOHCTUTYLIi, CTBOPEHHS CNPUATAUBILLNX YMOB A9 AOCSTHEHHS Uinen TMTOBCbKOro

' MocTtaHosa KoHcTuTyuiiHoro Cyay Jlntoscbkoi Pecny6niku Bia 28 GepeaHs 2006 poky «[Mpo
NOBHOBaXeHHS KOHCTUTYLIMHOIro Ccyaoy KOHTPOOBATX BAACHI PILLEHHS | MOPYLUYyBaTM NpPaBoOBY
npoueaypy WoAo 3BiIbHEHHS 3 N0ca, a TakoX LLOA0 KOHTPOJIO 32 GiHAHCYBaHHSM CYLiB».

2 TMoctaHoBa KoHcTuTyuiiHoro Cyay JinToBcbkoi Pecny6niku Big, 9 TpaeHs 2006 poky «Mpo
KOHCTUTYLiHY CUCTEMY Cy[0BOI BNaau Ta ii caMoBpsAAyBaHHS, NP0 NPU3HAYEHHS, NPOCYBAHHS,
nepeBeneHHs CyaaiB Ta 3BiNIbHEHHS iX 3 nocany».
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Hapoay, nporonoiweHnx y KoHCTUTyLii, i Ha akmx cama KOHCTUTYyLiS 3acHOBaHa, po3-
LUNPEHHS MOXJIMBOCTEN KOHCTUTYLLIMHOIO KOHTPOJIIO B KPAiHi 3 METO 3a6e3neYeHHs
KOHCTUTYLNHOI CrpaBeasIMBOCTI Ta 3abe3neyeHHs Toro, wob XXoaeH NpaBOBUM akT
(Moro yactuHa), Wo cynepeynTb NPaBOBMM akTam BULLOI IOPUANYHOI CUX, HE MaB
IMYHITETY BifL, BUTy4EHHS 3 NPaBOBOi CUCTEMU.

HoBa ookTpuHa mxepena KOHCTUTYLINHOro Npasa, BiANOBIAHO A0 SKOi PO3PI3HAITb
[xepena ABOX PIBHIB: Axepena KOHCTUTYLIMHOMO npaea, aKi BKYalTs camy KoHCTu-
TYLIO | KOHCTUTYLINHY OOKTPUHY, WO dopmynoeTbes KC JInTteum, Ta oxepena KOHCTUTY-
LLIHOro npaea, ki CTAHOBNATb KOHCTUTYLMHI 3akoHK, CtatyT Celimy TOLLO, CTae BCe
MOLUMPEHILLOIO | YCTANEHOIO B TPAANLISIX IMTOBCLKOIO KOHCTUTYLIMHOMO Npasa.

lOpucnpyaeHuia KC JInTBu Takox «po3Limpuna» Mexi KOHCTUTYLIMHOro npaea, i
CbOrO[HI BX€ Ba)KKO BiAMNOBICTW, HA AKi BiAHOCUHM BOHO HE MOLUMPIOETHLCS.

2. Bnnue poktpuHn KoHctutyuiitHoro Cyay Jintoecbkoi Pecny6niku Ha po3-
BUTOK [)Kepen npasa.

2.1. JokTpuHa MiXXHapOAHUX AOroBopiB gk mxepen npasa. KC Jluten He
nnwe chopmynoBas AOKTPUHY CBOIX MPaBOBUX aKTiB K JKepen npaea, a v nigkpec-
JIUB 3HAYYLLICTb IHLWNX, 30KPEMA MIXXKHAPOOHUX O0rOBOPIB i KOHCTUTYLLIMHMX 3aKOHIB,
BMANHYBLUM Ha POPMYBaAHHA OEAKMX HOBUX OKEpen npasa, a Takox chopmMynioBas
BYEHHS MPO MiXXHAPOHI Or0BOPU SIK MPaBOBi Jykepena, Lo NoCTynoBO PO3BUBAETLCH
i YTOYHIOETLCH 3 AeAKUMU efleMeHTamMu Ljiei JoKTpuHn'.

KC JntBn noctaHoBMB, WO AoroBopu, patudikosaHi Cerimom, HabupatoTb cunm
3akoHy (BucHoBok KC Jlnteu Big, 24 ciyHa 1995 poky, noctaHoBa Big, 17 XOBTHS
1995 poky? i pilueHHs Big, 25 kBiTHA 2002 poky® Ta 7 kBiTHA 2004 poky?). Mpu TnymadeH-
Hi LLbOr0 AOKTPUHAaNbLHOro nonoxeHHs KC JIuteu y noctaHoBi Bif, 14 6epesHsa 2006 poky®
YXBaNUB, L0 LIe HE MOBUHHO OYTW BUTIIyMAY€eHO Tak, Hibu JIntoBcbka Pecnybnika moxe
irHOpyBaTX CBOI Mi>XXKHAPOAHI AOrOBOPU, SKLLO 3aKOHaMM abo KOHCTUTYLAHMMK 3aKO-
HaMn BCTAHOBJIEHO iHLLIE MPABOBE PEerytoBaHHs, 32 BUHATKAMMW, BCTAHOBAEHUMU MiX-
HapogHMMK gorosopamun. Haenaku, 3akpinaeHnn B KOHCTUTYUji NpuHUMN, 3rigHO 3
kUM JlnToBcbka Pecnybnika AOTPUMYETLCSH MiDKHAPOAHMX 3000B’3aHb, B3ATUX 3 i
BNIACHOI BONI, i MOBaXae 3arajibHOBU3HAHI NPUHLUMAX MiXXHApPOAHOro npasa, O3Ha4vae,
WO Y BMNaaKax, KONW HauioHaNbHi NPaBOBi akTU (3aKOHM ab0 KOHCTUTYLAHI 3aKOHW)
BCTAHOBJIOIOTb NPABOBE PErytoBaHHS, WO CYNePeynTb BCTAaHOBIEHOMY B MiXXKHApPO4 -
HOMY 0OroBoOpi, Mae 6yTM 3aCTOCOBaHWIA MiXXHAPOAHWM OOroBIp.

Y BucHoBky Bif, 24 ciyHsa 1995 poky KoHcTuTyuinHnin Cya JInToBcbkoi Pecny6iiku cdopmy-
JII0BaB NpaBoOBYy AOKTPUHY KOHBEHLi K maxepena npasa, WO 3aCTOCOBYETbCHA MO-PISBHOMY B
KPMiHanbHOMY Ta UMBIIbHOMY MNpasi, NpoTe Hagani Take AndepeHLiioBaHe 3acTOCYBaHHS
KoHBeHLii He 6yno po3BuHyTO, i KC JInTteBu ouiHne KoHBEHLO ik 6e3nocepeaHbo Ailoye oxepe-
no npasa 6e3 audepeHLuiaLji 3a ranysaMmmn npasa.

2 MoctaHoBa KoHcTuTyujinHoro Cyay JInToscbkoi Pecny6niku Big, 17 xoBTHa 1995 poky «Mpo
3akoH “Mpo mixxHapoaHi gorosopu Pecnybniku Jintea”».

3 PiweHHsa KoHcTuTyuiiHoro Cyay Jintoscbkoi Pecny6iiku Big, 25 kBiTHs 2002 poky «[po aep-
>KaBHi NeHCIi NPOKypopIB i conaatie».

4 PiweHHa KoHctutyuiiHoro Cyay Jlntoscbkoi PecnyGniku Big, 7 kBiTHS 2004 poky «[po Bifa-
MOBY Y NPOBEAEHHI PO3rNAAY Y HaCTUHI KNIONOTaHHS».

5 TMocTaHoBa KoHcTuTyuinHoro Cyay JintoBcbkoi Pecnybniku Big, 14 6epesHs 2006 poky «[po
BIAMOBY Y TSIlyM@4€HHi NONOXEHb NP0 pernameHT KoHCTUTyuinHoro Cyay».
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KoHBeHLjisi 3aCTOCOBYETLCS Y NIMTOBCbKOMY NMpasi 6e3nocepenHbo. Y PilieHHi Big,
25 kBiTHA 2002 poky KC JInTBM NOCTaHOBMB, WO 3rigHo 3 KOHCTUTYUIED Npu TiymMa-
YEeHHi CNiBBIAHOLUEHHS MiX paTndikoBaHUM MiXXHAaPOAHUM AOrOBOPOM i 3aKOHOM BiH
po3rngnae Ta npumnMMae pilleHHs npo BignoBigHICTb KOHCTUTYLT 3aKOHIB i NpaBoBMX
aKTiB, yxBaneHux Cenmom. Takmum 4YmMHOM, BianoBiaHO A0 KoHcTtuTyuii KC JIntBu He
pPO3rnafae NUTaHHS LWOAO BiAMOBIAHOCTI 3aKOHY MPaBOBOro akta, 9KUi Mae cuiy
3aKOHY, & TOMY BiH BigMOBSIETLCS PO3rNsaAaTh KJI0ONOTaHHS 3as9BHUKIB MPO BigMNoOBia-
HICTb 3aKOHIB MiXHaApPOAHMM OOroBopam, oAHaK po3risgae NUTaHHS npo BiAnoOBiA-
HICTb IM NiA3aKOHHMX NPAaBOBUX akKTiB.

KC JlnTBM nigKpecnue 3Ha4YEHHS CyO0BOI NPakTUKM EBPONENCcbKOro cyay 3 npas
noanHn (gani — €CIJT) nig yac NpUNHATTS PiLLEeHHS Wo a0 BiANOBIAHOCTI KOHCTUTYLi
npaBoBux akTiB. KOHBEHLS, 6yayy4n MixkHapOAHVUM OOrOBOPOM, HEPIAKO iIHTEepnpeTy-
€TbCS 9K Taka, WO HaNeXuTb He N1LIe A0 rany3i MiXXHapoaHOro npaea, a v 40 KOHCTU-
TyuiiHoro npaea. MNpu po3rngaai NuTaHb WoA0 NpaB NAUHU, SIKi MaloTb TakoX OyTu
BigHeceHi 0o cohepun perynoBaHHa KOHBeHL,i, Cyam BOOHOYAC NOBUHHI 3BEPTATUCH He
nnwe go KoHcTtuTyuii, a i oo ii nonoxeHb. Tomy KoHBeHLujs Ta piweHHs €CIJT cniB-
PO3MIpHI (CNiBBIAHOCATBLCS) i3 KOHCTUTYLIMHMM MPaBOM, X04a B KOHCTUTYLINHOMY
npaei npaBo KoHBeHLji 30e6inbLLIOro po3rnsgaeTbcsa Ak cybopavHaLiiiHe BianoBiaHO
[0 oro iopnanydHoi cunm. OgHak Takuii popmanbHUn NOrsSL HE MOXE 3anepedyBaTu
Ty BaXJIMBYy OOCTaBWHY, WO BMAMBAKOYM HA CTPYKTYPY Mepeniky npas JI0AMHU, LLO
3aKpinsieHi B KOHCTUTYLiSX, Le MO CYTi BU3Ha4Yae NPUHLUNM TNyMaYeHHs npas, a iHOAI
HaBiTb cam ix 3amicT. KC JluTeu iHTepnpeTye cynoBy npaktuky €CMNJ1 sk 0cobnmBo Bax-
nmBe gxepeno nobynosu npasa (the construction of law). Taka ponb KoHBeHU;ji
3YMOBJ/IOE MOCUNIEHHS KOHLEMLii KOHCTUTYLIMHUX NMPaB JI0OUHN K MPUPOAHUX Mpas,
3aCHOBaHMX Ha OEeMOKPATUYHUX LIHHOCTSX €BPOMENCHLKOI KyNbTypu, i CIPUSE 3Mill-
HEHHIO KOHCTUTYLIMHMX LIIHHOCTEN Npas NI0ONHN.

KoHnBeHUjis Ta npakTuka ECIJ1 BigjirpatoTb XUTTEBO BaX/IMBY POJib Y PO3BUTKY A0K-
TPUHM NpaB noanHu, chopmynboBaHoi KC JlInteu. Ha iHTepnpeTauito rapaHTili KOH-
cTuTyuinHux npas KC JIMTBM 3HA4HOIO Mipoto Bnaveae po3ymiHHa ECIJ1 BignoBigHmMx
rapanTii y KoHBeHU,ji. PO3yMiHHA KOHCTUTYLT SIK XXMBOIrO iHCTpyMeHTa gae 3mory KC
JInTBM 3HaNTK BiANOBIAb HA BiNbLIICTb NUTaAHb, MOB’A3aHNX i3 KOHCTUTYLIAHKUMM npa-
BaMU IIOOVHN, i Lle He cynepe4dnTb npuHumnam KoHcTuTyuii Ta KoHBEeHLi.

Konn Jintea ctana 4yneHom €sponericbkoro Cotody (gani — €C) i nicna 13 nunHa
2004 poky O6yno BHeceHo nonpaBkn A0 KoHctutyuii (KOHCTUTYUiMHWIA 3akoH
JlntoBcbkoi Pecnybniku «IMpo 4yneHcTBO JIMTOBCLKOI Pecnybniku B €Bponeicbkomy
Cotogi» (ocTaHHIn Habpae YnHHOCTI 14 cepnHa 2004 poky)), KC JInTBu Takox noyas
iHTEpNpeTyBaTn CHiBBIAHOWEHHA NpaBa €C (HagHauioHanbHOro npasa) 3 KoHCTu-
Tyuieto. Y cBoemy PiweHHi Big 8 TpasHa 2007 poky' «[Mpo 3BepHeHHs no Cynoy
€BponencbkmxcnisToBapmcTs» KCJIMTBM BMPIiLLMB 3BepHYTNCA 00 Cyay EBPONENChbKMX
cnisToBapucTs (Oani — CEC) ans NpunHATTA NonNepeaHboro PilleHHs2,

' PiweHHsa KoHcTuTyuiiHoro Cyay JlutoBebkoi Pecny6nikv Big 8 TpasHa 2007 poky «[po
3BepHeHHs 0o Cyny €EBponencbknx CniBTOBapPUCTB».

2 KoHcTuTyuinHmit Cya JIntoBcbkoi Pecrny6niku yxBanve pillieHHs Woao0 3BepHeHHs 1o CEC
OnsinonepeaHboro pilleHHs 3 uboro nuTaHHs: ctatTsa 20 Aupektnen 2003/54/€C EBponencbkoro
napnameHTy Ta Paau Big 26 yepsHsa 2003 poky LWo[0 ChiflbHYX NPaBu A8 BHYTPILUHBOrO PUHKY
enekTpoeHeprii Ta ckacyBaHHs Oupektnen 96/92/EC NoBUHHI ByTU BUTAYMayeHi sk Taki, Lo
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Ak aprymeHT KC JIMTBM Haronocws, WO NpW po3rNsaai TOro, YM He cyrnepeyunTb
3aKOH (Moro 4actnHm) KoHCTUTyLil, BiH OQiLinHO TaymMaunTb 9K KOHCTUTYLO, Tak i
3aKO0H, 3aCTOCOBYIO4M Pi3Hi MeToaM iHTepnpeTauii npasa. 3okpema, KC Jintsun Butny-
MaumB KonisiliHe NpaBuno, WO NOeOHYE B CObi MPIOPUTET 3aCTOCYBaHHS NPaBOBMX
akTiB €C y BUNagkax, Konav nonoxeHHs npasa €C, Wo BUNANBAOTb 3 MOr0 YCTaHOB-
4Ynx OOrOBOPIB, KOHKYPYIOTb 3 NMPaBOBUM PErytoBaHHAM, BCTAHOBIEHUM Y JINTOB-
CbKMX HaLiOHa/IbHMX NPaBOBUX akTax (He3anexHo Bif, iX opUANYHOI CUAN), 32 BUHAT-
Kom camoi KoHcTuTyuji'. ToMy ocropioBaHe NosioXeHHs 3aKoHY, K1l 6yB yXBaneHuii
npw iMmnnemeHTauii, 3okpema Aupektmnem 2003/54/€C, cnig, TNyMayunTL y KOHTEKCTI
MPaBOBOr0 PEryftoBaHHSA, BCTAHOBIEHOIO y 3a3HadeHin JupekTtusi. BignosigHO oo
ctatTi 220 JoroBopy npo 3acHyBaHHs EBponencbkoro CnistoBapuctea CEC rapaH-
TYE OOTPMMaHHS npasa Npu TIyMayYeHHi Ta 3aCTOCYBaHHI LbOro J1Joroesopy, y Ton 4ac
K BigNoOBiAHO [0 cTatTi 234 [JoroBopy npo 3acHyBaHHA EBPONENCbKOro
CnisToBapucTtea, CEC mae 1opucankLilo Ansg BUHECEHHSA NONEPEHiX MOCTaHOB, LU0
CTOCYIOTbCSl TNIYMAYEHHS akTiB, yxBaneHux opraHamu ChinbHOTM (OTXe, TakOoX i
OnpekTtneu 2003/54/€C).

MnTaHHA Npo cniBBIAHOLLEHHS MiXXHApPOAHOro npasa 3 KOHCTUTYLIED 3anmLILaETb-
CSl BXJIMBUM | OTPUMYE Noganblunii po3BuTok y topucnpyaeHuii KC Jinteu. OgHieto 3
Takux cdep, ae KC JInTem goBeneTbcs WykaTu BigNoOBiOb, € MMTAHHA NPO HaCNiAKK
KOHKYPEHL,i MOro 1opuCcnpyaeHLii Ta MibkHapOOHUX CyLiB, WO CTano He nuvwe npea-
METOM TEOPETUYHUX O0CNIIXKEHb, @ N aKTyasIbHUM i MPaKTUYHUM MUTAHHAM.

KoHkypeHuis (intersection) ropucnpyaeHuii Konctutyyiinoro Cyay JintoBs-
cbkoi Pecnyb6nikv i mixkHapoaHux cygis. CniBBiOHOLEHHS OyXepen pi3Hoi opnamy-
HOIi CUJIN Y HALiOHAsbHIN NPaBOBIli CUCTEMI, K NPABUII0, BUPILLYETLCH i3 BUKOPUCTAH-
HAM OOKTPUHM iepapxii NnpaBoBUX akTiB (Konizii gpxepen). NpoTe y Bunagkax Gopmy-
noBaHHA KC JIMTBU KOHCTUTYLIMHNX OOKTPUHANIbHUX MNOMIOXEHb BOHW iHAKLUE iHTEp-
NPETYITLCSA B AXepenax MiXHapoaHOro npaea, 3okpema y cynosin npaktuui ECIJ1.
3 MeTot0 3abe3neyeHHs NPUHLMNY BEPXOBEHCTBA KOHCTUTYLi MOTPIBHO BUKOPUCTO-
BYBATM iHLWIi IHCTPYMEHTW, NpaBuia WOLO KOMi3i AXepen npasa He MOXYTb 3aCTOCO-
BYBATMCS LUJIIXOM BUKOPUCTaHHS nive popMasibHUX KPUTEPIIB.

AHanizytoum sBnnve gokTpuHu KC JIMTBM Ha OOKTPUHY MiXXKHAPOAHUX OOrOBOPIB SK
[oxepen npasa, BaX/IMBO TaKOX akLEHTyBaTK Ha 3acobax BUpiLLeHHs npobnemMun cnis-
BiAHOLIEHHSA MiX LMMW OOrOBOpaMu i OOKTPUHOW, cdopmynboBaHolo KC JinTtseu.
MpoTte BukoYHe 3Ha4YeHHs1 KOHBEHLUji He CTBOPIOE B MEBHUX CUTYyaLiX abCONOTHOI
nepeanymMoBu ansa 3anobiraHHs KOHKypeHUuii topucnpyaeHuii KC Jluteu i ECIMNJ1 y npo-
ueci TnymadeHHs npasa. KOHKypeHList MiX IopncnpyaeHLisaMun, Lo BUHUKAE Yy 3B’ 3Ky
3 PiI3HUMMK OLiHKaMM MPaBOBOrO PEryNiOBaHHSA B TUX BUNaaKax, Koav OAWH i TO caMuin

3060B’A3YI0Tb AepPXXaBU-4J1eH, | BOHM MaloTb MPaBO Ha CBill PO3Cya pO3p0obuTH NPaBOBE pery-
JIIOBaHHSA WOA0 6yab-9K0i TPETLOI CTOPOHU, 3a6e3Meyytoym iCHyBaHHS «HEOOXiAHOT MOTYXXHOCTi»
CUCTEMU efIeKTPOrnocTavyaHHs, obpartu, 3a Kol CUCTEMOKD — Mepepadi enekTpoeHeprii abo
po3noainy enektpoeHeprii — BoHa Oaxae nNiaKNoYnTUCs, a onepaTtop Takoi cuUcTeMu
3000B’A3aHUIN HagaBaTu 40CTyn 00 Takmx Mmepex. KC JInTBn NnoCTaHOBMB, LLLO MUTaHHSA NPO PO3-
rNag, cnpaBu KOHCTUTYLNHOT tocTuuii Ne 47/04 Ha cynoBomy cnyxaHHi KC Jluteu BinbyaeTbes,
konu Byae oTpuMaHo HeobxiaHi nonepeaHi pilweHHs CEC.

T Lli nonoxeHHs Takox OTPMMasn CBOIO iHTepnpeTaujio y pilueHHsax KoHcTutyuindoro Cyay
NuToscbkoi Pecnybniku Big 14 6epesHa 2006 poky i Big, 21 rpyaHs 2006 poky.
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npaBoBuii akT 6yB BU3HaHuin KC JInteu Takmm, Lo BianoBiaae KOHCTUTYL I, HATOMICTb
ak ECI1J1 Bu3Has, L0 3aCTOCYBaHHS 3a3Ha4€eHOro NpaBoOBOro akTa € OAHIE 3 MPUYNH
MOpPYLUEHHN NpaB NoANHU, WO 3axmiiaeTbcs KoHBeHLie (abo HaBnakun), € OOHUM 3
HaNBINbLL BXKIMBUX MUTAHb | CNPUYMNHAE 6arato TEOPETUYHUX | NPAKTUYHUX NPOOeM.

Micna Toro sk 6 ciyHa 2011 poky €CIMJ1 yxBanue PiweHHsa' y cnpaBi Paksas
v. Lithuania?, B skomy JIntea 6yna BU3HAHA BUHHOIO Yy MOPYLUEHHI Npas JANHA, WO
3axmLLAITLCS BiAMOBIAHO A0 nonoxeHb ctaTTi 3 MNMpoTokony Ne 1 KoHBEeHLT, nuTaHHs
KOHKYpeHLji topucnpyaeHuii ECMNJ1 ta KC Jintem He nepecTtano 6yTn 06’eKToM nuile
TEOPETUYHNX ONCKYCINS.

MosHoBaxeHHs KC Jnteu i ECIJ1icTOTHO BiapisHAOTLEA, ane To ¢akT, wo €CIJ1
po3rnsgae npasa AAVHU, WO 3axulalnTbcs KOHBEHLUIED, 9K MEBHi LiHHOCTI, WO
Takox 3axuuleHi B KoHcTtuTyuii, i KC JInTBn Nnpu yxBaneHHi pilleHb Woa0 BianoBiaHOC-
Ti NpaBOBUX aKTiB akTaMm BULLOT IOpUONYHOI cunu, Hacamnepen KOHCTUTYLIT, Takox
TNYMa4nTb NOSIOXEHHsT KOHCTUTYLi, NpU3HaYeHi Ana 3axXncTy UMX LiHHOCTer, pobutb
IOPUCNPYOEHLII0 LMX CYAiB BaXIMBOIO AJ19 060X YCTaHOB NPW BUPILLEHHI NTaHb, Bi-
HECEeHUX 00 iX KOMNeTeHLi*.

[na 3’acyBaHHA cniBBigHowWeHHS Mix topucnpyaeHuieto KC Jinteu i €CIJT cnig,
Hacamnepen 3a3Ha4ynTun, WO BiAMNOBIAHO OO0 NMONOXEHb KOHBEHLIT WOA0 OOAEPXKAHHS
YMOB NpuiHATHOCTI ckapr (naparpad 1 ctatTti 35 KonseHuii) KC JIntBm He MOXxe po3-
rnapaTmucs sk ePekTMBHUI 3acib NPaBoOBOro 3axX1UCTy B CUCTEMI BHYTPILLUHbOAEPKAB-
HOro NPaBOBOro 3axXMUCTY, KNI MaloTb OyTK BMYepnaHi 0cob0i0 00 BHECEHHS CKaprn
no €CIJI.

KC JInTBM He MOXe po3rnaaaTucs i 9k oaHa i3 3a3HadyeHunx BULLE CYyJ0BUX YCTAHOB
y 3B’513Ky 3 0COONIMBOCTAMMU MO0 KOHCTUTYLIIMHOIrO cTaTycy, 30Kpema 3aBasiku CBOIN
BUHSATKOBI KOMMETEHLIT SIK Cy40BOi YCTAaHOBU, afXe BiH € iIHCTUTYTOM KOHCTUTYLLIHOI

T Y PiwenHi Bif 6 ciuHa 2011 poky y cnpasi Paksas v. Lithuania, 3acinatouv Benukoto nanatoto,
€CIJ1, 30Kkpema, BM3HaB, WO GakT HEMOXIIMBOCTI y4acTi 3aaBHMKa y BUbopax oo Cermy He €
nopywweHHam ctatTi 3 MNpoTtokony Ne 1 KoHseHuii. Cnig, 3a3Haunty, Wwo Ao 3ragaHoro PiweHHs
BKJIIO4EHO 4aCTKOBO OKpeMy AyMKy cynai Kocta, o skoi npuegHanuca cypai Liouopis i Baka.

2 Y piweHHi Paksas v. Lithuania (Application No. 34932/04) €CIMJ1 TakoxX BpaxysBas CBOIO
poktpuHy ctatTi 3 MNpoTtokony Ne 1 KoHBeHLii, copmMynbLoBaHy y NOro nonepenHix cnpasax,
3okpema Zdanoka v. Latvia (Application No. 58278/00), Adamsons v. Latvia (Application
No. 3669/03), Tanase v. Moldova (Application No. 7/08).

3 KoHkypeHuijs topucnpyaeHuii €CIMJ1 i KC Jinteu Takox € peaynbtaTtoM Toro, sk €CIMJI
27 nunHa 2004 poky yxBanuB pilleHHs y cnpasi Sidabras and DzZiautas v. Lithuania (Application
Nos. 55480/00, 59330/00) i 7 kBiTHs 2005 poky — PiweHHs y cnpasi Rainys and Gasparavicius v.
Lithuania (Application Nos. 70665/0, 74345/01). ¥ noctaHoBi KoHcTuUTyLiiHOro Cyay JInToBcbKoi
pecny6bnikn Big 8 TpaBHs 2000 poky KOHKPETHi rapaHTii Npaea iHAMBIAA PO3rMAAAI0TLCA iHaKLLe
MOPIBHSHO i3 3ragaHmumu pieHHammn €CIrJl.

4 OuiHIOIYM CNiBBIAHOLLEHHA MiX NpaBoM KoHBeHUji i 4oKTpuHOW, chopmynboBaHo KC
JlnTBK, NOTPIGHO BiA3HAYNTU, LLO HE TiNbkK NpaBo KOHBEHLLi cnpaBisie BMNMB Ha MOro PilleHHs,
ane 11 gesiki aktn KC JInTBM Takox MatoTb 0COOSIMBE 3HAYEHHS, OCKIiNTbKN KOHCTUTYLiiHA AOKTPU-
Ha, cpOpMySibOBaHA B HUX, NPOJIMBAE CBIT/IO HA KOHCTUTYLiHI NpaBa i MOXAINBOCTI AN CBOro
3axu1cTy, gonomarae 3anobirt NOPYLUEHHAM He NnLle KOHCTUTYLIAHMX NpaB JI0ANHK, a i Npas,
Lo 3axuiaoTbes KoHBEHLUE. TUM He MeHLLIe, Us MeTa Moxe OyTn A0CArHyTa Tiflbku ToAj, Konn
CyaM 34iACHIOI0Tb NOBHOBAXEHHS NpaBoCcynas, akMMu ix Haginsge KOHCTUTYLSA, a Takox y pasi
3axMCTy NpaB NIOANHY | 3aCTOCYBAHHS NMpasa 3 ypaxyBaHHAM KOHCTUTYLIMHOT JOKTPUHK, CHOp-
MyfiboBaHoOi B aktax KC Jluteu.
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IOCTULT, WO 3AOINCHIOE CYyOOBUA KOHCTUTYLIMHMIA KOHTPOJb (& TakoX Yy 3B’A3KYy 3
HEMOXJIUBICTIO AJ11 0COOM 3BEPHYTUCH A0 HbOro 6eanocepenHbo). Takum YnHom, KC
JInTBM He MOXe Po3rnaaaTmMCs K YCTaHOBA, Lo 3abe3nedye epekTUBHUM 3acib npa-
BOBOIO 3axuUCTy 3rigHo 3i ctattelo 13 KoHeeHLuii'.

KoHBeHLUist He rapaHTye 0cobi, Lo ii cnpaBy po3rnaaaTuMe iHCTUTYT KOHCTUTYLLIN-
HOI tocTuLii?. Y PiweHHi y cnpasi Paksas v. Lithuania Big 6 ciuna 2011 poky Benuka
nanata ECIJI® Takox Big3dHaumna, WO HIXTO HE MOXE BuMaratm HagaHHs 3acobiB
MPaBOBOIro 3axXUCTY, WO O03BOJIIE KOHCTUTYLIMHUIA NPELEAEHT i3 IOPUANYHOK CUIO0
3aKOHY, L0 MOXe OYyTM 3MIHEHUIA.

Micna npuitnatTa €CMJ1 6 ciuHa 2011 poky PiweHHs y cnpasi Paksas v. Lithuania
KOHKYPEHLis opUCTIPYAEHL,ii Habyna HOBOIO xapakTepy, Lo 6y/10 NOB’A3aHO 3 Pi3HOLO
OLIHKOKO KOHCTUTYLIMHUX LiHHOCTEN i LiHHOCTEN, WO 3axuwaloTbcd KoHBeHLUie, a
TakoX PIi3HUM CTaBNEHHAM 00 rapaHTii nacMBHOIO BMOOPYOro npasa ocobu, To6TO
LOA0 y4acTi y BMbopax sk kaHamaaTa B 3akoHoaaBunii opraH snagu (Cenm).

KoHcTuTyuiMHa nokTpuHa Bnbopis 6yna cpopmynboBaHa KC JInTeu y pisHux cnpa-
BaxX KOHCTUTYLIMHOI IOCTULIi Ta PiBHOMaHITHUX acrnekTax, OAuH 3 SKMX CTOCYETbCS
YMOB, 3a gkMx ocoba He Moxe banoTtyBaTMca Ha Bubopax Mpe3mpeHta Pecnybniku
(unena Cerimy). LOKTpUHY OOMEXEHHS MpaBa JIOOMHM Ha yyacTb Yy BMOOpax
MpeanpeHTta Pecnybnikn (4unena Cerimy) 6yno cbopmMmynboBaHo y PiweHHi KC Jluteu
Big, 25 TpaBHa 2004 poky, sike, K yxe 3a3Havanocs, HabyBae 0COBIMBOro 3HAYEHHS 3
nornsay Po3BUTKY KOHCTUTYLINHOT AOKTPUHU BUOOPIB.

3oKkpema, Aarym TyMadyeHHs NoNoXeHb NyHKTY 2 cTtaTtTi 34 Ta nyHkTy 1 cTatTi 78
KoHcTuTyuji, y noctaHoBi Big 25 TpaBHa 2004 poky KC JIntBn BM3HAYMB, WO 3rigHO 3
KoHcTuTyujeo ocoba, sika 6yna BiacTopoHeHa Big, nocaan abo maHaaTt yneHa Cerimy
AKOi OYB BiOKIMKAHMIA Y NOPSAAKY iMNIYMEHTY Y 3B’A3KY 3 MOPYLUEHHAM MPUCATU, TPY-
OvM nopyleHHsaM KoHCTUTYLi, @ TakoX 3a 3/104UH, HIKONn He Moxe Oyt obpaHa
Mpe3unpoeHtom Pecnybnikn.

Mig yac TnymaveHHsa nonoxeHb KoHcTutyuii KC JInten, 3okpema, nigKpecnms, Wo
KoHcTuTyLis 3abe3nedvye Take NpaBOBE PEryioBaHHS, BiAMNOBIOHO OO0 SIKOro ocoba,
MaHpaT 4YneHa CenMy skoi 6yn0 BUSHAHO HEYNHHMM B NOPSAKY iMNiYMEHTY 3a rpyoe
nopyweHHs KoHcTuTyuii abo nopylueHHst npucsarun, abo ocoba, sika 6yna 3BinbHeHa 3
nocaaun MNpeanaeHta Pecnybniku, MNpeanaenTta abo cynaie KoHctutyuinHoro Cyay,
lonosu abo cynni BepxosHoro Cyay, lonosu abo cyani AnensuiiHoro cyay 3a rpyoe
nopyLueHHss KoHcTuTyuii abo nopylleHHs npucaru, BignosigHO A0 KoHCTuTyuii He
Moxe OyTu obpaHa [lMpeamgeHToM Pecnybniku, yneHom CeiMy, a TakoX He MOoXe

' Usa ctarta KoHBeHLii, 30kpema, nepenbavae, L0 KOXeH, 4yni npasa i ceob6oan, BU3HaHI B
KoHBeHLii, nopywyoTbcs, Matume edekTUBHUI 3acid MpaBOBOro 3ax1UCTy B HaLjiOHANbHOMY
opraHi Bnagm.

2 €CnJ1 y cnpasi MpoHiHa npoTu Ykpainu (piweHHsa Big 18 nunHa 2006 poky (ckapra
Ne 63566,/00)), nocunarymcb Ha paHille chopmMyibOBaHi NpeLeneHTn, 3a3HaqmB, Wo KoHBeHLis
He rapaHTye sik Take NpaBo Ha JOCTYMN [0 CyAy 3 KOMMETEHLIEI0 NPO BU3HAHHA HEAINCHMM abo
CKacCyBaHHSI YYHHOIO 3aKoHy, abo Aatn odiuiiHe TNyMayeHHst 3aKOHY, | He rapaHTye OyOb-siKe
NpaBo Ha PO3rMs Cnpasu, NoNepeaHbO BUPILLEHOI Y HaLOHaIbHOMY CYAI, Y IHLLOMY HaujioHab-
HOMY 260 MiXXHapPOOHOMY OPraHi.

8 PiweHHa Benukoi nanatu €CMJ Big 6 ciyna 2011 poky y cnpasi Paksas v. Lithuania
(Application No. 34932/04).
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06iNHATM nocany, BCTYMN A0 SKOi BianoBiaHO A0 KOHCTUTYLi NOB’A3aHN4 i3 NPUAHAT-
TSM NPUCArK, 3akpinneHoi B KOHCTUTYyLi.

Y 3a3HaueHin noctaHoBi KC JIMTBM TakoX HagaB TIyMayYeHHst CYTHOCTI KOHCTUTY-
LMHOrO iIHCTUTYTY IMMIYMEHTY Ta MOro 3B’A3Ky 3 peasnisaLlieto NacMBHOro BMOOPHOro
npaea ocobu, 3a3Ha4MBLUN, LLLO OAHIE0 3 GOpM NyBAIYHOrO 4EMOKPATUYHOIrO KOHTPO-
N0 € KOHCTUTYLIMHNIA IHCTUTYT iMNIYMEHTY. 3aCTOCYBAHHS iMMIYMEHTY AK iHCTUTYTY
creuianbHOT NapaaMeHTCbKOi Npouenypu i KOHCTUTYLIMHOT CaHKLji — BigCTOPOHEHHS
BiO, nocaan, BU3Ha4YeHoi B KOHCTUTYLIT, € OOAHUM i3 3aX0AiB CaMO3axuUCTy Oep>KaBHOI
€[HOCTI, rpPOMaasHCbKOI Hauii, crnocib BlacHOro 3axucTy Bifg, BULLMX NOCaaoBMX OCi6
OpraHiB Aep>XXaBHOI Bfiaau, ski irHopytoTb KOHCTUTYLIO Ta npaso.

Ha BiamiHy Big BcTaHoBNeHOi KC JINTBM AOKTPUHN 0OMEXEHHS rnpaBa ocobu 6ano-
TyBaTuUCs Ha BMbOOpax, 3okpema sik yneH Cenmy, ECIJ1 y cnpasi Paksas v. Lithuania
YXBasMB, O NOCTIMHWUI | HE3BOPOTHWUI XapakTep amckeanidikauii 3asBHMKa € Nopy-
weHHam ctaTTi 3 MpoTokony Ne 1 KoHBeHLji', BU3HaBLUN e 0OMEXEHHS Henponop-
uinHuMm. Mepepn TuM K AinTn Takoro BUCHOBKY, ECIJT naB ouiHKy pi3HUM 0OCTaBMHAM,
O CTOCYIOTbCA CNpaBun, 30Kpema BkaldaBLuu, o ctatta 3 MNMpoTtokony Ne 1 3acTtoco-
BYETbCS JIMLLIE OO0 BUOOPIB «3aKOHO4ABYOr0 OPraHy»; BPaxoBYUN KOHCTUTYLIAHUIA
nopsaok JINTBU, >XOOHUX CYMHIBIB HE BUHMKAE i WOAO 3aCTOCYBaHHA cTaTTi 3
MpoTokony Ne 1 KoHBeHLii 0o BUGOpIB YneHis Cenmy?.

€CIJ13a3HaumB, wo ctatta 3 MNpotokony Ne 1 KoOHBeHLi, sika 3aKpirn/itoe 0OCHOBOMO-
JNIOXXHUIM NpUHUMN ePEKTUBHOT MOAITUYHOT AEMOKPATIi i, BiANOBiAHO, Mae NepLIoYeprose
3Ha4YeHHs, nependadyae cyd’eKTUBHE NPaBO rosiocy i NpaBo 6anoTyBaTUCA Ha BUOOpax
(xo4a Ui NpaBa BaxMBi, BOHW He € abCONMIOTHUMN); TYT MicLle AN1s «40MNyCTUMUX OOMe-
XeHb», i [IoroBipHUM Aepxasam nosuHHa OyTn HagaHa cBoboaa po3cyay Y win coepid.

IHTEepnpeTytouM Mexi cBoGoaN Po3Cyay Aep>KaBu B rany3i 0OMexeHHs BUOOopUmX
npas, ECIJ1 BBaxae, WO cBob6OAa po3Ccyay X04 i lWmMpokKa, ane He BCeocshkHa. [ns
€CMNJ1 Baxnueo, 4n 6yno gotpumaHo sumoru ctatTti 3 MNpotokony Ne 1 KoHBeHLi.

T CrtatTa 3 MpoTtokony Ne 1 KoHBeHLii 3a3Hayae: «Bucoki JorosipHi CTopoHr 30608’ A3y10ThCA
NPOBOAMTU BiNlbHi BUOOPU 3 POIYMHOIO MEPIOAVNYHICTIO LUNISXOM TAEMHOrO rO/0OCYBAHHSA B
yMOBax, ki 3abe3neqyBaTMMyThb BiflbHE BONEBUSIBAIEHHST HAPOAY Ha BMGopax 3akOHOAABYOro
opraHy».

2 VY piweHHi Paksas v. Lithuania €ECIMNJ1 nocnascs Ha 3aranbHi NPUHLMAK, SKi MICTUTL cTaTTa 3
MpoTtokony Ne 1 KoHBeHLU,i, i ski 6ynn pO3BUHEHI Y MONOXEHHsIX pilleHb Mathieu-Mohin and
Clerfayt v. Belgium (No. 9267/81, 2 March 1987); Zdanoka v. Latvia (No. 58278/00, 16 March
2006), Adamsons v. Latvia (No. 3669/03, 24 June 2008); and Tanase v. Moldova (No. 7/08,
27 April 2010).

3 €CINJI1 npu iHTepnpeTaLji Mex po3cyay AepXasu y chepi perynoBaHHs BUGOPHOro 3aKOHO-
[ABCTBA 3a3HA4ae, L0 pO3Ccyn Yy Ui ranysi € wnpoknm, Bbayatouu, Wwo icHye 6e3niy cnocobis
opraHisalii Ta NnpoBeAeHHs BUOOPUMX CUCTEM | BaraTto BiAMIHHOCTEN, 30Kpema B iCTOPUYHOMY
PO3BUTKY, KyNIbTYPHOMY PO3MAITTi Ta MONITUYHI Aymuji B €BPONI, LLOAO SKUX A5 KOXHOI OrOBip-
HOT Jep>XXaBu € BlacHe AeMOKpaTUiHe 6ayeHHs. Takum YMHOM, 3 METOIO 3aCTOCYBaHHA CTaTTi 3
MpoTtokony Ne 1 KoHBeHLji 6yab-ske Bubopye 3aKkoHOAaBCTBO abo BMOOpYa cucTeEMa MOBUHHI
OLIHIOBATUCS Y CBIT/i NONITUYHOT eBONIOLT KpaiHW; OYHKLIT, ki Oynn 6 HENPUHATHI B KOHTEKCTI
OJHiei cnMcTemMu, BiANOBIAHO, MOXYTb OYTV BUNpPaBAaHi B KOHTEKCTI iHLLOI, NPUHAaMMHi Nokn obpa-
Ha cuctema nepenbdayae ymoBu, siki 3a6e3MeyytoTb «BiflbHEe BUPaXeHHs1 BOJi Hapoay Yy BUOOpiI
3aKOHOLABYOro opraHy». 30Kkpema, AOrOBipHI AepXaBU KOPUCTYIOTbLCS 3HAYHOK CBOGOOOM Y
BCTaAHOBJIEHHI KPUTEPIIB, SIKi PErYMIOI0Tb NMPaBO Ha y4acTb y BUOOpax, i 3arasioM BOHU MOXYTb
BBECTW BiflbLLI CYBOPI BMMOIM B LIbOMY KOHTEKCTI, HiXX B KOHTEKCTi NpaBa Ha roJyIoCyBaHHS.
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€CIJ1 noBMHEH NepekoHaTUCS, LU0 3anpoBaaykeHi 0OMeXEHHS He BMNANBalOTb HA Take
NpaBo HaACTiNbkK, WO6 NOPYyLIYyBATX CaMy CyTb MOro 3MiCTy i N036aBmTK Moro edek-
TUBHOCTI, LLIO BOHW NEPEecniaytoTb 3aKOHHY METY i L0 BUKOPUCTaHi 3acobu € nponop-
LinHMMn. 3okpema, Taki 0OMEXEHHS He MOBUHHI 3aBaguUTU «BifIbHOMY BUPAXEHHIO
BOJIi HApoay Nia, Yyac BUOOPIB 3aKOHO4ABYOr0 OpraHy».

Jatoun ouiHKy BianoBiAHOMY NPaBOBOMY perynioBaHHIO BUOopie no Cerimy, ECIJI
3a3Ha4ymB, WO NPUHLMM, 3rigHO 3 9KMM 0c00a, BiACTOPOHEHa Big, nocaauv npe3naeHTa
y pe3ynbTaTi iMNiYMeHTY, He No36aBNsSETbCS NMpaBa OanoTtyBaTucsa Ha BMOOpax OO0
Cenmy, Bunnmeae 3 noctaHoBu KC Jinteu Big 25 TpaBHa 2004 poky i 3akoHy, yxBane-
Horo Cenmom Big, 15 nunHa 2004 poky.

€CIMJ1 TakoxX AaB OLHKY eneMeHTaM iIHCTUTYTY iIMMNIYMEHTY i niakpecnue, Wwo 3abo-
pOHa, HaknageHa Ha 3asiBHWKA, € HacChigKOM MOro BiACTOPOHEHHS Bif4 nocagu y
pes3ynbTaTi iMNiYMEHTY, METOIO IKOro BianosiaHo Ao PernameHTy CeiiMy € BU3HAYEHHS
KOHCTUTYLMHOI BiANOBIAaNbHOCTI BMLLMX MOCAO0BUX OCIO 3a Aji, CKOEHI HUMK Mpwn
BUKOHAHHI cnyX00BKx 0060B’A3KIB, AKi NigpvBalOTbh AO0BIPY A0 BNaau; 3axoauv y LN
dopmanbHii YacTuHi, 3rigHo 3 noctaHoBoo KC Jlnteum Big 24 tpaBHa 2004 poky €
MEXaHIBMOM CaM03axnUCTy AEMOKPATIi Yepe3 «UMBIIbHUN | AEMOKPATUYHUN KOHTPOJTb»
ocib, Aki obiMaloTb AepPXXaBHiI nocagu, i Mae Ha MeTi BUKJTIOYUTM i3 3aKOHO4ABYOr O
OopraHy BULLIMX MOocaaoBux ocib, ski, 3okpemMa, BUHMHUAN rpyOi nopyLueHHs KoOHCTUTYyLIi
ab0 nopyLUMIN CBOKO KOHCTUTYLLINHY NPUCATY (Hanpuknag, KONULWHIN Npe3naeHT Bia-
CTOPOHEHMI Bif, nocaaun nicns iMniymMeHTy 3a rpybe nopylueHHss KoHcTuTyLii i nopy-
LUIEHHS KOHCTUTYLINHOT NPUCArv, TOMY HEMAE XOAHNX CYMHIBIB Y TOMY, LLIO 3a9BHUK Y
3ragaHoMy BUNaaKy HanexmTb OO0 L€l rpynn).

€CTIJ1, He Gaxaloum NPUMEHLLUTY CEPMO3HICTb NepeabdadvyBaHOi NOBEAIHKN 3as1B-
HMKa Y 3B’S13KY 3 MOr0 KOHCTUTYLLINHMMKM 000B’A3kaMu abo NPUHLMN NOro BiACTOPO-
HEHHs BiO, Mocaau §IK NMpes3naeHTa, BU3HAYMB MacluTabu HacnigkiB 0OMexXeHHs y
3M0iCHEeHHI noro npas BianosiaHo Ao ctatTi 3 Npotokony Ne 1 KoHBeHLi. Ak Bu3Hayae
NO3UTUBHE KOHCTUTYLLiiHE NPaBO, 3assBHUK HE3BOPOTHO NO30aBNSETLCS MOXJ/IMBOCTI
6anoTyBaTmcsa Ha BUbopax Ao napnamMmeHTy. Lle ycknagHIETbCS TUM, LLLO BiACTOPOHEH-
HS Bif, NOCaaM 03HAYaE HEMOXJIMBICTb 3asiBHUKA He NLLe OYTW YIEHOM NapiamMeHTy,
a 1 obinmaTun Oyap-SKy iHLY nocany, Wo nependadyae NPURHATTS NPUCSTY BiANMoOBiAHO
00 KoHCTUTyLji.

OujHI004M NpaBOBE pPeryJtoBaHHA, BU3Ha4eHe y 3akoHi npo Bnbopu o Cerimy, a
Takox onocepenkosaHo noctaHoBy KC Jluteu Big 25 TpasHs 2004 poky Ta BUCAOBJIIO-
toun cBoto Hesroay, ECI1J1 3a3HaumB, WO LIE He € OOCTaTHIM, Wob6 nepekoHatn Cyny
TOMY, LLO HE3BOPOTHa AuckBanidikalis 3asiBHMKA CTOCOBHO y4acTi y BuOOpax €
pes3ynbraToM fAji 3aranbHUX MOJNIOXEHb WOA0 MPOMNOPLUIMHOCTI peakuii Ha BUMOIN
3abe3neyvyeHHs 4eMOKPaTUYHOro Nopsiaky, Ta NiATBEPAMB, LLO «BiflbHE BUPAXEHHS
BOJIi Hapoay Ha BMOOpax 3akoHOAAaBYOro opraHy» mae OyTn 3abesnedyeHe B YCix
BMNagkax.

Y upomy piweHHi ECINJ1 3amyLweHuin 6yB BU3HAUYNTU CBOE CTABNIEHHSA 0 LIHHOCTEN,
wo 3axunwatotbea KoHeeHuieo (i KOHCTUTYLIE), BPaxoBykoUn, SKiR i3 LIMX LIHHOCTEN
NMOBVHEH HaAAaBaTUCS NPIOPUTET.

TakMM YNHOM, OLLHIOYM BanaHC i KOHKYPEHLO LLIHHOCTEeN, MexaHi3M caMo3axmc-
Ty OemMokparii, 3a AOMOMOrol0 SKOro 3A4INCHIOETLCHA BUKIIIOYEHHS i3 3aKOHO4ABYOro
opraHy BULLMX NOCAA0BUX OCiB, ki BUMHUNM rpybi nopyLueHHs KOHCTUTYLi abo nopy-

140



BicHuk KoHcTuTtyuiviHoro Cyay Ykpainv

Ne 3/2013

LWWAN KOHCTUTYLiINHY npucary (0OMexXyroum 3a3HadyeHe NpaBo LMX NocagoBux OCio
NPOTArOM HEBM3HAYEHOrO MeEpPioay 4Yacy), a TakoxX cBOOOAy BMPaKEHHSI BOJIi Hapoay
Ha BMOOpax OO0 3akoHomaByoro opraHy, €CIJ1 Hagae npiopuTeT OCTaHHBLOMY.
AbBconoTHe obMeXxeHHs ana ocobwu (nmocagoBoi ocobu), sika rpybo nopylimna
KoHcTuTyuito abo KOHCTUTYLINHY npucary, Woao yyacTi y Bubopax sk kaHavpata 'y
uneHun Cerimy (KOHCTUTYLLINHI 3acafiv He BCTAHOBJIIOKOTh MEBHOMO TEPMIHY LOAO0 Oyab-
SIKOI MOXJIMBOCTI Nepernsaay 3asHa4eHoro 3axoay), HaBiTb 3 ypaxyBaHHSAM MONITUYHO-
ro KOHTEKCTY aepxasu (JIntea), 6yno sutnymadeHe ECIJ1 sk Take, WO € MOPYLUEHHAM
npaea ocobu Ha y4yacTb y BMOOpax Ak kaHaugaTa y YieHW 3aKOHOA4ABYOrO OpraHy
(Cenmy), wo rapaHtyetbes ctatteto 3 MNpoTtokony Ne 1 KoHBeHLi.

Jatoun OLiHKY 3a3HA4YE€HMM KOHCTUTYLHUM LiHHOCTSAM, KC JIUTBM y NOCTaHOBI Bif,
25 1tpaBHs 2004 poky, Ha BiaMiHy Big €CIJ1, BinaaB npiopuTeT He NpaBy ocobu, ska
rpy6o nopywwmna KoHcTuTyuito abo KOHCTUTYLINHY NPUCSryY, B39TU y4acTb y BUbopax
[0 3aKOHO4ABYOr0 OpraHy, a MexaHiamy caMmo3axucTy AemMokparTii, TOOTO 36epexeH-
HIO EMOKPATUYHOI O NMOPSAAKY K JIEMNTUMHOT i KOHCTUTYLIMHO 3aXULLLEHOT METW.

Mo>Ha AiiTn BUCHOBKY, L0 Pi3HE PO3YMIHHS LiHHOCTEN, aki 3axuuae €CIJ1 i KC
JInTBwn, i pi3Hi NpiopnTeTM LWOLO UUX LHHOCTEN 3yMOB/IEHI KOHKYPEHLLEIO opuCnpy-
OeHUii umx cyais.

3HayHe Koo nuTaHb 6yno MOPYLUEHO B pPe3ynbTaTi KOHKYPEHLUji opucnpyaeHLii
€CIMNJ1 ta KC JInTtew, pilleHHs y KX MatloTb OyTK yxBaneHi 6€3 NopyLUEHHS NPUHLMNY
BepxoBeHCcTBa KOHCTUTYLI, LWISIXOM NOLLYKY 32C00IB YCYHEHHS BiIMIHHOCTEN CTOCOB-
HO OXOPOHW LiHHOCTEN, ki 3axmwaTbcst KoHCcTUTyuielo Ta KOHBEHUIED. Pi3Hi OLIHKK
nosioxeHb npaBoBux akTiB €CIJ1, 3 nornaay aoTpumaHHs KOHBEHLIT, He MOXHa po3-
rnagaTy 9K icTOTHY 06CcTaBuvHy, 3aBaskm skin KC JIuTeu Mmoxe nepernagaTy 3a3HayeHi
npaBoOBi aKTu.

Y cuTyauii KOHKYpeHLUii opncnpyaeHLii, Wwo BiabyBaeTbCA HEe 3a PaxyHOK BigMiH-
HOCTEW B OLLIHLi NPaBOBOr0 PEryntoBaHHS, ke 6e3nocepenHbo BUNINBAE 3 KOHCTUTYLT
Ta 3yMOBWJIO NOPYLLEHHS 3axumiLeHnx KOHBEHLEO NpaB NioanHn, MoxHa 0yno 6 nocu-
natucsa Ha coopmynboBaHy KC JINTBM OOKTPUHY MiXXKHAPOAHUX AOrOBOPIB K AXepen
npaea. 3rigHO 3 Helo Yy BMNaZkax, KoM HaujioHabHI NPaBOBi akTK (30Kkpema 3aKOoHU
ab0 KOHCTUTYLiNHI 3aKOHK) CTBOPIOIOThL Take NMpaBOBe PEeryioBaHHS, L0 KOHKYPYE 3
BCTAHOB/IEHMM Y MiXHapPOOHOMY [O0roBOpi i He 3acHoBaHe 6Oe3nocepenHbO Ha
KoHcTuTyUii, noTpiBHO 3acToCcyBaTh MixXkHApOAHWI AoroBip. OgHak yXxBasieHHS pilleH-
HA Yy pasi KOHKYPEeHLji 1opucnpyaeHuii, 3yMOBAEHOI PI3HMMK OLiHKaMu NpaBOBOro
PEerynioBaHHA y 3akOHi i NiA3akOHHOMY nNpaBoBOMY akTi 3 nornsany KoHctutyuii ta
KoHBeHLUji, Mmae OyTn 3abe3nedyeHe LWNSXOM PO3rAsay CnpaB Yy cyaax 3araibHoi opuc-
OVKLii, 0cOBNNBO B TUX CUTYALLIAX, KON 3aKOHOdaBELb HE BHOCUTb HANEXHUX 3MiH 10
NpPaBOBOro peryntoBaHHs 3 nornsay KoHseHuii. MpoTe y pasi Konm Take npaBoBe pery-
NoBaHHSA 6e3nocepenHbo BUNaMBae 3 KOHCTUTYLT, BAHMKAE NMUTAHHA MPO BHECEHHS
3MiH 00 BignoBigHuX nonoxeHb KoHcTuTyuii. OTXe, B Wi cUTyauji opuaOuyHniA NpoLec
BU3HA4Yae NMpouec NPUNHATTS NONITUYHUX pilleHb. Came Taka npupoaa 3a3Ha4vyeHoi
KOHKypeHLUji topucnpyaeHuii ECMNJ ta KC Jinten'.

T 3 uporo nutaHHsa KoHcTutyuiriHuii Cya, JInToBCbKOi PecnyGniky BUCNOBUB CBOIO AYMKY,
3as8BMBLUM NMPO Le B odiuinHi 3aasi Big, 10 ciuHa 2011 poky «[po peanizauito pilweHHs ECIMJ Big,
6 ciyHa 2011 poky» (http://www.Irkt.lt/Pranesimai/txt_2011/L20110110c.htm).
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2.2. okTpuHa npeueneHTy gK mkepena npasa'. KC JIUTBM TakoX pO3LLMPUB
KONo gxepen npasa, OOrpyHTYBaBLUM OOKTPUHY MPELefeHTy — HOBOro mxepena
npasa y npaBoBin cucTteMi JInteu, i chopmyniosBas OCHOBHI NPUHLMMAN MO0 3aCTOCY-
BaHHS y cynoBir npaktuui. KC JInteu 06rpyHTYBaB AOKTPUHY NPELLEOEHTY K axepena
npasa nNpv iHTepnpeTaLii NpUHLKMNY NPaBoBOI AepXaBu, 3akpinaeHoro B KoHCTUTyL;i,
o nependavae crtanui xapaktep (continuity) opucnpyaexLuii. 3rigHo 3 NOCTaHOBOIO
Bif, 26 6epesHsa 2006 poky Ler acnekT Mae 0cobnmBe 3Ha4YeHHs, ockinbkn KC Jluteu
chopmynioBaB AOKTPUHY NMPELEOEHTY K JKepena npasa, po3pobieHy B iHLINX AOro
NPaBOBUX aKTax, 30KpemMa y NnoCTaHoBI Bif, 24 xoBTHs 2007 poky.

Y PiweHrHi Big 21 nuctonaga 2006 poky? KC JInTeu 3ayBaxuB, LLO HE TiNlbKy 3BU-
YyanHi cyau, ane n BiH cam NoB’A3aHU NpeueaeHTamMu, ki CTBOPMB, a Takox chop-
MYJIbOBAHOK HUM OQILiMHO KOHCTUTYLINHOK AOKTPUHOIO, WO OOrpyHTOBYE Mnpe-
LeneHTun.

Y nocTaHosi Big 24 xo08THs 2007 poky® KC JInTBM 3a3Ha4uB, WO CYA0Bi NpeLUeaeH-
TV € OXepenom npaea — auctoritate rationis (aBTOPUTETOM NOTiKU?*); MOCUNAHHS Ha
nPeueneHTn € yMOBOIO YHidiKOBaHOI (yCTaneHoi, NocnigoBHOI) Cya0BOi NpakTuUKu Ta
peanizauii NpuHUMNY CNpaBenMBOCTI, YKOPiHEHOT B KOHCTUTYLUIi. TakKnuM 4nMHOM, He
[onyckaeTbes, Wwob cyaoBi NpeueneHTn HeoOrpyHTOBaHO Bym npoirHopoBaHi. [ns

Cnin, 3a3HaunTK, WO BiANOBIAHO 00 MNocTaHoBM Npem’ep-MiHicTpa JIntoBcbkoi Pecnybnikn Bif,
17 ciyns 2011 poky Ne 15 6yna cpopmoBaHa poboya rpyna afs niaroToBKM NPONO3nLLi LLL0A0
peanisdauiji pilueHHa Benukoi nanatm €CIJ1 Big, 6 ciuHa 2011 poky y cnpasi Paksas v. Lithuania.
Mponosuuii po6oyoi rpynun oTpumanu 3rogy ypsay.

' HaujoHanbHa npaBoBa cuctema JIMTOBCbKOI Pecnybniku Taxie 10 CKaHaMHaBCbKOT NpaBoBoi
ciM’i, fika NocCifae NPOMIXKHE MONOXEHHS MiX aHI10-aMEePUKAHCLKOID | POMaHO-repMaHCbKOK
npaBoBMMMU CiM’amMK. [ng nepLioi NpeueaeHT € NePBUHHNM, HANBaXK/IMBILLMM OXKEPENOM NpaBa
Yy CUCTEMI [XEpen npasa; y CTPOroMy pPO3yMiHHI CTaTyTHE NpaBO NapfiiaMeHTIiB He MOBUHHO
BTpy4YaTnUCs y cdepy 3aranbHOro npaea (common law) cyaiB, ooHaK CUTyauist 3MIHIOETLCS Y
3B’A3Ky i3 BXogxeHHaM O6’egHaHoro Koponisctea Benvkoi BpuTanii i MiBHivyHOI IpnaHaii oo €C,
O Yy CBOIO Yepry Npu3BOAMTb OO 3POCTaHHSA POJi CTAaTyTHOro npasa napiamMeHTy, a TOMy Ha
3arasibHe NpaBo CyAiB BMMBae 3akoHOAABCTBO EC. Y poMaHO-repMaHCbKiin NpaBoBiit CiM'i, 0o
AKOI TakoX HanexuTb YKpaiHa, NepBUHHUM [OXEepesioM npaBa € 3akoH, TOOTO npaBoBi akTu
(iepapxito AKMX 04HOMOE KOHCTUTYLLIA), AKi YXBaIOOTb KOMMNETEHTHI OpraHun Biaau, HagineHi Bia-
NOBIAHUMW NPaBOTBOPYMMUM MOBHOBaXEHHAMW BiAMNOBIAHO OO0 KOHCTUTYUIi. KOpucnpyaeHuis
cyAiB Nocigae nignopsaKkoBaHe NMOSIOXKEHHS WOoA0 3aKOHY; cneundiyHy npupoay Mae KOHCTUTY-
LiiHa lopuCnpyaeHLis, ska sui generis He MOXe MaTu NiA3akoHHOIro XapakTepy, a € pesynbra-
TOM iHTepnpeTauii KOHCTUTYUIHUX MONIOXeHb (TOOGTO Mae MiAKOHCTUTYLIHUIA XapakTep),
€ CBOEPIOHOK OPUOMNYHOK KOHCTPYKLUIED, CNPSMOBAHOK Ha KOHKPETM3aLilo i AeTtanidawiio
KOHCTUTYLIMHUX HOPM, a NapsiaMeHTU Ta iHLWi NpaBOTBOPYI OpraHn MaloTb yXBasloBaTU CBOI
NnpaBoBi akTW BIAMNOBIAHO OO0 MOMOXEHb KOHCTUTYLIT Ta aKTiB KOHCTUTYLIAHOT IOPUCNPYAEHLLi.
Y uint ctatTi po3rnagatoTeca npeueneHtTn KoHctutyuiiHoro Cyay JIntoBcbkoi Pecnybnikmi gk
NepBMHHOIO Axepena npaea, LWo FpyHTYeTbCs Ha HopMax KoHeTuTyuii JIntoscbkoi Pecny6niku,
npu LbOMY 3a3HAYAETHLCS, LLLO POJib CYA0BOr0 NPeLeneHTy He cnig abconoTuaysaTu.

2 PiweHHs KoHctutyuiiHoro Cyay JIuToscbkoi Pecny6nikuy Big, 21 nuctonaga 2006 poky «Mpo
dopmMyBaHHA CENMOM TUMYACOBUX CNiJYNX KOMICil».

3 MoctaHoBa KoHcTuTyujiHoro Cyay JIutoscbkoi Pecny6niku Big, 24 xoBTHa 2007 poky «Mpo
CYZOBi NpeLefeHTH | posib ckapr Ha cynoBi pilueHHs Ao KoHcTtutyuiiHoro Cyay abo agMmiHicTpa-
TUBHOIO CyLy>.

4 3 BiOOMOro npuchie’s B pUMCbKOMY Npasi: non ratione auctoritatis, sed auctoritate rationis
(He B cuny NOrikn aBTOPUTETY, & B CUY aBTOPUTETY NOrikn) (Npum. nepekn. — M. C.).
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TOro, o6 BMKOHYBATU L0 OYHKLIO HANEXHUM YMHOM, NMPeueneHT MatTb ByTHY YiT-
knmu. CyaoBi NpeueneHT He MOXYTb BCTynaTu, 30KpemMa, y CynepeyHicTb i3 odiuin-
HOI KOHCTUTYLIMHOIO OOKTPUHO. 3 iHWOro 60Ky, He J40MNyCcKaeTbes, o6 3HAYEHHS
CYAO0BUX MPELEOEHTIB K AXepes npaBa NepeoLiHIoBaNOCs, HE KaXydu BXe MNpo ix
abconioTrsauio. 1o cyaoBux NpeLeneHTiB Chif cTaBUTUCS 3 0C061MBOI0 06epexHic-
Ti0. KC Jlutem nigkpecnus, Wo y pasdi n0CunaHHa Ha BnacHy copMynb0BaHy KOHCTU-
TYLiIHY LOKTPUHY i NpeueneHTu, BiH NOBMHEH 3a6e3neunTn 6e3nepepBHICTb (conti-
nuity) KOHCTUTYLIAHOI lopmucnpyaeHLii (i NoOCNiAOBHICTb, y3roAXeHiCTb) i nependayy-
BaAHICTb CBOIX pilleHb. BioxnneHHs Big, CTBOPEHUX HAM NPELLEOEHTIB MOXNBeE Y pasi
yXBaNleHHS PIileHHSA Yy ChpaBi KOHCTUTYLIMHOrO npaBoCynast i HOBi NpeueneHTr
MOXYTb OYTM CTBOPEHI NMLLE Y BUNAAKax, KON LLe € HEMUHYYUM i 06’ EKTUBHO HEOD-
XiAHUM, KOHCTUTYLIMHO OBr'PYHTOBAHUM i MOTMBOBaHUM. TakoX O®iLjiHi KOHCTUTY-
LiHI OOKTpWHAalbHI MOMIOXEHHS, Ha sKMUX 3acHoBaHi npeueneHtTn KC JInteu, He
MOXYTb OYTW NEPErnsHyTi TakMM YMHOM, LWOo6 odiuiiHa KOHCTUTYLiAHA OOKTPUHA
Oyna 3MmiHeHa.

Teopisa oxepen npasa, 30KpemMa OXepesn KOHCTUTYLIMHOIMO npaBa, WO CbOrogHi
chopmynboBaHa KC JInteu, € ayxe BaXIMBUM YMHHUKOM CTAHOBJIEHHS HOBOI napa-
ONTMU KOHCTUTYLIMHOIo npasa.

3. MepeTBopeHHs KoHcTuTyuil Big pgeknapauii o0 HOpPM i NPUHUMMIB.
BUHMKHEHHA CYA0BOr0 KOHCTUTYLIMHOIO KOHTPOJIIO Ta AOr0 PO3BUTOK BU3HAYaOTbLCS
3POCTaHHAM BaXKJIMBOCTI Npasa i N0ABOK KOHLeNUiT KOHCTUTYLT K «XXMBOro» npasa.
Y nowykax BignoBiAi Ha 3anuUTaHHs, Y1 He cynepedyaTb KOHCTUTYLiTi HOPMIY 3BUYANHINX
3akoHiB, KC JInten po3’acHioe i Tnymauntb KOHCTUTYLIIO, CAPUSIOYN CTAHOBMIEHHIO
«KNBOI KOHCTUTYLLiT».

3BUYAHO, M1 MOXEMO NULLE 300raZlyBaTUCS, K PO3yMinocs 6 3HaYEHHSI KOHCTU-
TYLAHOro npaea, skbu Cy40BOr0 KOHCTUTYLIAHOrO KOHTPOJIO He icHyBano. OpHak,
He3BaXalo4un Ha «3MaraHHs» HaykoBOi AyMku 3 opucnpyaeHuieio KC JInteu, icTOTHI
3MiHM B iIHTEpPNpeTaLii NOHATTA KOHCTUTYLIMHOIO npasa (NPOBIAHVM OXKEPESIOM SIKOro
€ «KMBa KOHCTUTYLS») SIK NpaBa HaMBULLOIrO NOPSLKY BU3HAYalOTbCS IOPUCMPYLEH-
LLiE0 OCTAHHBLOIO.

Cnip, Big3HaunTy noctaHoBy Bifg, 25 TpasHsa 2004 poky’, B akii KC Jluteu cpopmy-
noBaB JOKTPUHY TnymMmadeHHsa KoHctutyuii (i HOpM | nNpuvHUMNIB) i KOHUENLio
KOHCTUTYUIT SIK HaMBULLLOIO 3aKOHY, B IkOMY BiacyTHI nporanvHn. KC JlnTeu nigkpec-
NIMB, WO Yy 3B’A3KY 3 TUM, WO KOHCTUTYUIS € LifliCHUM aKTOM, KU CKIaaaeTbCs 3
PI3HUX MOJIOXEHb K KOHCTUTYLIMHUX HOPM, TakK i KOHCTUTYLINHUX MPUHLMNIB, MiX
AKUMW HE MOXe ByTUN CynepeyHocTelr, 60 BOHU € rapMOHIMHOIO CUCTEMOIO, Ta LLLO KOH-
CTUTYLiINHI IPUHLXNW BUNAVBAIOTb i3 CYKYNMHOCTI KOHCTUTYLIMHO-NPAaBOBOrO Perysto-
BaHHS, Bigomaroum ayx KoHcTuTyuil, i 3i 3mMicTy KOHCTUTYLIi SIKk akTa 3MiLHEHHS 1
3axX1CTYy CUCTEMWN OCHOBHUX LLIHHOCTEN AEep>XaBHOro CNiBTOBapMCTBa, MPOMaasHCLKOT
Hauii, wo 3abeaneyye KepiBHi NPUHUUNM ONs BCIEi NPaBOBOI CUCTEMU, a TakKoX Y
3B’A3KY 3 TUM, WO OykBa KOHCTUTYLji HE MOXE TNyMaunTucsl 4M 3acTOCOBYBATUCS
TakMM YMHOM, LWO6 3anepedyBaTh ayx KOHCTUTYLi, nnLie KOMMAEKCHa iHTeprnpeTaLisa
KoHCTUTYLT CTBOPIOE YMOBM A1 peanisauii ii winen sk CycnifibHOro JOroBopy Ta akta

' MocTaHoBa KoHcTutyuinHoro Cyay JintoBebkoi Pecnybniku Big, 25 TpasHa 2004 poky «Mpo
3aKkOoH Npo NpPe3naeHTCbKi BUGopu».
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HaMBULLOI tOpUANYHOI cunn. 3micT KOHCTUTYLIT He BigxnnaTumeTbes Bif, i ayxy, He
OyayTb 3anepeyeHi LiHHOCTI, Ha SKUX Hauia 1i 3acHyBana, i BoHM OyayTb peanisoBaHi
HaNEXHUM YMHOM.

LLi nonoxeHHs Bynu BinoBGpaxeHi Ta PO3BUHYTI y HACTYNHMX noctaHoBax KC JInteu,
akui TpakTye KOHCTUTYLLIO ik 3aKOH 6€3 nporanuH, i 6yab-akuii iIHCTUTYT 3arasibHOro
rnpasa MOXe OTPUMATU OLLIHKY B aCMeKTi MOro BignoBigHOCTI KOHCTUTYLI.

KC JIntBn Takox iHTepnpeTyBaB pi3Hi NUTaHHS 6e3nocepenHboro 3aCTOCYBaHHS
KoHCTUTYUIT cyaamu 3arasibHOI IOPUCAMKLIT y BUNaaKax, Ko CyA nif, yac BUPILLEHHS
n1TaHb, NOB’A3aHMX i3 NpaBamMu JIIOAVHW, BUSIBJISIE 3HA4YHI MPOraanHy y 3BU4aNHOMY
3aKOHi. Y KOHCTUTYLIMHIN OPUCAPYAEHLT NPy yXBaNEHHI pilLEHb Y CipaBax, NoB’A3aHuxX
i3 KOHCTUTYLINHMMM NpaBamMm 0cobum, HavacTille JOBOANTLCA MaTu cnpasy 3 6e3fj-
ANbHICTIO 3aKOHOAABLS, @ TaKOX MporaaMHaMn y npasi, ki 0cob6IMBO 0OTSXYIOTb
peanisayjio KOHCTUTYLLINHKX coLianbHuX npaB. Y PiexHi Big 8 cepnHa 2006 poky! KC
JluTBM 3a3Ha4mB, WO y pasi NporaanH y 3aKOHOAABCTBI CyaAM MaloTb 3anOBHUTK iX Y
KOHKPETHOMY OKPEMOMY BUMAAKY | Le Mae 34iNCHIOBATUCS LUNSIXOM 3aCTOCYBaHHS
KoHcTuTyuii i 3aranbHmMx npuHumnie npaesa. OgHak Take PiweHHs cyny He 3HiMae
0060B’A3KY i3 3aKOHOOABLS 3amOBHUTM BiOMNOBIOHY MpoOrasvHy B Mpaei. 3a3HayeHi
piweHHsa KC JInTBM MOXyTb MaTu 3HAYEHHS NPW BUPILLEHHI CMpaB, WO CTOCYKTLCSH
coujanbHUX npae ocodu, peani3aLis Ta BiIHOBNEHHSA AKX (SKLLO Ui NpaBa 6ynu nopy-
LUEHi) Bynn 6 HeMOXINBUMU, IKOM 3aKOHOAABELb HAMAraBcsl YHUKHYTU PerytoBaHHs
BiAMNOBIAHNX BIAHOCWH Yy BCTAHOBIEHOMY MOPSAAKY 3a AOMOMOIOI0 3BMYAMHOMO 3aKOHY.

Cawme B KoHcTuTyuii KC JInTBM 3HaNLWLOB BiANOBiAi HA NUTaHHS, SKi HE MOXYTb OyTK
BiLOOpaxeHi expressis verbis B TekcTi KOHCTUTYLii HA MOMEHT ii po3p0o6KU i yxBaneH-
HA. OOHMM i3 TakmxX BaXXIMBUX MOTOYHUX NMUTAHb € 3HMXKEHHS COLLiaJIbHUX rapaHTii B
yMoBax eKkoHOMiYHOi kpnan. KC JlnTeu chopmynioBaB OKTPUHY OOMEXEHHS couiab-
HMX NPaB Mig 4ac eKOHOMIYHOI Kpn3n. NPoaoBXYUM iIHTEPNPETAaL,il0 NOJIOXEHb rnone-
penHix pilleHb, y PiteHHi Big 20 keiTHA 2010 poky? BiH MigKPecsnB BaXIMBICTb 4OTPU-
MaHHSI KOHCTUTYLIIMHUX BUMOT Mif, 4aC eKOHOMIYHOI KPp13u, KON BUPILLYIOTbCS Pi3HI
MUTaHHS couianbHMX rapaHTii, NigTBEPAMB AESKI NPUHLUMNW, CHPOPMYIbOBaHI paHille,
NPUYOMY Y BUHATKOBUMX BMUNagkax, Koam y 3B’s3Ky 3 BaXKOK €KOHOMIYHOIO i dpiHaHCO-
BOIO CUTYyaLli€lo B AepxaBi 3ap0obiTHa nnarta Cny>00BLB, ka BUAAETLCS 3 AepPKaBHO-
ro i MyHiumnanbHUX 6I0AXETIB, a TAKOX NPU3HAYEHi NEHCIi, AKi BUNIayyoTbCs, 30Kpe-
Ma, i3 coujanbHUX CTPaxoBUX GOHAIB, MOXYTb OYTU 3MeHLIeHi. OgHak ue Moxe ByTu
30iMCHEHO NuLe Ha NiAcTaBi 3aKOHY, KOS HEMAE XOLHUX IHLLINX EKOHOMIYHUX | DiHaH-
COBUX aNlbTEPHATUB, BiAMOBIAHO 0O KOHCTUTYLIMHOMO APUHLMNY MPOMOPLIMHOCTI Ta
IHLINX KOHCTUTYLIAHUX NPUHUMNIB. Take 3MEHLLIEeHHS BUHAropoam 3a npaLo i neHcins

' PiwenHa KoHcTuTyuinHoro Cyay JlIntosckbkoi Pecnybniku Big, 8 cepriig 2006 poky «[po Bif-
MOBY Y CYAO4UHCTBI».

2 PiweHHsa KoHcTuTyuinHoro Cyay Jlutoecebkoi PecnyGniku Big 20 kBitHaA 2010 poky «Mpo
iHTepnpeTaL,ilo NosoXeHb akTiB KOHCTUTYUinHOrO Cyay, NOB’A3aHMX i3 CKOPOYEHHSAM MEHCIn Ta
BUHAropoa, nig 4ac eKOHOMIYHOT Kpn3u».

8 KoHcTtutyuiittuin Cyn, JIToBCbKOi Pecny6iikv y TOMy CaMOMy pilleHHi chopMynioBas
000B’A130K 3aKOHOAABLS Y Pasi BUHMKHEHHSI eKCTPEMasIbHOI CUTYaLLii: SKLO Y 3B’3KY 3 EKOHO-
MiYHOIO KPU30I0 HEMOXJIMBO HAKOMUYUTU CYMY KOLUTIB, HEOOXiOHWX ANS BUMNATU MEHCIN no
CTapoCTi, 3aKOHOAABELb MOBUHEH NMPU OAHOYACHOMY 3HMXXEHHI MEHCIN MO CTapoCTi nepenbdayn-
TN MexaHi3M crnpaBeasiMBOi KOMMEHcaLlii 3anofjisHnx 361TkiB ocobam, AKMM Taka NeHcis npu-
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MOBUHHO MaTu TUMYaCOBUI XxapakTep i FPYHTYBATUCA HA BKpaK CKNaaHii EKOHOMIYHIN
Ta piHAHCOBIN cUTyaLji B AepXasi.

Jatoun TnymayeHHs MoNOXEHHIO CBOEI nonepenHbOi OOKTPUHU, Yy PilleHHi Big
20 kBiTHa 2010 poky KC JInteu chopmynioBaB KOHCTUTYLLMHI iMNepaTnBm, SKUX Mae
OOTPMMYBaTUCH 3aKOHO4ABELLb NPU BUPILLEHHI NUTaHb 00 CKOPOYEHHS CoLjianibHNX
rapaHTili, 30Kpema Mnpu 3HWXKEHHI 3apOoBITHMX NAaT i MEeHCIN, Wo BMUNIaYvyloTbCcsa 3
doHAy coujanbHOro CTpaxyBaHHS.

Taknm 4YNHOM, LOKTPUHA «XUBOT KOHCTUTYLi» JA€ 3MOTY iIHCTUTYTaM KOHCTUTYLLIN -
HOrO KOHTPOJIIO NPUMUPUTK PIi3HI IHTEPEeCK i 4OCATTU Yy3roAXXeHOCTi NPU BUPILLEHHI
HaWCKNaaHILIWX NUTaHb, a TaKoX 3a0e3ne4nTy BepxoBeHCTBO KOHCTUTYLT Y BCii npa-
BOBIli CUCTEMI.

BupmoHTueHe T. 3HayeHne cyf4ebHOro KOHCTUTYLMOHHOIO KOHTPOJIS AJsl pa3-
BUTUSA NpaBa. B cTaTtbe packpbiBaeTcs AMHAMUKA CUCTEMbI MICTOYHUKOB KOHCTUTYLIMOH-
HOro npasa JInTBbl B KOHTEKCTE CTAaHOBJIEHUSI N pa3BuUTUs cy,qeéHoro KOHCTUTYLIMOHHOIo
KOHTPOJIS BO Bsammogehcrsmw C MeXayHapoaHbIMU JOoroBopamMv M HagHalnoHal/lbHbIM
npasom EBponerickoro Coro3sa.

KnioyeBbie csioBa: BePXOBEHCTBO KOHCTUTYLINM, UICTOYHUKM MPaBa, KOHCTUTYLIMOHHAS
JOKTPUHA, KOHCTUTYLIMOHHAS IOPUCTIPYAEHUMS, CYAEOHbIN KOHCTUTYLIMOHHbINA KOHTPOJIb.

Birmontiene T. The Significance of Constitutional Review for the Development of
Law. The article deals with the dynamics of the sources of Lithuania’s constitutional law in
the context of formation and development of constitutional review in interaction with
international agreements and supranational EU law.

Key words: constitutional doctrine, constitutional jurisprudence, constitutional review,
supremacy of constitution, sources of law.

3HAYaAETLCS | BUMIAYYETbLCS, @ TAKOX MiCNS 3akiHYeHHS 3a3Ha4YeHOi CKIaaHoi cUTyauii aepxasa
NMOBWHHA B35TU Ha cebe 3000B’A3aHHS LWOA0 Takmx 0Cib Ha cnpaBeasiMBii OCHOBI | B PO3YMHI
CTPOKWN KOMMEHCYyBaTh 30UTKM, MOHECEHI HUMU Y 3B’A3KY 3 CKOPOYEHHSIM MEHCIl Mo CTapoCTi.
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P0O3BUTOK EBPONENCbLKOro couiasibHOro
3aKOHOAaBCTBA: 3aKOHOMIPHOCTI i NpoTUPIYYS

J1. Biplok
3aCTyNHUK KepiBHWKa YNpaB/iHHS NPaBOBOi eKCnepTuauv
CekpeTapiaty KoHcTuTyuinHoro Cyny Ykpainu

Y crarTi BUCBIT/IIOETBCS PO3BUTOK COLia/IbHOro 3aKoHoAaBCcTBa €BPONericbkoro criiB-
TOBapUCTBa, Fioro CTaHOBJIEHHS, NpobemaTtvika B KOHTEKCTI CrliBBiAHOLLEHHSI €KOHOMIY-
HUX BIAHOCUH Ta 3axvCTy ripas npawiBHUKIB.

Knio4osi cnoBa: couianbHa rosityka, cowjiasiibHe 3aKOHOA4aBCTBO, €BPOrEVicbKa IHTe-
rpaduis, €sponevicbke CriBTOBapPUCTBO, CcouiasibHi npobaemu, «aepxasa 3arajibHoro
[06pobyTYy», couiasibHi MOCayru.

OcobnrBUIA KOMMNIEKC MPABOBUX HOPM, SIKUM OTpUMaB Ha3By «ColianbHe 3aKOHO-
[aBCTBO», OyB po3pobneHuit we B XIX ctonitTi B HiMewuunHi. Mepwnm HiMeubKnM coLli-
aNbHUM 3aKOHOM CTaB 3akOH MPO MartepianbHy BionoBiganbHICTb 1871 poky, kUM
BCTaHOBJOBaNIacs ocobnvBa BiAnoBiAanbHICTb BNACHUKIB 3aNi3HUYHUX NiANPUEMCTB
3a HeLWacHi BUMaaKu, Wo Tpaniaamca 3 pobiTHMKaMmM, 3aHATUMM Ha OyAiBHULTBI Ta B
06CNyroByBaHHi 3ani3HUYHUX LWASXIB | pyxomMoro cknagy. PoboTomaBeub 6yB
3000B’A3aHUI BiglKoOyBaTX NOCTPaXAanoMy LUKOAY He3asieXxHo Bif Toro, XTo 6ys
BMHEH Y TOMY, WO Tpanunocs'.

Po3arnan HiMeubknM 3aKOHO4ABCTBOM 3aNi3HULI SIK axkepena niaBuLeHoi Hebes-
neku Ta BCTAHOBJ/IEHHS 0COBMBOI BiANoBiAanbHOCTI NiANPUEMLIB Y il cdepi npuse-
1 Ao inei 000B’A3KOBOro CTpaxyBaHHA POOOYMX Bif, HELWACHUX BUNaakiB. Y 1872 poui
B HimeuyunHi 6yno ctBopeHo Coto3 coujanbHOi MNOMITUKN, KN 3aiMaBCs A0CNIOXKEH-
HAMM B ranysi couianbHuX npobsiem, Lo B CBOK Yepry Crpusiio PO3BUTKY COLianNbHOro
3aKkoHOOaBCTBa. Tak, 6yaM NMPURHATI 3aKOHW NPO CTPaxyBaHHA: Ha BMMNAnoK XBOpPOOU
(1883 pik), Bio HewacHoro Bunaaky (1884 pik), 3a iHBanigHICTIO Ta 3a CTapICTIO
(1889 pik). Lle pano nowwToBx A1 CTAaHOBIEHHS | PO3BUTKY COLiaibHOrO 3aKOHO4aBCT-
Ba Yy BCilh €Bponi.

Ane 3a NO3UTMBHOIO XapakTepy Takoro po3BUTKY HE MOXHa 6yno roBOpuUTK Mpo
coujanbHe 3aKOHOABCTBO SK HACNIAOK CUCTEMU NPABOBUX, OPraHi3aLinHMX Ta iHLWNX
3axofiB Aep>KaBu, CMPSIMOBaHMX Ha NiIATPUMAaHHS coLianbHOi cTabislbHOCTI B CYCNiNbCT-
Bi, CTBOPEHHS YMOB [J151 3pOCTaHHS [OOPOoOyTy HaceneHHs. KpaiHm manu nepexmTiu
[Bi CBITOBI BiliHW, EKOHOMIYHUI BYM Ta BEINKY EKOHOMIYHY KPU3Y, W00 Lie YCBIAOMUTH.
OpHak i HMHI cucTemMa couialbHOro CTpaxyBaHHS € OAHIEI0 3 OCHOBHUX rasly3ein coLli-
anbHOro 3akOHOAABCTBa €BPOMNENCbKOro ChiBTOBApUCTBA i COLiafibHOI MOAITUKN
30Kpema.

Micna Opyroi CBIiTOBOI BiliHM B KpaiHax 3axody CKnafalTbCsa CNPUSTIVBI YMOBWU
ons GopMyBaHHSA Ha OCHOBI HOPM, BUOKPEMJIEHUX i3 TPYAOBOr0, aAMiHICTPaTUBHOrO,
®iHAHCOBOr0, UMBISIbHOMO Ta iHWKWX raay3en npasa, CaMOCTIMHOI rany3i — couianbHO-
ro npasa.

' VcTopusa rocyoapcTsa v npaea 3apybexHbix cTpaH / nog o6, pen. H. A. KpalleHUHHMKOBOA,
O. A. Xunpkosa. — M., 1998. — 4. 2. — C. 79.
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Mpouec po3BUTKY NpaBa B OOHUX KpaiHax XapakTepuldyBaBCs BUCOKUM CTYNEHEM
MPaBOBOi MOCNIAOBHOCTI, @ B iHLUNX — CEPHNO3HMMU pedopMamMm 3aKOHO4aABCTBA. Ane
B LIiIOMY BCiM MpaBOBMM CUCTEMAM Cy4aCHOrO CBIiTY BNACTMBUI Pi3KMIA 3PICT CaMOi
cdepu cycninibHUX BiGHOCKH, siki NOTPeBbyYOTb NPaBOBOrO PerynioBaHHs, 30ibLUEHHS
NPaBOTBOPYOI aKTUBHOCTI AEPXABHMX OpPraHiB, NiABULLEHHS PO OPUANYHOI popmMm
CyCniNbHMX BIAHOCWH, OPIEHTALi Ha NPaBO SIK HA 3arasibHOBM3HAHY | CAMOCTIVHY LLiH-
HIiCTb (ines npaBoBOi Aepxasu). MNpaso B kpaiHax 3axony B XX CTONITTI BiAPISHAETLCS
BiNbLLIOK NPMCTOCOBAHICTIO, FHYYKICTIO, BNACTUBICTIO perynioBaTy CyCcnifibHi BigHOCK-
HU MPU PI3HUX OePXaBHUX PeXMMax i Ha KPYTUX NOBOPOTax B NOJITUL NPOBNALHNX Kin
okpemux aepxas’.

YcniwHuin 4oCBIg NPaBoOBOro PerytoBaHHSA EBPOMENCHKOI iHTerpaduii, Wo 34iNCHIo-
Banacs B Mexax EBponeincbkoro o6’eqHaHHs BYrinns i ctani, AaB 3Mory nocTtyrnoBo
MOLUMPUTM OPraHi3oBaHy iHTerpauito Ha iHwWi chepr EKOHOMIYHOrO Ta couianbHOro
XXUTTS, 30BHILLHIO | BHYTPILLHIO MONITUKY LUJISIXOM CTBOPEHHS EBPONEencbkoro eKoHo-
MiYHOIro crniBTOBapUCTBa, EBPONENCLKOro CrniBTOBAapUCTBa 3 aTOMHOI eHeprii, a 3ro-
nowm i €sponericbkoro Cotoay.

LoroBip npo 3acHyBaHHA €BpoONencbKoro 06’egHaHHsA Byrinng i ctani 1951 poky
(Mapwusbkuii goroeip), Joroeip Npo 3acHyBaHHS €BPONENCHKOro CniBTOBapmucTea 3
aToMHOI eHeprii 1957 poky (Mepwwnii Pumcbknin gorosip), [orosip npo 3aCHyBaHHSA
€BpONencbKOro ekOHOMIYHOrO cnisToBapucTea 1957 poky (PMMCbkUiA 4OrOBip) cTanm
nepLwmMmn NpaBoBMMN akTamMu, ae 0yno 3ano4yaTkoBaHO NPaBOBY OCHOBY COLianbHOI
nonitnkn €sponencoekoro Cotoasy.

LoroBip npo 3acHyBaHHs €Bponeircbkoro 06’egHaHHa Byrinng i ctani (oani —
€0BC) 6yB nignucanuin 18 kBiTHa 1951 poky y Mapwxi i HabpaB YMHHOCTI 1 CiyHS
1952 poky. Xoya B LeHTPi yBar EOBC Oynun nuTaHHA eKOHOMIKU, a camMe CTBOPEHHS
CNMiNIbHOrO PUHKY BYriNs Ta ctani, po3podka eanHOi NOMITUKN | YCYHEHHSI TOProBUX
6ap’epiB, He cnig, 3abyBaTu, WO AOrOBIPHI AepXXaBM po3rnsagany eKoHOMiYHe napT-
HepCTBO NuLle 5K 3acid focsarHeHHs MeTn. OgHak BMPILLEHHST TaknX JOBrOCTPOKOBMX
3aBOaHb, SK NIATPUMAHHA MUPY | 3narogm B €BpOni, 3aimiianocs AyXe BaX/IMBUM,
AKLLO He MPIOPUTETHUM HANPAMOM LisnbHOCTI 06’eaHaHHs. Mpo ue cBig4YmMThL Npeam-
6yna MNapnabkoro AoroBopy, B Kt rTOBOPUTBLCS, LLLO CTBOPEHHSI EBPONENCLKOro eko-
HOMIYHOrO CMiBTOBapMUCTBa € «OCHOBO A5 BifbLU LLUMPOKOI i TICHOT CNiBAPYXHOCTI
HapoAiB, AOBr1i Yac PO3AiNEHNX KPOBOMPOIUTHUMM BiINHAMMW, @ TaKOX CIYXUTb PyH-
OAMEHTOM A9 CTPYKTYP, OisIbHICTb AKX Oyae CrpuaTn E4HOCTI»,

Y Horosopi EOBC yBara 6yna 3ocepemxeHa TakoX Ha nikBigauji couianbHUX
Hacniakie CTPyKTypHUX Nnpobnem. EOBC pa3om i3 HaujoHanbHUMK ypsigamMmm 6pano Ha
cebe BMNaTy AONOMOr TUM LLIAXTapsM Ta MeTanypram, siki BTpatunm poboTy B cTa-
pux ranyssax, gonomMarano iM nponTn NPpodEeCinHy NepeniaroToBKy i CNPUSano Haganiy
npawesnawTyBaHHi. JJoroBopomM nependayanocs TakoX CTBOPEHHS afbTEPHATUBHUNX
po6oumx Micupb. B okpemumx ctaTTax 06ymMoBOBanMCs npasa NnpodCcnifok i TpyaaLwmx
MirpaHTiB — rpomMagsH KpaiH uboro ob’egHaHHsa (Benbria, ®paHuia, HimeyunHa,

' VcTopua rocygapcTea v npasa 3apybGexHbix CTpaH: y4e6. ona By3oB : B 2 T. — 3-e u3g,.,
nepepab. 1 gon. / OTB. pen. A-p opud. Hayk, npod. H. A. KpaweHuHHnkoBa. — M.: Hopma,
2005. — T. ll: CoBpemeHHas enoxa. — C. 548.

2 Onpuwko B. @®., OmenbyeHko A. B., ®actoseub A. Mpaso €sponencbkoro Coosy :
3aranbHa yactuHa. — KHEY, 2002. — C. 76.
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ITania, Jllokcembypr, HinepnaHgw), aaBanucsa rapaHTii WoA0 HegonylleHHs 6e3nia-
CTaBHOI O 3HUXEHHS 3ap0BITHOI NnaTu i couianbHUX BUMNAAT.

OcHoBHMM 3aBaaHHAM €E0BC 6yno CnpusiHHA €KOHOMIYHOMY PO3BUTKY OepXXaB-
YeHiB, POCTY 3aNHATOCTI Ta MiABULLEHHIO XUTTEBOIO PIiBHS LLUASAXOM CTBOPEHHS CMiflb-
HOrO PUHKY BYrNeg006YyBHOI Ta cTanennsapHoi npomuciosocTi'. [lig 4oroBopy Nponos-
xyBanacs go 2002 poky.

[oroBip nNpo yTBOpeHHs €BPONEnCcbKOro cniBToBapucTBa 3 aTOMHOI eHeprii
(EBpoatom) 6yno nignucaHo y Pumi 25 6epesHa 1957 poky. MeTolo Lporo cnisToBa-
pucTtBa Oyno CNpUsiHHA PO3BUTKY aTOMHOI €HEpPreTuky B MUPHUX LINSX, a TakoX
3abesneyveHHs OOTPUMaHHS EANHUX cTaHaapTie 6e3nekn. LLLoao coujanbHOT NONITUKK
B JloroBopi npo EBpOAaTOM 3aKpinoBaaMcs HOPMM NPO OXOPOHY 340PO0B’ A NPALLBHU-
KiB i HACENIEHHS B LJOMY Bif, 3arpo3un pagiaLii, BilbHM JOCTYN OO KBanidikoBaHOI
pob6OTU B 9A0epHili eHepreTuui npauiBHYKIB Oyab-sKOi HALiOHaNIbHOCTI.

JloroBip npo 3acHyBaHHA E€BPOMENCHLKOro EKOHOMIYHOIo cniBTOBapucTea (EBpo-
nericbke CNiBTOBapUCTBO) HabpaB YMHHOCTI 3 1 ciuHa 1958 poky. MeTa gorosopy —
LUSIAXOM CTBOPEHHS CMiJIbHOMO PUHKY, EKOHOMIYHOIO Ta BaJIlOTHOrO COKO3Y, a Takox
LUNSIXOM peanisadii cnifnbHOoi NoniTUKK Ta AisNbHOCTI CNPUATN rapMOHIMHOMY | 30anaH-
COBaHOMY PO3BUTKY €KOHOMIYHOI AisiIbHOCTI CNiBAPYXHOCTI, BACOKOMY PIBHIO 3aHSA-
TOCTi Ta coujanbHOMY 3axMCTy, PIBHOCTI MiX 4YONOBiKamMu Ta XiHKamu, CTINKOMY Ta
6e3iHPNALINHOMY 3POCTaHHIO, OOCAMHEHHIO BUCOKOrO PIiBHSI KOHKYPEHTOCMPOMOX-
HOCTI Ta 36MXKEHHS EKOHOMIYHMX MOKA3HUKIB, 3aXMCTY Ta NONIMNWEHHIO CTaHy HABKO-
JINLHBOrO CeEPeaoBULLA, NiABULLLEHHIO XUTTEBOIO PIBHA Ta AKOCTI XXUTTS, EKOHOMIYHIN
i coujanbHin iHTerpaduii Ta ConigapHOCTI AepXXaB-4J1eHiB.

Y loroBopi npo €Bponericbke CNiBTOBAPUCTBO BrepLlue 6yno 3aCTOCOBAaHO TEPMIH
«coujanbHa noniTuka» — came Tak HasnBaBca po3ain [Lorosopy, Sknin 3akpinuve ii mari-
CTpasnbHi HanpsiMu: 3abes3neyvyeHHst coliasibHOro PO3BUTKY Y NPOLLECi iIHTerpaLii kpaiH-
y4acCHMUp i MOM’AKLIEHHS COoLjanbHUX HacnigkiB Takoi iHTerpauii. Bxxe B npeamOyni
JloroBopy 3azHavanocs, Lo KpaiH-y4aCHUL NparHyTb 3a6e3ne4nTn EKOHOMIYHUIA Ta
coLjanbHUI Nporpec CBOIX KpaiH LWNSAXOM ChiNbHOI AisnbHOCTI 3 nikeigauii 6ap’epis,
AKi po3ainaTb EBPONY; AOCATTU 3MILHEHHS Ta TICHILLIOro 30/MXEHHSI EKOHOMIK CBOIX
KpaiH, 3a6e3Mne4YnTu iX rapMOHIHNM PO3BUTOK LLISAXOM 3MEHLLEHHS BiAMIHHOCTEN, LLO
iCHYIOTb MiX PiIBHMMU perioHamMu, NoAoaaTy BiACTaNICTb MEHLU PO3BUHYTUX PEriOHIB;
3a6e3Mne4mTn PO3BUTOK SSKOMOra BULLOIO PIBHS OCBITM AJI CBOIX HAPOMIB LUSISAXOM
Masnu Hamip NiZTBEPANTM COMIAAPHICTb MK EBPOMNENCbKNM KOHTMHEHTOM Ta MOPCbKN -
MU KpaiHamu i 6baxxanu 3abe3nevynTn ix ManbyTHE NPOLBITAHHA 3rigHO 3 MPUHLMNAMMN
Cratyty Opranizauii O6’egHaHux Hauin.

JoroBip npo €Bponericbke CNiBTOBAPUCTBO 3 CaMOro no4vartky po3rnsgaBcst sk
Wax 0o 3abe3neyeHHs He TiNbKM eKOHOMIYHOr0, a I couianbHOro nporpecy, 6esne-
PEPBHOrO MOMIMWEHHS YMOB XWUTTS HapopiB, siki 06’egHanvcs y cniBTOBapuCTBO.
Y UbOMY KOHTEKCTI BCi HanpsMm MOro AianbHOCTI NepecnifoyloTb couianbHy METY.
Pazom 3 TimM gk y [JoroBopi, Tak i B NpakTU4HilA OisnbHOCTI EBPONEicbkoro cnisToBa-
pucTBa 0cobMBO0 061aCTIO AiSNLHOCTI 6yna couianbHa noniTuka. Tak, 3a JJoroBopom
npo €Bponencbke CNiBTOBAPUCTBO COLiasibHY NMOITUKY BU3HAYaNu Taki Hanpsamm:

' eBponeicbkunin Cotos: KoHconinosaHi morosopu. — K., 1999. — C. 123.
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— NONINWEeHHS YMOB MnpaLi Ans 3ax1ucTy 340p0B S Ta 6e3nekun NpaLiBHVKIB;

— YMOBU poboTu;

— IHOPMOBAHICTb | KOHCYNbTAL,A POBITHUKIB;

— iHTerpaujis oci6, BUKIIIOYEHWX 3 PUHKY MpaLli;

— PIBHICTb YOMOBIKIB i XIHOK L0400 MOXJ/IMBOCTEN HA PUHKY Npaui Ta CTaB/EHHS 00
HUX Ha POoBOTI.

Ha Hawy aymky, came Ui HanpsmMu BU3Havanu 3MiCT COLjasibHOro 3aKkOHO4aBCTBa
€Bponencekoro CniBTOBapuUCTBa, a BXe B iX KOHTEKCTi Komicielo 3aoxovyBanacs
cniBnpaus mMixx gepxasamm-daeHamm. OcobanBO Le CTOCYBaNoCcs NUTaHb 3aHATOCTI,
TPYAOBOro 3akOHO4aBCTBA Ta YMOB npaui, 6a3o0Boi Ta nornmMbneHoi npodecinnHoi nia-
rOTOBKW, COLLiaNIbHOro 3ax1cTy, 3anobiraHHa HeLWAacHMM BMUNaakam nig 4ac poboTtu 1a
npodecinHum xBopobam, ririeHn npai, NnpaBa Ha acodliallii Ta KONeKTUBHI JOroBopu
MiX ynpasiHUgMU Ta NpauiBHUKaMMU.

LoroBip npo cTBOpeHHs EBPONENCbLKOro EKOHOMIYHOIO COK3Y He TiflbKM NMOKaB
noYyaToK iHTerpauinHMm npouecam y EBponi, a i BU3Ha4YMB MeXi NPaBOTBOPYHOI AidNb-
HOCTI CniBTOBaApMCTBa 3 NUTaHb nNpaui i TPyooBUX BiAHOCWUH, BCTAHOBMB HOPMMU, SKi
CTanu OCHOBO AN GOopMyBaHHSA EBPOMNENCHKOro TPY40BOro npasa.

MouunHaoum 3 70-x pokiB A0 00’eKTiB iHTerpaujinHoi OisnbHOCTI €BPONeicbkoro
cnisToBapmucTBa OyNo BiAHECEHO i coujianbHy cdepy, BHACNiA0K YOro BoHa Gyna nia-
[aHa NpaBOBOMY PEryJsiioBaHHIO. TeMnn po3BUTKY EBPOMNErcbKOro CniBToBapucTBa
Oynn HaCTINbKM BpaxaloyuMmum, WO ue gano nigctaBu Bxe Ha rnodatky 80-x pokis
BWU3HATM MOro Ha PiBHI 3 MiXXHAPOAHMM rOCNO4APCHKUM | TPYAOBUM NPaBOM MPOBIA-
HOIO rasly33i0 €BPOMNENCHLKOro rnpasa. BoHO oxonwuio «40CTaTHbO LUMPOKE KOJO
CyCniIbHUX BIAHOCUH NMy6OMIYHOro i NPMBATHOIO NiaHy — BiA, NWUTaHb, AKi MalOTb Hali-
BinbLU 3aranbHU xapakTep i Hah3aranbHILWMA 3B’A30K 3 couiaNbHUMN | TPYA0BUMMN
BiIHOCUHAMMW..., 00 cneundidHUX coLianbHO-NMPaBoOBUX NMPobnem, ski besnocepenHbo
TOPKAaOTLCH B3aEMOBIAHOCUH MiX MpaLeto i kanitanom»',

B. TonopHiH BU3Ha4ya€e CyTb 3aknageHoi JJoroBopoM coujiasnibHOi NOMiTUKM CNiBTO-
BapMCTBa TakUM YNMHOM: «Jlep>KaBuU-4IeHM NMOroaXKyThCS, WO HEOOXIAHO NnokKpaLly-
BaTW YMOBW NpaLi i XXUTTSA TPYOALLMX 3 TUM, OO CTBOPUTU MOXJIIMBICTb X FrApMOHi3a-
Ui nig Yac TakMx NoKpPaLLeHb»2,

Bszarani coujanbHuin BUMIp — ue GOH, Ha 9KOMY po3ropTtanacd €Bponencbka
iHTerpauis. CouianbHuU BUMIip NO3HAYMBCS Ha BCiX HanpsaMax AisnbHOCTI €Bponeit-
CbKOIo CMiBTOBApUCTBA i OTPUMaB Ha3BY «CoLjianibHa nonitnka». €EBponencobka cou-
anbHa iges, wo Oyna NPUCYTHA Ha BCiX eTanax iHTerpaLiii, nepeTsopuiacs Ha eBpoO-
Mencbky couianbHy MOAENb, sika B CBOK 4epry TpaHcdopmyBanacs B MOJITUKY i
rnocina rigHe mMicue cepep, iHWmMX NONITUK CNiIBTOBAPUCTBA (EKOHOMIYHOI, perioHasb-
HOI, 30BHILUHbLOT).

Ha noyatky iHTerpauii coujanbHa nonitmka, Ky npoBoauno €Bponerncbke CriBTo-
BapuCTBO, Oyna cnpsiMoBaHa Ha BUPILUEHHS HANrOCTPILWMX NpobaemM, 3yMOBJIEHUX
UMM NPOLLECOM, | XapakTepunsyBasacs CYKYMHICTIO BCiX 3ax04iB, WO 3A4iMCHIOBANINCA
iHCTUTYLLISMM CNIBTOBApPUCTBA Y coLjanbHiii cdepi Ta 6ynmn ckepoBaHi Ha MNOMiMNWEHHS

' BunbgaHos P. X. CoumarnbHas noivTuka v npasoBoe perynmpoBaHune Tpyaa B 3anaaHoespo-
nerickom «O6Lem pbiHke» // CoBeTckoe rocyaapcTso 1 npaBo. — 1987. — Ne 8. — C. 99.

2 TonopHuH B. H. EBponeickoe npaeo: yueb. — M.: IOpuctsb, 1999. — C. 100.
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yMOB XUTTS. OgHak nNpu UpbOMy Chlif, 3ayBaXUTK, WO 3HAYHY POJSib Y GOPMYBaHHI Ta
MPOBELEHHI LUMX 3ax0oA4iB BifirpaloTb couiasibHi CUCTEMU MNOr0 Aep>XXaB-YJEHIB.
BuainaioTb Tpy rpynn mogenen couianbHOi NONITUKN Y EBPOMNENCHKNX AepXaB: KOHTU-
HEHTaNbHO-EBPOMENCbKa MOAESb CoUianbHOI Aepxasn (Mogenb bicmapka), aepxasa
6GnarofeHcTBa CKaHANMHABCLKOro TUMY Ta MOAENb AepxKaBu 40OpobyTy «welfare state»
aHM10CaKCOHCLKOro Tmny (Moaenb besepiaxa).

KoHTUHEeHTanbHO-eBpoOnercbka Moaesnb 6asyBanacs Ha 000B’A3KOBOMY MeaNYHO-
My CTpaxyBaHHi, CTpaxyBaHHi Big, HELWACHOr0 BMNAAKY i MEHCIMHOMY CTpaxyBaHHI.
[ONOBHOK METOW BMNPOBAMKEHHA UMX 3axodiB OyB 3axmMCT POBITHWUKIB Yy BMMNAOKy
HECMNPUATIMBOI €KOHOMIYHOT CUTyaUii Yepe3d CTBOPEHHS MEXaHi3MiB CaMog0MnoMOru.
[ONOBHMI NPUHLMN CTPaxyBaHHA nonaras y GOPMyBaHHI HiTKOrO B3aEMO3B’ 13Ky MiX
CTPaxoBMM BHECKOM Ta PiIBHEM CTPAXOBUX MNOCIYT.

AHrnocakCoHCbKa MOAENb Mana Ha MEeTi 3HUXEHHS BiAHOCTI Yepes3 nepepo3noain
diHaHciB, kit € 060B’A3KOM AepkaBu, a NPSIMNA 3B°A30K MiXk BHECKaMMU i Mocnyramm
HecyTTEBUN. AOPOM aHIMOCAKCOHCBLKOI Moaesni € 3abe3nevyeHHs OCHOBHMX MoTpeb
YCbOrO HaceNeHHs, 8 EKOHOMIYHO aKTUBHE HaceNeHHs 3abe3nevyeTbes, 30kpema, Ha
PiBHiI HEOOXiAHMX MiHIMaNbHUX CTAHOAPTIB.

CkaHanHaBCbka MOJeNb CNPSMOBaHA Ha rapaHTyBaHHS Takoro XUTTEBOrO PiBHS,
AKMIA NEXNTb 3HAYHO BULLLE MiHIMaNbHMX CTaHOAPTIB, | NparHe Hacamnepen 3abeane-
YUTU HACENEHHS1 KPaiHM CoLuiasibHUM 3axXMCTOM, a 3aXMCT €KOHOMIYHO aKTUBHOrO
HaceneHHs BinOyBaeTbCA Y 40AATKOBOMY Nopaaky’.

OcHoBo O/191 popMyBaHHSA EBPOMNENChKOI CoLianbHOT NOMITUKY € HASIBHICTb OfHA-
KOBUX CoLjanbHMX NPo6BeM y BCiX AepXKaB-y4acHULb, SKi MOXHa Kpalle po3B’a3aTtu
Ha €BPOMENCBbKOMY PiBHI Yepe3 3aCTOCYBaHHS MPUHLNUMY cybcuaiapHOCTi, Heobxia-
HICTb CONiJAPHOro PO3B’A3aHHA coujanbHMX NPOBEM HalMeHLL 3abe3nevyeHnx aep-
>KaB-y4acHULb EBPONENCHKOro CriBTOBapMCTBa Ta HaAaHHS iM AOMOMOTIU.

CouianbHa nonitvka Mae ABi B3AEMOMOB’s3aHi chepu: EKOHOMIYHY Ta CYChiflbHO-
noNiTn4Hy, a GyHOaMEHTOM COoLjafibHOro nagy y rpoMaasiHcbKOMy CyCnisibCTBI € KOH-
CTPYKTUBHUI Ojianor Mix ypsaom, 6isHECOM i TPYA0BUMN KONEKTUBAMMU.

OpHak iCHYBaHHIO Liei Moaeni 3arpoXyoTb K BHYTPILLHI CTPYKTYPHI npobnemu
(cTapiHHa HaceneHHs, pPo3puB TPaLULIMHUX POANHHUX CTPYKTYP, BMCOKWUIA PiBEHb
6e3pobiTTs Ta BUAATKiB Ha MeanyHe 3abe3neyeHHs TOLWO), TaK i 30BHIiLLHI (MOCUNEHHS
KOHKYPEHL,i Ha CBITOBOMY PUWHKY, iIHTepHaLioHani3auiga GpiHaHCOBUX PUHKIB TOLLO). Ll
npo6aemMu NPU3BOAATbL A0 BUHUKHEHHS KOHMIKTIB OO0 BU3HAYEHHS YACTKM AepXa-
BW Npu piHAHCYBaHHI coujanbHUX BUAATKIB, BUSHAYEHHS 0OCAry nepeaadi KoMneTeH-
uii Ha piBeHb EBPOMNENCHLKOro CniBTOBAPUCTBA Ta LNSXiB 3a6e3MneyYeHHst colianbHO-
€KOHOMIYHOTr 0 3rypTyBaHHS Ta PO3BUTKY CMiBTOBAPUCTBA, 0COOMBO LLOA0 PO3MIipy Ta
BUAiB TpaHchepTiB A1 6iaHNX KPaiH | perioHis.

Y ueHTpi coujanbHOI NoniTUKM E€BPONENCHKOrO CNiBTOBApPMCTBA 3HAXOOATLCS Taki
BUKJIIOYHO BaXJNBI AN 6yAb-9KOT Cy4acHOI Aep>XKaBu NMUTAHHS, SIK 3aHATICTb, 60POTb-
Oa 3 6e3pobiTTaM, a B LEHTPi CoLiaNbHOrO BUMIPY — JIOANHA K FOIOBHUMA YNHHUK

' Mpo6nemMu i nepcnekTBM PO3BUTKY Ta peanisalii 3akoHoAaBcTBa YKpaiHu : Te3un 4onosinen
i HAYKOBMX MOBIJOMSIEHb HAYKOBO-MNPaKTUYHOI KOHdepeHLii, M. Kunig, 19 kBiTHA 2001 poky. — K.:
2001. — C. 130.
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BUPOOHMYKMX cun, Ti npobnemun i notTpebu, nepcnekTnsK ii NpodecinHoro i couianbHO-
rO PO3BUTKY.

Bin BperynioBaHHA OKPEMUX MUTaHb COLianbHOT chepu, SKi MICTUNNCA B PUMCbKIMX
[OroBopax, 3BeAEeHHS KOMIMJIEKCY CoujanbHUX nNpobnemM i GopmMyBaHHS 3arasbHUX
3aBOaHb y XapTii OCHOBHUX couiasibHUX NpaB TPyaswWmMx, ANpUnHATOI B lMapuxi y
1989 poui, coujianbHa noniTMka NponLna WNsxX A0 BUSHAHHSA ii CaMOCTIHUM Hanpsi-
MOM AiSiNbHOCTI €BPONENCLKOro CniBTOBapMCTBA, L0 BMNJMBAE Ha BCi cdepu Noro
XUTTA. 3a3HadveHe 6yno 3adikCoBaHO B creLjaibHUX OKYMeHTax: Yroai npo coujanb-
HY noniTuky i NpoTokoni, aki 6ynn NpunHATI B M. MaacTpuxT i gony4eHi oo Jorosopy
Npo CTBOPEHHS EBponericbkoro Cotoay.

3aBgaHHA coujanbHOi NOAITUKM OyNM TeopeTUYHO pPO3pPO00JeHi i BUKNaaeHi B
3eneHin KHM3i NPo eBpONenchbky couiansHy nonituky 1993 poky i ABOX Binnx KHurax
(Bina kHMra Npo 3pOCTaHHS, KOHKYPEHTOCMPOMOXXHICTb | 3aMHATICTb: 3arpo3u i LLNSXN
onsa BxogxeHHs B XXI ctonitta 1993 poky; bina kHura «€sponeincbka couianbHa nosi-
Tuka. Nepcnexktneu gns Coay» 1994 poky). BTineHHsA 3a3HayeHnx 3aBaaHb y XUTTS
BiAOYBaNOCH LUASXOM MPUAHATTS BULLMMW KEPIBHUMU OpraHaMmm EBpPOnencbKoro
Coto3y BiANOBIiAHUX ANPEKTUB i PilLEHb.

Y yepBHi 1997 poky Ha camiTi B M. AMCcTepaami coujanbHa nonitmka 6yna BusaHaHa
OOHNM i3 HaMBaXXNMBILLKX HANPSMIB OisnbHOCTI EBponericbkoro Coto3sy, Lo BiAnoBia-
HO 3HANLLINIO CBOE Bif,0OPaKEHHS B MPUNHATMX CAMITOM JOKYMEHTax (AMCTEPAAMCbKUIA
O0rosip).

AMCTepaamMCbkunii 4OrOBip BU3HAYaEe OAHIEIO 3 Linen €sponericbkoro Coto3y cnpu-
SIHHS «€KOHOMIYHOMY Ta couiasibHOMY NPOrpecy, BUCOKOMY PIBHIO 3aMHATOCTI, OCHAr-
HEeHHI0 30anaHCOBaHOrO i PIBHOMIPHOIO PO3BUTKY LLIJIIXOM CTBOPEHHS npocTopy 6e3
BHYTPILLHIX KOPOOHIB 4epe3 NOCUNEHHA EKOHOMIYHKMX Ta COLjanbHUX 3B’A3KiB, CTBO-
PEHHS1 EKOHOMIYHOIO Ta BaJIlOTHOIO COMO3Y, WO nependavyae BBEAEHHS EAMHOT BaNoTU
Bi4MOBIAHO A0 NOJIOXEHb AAHOro JJoroBopy».

[MoBHa iHTerpauia couianbHOro npoTtokony B Joroeip npo €sponencokuin Cotos
rapaHTye HanKpaLllmii 3axX1CT Ha TepuTopii EBponericbkoro Coay, OCKifbkM CTUMY-
NoBaTUME AepXaB-YSEeHIiB A0 NPUAHATTA BaX/IMBUX 3ax0A4iB y cdepi couianbHOro
3axmcTy 6e3 Byab-gKOro cTpaxy HegobpOCOBICHOT KOHKYPEHLU,i. IHWMM OCArHEHHAM
Yy CcoLujaNibHO-EKOHOMIYHIN cdepi € eBponencbka MoniTMka 3amHATOCTI, SKil B
AMCcTEPAAMCBLKOMY OOFOBOPI NPUCBSYEHO LNy rMaBy, WO, FOJIOBHUM YAHOM, Mae nia-
KpecnuTu NoniTu4Hy BoJsito 60poTncsa 3 6e3pobiTTaM Ha EBPOMNENCHKOMY PiBHI. Xoya
MOXJIMBICTb €BPONENCHLKOro CNiBTOBAPMCTBA NMPUIAMATW PIlLEHHS OO0 3HAYYLLIUX
npo06nemM Bkpai Bax1Ba A1 EBPONENChbKUX rPOMaAsiH, 0AHaK BiNbLUICTb KpaiH-yyac-
HULb He 3axoTinn nepenaTtn €sponericbkoMy COl03y CBili CyBEPEHITET y cdepi 3anHs-
TOoCTi. B pesynbraTi y rmasi [loroBopy Npo eBPONENChbKy NOAITUKY 3aNHATOCTI NOeTbCA
TiNIbKM NPO KOOPAMHALLIIO HALLIOHANIbHUX NOMITUK Y Ui ranyai.

CboropHi couianbHa nonituka €sponelicbkoro Colo3y npakTu4HO 3abesnedveHa
coujanbHM 3aKOHOOABCTBOM. Ha €BpOMEMCcbKOMY pPiBHI BCTAHOBJIEHO MiHiMabHI
couianbHi cTaHOAapTW, 34iINCHEHO rapPMOHI3aLil0 CUCTEM COLjafIbHOrO 3axUCTY i
3aranbHOEBPONENCHKNX HOPM, 30anaHCOBaHO HaLjiOHaNbHI 3aKOHOJABCTBA, NPUAHS-
TO ANPEKTUBM, AKi 3aXMLLAI0Tb IHTEPECU OKPEMUX COLLiaIbHUX FPYN — MO0, XIiHOK,
neHcioHepiB, iHBanigiB, MirpanTie. CneujanbHa yBara NnpuainsaeTbCca BNANBY Ha NOAN-
HY HOBUX TEXHOJOT i, HABKOMIMLLIHBOTO | BUPOOHMYOro cepenoBuLLa, SKOCTI XUTTS, sike
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BKJIIOYAE aCMneKTu KyNnbTypw, OCBITU, Biano4ymHky. Cnig 3a3HaumTu, WO PO3B’A3aHHSA
uMx Npobaem mMae CBOi TPYAHOLLI, oaHaK € 6axaHHs CMiBTOBApPUCTBA B NEPCMNEKTUBI
LOOMOITUCS BUPILLIEHHS HAMBINbLL rOCTPUX | akTyaslbHUX NUTaHb.

Bu3Ha4yHy ponb y peanisauii couianbHOI NOAITUKN Bidirpae KOMMAEKC iHCTUTYTIB,
BiJHOCWH, LIIHHOCTEN i HOpM, SKi 00’€OHYIOTbLCA NMif, HA3BOW «AepXKaBa 3arajlbHoro
00o6pobyTy», WO € LUEeHTPasIbHOK CKNagoBOK CoLlianbHOI iHOPaCTPYKTYpU CydacHOI
CoLjanbHO-eKOHOMIYHOI CMCTEMU. X04a 3a3HauYeHe B KOXHI KpaiHi Mae CBOIO CreLum-
diKy, NpoTe 3aranbHUM 19 HUX € Te, O PUHKOBA OCHOBA EKOHOMIKWN AOMOBHIOETLCS
COLLiaNbHOK OCHOBOIO B iHWIMX chepax i HEPIAKO Mae Ha3BY «COLjianibHEe PUHKOBE rOC-
noaapcTBO».

OcHoBHa popmyna coujanbHOro PUHKOBOIO rocrnoagapcTea 6a3yeTbCst HA BU3HAHHI
0[HaKOBOi 3HAYYLLLOCTi EKOHOMIYHOI Ta coLjianbHOiI cdhep i ix B3BaEMO3B’ A3KYy.

Y LupbOMYy 3aK1aaeHo NeBHY CYNepeyHiCTb, OCKIiSIbKM PUHOK B EKOHOMILj nepenbdayvae
cBobony, sika € He TiNlbK1 3ac0O0M, «€eKOHOMIYHUM BaXenem», a i He3anexHoo LiiH-
HicTio. Peanizaujs uiei ceoboam B rany3i eKOHOMiKM nepeadayae HassBHICTb AeLeHTpa-
nizoBaHnx cyb’exTiB, 30aTHUX CAMOCTIHO NPUMaTK pilleHHs. [lepxara X Mae Bigno-
BiJjaTV 3a CTBOPEHHSA HEOOXIAHUX YMOB A1 PO3BUTKY PUHKOBUX BiAHOCUH. Mpun LibomMy
PVHOK HE BPaxOBYE COLiafibHUX aCnekTiB CYCMISIbHOrO XWUTTA | CaMOi €KOHOMIKU,
OCKiNIbKM MOMY BNAaCTUBI 0OMEXEHI MOXNIMBOCTI A9 3abe3neyeHHss HeoOXiaAHOro PiBHSA
piBHOBarn B €KOHOMIYHiA CUCTEMI WOO0 3aNHATOCTI HACENEHHS Ha BiAMNOBIOHOMY
piBHi. PUHOK He cnpusie 30epexeHHI0 HEBIATBOPIOBAHUX PECYPCIB, 3aXMUCTy HABKO-
JINWHBOrO CepeaoBuLLla, HE MOXE PEryalBaTV BUKOPUCTAHHSA PECYPCIB, WO Hane-
XaTb BCbOMY NIOACTBY. PMHOK 3aBXAW OPIEHTYETbCS Ha TUX, XTO Mae rpoui. Bei ui
HEeraTMBHI HacNigKn PUHKY Mae BUNPaBASaTM coLianbHa NONiTUKa Aepxasu, Hanpasne-
Ha Ha rapaHTyBaHHA MiHIMaNIbHOIrO XUTTEBOrO PiBHA NOAAM, SKi HE MPauTb TUM-
YacoBo abo 3a BiKOM 41 CTaHOM 340p0B’s. [pu 3aiNCHEHHI coujanbHOT NONITUKK aep-
>KaBa Crpusie B3aeMO3B’A3KY BUPOOHNYOT KOHKYPEHLIji Ta coLjanbHOMY 3axu1CTy.

Cnip 3a3HaunTKn, WO caMe NOHATTH «AeMOKpaTid» BUKOPUCTOBYETLCS, K NPaBUIO,
[NS XapakTepPUCTUKM NOITUYHOI ab0o colianbHOi CUCTEMU, ka CTaBUTb Nepen coboto
MeTy 3BECTU A0 MiHIMyMy coliaNnbHi Ta €KOHOMIYHi BiAMIHHOCTI, 0COGIMBO Ti, LLO
3YMOBJIEHi HEPIBHUM PO3MNoAaiioM MaTepianbHMx 6nar. Jepxasa npu LiboOMy po3rnaaa-
E€TbCS K BXXJIMBUN IHCTPYMEHT KOPUIYBAHHS COLiaNibHUX BUTPAT, HEFraTUBHUX HACAiA-
KiB PUHKOBOT EKOHOMIKW i BifIbHOI KOHKYPEHLIji.

CouianbHa cdepa € npegmMeToM ChinNbHOro BifaHHsA EBponericbkoro Cotady i kpaiH-
ydacHuub. Cepepn, NPiopUTETHUX rany3en CrnilbHOro BeAeHHs — colianbHe 3abesne-
YEeHHS | coujanbHU 3aXMCT NPaLiBHUKIB, 3aXMCT NPaLiBHMKIB MiCAS 3akiHYeHHS aji Tpy-
LOBUX Yyrog, 3 HAMW; NPEeACTaBHULTBO i KONEKTUBHUIA 3aXMCT iIHTEPECIB MPaLiBHUKIB i
nignpueMLIB, BKJTIOHAKOYM iXHE NPAaBO Ha CriflbHE NPUNHATTA PilleHb; YMOBU HanMY i
npawi npauiBHUKIB TPETIX KpaiH, AKi eranbHO NPOXKMBAOTL HA TEPUTOPII CNiBTOBApU-
CTBa, PiHAHCOBI BHECKM A1 CNPUSIHHS 3aNHATOCTI | CTBOPEHHS POOOYNX MiCLib.

Hiuubkmin gorosip 2001 poky JonoBHMB Lel nepenik (bopoTbda 3 BiaHICTIo, coui-
aJIbHOIO i30M14LEI0) Ta MOCTABMB Ha NOPAA0K AEHHUA MOAEPHI3aL,il0 CUCTEM coLiaib-
HOro 3axucTty. Mpu ubomy 3 neperiky 0yno BUKIOYEHO NUTaHHSA GiHAHCOBUX BHECKIB
0151 CNPUSIHHS 3aMHATOCTI | CTBOPEHHS pOOOUNX MiCLb.

BaxnmBy posib Npy NPOBEAEHHI 3arasbHOI CoLjanbHOi MOMITUKM EBPONENCLKOro
Cotogy BigirpalTb NPaBoBi JOKYMEHTU, MPUCBSAYEHI CoLjiasibHM NpaBamMm 0codu:
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— XapTis €Bponericbkoro Coto3y npo ocHoBHI Nnpasa 2000 poky;

— €BponeicbKka coujanbHa xapTis, nignucaHa nig erigoto Pagy €sponn e 1961 poui
i nepernaHyTa B 1996 poui;

— XapTis cniBTOBapMCcTBa NPO OCHOBHI colianbHi npasa Tpyasawmx 1989 poky.

Kpim nepiogxepen (MepBMHHOIo npasa), LWo GopMyoTb EBPOMNENCHKE CcoLiaibHe
npaso, EBponericbke CNiBTOBAPUCTBO BCTAHOBUIO OCHOBHI CBOI NPUHLUMNN NpaBa, ki
BUKOHYIOTb JOMOMDKHY PYHKLiO B TUX chepax, e NMMCbMOBI IKepesa He OXOMJioTb
yCiX cycninbHMX BiftHOCKMH. OCHOBHI NPUHLMNN NpaBa cniBToBapmucTea 6y po3pob-
NeHi ans Toro, Wwob BUMOKPEMUTU FONIOBHI MPaBOBi MOMOXEHHS, O MICTATbCS B A0rO-
BOpax i akTax BTOPMHHOIO 3aKOHO4AaBCTBA.

Byno BcTaHOBNEHO, WO OCHOBOIO NMpasa CMiBTOBAPUCTBA € TaKi NPUHLUMN: PIBHOC-
Ti, NoBarM 4O OCHOBHUX MNPaB JIIOOVHW, NMPOMOPLINHOCTI, cybcmaiapHOCTI, NPaBoBOi
BM3HAYEHOCTI. 3a3HayeHi NPUHLUNN BUKOPUCTOBYIOTbCA €Bponencbkum Cynom Ta
iHLWMMW iHCTUTYLiSMU EBponencbkoro Colo3y y Npoueci TAyMadeHHs NPpaBoBUX HOPM
cniBToBapucTea.

Xoya HaBefeHi NPUHUMAN MOXYTb 34aBaTUCS AyXE NPOCTUMU I OYEBUOHUMMU,
BOHMW BifirpatoTb BEINYE3HY POJIb Y PO3BUTKY EBPOMENCHLKOro npasa i CoLiasbHOro
npaea 30Kpema, NiOgBULLYIOYM 3HAYEeHHs npaBa €BPONENCbKOro CniBTOBapuUCTBa i
3abe3neyvyoun Moro oaHakoBe 3aCTOCYBaAHHSA HA TEPUTOPIT BCiX KpaiH-y4aCHULb.

Takmm 4YMHOM, coLjanbHe 3aKOHOAABCTBO CMIBTOBAPUCTBA € AMHAMIYHOK NpPaBo-
BOIO CUCTEMOIO, LLLO CKIaAaETbCs 3 HOPM, SKi 3aKPIrnJIO0Th COLiasibHI NpaBa Ta Mexa-
Hi3MM ix peanisauii. CouianbHe 3aKOHOAABCTBO MNPOMLLIIO LUNASIX €BOMIOLLT i NPOAOBXYE
pPO3BMBATUCS BiANOBIAHO A0 LiNen coujianbHOi NoniTnkn €sponencbkoro Cotoay.

Y ppyrin nonosuHi XX CTONITTA KpaiHM 3axigHoi €BPONU TIEK YU iHLLIOK MIpOO
3MOIMIM peanidyBaTi NEBHY MOAENb AepXaBu 3arasnbHoro nobpobyty. OgHak diHaH-
coBi npobnemMu, 3 AKMMU IiTKHYNacsa OiNblIICTb €KOHOMIYHO PO3BUHYTUX KpPaiH Ha
noyaTtky 90-x pokiB (a Aoesiki kpaiHn — BXe 3 KiHus 80-X pokiB), cripaBuIn NEBHUN
BMAMB i HA TEHAEHLIT B peanisauii couianbHMx QyHKUIN cycninbHmux cnctem. OgHmMm i3
HacnigKkiB LbOro CTano PO3MUTTS BiAMIHHOCTEN MiX LMMU MOOENSAMMU.

JepxaBu i3 3Ha4HMM DiHAHCYBaHHAM COLiafIbHUX BUTPAT 3@ PaxyHOK GI0KEeTHOI
CUCTEMM CTanu akTMBHILLE BMKOPUCTOBYBATU CUCTEMY COLLa/IbHOrO CTPaxyBaHHS i
BBOOUTW €NeMEHTU NAATHOCTI B CUCTEMY AEPXABHUX MOCAYr coLuiafbHOro npusHa-
yeHHsa. «OaHOYacHO B KpaiHax 3 akueHTOM Ha diHaHCYBaHHA COLUianbHUX NOCAyr 3a
paxyHOK CTpaxyBaHHsI cTana npornsagaTnucsa TeHOEHLS 00 PO3LUNPEHHST DIOAXETHUX
okepen. AKTuBHA i MacwiTabHa couianbHa nositTuka, ska npoBoaunacs B KpaiHax 3
PUHKOBOIO E€KOHOMIKOI, HE MOXE He MNO3HA4YUTUCS Ha 3arasibHil PUHKOBIN i
KOH’IOHKTYPHIl cuTyauii B UMx kKpaiHax, Ha TeMnax eKOHOMIYHOrO POCTy»'.

HalnbinbLu BiAYYTHAMN HEFATUBHMMM HacNiAKaMn LLOA0 CoLiaNibHUX 3axX0aiB € Taki:

— SHMXKXEHHSA KOHKYPEHTOCMPOMOXHOCTI TOBAPiB HA BHYTPILLUHIX | 30BHILLHIX PUHKAX
yepes3 BUCOKUIM piBEHb ONOAATKYBAHHA — $IK HENPAMWNA, TaK i y BUrNG4i niaTexis,
obpaxoBaHuMX y BiocoTkax A0 3apobiTHOI nnaTu;

— BUPAXEHWN i BIAYYTHUI 019 HaUiOHaIbHOT eKOHOMIKM BiATiK Kanitany;

' Tonosko O. I. OcHOBHI HanpsaMK GOPMYBaHHS | MPaBOBOI pernameHTauji couianbHOT MoNiTUKN
€sponericbkoro Cotosy // MpobnemMn i nepcnekTnBmM PoO3BUTKY Ta peanisauii 3akoHOOaBCTBa
YKpaiHu : Te3n [onosigen i HaykoBUX NOBIAOMIIEHb HAYKOBO-NPaKTUYHOT KOHbepeHUu;ji, M. KuiB,
19 kBiTHa 2001 poky. — K. : 2001. — C. 214.
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— BHMXKEHHS PIBHSA TPYAOBOiI aKTMBHOCTI HACENIEHHA YepPe3 HaABUCOKY CoLianbHy
3axuLLeHicTb (Hanpuknag, y LLiBeuji cnoctepiraetbcs BiaMOBa NpauiBHWKIB Big, NiaBu-
LeHHs kBanigikauii, HebaxaHHs rnpauioBaTyi NOHAAHOPMOBO);

— PO3BUTOK YTPUMAHCTBA i eNeMeHTIB crnekynsuii (Hanpuknag, y HigepnaHgax
npakTnyHo Byab-ska ocoba, sika Mae nNpobiemu 3i 340POB’AM, MOXE MPONTN pa3oBe
06CTEXEHHS, PAKTUYHO OTPUMATU «iHBANIAHICTL NO XBOPOOI» i AOBIYHY OOMNOMOry B
po3mipi 70 BiocoTkiB 3apOBiTHOI NNaTK 3a OCTaHHIM MicLEeM poboTu, B pe3ynbTaTi Horo
Y KpaiHi 3 YNCENBHICTIO 3aMHATOr0 HaceneHHs 6,2 MIH YONOBIK HAPAXOBYETLCS ONU3b-
ko 800 Tmc. rpomMagsiH, AKi OTPMManM TaKy iHBaNigHICTb; IHLWIMM NPUKNagoM € TOM
dakT, Wwo xo4a y LLBewji 4OCArHYTO OAHOro 3 HaMBULLMX PIBHIB CTaHO4APTy 340P0B S
HaCeNeHHs, BiACOTOK HEBMXOAIB HA POOOTY Yepe3 XBOpPOOY TyT HAMBULLMIA Y CBITi 1
MOCTINHO 3pocTa€e. 3HA4YHOK MIpPOI Lie MOB’SA3aHO 3 BMCOKMM PIiBHEM CoOLianbHUX
BUMAT NO XBOPOOI Ta CTpaxyBaHHIO MO KOPOTKOCTPOKOBMM 3aXBOPIOBAHHSAM);

— BMCOKUW PIBEHb CTPAxXOBUX MiaTexis, WO NpuU3BOANTb HE TilbKKM OO0 BiAnosia-
HOrO NiABULLEHHS LiiH Ha TOBapW i NMigpuBae iX KOHKYPEHTOCNPOMOXHICTb, a 1 nepe-
KPY4YyE€ BIOHOCHY e®MEKTMBHICTb BUKOPWUCTAHHA npaui W Kanitany, BAAMBAOYM TUM
camMmM Ha GOPMYBaHHSA CTPYKTYPU EKOHOMIKM.

3 noyatky 90-x pokiB XX CTONITTS y EBPOMNi NPOCTEXYETLCA AesKa TEHAEHLUIA OO0
3ropTaHHS CoLianbHOI AiSNbHOCTI AepXXaBu, L0 NOB’A3aHO sk 3 MPO6EMOI0 3POCTaH-
HS AepxaBHOro 6opry i BUTpaT Ha ii 06CnyroByBaHHS, TaK i 3 KOHKPETHOIO KOH’IOHK-
TYPHOIO CUTYyaLi€elo B KpaiHax.

OpHak B. TonopHiH BBaxae, Wwo crneymdika couianbHOi NOAITMKM EBPONENCLKOro
Coto3y nonsarae y BiACYTHOCTI sIK €OMHOI couianbHOI NONiTUKK, Tak i NpaBa, wWo ii
PErynoe, a TakoX y TOMY, WO BCIO BigMNoOBiAanbHICTb 3a 3abe3neyYeHHs couianbHUX
npas HecyTb KpaiHn-4nenn'. LLogo oCTaHHbOro NOMOXEHHS, TO, AiINCHO, BUKOHAHHS
OCHOBHMX 3ax0fiB L1040 3abe3ne4yeHHs1 BUCOKOro PiBHSA 3axX1LLEHOCTI Nnpunagae Ha
HaLjioHaNbHi ypaan, 3 iHWWUM NMoroamMTuUca He MoxHa. Tak, y ®@paHuii i PPH, ak i B
mMacLuTabax Bciei EBponu, € TpaauLis Woa0 Po3pobku i NPUAHATTS KOHCONIA0BAHO-
ro HOPMaTMBHOIO akTa — couianbHOro kogekcy. Ane y 1950 poui MNMapnameHTcbka
Acambnes Pagu €Bponn BUCNOBMAACS Ha KOPUCTb CTBOPEHHS «EBPOMNEencbkoro
KOOEKCy colianbHOro 3abesneyeHHs», edekTUBHICTb Akoro Oyna 6 BupaxeHa He B
CTaHAapTM3aLlii 3aKOHOAABCTBA 3 COLialbHOro 3abe3neyeHHs B Pi3HUX kpaiHax, a B
nigBeaeHHi Pi3HMMM MEeTOAaMM COLialbHOro 3abe3neyeHHs KOXHOI KpaiHu A0 eKBi-
BaJIEHTHO BULLOMO PiBHAZ.

HopMu uporo 4OKyMeHTa, K i BinbLIOCTi akTiB €Bponericbkoro Coto3y, siki 3a 3Mmic-
TOM i OPUONYHUM XapaKTEPOM AELLO HaraayiTb akTu peaepanbHoi Bnagu, € Moaesb-
HUMW HOpMaMK A5 3aKOHOAABLLIB KpaiH-y4acHULb. BoHU, K i HOpMu KoHBeHLii MOT1
Ne 102 (1952 pik) npo MiHiManbHi HOPMIK coLiaIbHOro 3abe3neyeHHs!, BU3Ha4aloTh Ti
MiHiIManbHI coujanbHi CTaHOAPTU, HUXKYE SKUX XOOHA KpaiHa HE MOXe OMyCTUTUCS.
Y 1993 poui uer kogekc 6yno NPUNUHATO B HOBIM penakLii, Wo Aano 3Mory nigHaTu
piBEHb coLiaNbHUX CTaHOApPTIB, 3HAYHO POILLMPUTM KOJI0 OCIB, Ha KX NoLunpoBana-
cs 1oro ais.

' TonopHuH B. H. EBponeiickoe npaso : yueb. — M.: IOpucTs, 1999. — C. 176.

2 CoumvanbHble MpaBa 4yesioBeka: OOKYMeHTbl 1 martepuansl Coseta EBpornbl / COCT.
M. A. Tka4y. — M., 1996. — 4.1. — C. 26.
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®PH BpaxyBana pocBig E€Bponericbkoro cniBTOBapuUCTBa i NpuiiHana CBii
CoujanbHnin kogekc. CborogHi BiH cknagaeTtbca 3 10 rmas, cepen SKMX € Taki, Lo
BM3HA4Yal0Tb: 3arasbHi NOJIOXEHHS CoLiaNibHOrO CTpaxyBaHHS; rmaBu Npo aaMiHicTpa-
TUBHI Npouenypu, Lo 3abe3neyyroTb CoLianbHi NpaBa; rMaBuv Npo Ocib i yCTaHOBM, SKi
3000B’A3aHi HaaaBaT coljasibHy JOMOMOry, TOLLO.

Kooundikaujis couianbHOro 3akoHo4aBCTBA Aa€ 3MOTY YHUKHYTU OyOstoBaHHs npa-
BOBUX HOPM i CyrnepevyHoCTeN MiXK HUMUK, POOUTb NPO30POI0 iICHYIOYY CUCTEMY TMifbr,
CrpOLLYE ONng rpoOMaAsH i OpraHis, siki 3anMaloTbCsl NPaBO3aCTOCOBHOIO AIASIBLHICTIO,
KOPUCTYBaHHS BigMOBIAHMMN HOPMaMW.

OpHak npu UbOMY Chif, BpaxoByBaTW, LLO HOPMW, 3aKpirnjeHi y HauioHanbHOMY
couianbHOMY 3aKOHOAABCTBI, JOMOBHIOIOTLCH, 3 OAHOr0 6OKY, HopMamMun EBPONENChb-
KOro cniBTOBapuCcTBa (pernameHTu, OAMPeKTnBu, pekomeHpaujii Pagn €sponu), a 3
OPYroro — He MeHLW 3Ha4vywMMy HOpMaMu KOHBeHLUiM MiXHapoaHoi opraHisauii
npawi.

AHanis po3BUTKy couianbHOro 3akoHogascTea €Bponencbkoro Cot3y CBiAYMTb,
O coujanbHe 3aKOHOL4ABCTBO MA€ BCTAHOBJIIOBATU MiHIMasIbHI FPaHMNYHI BEINYUHMN
couianbHUX CTaHAAPTIB, BMXiO, 32 MeXi SKMX NepeLLKOKae HopMasibHOMY nepebiry
coujanbHUX NPOLLECIB | MPU3BOANTL A0 GOPMYBAHHS HEFATUBHUX PYNHIBHUX TEHOEH-
i y 3abe3neyeHHi coujanbHoi 6e3nekn. OgHak cnig MaTy Ha yBasi, Lo 1 MakCMaib-
Hi rPaHNYHI BENMYMHK COLjasibHMX CTaHOAPTIB TeX MalTb OyTU OKpPecneHuMn 3aais
YHUKHEHHS 3HUXXEHHSI KOHKYPEHTOCMPOMOXHOCTI EKOHOMIKW Ta 3M1I0BXMBAHHS rpomMa-
JaHamMm couianbHUMM NOCTyramMu.

Bbupiok J1. N. Pa3Butne eBporneickoro counasibHoro 3aKoHogaresibCTea: 3aKko-
HOMEepPHOCTU U NPOTUBOPEYUsi. B cTatbe ocBeLaeTcs pa3BuTne counasibHOro 3aKOHO-
AarenbcTBa EBponerickoro coobuiecTsa, ero ctaHoB/ieHue, rnpobaemarvika B KOHTEKCTE
COOTHOLLEHWNS] 3KOHOMUNYECKMX OTHOLLIEHWI 1 3aLUMNTbI rpaB PabOTHUKOB.

Knio4yeBbie cnoBa: couvasnbHas noamTvka, coumasibHOe 3aKOHOAAaTesIbCTBO, €BPO-
nevickasi nHterpauusi, Esponerickoe coobLecTBo, counasbHble rnpobremMsl, «rocyaap-
CTBO 00Lero 671arocoCTosIHYSI», COLMabHbIE YCIyru.

Biriuk L. The Development of European Social Legislation: Regularities and
Contradictions. The article shows the development of social legislation of European
Community, its formation and problems in the context of correlation of economic relations
and protection of employees’ rights.

Key words: social policy, social legislation, European integration, European
Community, social problems, «welfare state», public services.
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HAMATI BHJIATHOIO BYEHOIO

Kpenom u uenbio ero XxmsHm 610 cnyxxeHue lMNpaey,
AOCTUXXEeHne ero Top>XecTea B ooLiecTee
(cBetnovi n HesabseHHov namsitn C. C. AnekceeBa)

Nn. Eerpacdos
KaHuampoan lopuanyeckmx Hayk, ooueHT

GBopbba 3a npaBo TpebyeT B rnepByld o4epenb
MHTEHCMBHOV pa3spaboTku vaevi rnpasBa, 06peTeHus
UMM BbICOKOrO HAy4yHOrO U rpaxgaHCckoro rnpuaHa-
Hus. Yigew npaBa AOCTOVHbI TOro, 4To0bl OHU CTain
OAHUM U3 LIEHTPOB WHTEJIIEKTYasIbHOMW, [AYXOBHOM
XN3HW OOLLECTBA, HAYYTb HE YCTYNaloLLMM HayKOBEL-
4eckoMYy CTaTycCy nepeoBbiXx eCTeCTBEHHOHAYYHbIX U
TEXHUYECKUX 3HAHWIA.

C. Anekcees

Mpodeccop C. Anekcees SBASETCS OAHUM U3 HEMHOIMX, KTO HA NPOTSXEHWN BCEN
CBOEW XM3HN 1 HAay4YHOW OesaTenbHOCTU caMmo3abBeHHO Bepwusl B TOpXecTBo [paBa B
XM3HU 0OLLLECTBA, ero Henpexogsime LeHHOCTM CBOOOObI, PaBEHCTBA, CNpaBensv-
BOCTW. OTOMY MOCBSILLEHbl €r0 MHOIOYMCIIEHHbIE Hay4YHble TPYAbl, MPUYEM MO CaMbIM
pasnnMyHbiM TEOPeTUYecKUM 1 dunocodckrum npobnemam npaea, CPeam KOTOPbIX
daKTNYECKN HET HN O4HOW PaboThl, YTOOLI HE CKa3aTb, YTO 3TO «BMNEPBLIE».

B obnactn npakTtnyeckon xn3uu Npaso, nogyepknean OH, — 3TO «0ObEKTUBNPO-
BaHHbIN Pasym», n60o, yTBep>Xaan OH, HET APYroro «CoumanbHOro MexaHnama», cpas-
HWUMOTO «MO CTEMNEeHN PasyMHOCTH C npasBomM»'. KTo obLuancsa ¢ Cepreem Cepreesunyem
W BHUMATENbHO M3y4an ero paboTbl, He MOr He MOYYBCTBOBATb TO BO3BbILLEHHOE,
[axe B YEM-TO POMaHTMYECKOe OTHOLLUEHMEe K npaBy, KOTopoe OblI0 HEOTAENMMO OT
HEero, BHYTPEeHHe 1 rmyboko emy npucyuie. OH NOCTOSHHO HAXOAMCH B MOUCKE TOro,
4TO U Kak elle caenaTtb B NPaBOBOM XU3HM 06LecTBa, YTOObI BLIBECTU MPaBo C Noa-
YNHEHUS 3axBaTMBLUEN ero rocygapCTBEHHOM BacTu, NpuaaTtb eMy CaMoCTOATE b-
HOCTb, 4TOObI [paBo AencTBUTENbHO ObINo MpaBom.

Heobbl4aliHO WNMPOK KPYr ero Hay4HbIx MHTepecoB. CoOOCTBEHHO, ANns npodeccopa
He CYLL,eCTBOBaso Kakmx-imbo rpaHuL, B METOA0I0MMY UCCNeaoBaHus, MONCKEe HOBbIX
Maen, KOHUENUUIN, NEPEOCMbICIIEHNN NMPEXHUX CBOMX MO3ULMA O NpaBe, O NyTax U
nepcrnekTneax pPas3BuUTUS MPaBOBOM Hayku. CBOW HaydHylo geatenbHocTb Cepreii
CepreeBuy, Kak U3BECTHO, Hayan C UccnenoBaHus NpobnemM rpaxnaHckoro npaea
(B 1960 roay 3almnTLA OOKTOPCKYD AuccepTaumio Ha Temy «[peaMeT COBETCKOro
rpaxxgaHckoro rnpaea»). Ceon 6necTsawme No3HaHns B LMBUIINCTUKE OH peann3oBas B

1 Anekcees C. C. TaitHa npaBsa : ero noHMmaHue, HasHa4yeHme, coumarnbHas LLeHHOCTb. — M.:
Hopwma, 2001. — C. 92-93.
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npouecce pazpaboTku KoHuenuuu, a 3aTemMm 1 HOBOro npoekTa paxaaHCcKoro Kogek-
ca P® (1990-1993 roabl). B 1O e Bpems B Hayke rpaxaaHCKoro npaea OH BbISIBUI
npobaemMsbl, peLlnTb KOTOPbLIE, MO ero MHEeHUtO, ObINO KparHe CNoXHO 6e3 npueneye-
HUST LOCTMKEHUIA Hayky obLLLEen Teopun npaea. ITorom ero kponoTanMBOro oCMbicrie-
HUS TEOPETUYECKMX BOMPOCOB MpaBa ctana MoHorpadusa «Obuwme TeopeTnyeckme
npob6aemMbl CUCTEMbI COBETCKOro npasa» (1961), no3xe — pyHOaMeHTanbHoe nccne-
nosaHue «CTpykTypa COBETCKOro npaea» (1975), necaTkn Hay4HbIX CTaTeN B XypHa-
nax.

911 paboTbl Nnpodeccopa C. AnekceeBa oka3ann OrpoMHOe BANSHME Ha pa3BuUTUE
B MPaBOBOW HayKe HOBbIX HanpasieHn, GOPMMPOBAHME B HEN HOBLIX OTpacfien 3Ha-
HUA N NHCTUTYTOB U, YTO HE MEHEE BAXHO, HA PELUEHNE BaXKHbIX MPaKTUYECKMX 3a4a4
HOPMOTBOPYECTBA, cUcTeMatmdaumm n kogmdukaumm 3akoHogaTenbcTea. B atom
HEeTPYOHO ybeauTbecsl, Habnaasa 3a UccneaoBaHUAMKW MO AaHHOW npobnemartuke
HEe3aBMCMMO OT TOro, KacatTCs OHU nNpeameTa o0Ller Teopun Npaesa unm oTpacne-
BOV MpPaBOBOM Hayku, BO BCEX HUX OTYHETIMBO MPOCNEXMBAETCHA TBOpPYECKas nedyaTb
HaYYHbIX M3bICKAHWNIA Y4EHOrO.

CBOIO Hay4yHyIO HUMLLY B 3TOM TEMATMKE HaLLEes 1 aBTOp 9TOro o4yepka v, Hago cka-
3aTb, He 0e3 BNMSHUS HenocpencTBeHHO npodeccopa C. AnekceeBa M €ro Hay4HbIx
TpynoB. Ecnu kpaTko, To peyb naet 06 0cobom cny4dae, KOTOpbIi BO MHOFOM onpeae-
A1 MO0 UCCNeaoBaTenbekyto paboTy B 06/1acTu npaea. 3To CBA3aHO C BbIGOPOM TEMbI
MOen kaHguaaTckon guccepTtaummn: «COOTHOLIEHME CTPYKTYPbl COBETCKOro npaea um
CTPYKTYpPbl COBETCKOr0 3aKOHOAATENbCTBa», YTBEPXAEHHOW y4EHbIM COBETOM Xapb-
KOBCKOIO IOpUaNYECKOro MHCTUTYTa (HblHe — HauuoHanbHbI yHuBepcuteT «KOpuan-
yeckas akageMns YkpaviHbl uMeHn Apocnasa Myaoporo»). Kak acnmpaHT, C NpucyLmm
Ha TO BPEMSA MakCUMann3mMoM, 1 CTpEMUICS K pa3paboTKe CNOXHbIX Npobiem, HeOT-
OennMbIX OT dyHAAMEHTasIbHbIX OCHOB MPaBOBOWN HaYKM MO0 BNIKMX K HUM.

B koHUe masa 1972 roaa B opnanyeckoM MHCTUTYTE NPOX0aMIo 3acefaHne cekumm
Muney3a CCCP no iopuanyeckmm Haykam, B KOTOPOM NPUHKUMaI ydacTne npodeccop
C. Anekcees. Yxxe camo no cebe npebbiBaHME B 3TUX CTEHAX CTOJSIb aBTOPUTETHOIO
y4eHoro, 6e3 npeyBennyeHust, CTano 3HaKoBbIM COObITUEM B UHCTUTYTE, KOHEYHO, 1 B
Moer X13Hu Toxe. MNpaeaa, 9ToMy NpeaLecTBOBaO nevyasbHoe cobbiTne — B Havasne
Masi TOro roga npexXxaeBPeMEHHO YyLIEeN N3 XU3HU TEOPETUK, AOKTOP I0PUANYECKUX
Hayk, npodeccop I1. lNMonexam — MO NEPBbLI HAy4YHbI pyKoBOoAUTENb. B cBA3M C
TakoW cuTyauuein pykoBOoACTBO MHCTUTYTa oOpaTunock k npodeccopy C. AnekceeBy
C NpeasoXkeHMeM cTaTb MOMM Hay4HbIM pykoBoguTenem. Huuero He obelas, Ceprei
CepreeBuy ckasas, 4To NoAyMaeT, a OTBET AACT MOC/e TOoro, kak IM4Ho nobecenyet
CO MHOW.

Hawa 6ecepa ¢ HMM cocTosnacb Ha kadenpe Teopuu rocyoapcTsa U npaga.
EcTecTBeHHO, 9 BOIHOBANCS, ele Obl — Npu BCTPEYE C HUM BOJSIHEHME UCTILITbIBANN
Jaxe onbITHble Npodeccopa, nytas GamMunmio, UM 1 0T4ECTBO Y4eHOro. OH 03HaKo-
MWCSA C TEMOW MOel amccepTaumm 1, HEMHOro NogymMmaB, ckasas, 4To npobnema
OYeHb CNoXxHad, nMmeeT GyHOAAMEHTaIbHOE 3HayYeHue, Cnpocwus, nog, Cuay n MHe
oyneT ee paspaboTka, MO0 3a nccnemoBaHue gaHHoOM npobnembl 6bepyTcs, korga B
Hayke «Cbenn A0CTaTO4YHO conn». Mol OTBeT Obll KPATOK M COAEPXaNCs B TOM, YTO
MEHS He nyraeT C/IOKHOCTb TEMbI, K TOMY €, MOYEMY HE HayaTb CBOW MyTb B HayKe C
nccnenoBaHusa Takmx npobnem, kak ata. Cepreint CepreeBmd NpucTanbHO NOCMOTPEN
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Ha MeHs 1 ckasan: «Hy, xopoLo», Npy 3TOM AaB MHE 3a4aHne NoAroTOBUTbL MPOCNEKT
ancceptauum 1 NpeacTaBnTb eMy Yepes nonatopa aHs. lNpuaHatoch, ans MeHs Takoe
3apaHune 6b110 HEOObIYHBIM 1 HEMPOCTLIM, BEAb B MHCTUTYTE CNIOXWUAACh NHAsA npak-
TUKa Hay4HOro PykOBOACTBA acnupanTamu. MNnaH, CTpykTypa, NPUHUMMLI U T. M. ANC-
CepTauMOHHbIX NCCNeaoBaHnii pa3pabdartbiBasnCb N YTOYHANINCH NPU CAMOM aKTUB-
HOM Y4aCTUKN HAY4YHbIX PYKOBOAUTENEN.

Ho kak Obl TO HX ObINIO, NPOCNEKT A NOArOTOBUA 1 NpeacTasun npodeccopy. Mo
TOMY, KaK OH YnuTan, nenas Ha ero noagx NOMETKU, S MOHSAS, 4TO NYCTb HE BCE, HO 4YTO-
TO MHe BCe-Taku yganochb caenatb. K MoeMy yooBNEeTBOPEHMIO, Tak OHO U BbiNo. o
cyuiecTtBy 1 B Lenom Cepreii Cepreesund ogo6pun NPOCneKkT U COAEPXKaLLMNCS B HEM
ninaH gucceprtaumu, ykasas, YTO TEOPUM B MPOCMNEKTE OOCTATOYHO, a OTAESbHbIE
NONOXEHNS B UCCNefOBaHUN HEOOXOOMMO YCUNUTb CyaebHON 1 3aKOHOAATENbHOMN
npakTmukoin. I3 aToro s caenan BbiBO4, YTO NPO¢Eeccop cornacuTcs ObiTb MOVMM HayY-
HbIM PYKOBOOMTESIEM, YTO BCKOpPE Obl/I0 NOATBEPXAEHO COOTBETCTBYIOLLMM MpuKa-
30M pekTopa MHCTUTYTa. Takon Gblia Mosl MepBasi BCTpeya C cCaMbiM aBTOPUTETHBLIM B
CTpaHe y4yeHbIM-TeopeTMkoM mnpaea. lNpocnekT ¢ nognucebld n nomeTkamm Cepres
CepreeBnya g XpaHiO Kak OAHY M3 CaMblX 3HAKOBbLIX W AOPOrMX MHE PENUKBUIA.
Bnepeau oxnaan Hanps>KeHHbIN TPYA, HOBbIE BCTPEYM C NPOdECCOPOM, HO Y>KE MOUM
oduumanbHbIM Hay4YHbIM PYKOBOOUTENEM.

3aecbk xoTen 6bl NOAYEPKHYTb BaXKHYO A1 MEHSI MbIC/Ib. BCS cNOXHOCTb paboThl
Hag guccepTaumer cocTosna B TOM, YTO B UTOre 1 HENPEMEHHO OOJ/IKEH CAeNnaTth YTo-
TO HOBOE, NPUBHECTU B pa3paboTky NpobeMbl HEYTO CBOE, TO €CTb CAeNaTb KAKON-TO
war Bnepen, nyCcTb CaMblil ManeHbkni, HO war. MHavye, cuutan 4, Bce nccnenoBaHne
He OydeT UMeTb NepcrnekTuBbl U SBUT COOOI NPOCTO «NepensieTeHHYIO Ky Gymar».
CeropgHsi, N0 UCTEYEHNN COPOKA C NINLLHMM JIET, CYUTAIO TAaKOM NYTb W MOCTaB/IEHHbIE
3a4a41 BNoJsiHe NpaBuiibHbIMU 1 ONpaBaaHHbIMKN, MO0 MHOTO B Hayke ObiTb HE A0IKHO.
Jymato, 4To Kaxapli aCnmpaHT, HaYMHaKOLWMIA ccnenoBaTeslb TEX N UHbIX MPOBIEM
npaea, obLETEOPETUYECKOTrO OHN UM OTPACNEBOr0 HaNpaeieHUss — He UMEET 3Ha-
YeHUs1, LOIKEH MOHMMATb CBOIO OTBETCTBEHHOCTb 32 N3OPaHHYIO TEMY, CTPEMUTBLCS K
TOMY, 4TOObI MPUBHECTU B €€ pa3paboTKy NepcoHanbHbIn BKaa,.

Mocnepytowme BcTpeun ¢ npodeccopom C. AnekceeBbiM MPOXOOUIN yXe B
CeepanoBcke (HblHe — EkatepuHOypr) Ha kadenpe Teopun rocyaapcTtsa U npaea
CBepanoBCKOro lopmnamnyeckoro MHCTUTYTa (HblHE — Ypanbckas topuanyeckas akane-
Mus). 34echb 9 OLWYTUA MHOTFOe U3 TOro, Yem xuna kadegpa, ee npodeccopcko-npe-
noaaBaTeNbCKNIA KONNIEKTUB, acnmnpaHTbl. Bce npenogasatenn — ydeHunku Cepres
Cepreesunya, cpeam KOTOPbIX M3BECTHLIE B CTPaHE yyeHble: npodeccopa A. HepaaH-
ues, B. Kopenbckuii, B. MNepeBanoB (B HacTosilee BpeMs Npe3naeHT YpasnbCKomn
topunanyeckon akagemumn), B. icakos, B. JleywinH n gpyrue.

B aToi cBa3m xoTen 6bl 0000 NOAYEPKHYTb NeAArorMyeckuin TanaHT YumuTens, ero
YANBUTENIbHYIO KOPPEKTHOCTb U YBaXXMUTESIbHOCTb B OTHOLUEHUN K COTPYAHMKAM
kadenpbl 1 acnupaHTam, 4OCTYNHOCTb U NPOCTOTY B 006WeHn. OH HUKOrga U HU Ha
KOro He MoBbILLAN rofioc, He OkasbiBas Kakoro-nnmbo OaBfeHUs Ha COTPYOHUKOB U
acnMpaHToB ClefoBaTb €ro HayyHbIM uaesMm, nos3uumam, BbiBogamMm. Haobopor,
Cepreli CepreeBuy CBOMM 3HAaHMEM 1 OMNbITOM CNOCOOCTBOBAN PA3BUTUIO TBOPYECTBA
B paboTe Kaxgoro, MoMCKy CBOEro nyTu, HOBbIX MOAXOO0B B PELUEHNN TEX NN UHbIX
npobnem Teopwuu npaea U rocygapcTBa, NPUBMBaN CaMOCTOATENbHOCTb U OTBET-
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CTBEHHOCTb 3a pe3ynbTaTbl uccnegosaHuin. Cuna astoputeta npodeccopa, BbICO-
yanwas HpaBCTBEHHaAs MOPSO0YHOCTb, Ooratasi AyXOBHOCTb, YYTKOCTb CHMCKann
WNCKPEHHee 1 rmyboyanilee yBaeHne K HEMY B MHCTUTYTE, BO BCEX PErmoHax Halluemn
OFPOMHOW CTPaHblI.

Ho aT1o paneko He Bce, 4To npucyLle Cepreto CepreeBunyy kak BblAAIOLLEMYCS yye-
HOMY-NpaBoBeay M NPOCTO MpekpacHoMy 4yenoBeky. OH Obll Ha yOVBNEHME OYeHb
CKPOMHbIM, Yy>X/1, BBICOKOMEPUS U Kaknx-mbo amounumin. OH ¢ KakoW-TO 3aCTEHUYNBO-
CTblO M HEKOTOPbIM MECCUMU3MOM OTHOCWUJICS K CBOMM FpPaXOaHCKMM U Hay4YHbIM
peranusam, KOTOpbIX Y HEro Obis10 NPefoCcTaTodHO. MOMHIO, Kak BpyYasn eMy Haneda-
TaHHbI B TMNorpadun ceon astTopedepar aguccepraumm, B KOTOPOM, KPOMeE BCEro,
OblI0 OTMEYEHO, YTO OH saBNnsAeTcs naypeatom focymapcTteeHHbln npemunn CCCP. OH
Obl/1 CMYLLIEH 3TO 3aMNnCblo, CkasaB MHe: «3TO He Haao ObiNo yka3biBaTb». Ha kaden-
pe 3TO 4yBCTBOBaM U 3HANN, HO HUKTO W HUKOr4a He NO3BOJIS cebe AONYCTUTb XOTH
Obl Manenlee 3noynotpebneHne ero xapaktepoMm. O6 3TOM cBMAETENbCTBOBana
LapuBLLAas TaM 3amMevaTesibHasi MopasibHO-NCUxXoormyeckas atmocdepa, UCTOYHU-
KOM KOTopol 6bin npodeccop C. Anekcees.

B aToi cBs3n He3abbiBaeMol Obina Mosi BcTpeda ¢ Cepreem CepreeBmyemM Ha ero
kBapTupe. MNpurnacun oH MeHs, BUOMMO, He CllydaliHo, a 4ToObl B/XKe y3HaTb MEHS,
MOM nnaHbl Ha 6yayuiee. B kBapTMpPe HUYEro He HaMOMMHAN0 O KaKOW-TO POCKOLLU,
noja, HoramMm TUXO CKPWUMENM MNOJbl, CTEHbI BblkpalleHbl 0Xpoi. CNoBOM, YyBCTBOBA-
nocb ¢punocodckoe OTHOLLUEHME XO039eB K cBoemMy ObITy. MNMpodeccop npuroToBun
3€eJIEHbIN Yal, pa3nunn ero B GasiHCOBLIE NWasbl — C 9TOrO Ha4yanach Hawa NPoA0IKN-
TenbHasa 6becepa o npase, NCTopun, Grunocodumn, 0 XN3HM Takke, ee XUTPOCMNNETEHN-
AX, ApamMax 1 Tpareamnsx.

Cepreri Cepreesuy pacckasan 0 CBOEM OTLE, penpeccupoBaHHoM B 1937 roay u
0CBOOOXOEHHOM 13 KOJIbIMCKUMX narepei B 1947 roay B CBS3W C OTCYTCTBMEM COCTaBa
npectynnenus. Jecsatb NeT NOTEPSHHOM XMN3HM abCOMOTHO HEBUHOBHOIO YETIOBEKA,
HO MocCne BCEero, 4To NPOM30LWWI0 C OTLOM, C nepexuBaHmem npoaosmkan Cepren
CepreeBuy, OH HE 03/1006UICSA Ha NIOAEN, XN3Hb, HE CTaNl MCTUTENbHLIM. A NoBenan
€My 0 CBOUX Aedax, pernpeccupoBaHHbIX B TOM Xe 3/10nonydHom 1937 roay. OamH 6bin
paccTtpensH, BTopon cocnaH Ha KonbiMy, a TpeTuii nornd Ha onepaunoHHOM CTOone.
MNpo cebs nogyman, No cny4yato, Mol aefn Mor 6bl BCTPETUTLCS C OTLOM npodeccopa.
BTy MbICb 5 Bbickasdan BCiyx, Ha 4To Cepreinn Cepreesud oTBeTuN: «BO3MOXHO, 4TO
OHW ObINN 3HAKOMBI, HE UCKJIIOHEHO. To OblN Tparnyecknii nepuoa B Hallen nctopum,
€ro Henb34 3abbiBaTb, YTOObLI HMKOrAA OOJbLUE HE A0MNYCTUTL NMPOM3BOa BacTX NPo-
TUB NIOOEN».

Pacckasan oH 1 0 ToM, kak nocne Benukonn OTe4eCTBEHHOM BOViHbI OH HAMEPWJICS
noctynatb B CBepaSIOBCKNI IOPUONYECKNI MHCTUTYT, Kak eMy B 9TOM Oblf10 0TKa3aHo
Kak CbiHy Bpara Hapoga. Kak e Tak, HegoymeBan Cepreii Cepreesud, Beab BoeBall
OH C Bparamu PoguHbl, IMUOM K NULY CTankMBancs ¢ HeMeukumMmin galumctamm, npo-
Len NnoyTn BCIO BOVHY, UMeS Harpagpbl, a eMy He pa3peLuatoT nocTynaTtb B opuanye-
CKMN MHCTUTYT. CBEPANIOBCKMA 0OKOM Mo-HOBOMY paccMoTpen aeno C. Anekceesa,
YY€s ero BOMHCKME Harpagbl 1 CHSJ paHee NPUHATHIA 3anpeT. Tak Ha4yMHan CBOM NyTb
B topucnpyaeHuuio Cepreii Cepreesud, B OyayLiemM CTaBLUNK OOHUM N3 CaMblX BAUSI-
TeNbHbIX Y4EHbIX-NPaBoOBeOOB. He napafokc Ny 910 nnm abcypaHOCTb TOFO BPEMEHU?
JencTBuTtensHo, ero nNyTb B HayKe He Obl LUMPOKOKM cTon6oBon aoporoii. MNokazan
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MHe npodeccop CBoW padbounin kabuHeT n bnbnmnoTteky. Bce BbIrMaaeno NnpocTo u ¢
HEeoOXOAMMOCTbLIO A1 paboThbl. Boonb CcTeH — cTennaxu € nosikamu KHUL, cpeaum
KOTOPbIX A0PEBONIOLMOHHLIE (A0 1917 roma) wmspaHusa no uctopun Poccunm
H. Kapam3auHa, C. ConoBbeBa, B. Knio4yeBckoro; Tpyabl pyCcCKMX 1 3apybexHbIX yye-
HbIX-IOPUCTOB, NMPENMYLLECTBEHHO PaboThl TEOPETUKOB U LIMBUINCTOB, dunocodckmne
counHeHus W. KaHTa, B. Terens, L. duxte un gpyrux.

B 6ubnunoteke uapun oyx Pazyma, npeeMCTBEHHOCTU N CTPEMIEHUS Pa3BUBATb
OOCTUTHYTOE NpeablayLmMu nokoneHusamu. lNMpodeccop ¢ 6naroroBeHeM roBopui
0 ponn B pa3sBuTUmM NpasoBon Mbicnn M. KaHTa n Bbigalowerocs y4eHoro-umsmunnucTa
W. Mokposckoro. OH nucan, 4To «HET HM OAHOro ¢punocoda nocnegHUx AByx cTone-
TUA N HET HM OAHOrO PMUCTa HbIHELWHero Beka, KoTopble Obl, kak WM. KaHT n
M. TIOKpOBCKNI — KaxAablli CO CBOUX TBOPYECKMX MO3ULNIA, pa3paboTanu CToNb My-
Ookue pyHaamMeHTanbHble pUNocodCcko-npaBoBbLIe NAEW O MOHUMaHUS CMbICTA W
Ha3HaYeHUs NnpaBa B XW3HU NIIOAEN B COBPEMEHHYIO 3MOXy — 3Moxy, OyaemM BEpPUTh,
yTBEPXAEHUS NnbepanbHbIX UMBUNN3ALIMIA, CBOOOAbI, 6Naronoayyns n ConMaapHocC-
TV mogeii»'. CBom pasmblLLieHns no aTum Bonpocam npasa Ceprein Cepreesud nano-
XuUn B kHUrax «Camoe cBsaToe, 4To ecTb y bora Ha 3emne, mmaHnyun KaHT n npobne-
Mbl MpaBa B COBPEMEHHYI0 3anoxy» (1998) u «[1paBo Ha Nopore HOBOro Thica4YeneTus»
(2000), a Takxke B NocnenyoLLMx CBOMX paboTax.

Kaxngblh pas, nocne o4epenHoro Moero npmesaa Ha KOHCYNbTauuio ¢ HAM, Npuas
Ha kadeapy, s Habnoaan, Kak acrnmpaHTbl U comckaTenu (Mx, Kak npasumo, 6bi10 00
[ecsTu, a nHoraa n 6onblue) oxuaanu npuxona npodeccopa C. Anekceesa. 310 Obin
npencTaBuUTENM pasdHbIX PErvoHoB cTpaHbl: Mocksbl, Cnbupn, OanbHero BocTtoka,
aBTOHOMHBbIX 1 COO3HbIX pecnybnunk Coto3a CCP. Tak cny4mnocs, YTO 3a BCIO CTOPUIO
OTEeYEeCTBEHHOro NPaBOBEAEHMS S, HABEPHOE, Obl1 1 OCTAKOChb, K COXAIEHNIO, eONH-
CTBEHHbIM NMpeacTaBuTeneM oT YKpaurHbl, KTO Obl1 aCNMPaHTOM 3TOr0 He3aypsiaHOro
YYEHOro, YAMBUTENBHOrO Nejarora 1 NpekpacHoro YenoBeka, a Takke, KTo Obll Hemno-
CPEACTBEHHO MPUYACTEH K YHUKAIbHOM ypasibCKOM LLKOJE TeEOpUN NpaBsa.

MpumeyaTensHol YepTon npodeccopa C. Anekceesa kak y4eHOro Obiia ero He-
YOOBNETBOPEHHOCTb AOCTUIHYTbIM. Ero mMoCTOSiHHO 6€CrnoKOuo HUMMANCTUYECKOE
OTHOLLUEHME K NpaBy, HEMOHVMaHWNE ero LEeHHOCTU B XU3HM 00LecTBa. ITO OTHOLLe-
HWe, MSrko roBopsl, 6bIS1I0 AaNeKo OT naeasnibHOro, TOro «4NCTOro npaea», 0 KOTOPOM
mMedTan npodeccop. MNMpoaomxasa NporpeccrBHbIE TPaaMLUMM NpPaBoBeaOB U GUNOCO-
doB, Cepreii CepreeBuny BeCb CBOI Hay4HbI NOTEHUMAI, @BTOPUTET, OMbIT MNOAUTMKA
Hanpasnsn Ha OTCTavMBaHWe MpecTuxa npasa, ero CaMOCTOATENIbHOCTU B XU3HU
obulecTBa, a He Kakoro-To NpuaaTka K 3KOHOMMKeE, BNacTu, nonntuke. NMomMHo, kak Ha
oyepenHoM cbesae HapoaHblx aenytatoB CCCP, oH, 6yayyn HapOoOHbIM AenyTaToM U
npencenatenem komuteta BepxoBHoro Coseta CCCP no 3akoHoaaTenbCTBy, Npu-
3blBa1 HAPOOHbIX N3OPAHHMKOB K TPEMETHOMY OTHOLLEHMIO K KOHCTUTYLMM CTpaHBbI, K
HEeYKOCHUTEeNIbHOMY CllefloBaHNIO NPaBy, U BCSKWIA pa3, kak HeYTOo JINYHOE, OH ry6OoKO
nepexmBan 3a HecObiBLIeecs. Tak Ob1o ¢ pa3dpaboTkon HoBol KoHcTutyuuun PO.
Mpunaras BCe CBOW YCUNUS, HEOIOXMHHbBIE 3HAHUS NPOONEeM POCCUINCKOro npasa u
rocypapctBa, Ceprenn CepreeBmdy CTPEMUIICA K BOMIOLLEHNIO B STOM [OKYMEHTE
CaMbIX NPOrPECCUBHbIX UOEN U MUPOBbLIX CTAHOAPTOB 4EMOKPATUHECKOro yCTPONCTBA

' Anekcees C. C. NpaBo: OnbIT KOMMIEKCHOro nccnegosaHusa. — M.: Ctatyt, 1999. — C. 408.
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obuwecTBa. KOHEYHO, HE BCE 3aMbIClbl YAANOCh peann3oBatb y4eHOMYy B OCHOBHOM
3akoHe rocynapcTaa, HO U TO, 4TO ObINI0 B HEM 3aKpernsieHo, — ero Hemasnas 3acnyra.

Mo3xe, oTcTamBas ugem caMmoCToATENIbHOCTU NPaBa, ero HenpPexogaLWwmx LEHHOC-
Ten — cBobOabl, CNPaBea/IMBOCTM N paBeHcTBa, nNpodeccop AnekceeB HanuvileT:
«MonoxeHne o 6asnce 1 HAOCTPOWNKe B TOM BUAE, B KAKOM OHWN OblfM KAHOHN3MPOBA-
Hbl MQPKCU3MOM-JIEHVHN3MOM, HYXOAIOTCS, cneayeT AymaTb, B OCHOBATEIbHOW KpU-
TUYECKOW NpOBepke, B nepeocmbicNeHnn. OCOBEHHO C TOYKU 3PEHUS... peasbHbIX
npoueccoB, XapaKTepHbIX AJii BO3HUMKHOBEHUA, CDyHKLI,I/IOHI/IpOBaHI/I‘;l n pa3BnTna
Takoro BaXHOro WHCTUTYTa OOLLECTBA B YC/IOBUSAX UMBUAN3ALMM, KakK Mpaso»'.
CerogHsi 3Ta MbIC/b YHEHOIO HaxoAMT NOAAEPXKY Y MHOMMX npaBoBenoB, GUIoco-
$OB, 3KOHOMMCTOB.

Takum obpazom, 6opbba 3a TOPXKECTBO MNpaBa B 0OLECTBE, NPOAOIKAOLLAACS
TbiCAYENeTns, cerogHs obpeTaeT HOBble, 6onee UMBUIN30BaHHbIe POPMbI. «MbIC/b O
HeobxoamMocTn 60pOoThLCH 3a NpaBo, — yTeepxaan Cepren Cepreesuy, — crnpaBen-
nvBa cama no cebe, CTaHOBUTCS elle 6osiee 3Ha4YMMOM 1N B Y4EM-TO OYEHb OCTPON U
TPEBOXHOW, ecnn BUOETb B NpaBe 00bEKTUBMPOBaHHOE ObiTMe pasyma, yTBepXaaTb
€ro Kak npaso YesioBeKa, KOTOpoe Mpun3BaHo ObiTb “Lesibio obLwecTsa’»2. 3Ta MbIC/ib
N1LWb NOATBEPXAAET TOT OrPOMHbIN Bknaa npodeccopa C. AnekceeBa, KOTOPbI OH
BHEC B JOCTMXEHME TOPXECTBA NMpaBa B HALLEN XN3HU.

He 3amblikasicb Ha 00Llen Teopuu NpaBa, B 4YaCTHOCTU, Ha ee OOormMaTU4eckomn
yacTu, Ceprein CepreeBuy NOCTENEHHO BbIXOAWA Ha GUNOCOPCKOE OCMbICNIEHNE NPO-
65emM npaea, Ha HOBble METOA0JIOrMYeckme NPUHUUMbI UCCNeA0BaHUA ero 3aKoHO-
MepHocCTeN. [NepecMoTpeB CBOE NMpexHee OTHoLweHne K drunocodum npasa Kak rnpo-
CTO MHTErpmMpoBaHHONM chepe 3HaHUIM, OH OenaeT BbiBOA, YTO «punocodpus npasa —
3TO HOBas, Hanbosnee BbICOKAs CTYNeHb OCMbICIEHUS MpaBa, B M3BECTHOM CMbICIe
BepLIMHa 0006LEHHbIX IOPUANYECKMX 3HAHMI... Hapo He ynyckaTb U3 nons 3peHus
TOT KQ4€CTBEHHO HOBbIN MOBOPOT B CaMOM MOAXO0Ae K NpaBy, KOTOPbIA XapakTepeH
ona aton ounocodckoin 06nacT HaydHbIX 3HAHWIA O MpaBe», 4TO ¢unocodpus
npaBa — «3aBepLuatoLLee 3BEHO LIENIOCTHOM CUCTEMbl 0OLLETEOPETUYECKMX NPABO-
BbIX 3HaHWUI, rOe peanu3ylTcsa 1 pasBuBalOTCA Ha GUIOCOMCKOM YPOBHE OaHHbIE
NpeaLwecTBYOLWMX CTyneHen, B 0COOEHHOCTU AaHHble O cneunduyeckon noruke
npaea, W Ha 3TOM OCHOBe pa3pabaTbiBaeTcs COOCTBEHHAsH GpUI0COPCKO-NpaBoBas
npoGnemaruka»®. Tak npodeccop nucan B CBOEM o4epenHOM (GyHOAMEHTANIbHOM
Tpyae «BocxoxaeHune k npay. Nouckn n pewweHnsa» (2001), obpawasa TeM cambim
BHMMaHNE nccnenoBaTenen npasa, U Npexae BCero MosioabiX y4eHbIX, Ha N3y4eHne
rnyOVHHbBIX NMIaCcTOB MNpaa, Npu3biBas HE OrpaHMYMBaTLCS aHAIM30M OAHOW NULb
npaBoOBOM OOMMbl.

B aToi1 cBSI3M 3anomMHunach ogHa 6ecena ¢ Cepreem CepreeBnyem, B KOTOPOM s
BbiCKa3as CBOW COMHEHWUSI OTHOCWUTENbHO CTaTyca lPUCTIPYAEHUMM Kak Hayku. 9
MMEeN B BMAOY PACNPOCTPaHEHHYIO B HEM CX0NacTuKy, OrMaTtu3m, OOKTPUHEPCTBO,
SIBHO 3aTSIHYBLUMECS M OTBJIEYEHHbIE OT COLMANbHO-MOINTUYECKOW peanbHOCTM auc-
Kyccum 1 T. n. NokasaTtenbHOo 34eCk U TO, YTO B MOMCKE OTBETA HA TOT UN MHOM BONPOC

' Anekcees C. C. BocxoxaeHue K npasy: noucku u petuerns — M.: Hopma, 2001. — C. 573.
2 Tamxe.— C.734.
3 Tam xe. — C. 391, 394.
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npaea 065a3aTeNbHO HaTblKaelbCs HA ero pasHoe, HEPeaKO HMYEM HEAPIYMEHTUPO-
BaHHOE 0ObSICHEHME, HENPMMMPUMbIE CMOPLI NpaBoBeaoB 1 T. N. Kak Bceraa Ceprei
CepreeBuny BHMMATENBHO M CEPLE3HO BbIC/YLLIA MEHS 1 OTBETWJI, YTO U €ro B CBOE
BpeMs noceLyany nogodHble COMHEeHUs, Ho 6narogaps CBOeMy Hay4HOMY PyKOBOOM-
Ten, BUOHOMY Y4EHOMY-LUMBUAUCTY nNpodeccopy b. HepenaxuHy, emy ynanocb nx
npeononetb. CornacuBLINCL CO MHOW, YTO Kak M B /OO0 OTpaciy Hay4HOro 3HaHUA
€CTb CBOM OMNpeaesieHHble N3OEPXKU, Tak 1 NpaBoBasi Hayka B 3TOM CMbIC/1E He ABNS-
eTcsancktovyeHneM. Ho co BpeMeHeM kaxaas Hayka, nogdepkuean Ceprei CepreeBuy,
TaK Un nHaye aTn N3AEPXKN NpeoaoneBaeT no-CBOEMY, NPy 3TOM He Tepsia nNpuene-
KaTenbHOCTU 1 NPECTNXA, U 3TO B MOJSIHON MEPE OTHOCUTCS U K MPaBOBOW HayKe.

C Tex nop npoLuio MHOrO BPEMEHW, HO 3TV COMHEHUS OcTanucs. Mo cylecTBy He
M3MEHWJIOCb M MO KPUTMYECKOEe OTHOLLEeHME K MpPaBOBEOEHUIO Kak Hayke, Gonee
TOro, OHO TOJIbKO YKPENuocChk. 19 9TOro ectb 40CTAaTOYHO OCHOBAHUN, ANCKPEeanUTn-
PYIOLLMX NPAaBOBYIO HAayKy, B HACTHOCTU NpPaKkTUKa 3awmTbl KAHANOATCKUX N OOKTOP-
CKMX OuccepTaunii, Bbillealve B CBET MOHOrpadum 1 T. M., KOTOPbIe HUYEero obLlero
C HayKOW He MMEKT — 3TO KOMOWASLMK, Naarmat, onepmpoBaHne yrataMmm n3BecT-
HbIX Y4€EHbIX, HAOOP BCAYECKUX NMYONMNYHbIX BbICTYNNeHunn 1 T. . OaHako Bce NogobHble
«CaMOCTOSITENIbHbIE HAay4YHblE WCCNEeO0oBaHUS» MPETEHAYI0T Ha 3aHATUE BaXXHOro U
MOYETHOro MecTa B Hayke.

K 4yectn ypanbCkOW WKOAbI TEOPUM NpaBa W €ee co3gaTtensa npodeccopa
C. AnekceeBa NnosiBIEHME TaKUX NCCNEeA0BAHNIN UCKITIOYEHO CaMO CUCTEMOW NOAro-
TOBKW Hay4HbIX KaOpoB, HErMacHbIMWU, HO BECbMa XeCTKUMU TpeboBaHUAMK K NMpoBe-
[EHWI0 HayYHbIX Pas3paboTok TeX UK MHBIX MPOBIEM Teopun Npasa. ITO A UCNbITan Ha
cebe, OCMbICNIMBas BCE HAKOMEHHOe NpaBoBedeHNeM OTHOCUTESIbHO TEMbl MOEeW
ancceptauumn. Bo BCex OTHOLLEHMSX O MEHS M MOMX TOBapULLLEN MO acnnpaHType,
Ha kadenpe Teopun rocygapcTea n npasa CBepaOBCKOro lopman4eckoro NHCTUTY-
Ta, 9TO Obl1la NOMCTMHE 3aMevaTefibHas LWKoa, rae HapylleHne Hay4YHOW 3TUKN UK
VHbIX TPeBOBaHMM NPOCTO MCKIOYaANOCh, Er0 HE MO0 BbITb NO onpegeneHno. U B
3TOM cMmbicne aeaTtenbHocTb Cepres CepreeBumya kak y4EHOro 1 negarora cayxuna
6eccrnopHbIM N APKUM NMPUMEPOM MOOJIMHHO HAY4YHOrO OTHOLLUEHUS KO BCEM BUAAM
paboT Ha kadenpe v B MHCTUTYTE, MHaA4Ye U OblTb HE MOrMNO0. TakumMm npodeccop
C. C. AnekceeB HaBcerga OCTaHETCS B MaMSTU HAy4HOM 06LLECTBEHHOCTH, B UCTOPUN
COBETCKOW N POCCUIACKOW NPaBOBOI HayKK, Yy BCEX, KTO €ro 3Hasn v paboTtan C HUM.

M elle ooHO o4veHb BaxHoe obcToaTenbcTBo. Cepres CepreeBuya HUKOroa He
nokuaasna MbIC/lb O COLUManbHOM LLEHHOCTM NpaBa, 0 TOM BPEMEHU, Koraa B obLiecTse
HacCTynUT TOPXECTBO Mnpaea. MITorom mccnenoBaHus npaBa B AaHHOM KOHTEKCTe
cTano nosieneHne moHorpadum «CounanbHas LEHHOCTb NpaBa B COBETCKOM 00LLe-
ctBe» (1971). Hapo npeacTaBUTb CYLLLECTBOBABLUYIO B TO BPEMS COLMAIbHO-NOANTH-
YecKylo peasibHOCTb, YTOObl NPaBUIIbHO U 6e3 NpeaybexaeHUin OUEHUTb 3HaYeHue
atoro Tpyna Cepres Cepreesuya. Ho 6yayyn BepHbIM CBOEMY kpeno, npodeccop v
30€eCb Obl1 NEPBbLIM, KTO HAa TEOPETUKO-PUNOCOPCKOM YPOBHE Hayan MCCneaoBaTtb
aKCMOJIOrMyeckme acrnekTbl MpaBa, NPeKpacHO 3Has O CYLECTBOBAHUM B TOT Nepuos,
OCTpbIX Npo6aeM NO OCYLLECTBIEHNIO NpaBa, 0COOEHHO MO peanuM3aumn 1 3almTe
npaB 4YeNoBeKa — BaXXHEWLLEro, Kak OH cyuTan, 3BeHa puiocodPCKoro NOHNMaHUS
npaea. Tema npae 4YenoBeka, CyObekTMBHOMO NnpaBa NOCTOSAHHO HaxoAwnachb B Nose
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3PEHNS YYEHOTO, N KaK ObINO yXXe 3aMEYEHO, 3TO HE BbII0 YEM-TO C/y4aliHbIM, NOA-
BIACTHbLIM MNOJINTUHECKOM CUTYaLUM NN COXMBLLENCS KOHBIOHKTYPE.

MICTOYHMKOM TeopeTnyeckmnx n dGrnnocodckmnx pasmbILLIEHWI O NpaBe, ero cyasLbe B
obLecTBe Oblna NPakTMKa, HAaKOMIEHHbIN YeNI0BE4eCTBOM MHOMOBEKOBbIM OMbIT UCMOJIb-
30BaHUA NpaBa kak Hanbosiee BaXXHOr0 U aBTOPUTETHOrO perynaTopa 0bLLECTBEHHbIX
OTHOLUEeHWI. B aTol cBasm npodeccop C. Anekcees HEMaNo yCUnuin U BpeMeHW yaensin
aHanuay 1 obo0LeHNo cyaebHol NpakTukK, Aenan 3To0 MOTUBMPOBAHO, C GOJIbLUONA
3aMHTEPECOBAHHOCTLIO. B cynebHoi npakTuke oH ycMaTpuBan OeNCTBUTENIbHOE OCy-
LLECTB/IEHNE NpPaBa, Haxoaus B HEN NPOrpPECCUBHOE (TOPXXECTBO NpaBa), BbIABASAA B HEN
OLLMOKM 1 MPOCYETHI, a TakKe U3bsiHbl B MPUMEHSIEMbIX CydaMKy 3aKOHaxX rocynapcTea.
Otctoga ero rmybokoe NoHMMaHue PasHOCTM Mexay NPaBoM M 3aKOHOM, MO0 nocnea-
HWIA, NO yTBEPXAEHMIO Npodeccopa, He Bceraa Boipaxan npaBo, He Obln ero Hagnexa-
wer popmoi, a NOTOMY He MOl NMPM3HaBaTbLCH MNOAJIMHHO NPABOBbIM akTOM.

B nctopum ctpaHbl, ga v B HACTOSILLMI Nepunoa, HepPeaku crydam, Korga 3akoH, rno
CYyTW, 3aKpennseT Npomn3BOoJs rOCYygapCTBEHHOM BNACTW, @ CaM OH CTAHOBUTCH akTOM
ee npounssosa. HenpMMnprumMocTb C Takoro poaa lpuanyeckumMm aktamm B NOSIHOM
Mepe nposiunack y Cepres CepreeBnya, Koraa OH 3aHMMan OTBETCTBEHHbIN MOCT
npeacenatensa komuteta BepxosHoro Coseta CCCP no 3akoHOAATENLCTBY, HO OCO-
6eHHO, korga oH Bo3drnaeun KomuteT KoHCTUTyUmoHHoro Han3opa CCCP. Co3aaHHbIi
BMEpBblE B UICTOPUM POCCUNCKOro rocyapcTBa, 3TOT OpraH npuaBaH Oblsl OXPaHSATb
KoHcTUTyumio cTpaHbl, o6ecneymBaTb 3aKOHHOCTb, NpecekaTb AEeNCTBUE akTOB rocy-
[APCTBEHHOM BNACTW, HapyLlalowux npaea U cBo60Abl rpaxaaH 1 NpoTUBOPEYaLLNX
MVPOBLIM NPaBOBbIM CTaHAapTamM. HecMOTps Ha CNOXMBLLYKOCS TOraa BECbMa ClOX-
HYO 3KOHOMMNYECKYIO 1 COUMANbHO-MNONMNTUYECKYIO CUTYaumIO B CTPaHe, Nog pykoBoa -
cTBOM npodeccopa C. AnekceeBa Ha3BaHHbIN KOMUTET NpuaHan psg IopUanNYeckmnx
aKTOB BJIACTM HE COOTBETCTBYOLLMMM OCHOBHOMY 3akoHy. Cpeamn HUX — akThbl, 3aKpe-
NASIOWWE UHCTUTYT NMPOMUCKM rpaxaaH, HEKOTOPbIE HOPMbI TPYAOBOIr0, aAMUHUCTPA-
TUBHOIMO W rpaXxOaHCKOro 3akoHoaaTesnbcTBa, co3gaHue KUY u 1. . Cnosowm,
pesynbraTbl geaTenbHocTn Komuteta KOHCTUTYUMOHHOrO Haa3opa, gaxe npu Hanum-
YU OrpPaHUYEHHbIX MOJIHOMOYNIA, MPUBNEKIN MOBbILEHHOE BHMMaHWe rpaxaaH,
00LLIECTBEHHOCTM, Xenatollen nepeMeH. B aTom, 4To o4eBMOHO, Bosbluas 3acnyra
Cepres Cepreesnya, NnepBoro pykoBOAUTENS M OpraHM3aTopa yka3aHHOro rocyaap-
CTBEHHOro opraHa, CTaBLUEro npeaTeyvyeint co3gaHns KOHCTUTYLMOHHOMO NpaBoCcyavs
B Poccum (1991), a Takke ctpaHax CHI, B yacTHoCTM B YkpauHe (1996).

He meHee, 4eM TeopeTnko-duraocodckoe oCMbICTIEHME NMPOBeM npaea, y4eHoro
6ecnokomnno 1 To, Kak BOCMPUHMMAETCH NPaBo JI0AbMU, KAKOB UX YPOBEHb 3HAHUSA O
HeM. [1na 3Toro Heo6xoAMMONM cTana nonynsapusauuvs npasa B ooLEeCcTBe, N0-NPOCTOMY
M NMPaKTUY4ECKUM MYTEM AOHECTU OO0 rPaxAaH ero YHUKanbHOCTb, NparmMaTnyeckui
HaCTPOM 1 coumManbHyO LLEHHOCTb. Tem Bonee, 4TO CYLLECTBYOLWAS B TO BpeMs Tak
Ha3blBaeMasi NpaBoBas nponaraHga 1 NpaBoBoe BOCNUTaHMeE ObN Aaneku oT Takux
3apay 1 uenen. Bckope MECTHLIMU U LEHTPasbHbIMU n3gatenbcTBamMm 6bina nsgaHa
cepus kHUr npogeccopa C. Anekceesa o npae: «A30yka 3akoHa», «[1paBo B HaLLEWn
XN3HW», «paBo 1 Halwa XuU3Hb» U gpyrme. VIx sambicen, cumMtan aBTop, COCTOAN B
TOM, 4TOObI «MO3HAKOMMUTb YUTATENS CO CJIOXHBIMK BONPOCaMN I0PUCIPYOEHLMN, C
IOPUANYECKMMU TOHKOCTSIMU, CO MHOTMMUW TPaHAMWN TOFO CJIOXHOMO 0OLLLECTBEHHOIO
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ABJIEHUS, KOTOPOE Ha3blBAETCA NPaBoM»'. MCTUHHO GnaropogHas Lenib — caenartb
npaBo AOCTOSAHUEM N0AE — TBOPLOB UCTOPUN CBOEN CTPaHbl, HAYy4UTb UX NPaBUIlb-
HO NMOJIb30BaTbCH NPaBOM, BflafeTb 3HAHNEM O HEM, 4TOObl YMENo 3alluLiaTb CBOU
VHTEpPECHI.

JlaHHbIN 04epK HMKaK HE NPETEHAYET Ha MOSIHOE OCBELLEHNE XN3HN 1 AEATENBHOC-
T npodeccopa C. AnekceeBa — BOWCTMHY BblAAIOLLErOCSH MbICIUTENS U YY4EHOTO-
npasoBeaa XX — Hayana XXI BekoB. [la 370 6b110 Obl 1 HEBO3MOXHO B CTOJb KPATKOM
M3NOXEHNM NOKa3aTb €ro XU3HEHHbI NyTb Kak YefioBeka, rpaxaaHnHa U y4eHoro.
HekoTopble dparmMeHTbl MPeacTaBfiEHbl MHOK, WCXOAS U3 HEenocpeacTBEHHOro
obueHus ¢ Cepreem CepreeBmyeM, 3a 4TO 51 O4eHb BriarogapeH ceoen cyasbe.

HeT COMHEHMS, 4TO CO BPEMEHEM MOSABATCS UCCeA0BaHMA HAy4YHOro TBOpYecTBa
Cepresa Cepreesunya, 6yaet naHa 06bekTMBHAA OLgHKa ero y4eHuio O npase, Co3aaH-
HOW UM 3HAMEHUTOW ypanbCKOWM LWKONe Teopun npaea u punocodumn npasa. Tem u
pPakypcoB Ans Taknx UCCneaoBaHnii NpeaocTaTtoyHO Ha MHOTME-MHOIME roabl, TOSIbKO
He Hago oTknagpiBaTb. [Npodeccop, HECMOTPS Ha TaXenyl 60nes3Hb, BCe Xe ycnen
noaroToBUTb K U3OaHu0 cobpaHnsa ceomx codmHeHmin B 10 Tomax (2010). Octancs
OONbLLON apXxmMB MaTepunanos, HAOPOCKOB BAPMAHTOB KHUI U CTaTel, 3aMeTOK, B TOM
4yucne Ha nosisiX YUTaeMbIX KHUM, KOTOPbIE XAOYyT cuctemMaTmaaummn, obpaboTkm v T. 4.
B0O3MOXHO, CO BpeEMEHEM Mbl COMPUKOCHEMCS M C 3TUM Hacneamem Benukoro
Y4yeHoro.

B 3aBeplueHune xo4y elle pa3 noa4epkHyTb, HTO HAyYHOE TBOPYECTBO HU OOHOrO
Y4EHOr0 B CTpaHe He npuefiekasno kK cebe Takoro BHUMaHKUS, Kak Hay4Hble U3blCKaHWUS
npodeccopa C. AnekceeBa. Ero MHOroumcneHHble MOHoOrpadun, HayyHble cTaTby,
3anncku, 3CCe OCTalTCA CaMbiMU LUMTUPOBAHHBLIMK B MPaBOBOM U GUNocodCcKom
Hayke. [1519 MeHs, Kak BUAMMO 1 MHOTMX Apyrux, npodeccop C. Anekcees He yuwien u3
>KM3HW, Y HEFO BCEr0 NKLLb OCTAHOBWUIIOCH CepaLe.

' Anekcces C. C. MpaBo 1 Hawa xun3Hb. — M.: IOpua. nut., 1978. — C. 6.
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HAYKOBI 3/IOBYTKH

Cynni KoHcTtutyuiriHoro Cyay YkpaiHm Ta moro CekpeTtapiaT BitaioTb [onoBy
KoHctutyuiriHoro Cyny YkpaiHu, 3acnyxeHoro iopucta Ykpaiim FOJIOBIHA AnaTtonia
CeprifioBu4a 3 NPUCYIXEHHSM MOMY HAyKOBOro CTYMeHs KaHampata pUaNHHUX
Hayk i 6axatoTb NOAANbLUMX HAYKOBMX 3BEPLUEHD.
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BITA€MO IOBLIIAIPIB

Cyani KoHctutyuinHoro Cyny YkpaiHu
Ta rnoro CekpeTtapiat
BiTaloTb cypato KoHctutyuinHoro Cyay YkpaiHuv y BiacTasLi,
LOKTOpa IopuanyHnxX Hayk, npodecopa,
yfieHa-KopecnoHaeHTa HauioHanbHOI akagemii NpaBoBUX HAYK YKpaAiHU,
3acny>eHoro opucta YkpaiHm
LUAMOBAJIA Bonogumupa Mukonaiosuya
3 65-pivyam!

LLinpo Baxaemo oBinspy MiLLHOro 340POB’S, PaAOCTi ChikyBaHHS B POAMHHOMY
KOMi, TBOPYOrO HATXHEHHS Ta HEBMYEPMHOro eHTy3ia3my. Hexal HabyTi 3HaHHS i XUT-
TEBUM OOCBIA OyAyTh MILHUM MNIAFPYHTAM A5 00 NOAANbLUOT NAigHOT POOOTU.
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