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Conclusions:

Only criminal laws, which mitigate or annul criminal responsibility of a person, are retroactive in time.

Criminal Code of Ukraine (article 81.4, 82.4, 84.4, 83.3, 86.2 and 86-1) establishes criminal responsibility for theft of public or collective property on large and essentially large scale, which are specified with consideration of minimal amount of wage as established by law effective at the time of discontinuation or termination of the crime. As this takes place, alternation of minimal amount of wage does not entail the alternation of qualification indications of crimes envisioned by aforementioned articles.

Consequently, provisions of article 6.2 of the Criminal Code of Ukraine related to retroactivity of the law do not cover all these cases, and criminal cases should not be revised unless the law stipulates otherwise.

Summary:

Subject on the right to constitutional claim - people’s deputies of Ukraine - petition to the Constitutional Court of Ukraine for an official interpretation of provisions of article 58 of the Constitution of Ukraine, articles 6, 81 of the Criminal Code of Ukraine in connection with practical need explained by the fact that courts of common jurisdiction erratically ignore application of the principle of retroactivity of laws and other normative and legal acts when the latter mitigate personal criminal responsibility  in cases of alternation of minimal amount of wage. This affects qualification of the act of theft of public or collective property on large and essentially large scale (articles 81.4, 82.4, 84.4, 83.3, 86.2 and 86-1 of the Criminal Code of Ukraine).

In accordance with article 58.1. of the Constitution of Ukraine, laws and other normative and legal acts are not retroactive in time. Principle of inadmissibility of the retroactivity of laws and other normative and legal acts established by the Constitution of Ukraine is compliant with international legal acts, in particular, International Treaty on Protection of Civil and Political Rights (article 15), Convention on Protection of Human Rights and Fundamental Liberties (article 7).

Essence of the retroactivity in time of laws and other normative and legal acts lies in that their prescriptions apply to legal relations, which emerged prior to coming in force of the above laws subject to availability of the condition of annuling or mitigating by them responsibility of a person. However, their enforcement with use of bylaw normative and legal acts is impossible in some areas of law, especially in the criminal law.

In accordance with article 58.2. of the Constitution of Ukraine, no one is responsible for the deeds, which at the time of their commitment were not stipulated by law as an offence. According to this constitutional prescription, a deed as a certain offence can be acknowledged as such by law only rather than any other normative and legal act whatsoever. This conclusion is supported by provisions of article 22.92.1. of the Constitution of Ukraine stipulating that exclusively laws determine “basis of civil and legal responsibility; deeds, which are crimes, administrative or disciplinary offences and responsibility for their commitment.”

Principle of supremacy of law is acknowledged and effective in Ukraine; the Constitution of Ukraine has the superior legal force. Laws and other normative and legal acts are adopted in accordance with the Constitution of Ukraine and must be compliant with it (article 8 of the Constitution of Ukraine).

In accordance with provisions of article 6.1. of the Code, criminality and application of adequate punishment for a deed are determined by a law effective at the time of commitment of the deed. Contents of part two of the aforementioned article stipulate that the law, which eliminates reasons for punishment for a deed or softens the punishment, shall be retroactive in time. Prescriptions of norms of the Code are corresponding to provisions of article 58 of the Constitution of Ukraine. Retroactivity of criminal law means application of the law to the persons, which committed deeds prior to validity of the law. Comparison of provisions of articles 8, 58, 92, 152, paragraph 1 of section XV “Transitional Provisions” of the Constitution of Ukraine and article 6 of the Code gives reasons to conclude that the criminal laws of Ukraine exclusively determine deeds as crimes and establish responsibility for their commitment. Respectively, retroactivity in time is realized through criminal laws in cases when they cancel or soften responsibility of a person.

Enactment of the Verkhovna Rada of Ukraine “On Procedures of Put in Effect and Enforcement of the Law of Ukraine “On Introduction of Amendments and Changes to Criminal Code of Ukraine, Criminal Procedure Code of Ukrainian Soviet Socialist Republic, Administrative Offence Code of Ukrainian Soviet Socialist Republic” dated July 7, 1992 no. 2548-XII, it has been established that the scale of committed theft as an indication of appropriate corpus delicti must be established with consideration of the amount of minimal; wage prescribed by law effective at the time of discontinuation or termination of crime (paragraph 4).

Therefore, lawmakers determined that alternation of the amount of minimal wage doe not impact the qualification of crimes committed prior to alternation of the minimal wage by appropriate laws.

Constitution of Ukraine established that deeds deemed as crimes and respective responsibilities for their commitment are determined by exclusively laws of Ukraine (article 22.92.1.) rather than by bylaw acts.

Criminal law, which acknowledges deeds as crimes as well as determines responsibility for their commitment may contain references to provisions of other normative and legal acts. Unless these provisions are changed in future, general contents of a criminal law, in particular, disposition of its norms, will not be changed. Opposite interpretation would mean a possibility of alternation of criminal law by bylaw acts, in particular resolutions of the Verkhovna Rada of Ukraine, decrees of the President of Ukraine and acts of the Cabinet of Ministers of Ukraine, which would conflict with requirements of article 22.92.1. of the Constitution of Ukraine.

Disposition of articles 81.4, 82.4, 84.4, 83.3, 86.2 and 86-1 of the Criminal Code of Ukraine, which, in accordance with paragraphs two and three of the note to article 81 of the Code, determine criteria of large scale and essentially large scale theft of public and collective property are blanket, and determined above peculiarities of correlation of common and specific contents of a blanket disposition do not apply to them.

Alternation of the amount of minimal wage by appropriate normative and legal acts does not entail changes in the disposition, contents of which is specified with application of such amount. This law, in this instance, articles 81.4, 82.4, 84.4, 83.3, 86.2 and 86-1 of the Criminal Code of Ukraine, can not be deemed new, and provisions of article 58.1. of the Constitution of Ukraine and article 6.2. of the Code are inapplicable to this law. 
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