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Conclusions:

Provisions contained in Article 92.1.22 of the Constitution of Ukraine shall be understood so that they do not directly set forth the type of legal responsibility. These provisions state that exclusively the laws of Ukraine shall set forth the grounds for the civil law responsibility and actions being a criminal, administrative or disciplinary offenses based on criminal, administrative, disciplinary responsibility, and the very responsibility for such action. The said questions may not be subject to regulation by subordinate legislation regulatory and legal acts.

Considering that under the Code of Administrative Offense of Ukraine, the subject of the administrative responsibility is an individual, in Article 2.3 of the said Code the phrase "the legislation, not yet included into the Code" shall be understood as the laws which specify the responsibility of the individuals for committing administrative offense, which note yet included into the said Code subject to the specified procedure.

The provisions contained in Article 38.1 of the Code of Administrative Offense of Ukraine shall be understood so, that the timeframe stipulated by this Article shall not apply in case of claiming of legal entities to the responsibility for violation of currency or tax legislation.

To terminate the constitutional proceedings of the case to the extent rendering official interpretation of the provisions laid down in Article 2.1 of the Code of Administrative Offense of Ukraine.

Brief description:

Subjects of the right to constitutional petition - VABank JSC - appealed to the Constitutional Court of Ukraine with the petition for rendering official interpretation of the provisions laid down in Article 92.1.22 of the Constitution of Ukraine, Articles 2.1, 2.3, and Article 38.1 of the Code of Administrative Offense of Ukraine (hereinafter “CAOU”) and to explain: whether used in the said norms of the Constitution of Ukraine concepts of civil, criminal, administrative, and disciplinary responsibility cover all types of legal responsibility in Ukraine, and is it possible to apply stipulated in Article 38.1 of the Code timeframe for imposing administrative penalty to legal entities in case of claiming them to the responsibility in conformity with the norms of currency, tax, and other legislation, if such legislation set forth no such timeframe.

A necessity in official interpretation of the said norms of the Constitution of Ukraine and CAOU is justified by their ambiguous understanding and application by the arbitration courts when considering the proceedings on claiming to the responsibility of the legal entities for violation of currency or tax legislation.

According to Article 92.1.22 of the Constitution of Ukraine exclusively the laws of Ukraine set forth the basis for the civil law responsibility, actions, which constitute a criminal, administrative or disciplinary offense, and responsibility therefor.

The Constitution of Ukraine has fixed the principle of responsibility of the state to the person for activities of the state shown first and foremost in constitutional determination of the duties of the state (Articles 3, 16, and 22). Such responsibility is not reduced only to political or moral responsibility of the public authorities before the public, and carries certain signs of legal responsibility as application of public measures (in this case: constitution and legal or international and legal) character to the state and authorities thereof for non-compliance or inadequate performance of the duties. In particular, Article 55 of the Constitution of Ukraine grants to any person the right following the use of any and all national means of the legal protection, to appeal for protection of the rights and freedoms to the relevant international judicial institutions or appropriate authority of the international organization, whose member or party is Ukraine and Article 152 of the Constitution of Ukraine obliges the state to reimburse tangible or moral damage, caused to individuals or legal entities by acts and actions recognized as unconstitutional. Also reimbursed by the state shall be the damage caused by groundless condemnation in case of cancellation of the court sentence as illegal (Article 62 of the Constitution of Ukraine).

Emphasizing the importance of the guarantee of the rights and freedoms of humans and citizens, the Constitution of Ukraine set forth, that the composition of the offense as a basis for engaging the persons to legal responsibility and measures of the state enforcement influence for committing thereof shall be specified exclusively by the law rather than by any other regulatory and legal acts; that the legal responsibility of the persons or entities shall have individual character, that nobody may be held responsible for actions, which at the time of their committing are not recognized by the law as an offense or twice is claimed to legal responsibility for the same offense (Article 58.61, Articles 92.1.1, 92.1.22 of the Constitution of Ukraine).

The system analysis of the constitutional provisions gives grounds to making a conclusion that by their sense the provisions contained in Article 92.1.22 of the Constitution of Ukraine are oriented not towards listing the legal responsibility types. They determine, that exclusively the laws of Ukraine shall govern the grounds of civil and legal responsibility (general grounds, conditions, forms of responsibility etc.), basis of criminal, administrative and disciplinary responsibility - actions, which are crimes, administrative or disciplinary offenses (fundamental attributes of offense, which compose the same), and responsibility therefor. Therefore, the Constitution of Ukraine has forbidden to settle the said matters of subordinate regulatory and legal acts and sets forth that only the Verkhovna Rada Ukraine in the relevant laws has the right the right to specify what offense shall be recognizes as, in particular, administrative or criminal offense, and the measure of responsibility therefor.

In conformity with Article 2.3 of CAOU, the provisions thereof shall cover also administrative offense responsibility for committing of which if provided for in the law not yet included into the CAOU. Specifying the content of this norm, the Constitutional Court of Ukraine considers it expedient to go back to the genesis of the institution of administrative responsibility.

For a certain period, legal science and legislation recognized as subjects of administrative offense both persons and legal entities. However, under the conditions of supremacy of the state-owned property imposing fines on legal entities made no sense, therefore the legal doctrine was biased towards inexperience of recognizing the companies, institutions, and organizations as the subjects of the administrative responsibility, that has found regulatory embodiment in the Resolution of the Presidium of the Supreme Council of the USSR dated June 21, 1961  "On further limitation of the application of fines, which are imposed subject to the administrative procedure" and similar Resolution of the Presidium of the Supreme Council of the Ukrainian SSR dated December 15, 1961. These regulatory and legal acts abolished imposing of administrative fines on the companies, institutions, and organizations. Specifically, this concept was realized in the Code of Ukrainian SSR of Administrative Offense adopted on December 7, 1984, whereby the subject of the administrative responsibility may be only a person (Articles 9, 12, 13, 14, 15, 16, 17, 27, 30, 31, 32 of the General part and Special part of the Code). This opinion of the legislators remained the same, that is evidenced by numerous amendments, made to the CAOU throughout the validity thereof, including but not limited to the Law of Ukraine “On making amendments to the Code of Administrative Offense of Ukraine" dated April 5, 2001, ratified in order to make the Code conforming to the Constitution and the laws of Ukraine. The laws on making amendments to the General and Special parts of the Code, which, in particular, set forth new composition of the administrative offense and administrative penalty therefor, recognized as subjects of responsibility for these offenses only persons.

Therefore, amendment to Article 2.3 CAOU, whereby "provisions of this Code cover also administrative offenses, responsibility for committing of which is stipulated by the legislation, not yet included into the code", concerns only the laws which specify the administrative responsibility of persons.

Therefore, the public authorities imposing of sanctions to companies, institutions, and organizations for violation of currency or tax legislation, and also courts when considering such disputes may not, by reference to Article 2.3 of CAOU apply the norm of Article 38 thereof, which define the timeframe for imposing administrative penalty only on persons and officials.

Article 2.1 of CAOU contains a list of regulatory and legal acts, including but not limited to subordinate legislation, which at the time of ratification of the code constituted the legislation of the former USSR and Ukrainian SSR on administrative offense. The said norm in the sense has lost legal meaning and, therefore, the Constitutional Court of Ukraine considers it necessary to cancel the legal proceedings to the extent of official interpretation of Article 2.1 CAOU.
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