Summary to the Opinion of the Constitutional Court of Ukraine No. 1-v/2010 dated April 1, 2010 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing opinion on the conformity of the draft-law on introducing amendments to the Constitution of Ukraine (concerning guaranteeing immunities to certain officials) with the provisions of Articles 157 and 158 of the Constitution of Ukraine (case on introducing amendments to Articles 80, 105 and 108 of the Constitution of Ukraine)
The Verkhovna Rada of Ukraine pursuant to the Resolution “On Including the Draft-Law on Introducing Amendments to the Constitution of Ukraine (on guaranteeing immunities to certain officials) on the Agenda of the Fifth Session of the Verkhovna Rada of Ukraine of the Sixth Convocation” and on Forwarding the Draft-Law to the Constitutional Court of Ukraine” No. 1645-VI dated October 20, 2009 filed an appeal with the Constitutional Court on providing opinion on the conformity of the draft-law on introducing amendments to the Constitution of Ukraine (on guaranteeing immunities to certain officials) (registration No. 3251 dated October 3, 2008) (hereinafter referred to as “the Draft-law”) with the provisions of Articles 157 and 158 of the Constitution.
According to Article 85.1.1. of the Constitution the authority of the Verkhovna Rada of Ukraine includes: “introducing amendments to the Constitution of Ukraine within the limits and under the procedure specified in Chapter XIII of this Constitution”. Requirements on introducing amendments are particularly set forth in Articles 157 and 158 of the Constitution.
According to Article 158 of the Constitution the draft-law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year from the day of the adoption of the decision on this draft-law (Article 158.1); within the term of its authority, the Verkhovna Rada of Ukraine shall not amend twice the same provisions of the Constitution (Article 158.2).

Having analysed the Draft-law and the draft-law on introducing amendments to the Constitution (on restriction of deputy’s immunities) (registration No. 1375 dated January 18, 2008) (hereinafter referred to as “the Draft-law No. 1375”) considered by the Verkhovna Rada of Ukraine of the Sixth Convocation and not adopted, the Constitutional Court of Ukraine concluded that amendments proposed to the Fundamental Law by the above-mentioned Draft-laws differ substantially as to their matter and scope.
Hence, the Verkhovna Rada of Ukraine of the Sixth Convocation has not considered the Draft-law and has not amended Articles 80, 105 and 108 of the Constitution.

Thereby the Draft-law is in line with Article 158 of the Constitution.

The Constitution of Ukraine shall not be amended in conditions of martial law or a state of emergency (Article 157.2 of the Fundamental Law).

At the delivery of the opinion there is no martial law or a state of emergency in Ukraine, thus in this part the Draft-law meets the requirements of Article 157.2 of the Constitution.
Having examined whether the Draft-law contains provisions that envisage the abolition or restriction of human and citizen’s rights and freedoms, or those which are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine (Article 157.1 of the Constitution), the Constitutional Court of Ukraine proceeded from the relevant evaluation of each provision.
The Draft-law proposes to remove Article 80.1, that guarantees deputy’s immunity to People’s Deputies of Ukraine, from the current wording of the Constitution.
The Constitutional Court considers that Article 80.1 of the Fundamental Law contains general provision concerning guaranteeing deputy’s immunity. The scope of immunity of the People Deputy’s of Ukraine is determined in Articles 80.2 (deputy’s indemnity) and 80.3 (deputy’s immunity). 
In accordance with the legal position of the Constitutional Court of Ukraine given in its Opinion No. 1-v/2000 dated June 27, 2000 such amendments fall only within the special status of People’s Deputies of Ukraine and do not affect the matter of human and citizen’s rights and freedoms prescribed in the Constitution (their abolition or restriction).
The Constitutional Court considered the Draft-law No. 1375, which proposed the new wording of Article 80 of the Constitution by leaving the current wording of Article 80.2 and removing Articles 80.1 and 80.3 and concluded that the above-mentioned wording of Article 80 of the Constitution does not assume abolition or restriction of human and citizen’s rights and freedoms (Opinion of the Constitutional Court of Ukraine No. 2-v/2008 dated September 10, 2008).
Thus, the Constitutional Court of Ukraine considers that elimination of Article 80.1 of the Constitution does not envisage the abolition or restriction of human and citizen’s rights and freedoms and is not oriented toward liquidation of independence or violation of the territorial indivisibility of Ukraine and does not contravene Article 157.1 of the Constitution.
Article 80.2 stipulates that People’s Deputies of Ukraine are not legally liable for the results of voting or for statements made in Parliament and in its bodies, with the exception of liability for insult or defamation.

The Draft-law suggests to remove the disposition “with the exception of liability for insult or defamation” from Article 80.2 that in fact shall provide liability exemption of People’s Deputies of Ukraine for statements that contain insult or defamation in Parliament and its bodies.
Hence, removal of the disposition “with the exception of liability for insult or defamation” from Article 80.2, as the Draft-law proffers, shall result in restriction of the existing rights of the citizens to respect of dignity, judicial protection of the right to rectify incorrect information about himself or herself and members of his or her family, and of the right to demand that any type of information be expunged, and also the right to compensation for material and moral damages inflicted by the collection, storage, use and dissemination of such incorrect information (Articles 28.1 and 32.4 of the Constitution).
Consequently, removal of the disposition “with the exception of liability for insult or defamation” from Article 80.2 restricts human and citizen’s rights and freedoms and contravenes Article 157.1 of the Constitution.

According to Article 80.3 of the Constitution People’s Deputies of Ukraine shall not be held criminally liable, detained or arrested without the consent of the Verkhovna Rada of Ukraine. The Draft-law suggests the following wording of Article 80.3: “People’s Deputy of Ukraine shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine before the guilty verdict against him or her enters into force”.

The Constitutional Court has examined similar amendments to Article 80.3 of the Fundamental Law and concluded that restriction of deputy’s immunity shall not be regarded as restriction of human and citizen’s rights and freedoms (Opinion No. 3-v/2000 dated December 5, 2000).

Therefore the proposed amendments to Article 80.3 do not provide for abolition or restriction of human and citizen’s rights and freedoms and are not oriented toward liquidation of independence or violation of the territorial indivisibility of Ukraine and do not contravene Article 157.1 of the Constitution.

It should be mentioned that the word combination “before the guilty verdict against him or her enters into legal force” is used in the Fundamental Law (Articles 81.2.2, 81.5, and 126.5.6), and the Draft-law uses the following wording “before the guilty verdict becomes effective”.
The Draft-law suggests to remove Article 105.1 from the Constitution according the President of Ukraine enjoys the right of immunity during the term of authority and to supplement it with the new part: “The President of Ukraine shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine before the guilty verdict against him or her enters into force” and to add paragraph 3 after the paragraph 2 in Article 108 of the Constitution of Ukraine of the following wording: “entry into force of the guilty verdict against him or her”.
Analysis of the amendments to Articles 105 and 108, proposed by the People’s Deputies of Ukraine testifies that there is no consistency and system approach in resolving the issue on interconnection of the abovementioned amendments with the other provisions of the Constitution in effect.
The President of Ukraine is the guarantor of state sovereignty and territorial indivisibility of Ukraine, the observance of the Constitution of Ukraine and human and citizen’s rights and freedoms (Article 102.2 of the Fundamental Law).

Pursuant to Article 106.2 of the Fundamental Law the President of Ukraine shall not transfer his or her powers to other persons or bodies. Under Article 112 in the event of the pre-term termination of authority of the President of Ukraine in accordance with Articles 108, 109, 110 and 111 of this Constitution, the execution of duties of the President of Ukraine, for the period pending the elections and the assumption of office of the new President of Ukraine, shall be vested in the Chairperson of the Verkhovna Rada of Ukraine. Consequently the effective Constitution does not provide possibility to any person to act as the President of Ukraine if he or she is not in position to fulfil his or her duties (in particular, if detained or arrested). Such opportunity is neither proffered by the proposed amendments to the Constitution. 

In addition, in construing the provisions of Article 111.1 of the Constitution, the Constitutional Court mentioned that the constitutional procedure of investigation and examination of the case on removal of the President from the post in case of impeachment is performed without institution of criminal proceedings against his or her (item 1.2 of the resolution part of the Decision No.19-rp/2003 dated December 10, 2003). The Draft-law contains no provisions on amending Article 111 of the Fundamental Law.
Hereby, the proposed amendments on exclusion of Article 105.1, supplementing it with a new paragraph as well as supplementing Article 108 of the Constitution with a new item may result in abolition or restriction of human and citizen’s rights and freedoms, and liquidation of the independence or violation of the territorial indivisibility of Ukraine that contravenes the provisions of Article 157.1 of the Constitution.
The Draft-law suggests to remove Article 105.2 of the Constitution, according which: “persons guilty of offending the honour and dignity of the President of Ukraine are brought to responsibility on the basis of the law”.
Under the Constitution the President of Ukraine is the Head of State and acts in its name, therefore granting immunities and guaranteeing the honour and dignity to him or her pursuant to Article 105 is an indispensable condition for performing the constitutional obligations by the head of the state who is empowered directly by the citizens of Ukraine on the basis of universal, equal and direct elections.
According to the Fundamental Law the President of Ukraine is the guarantor of state sovereignty and territorial indivisibility of Ukraine, the observance of the Constitution of Ukraine and human and citizen’s rights and freedoms (Article 102.2). The aforementioned provisions oblige the head of state to protect, in particular, human and citizen’s rights and freedoms by all possible lawful means. Hence offending the honour and dignity of the President of Ukraine shall be regarded not only as encroachments on civil rights of a person holding the position but also as a display of contempt of the Ukrainian State and its nation as a whole.
Thus, the amendments suggested by the Draft-law concerning removal of Article 105.2 of the Constitution may affect the restriction of human and citizen’s rights and freedoms and contravene the provisions prescribed in Article 157.1 of the Constitution.
Article 105.3 of the Constitution stipulates that the title of President of Ukraine is protected by law and is reserved for the President for his/her lifetime, unless removed from office by the procedure of impeachment.

The Draft-law suggests to remove the wording “unless removed from office by the procedure of impeachment” from Article 105.3.
The Constitutional Court of Ukraine presumes that alternations to Article 105.3 do not assume abolition or restriction of human and citizen’s rights and freedoms and are not oriented toward liquidation of independence or violation of the territorial indivisibility of Ukraine and do not contravene Article 157.1 of the Constitution.

Thus, the Constitutional Court held:

1. To recognise the Draft-law on introducing amendments to the Constitution of Ukraine (on guaranteeing immunities to certain officials) (registration No. 3251 dated October 3, 2008) as conforming with the provisions of Articles 157 and 158 of the Constitution of Ukraine, according to which:

“1. Article 80.1 shall be removed;

Article 80.3 shall be stated in the following wording: 

“People’s Deputy of Ukraine shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine before the guilty verdict against him or her enters into force”.

2. The wording “unless the President of Ukraine has been removed from office by the procedure of impeachment” shall be removed from Article 105.3”.
2. To recognise the Draft-law on introducing amendments to the Constitution of Ukraine (on guaranteeing immunities to certain officials) (registration No. 3251 dated October 3, 2008) as non-conforming with the provisions of Articles 157 and 158 of the Constitution of Ukraine according to which:
“1. In the Article 80.2 the following wording: “with the exception of liability for insult or defamation” shall be removed;

2. Articles 105.1 and 105.2 shall be removed;

Article 105 shall be supplemented with new part in the following wording:

“The President of Ukraine shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine before the guilty verdict against him or her enters into force”.
3. Article 108 after paragraph 2 shall be appended with paragraph 3 in the following wording:

“3) entry into force of the guilty verdict against him or her”.

With regard to this,  paragraphs 3-4 shall be paragraphs 4-5 accordingly”.
