Summary to the Opinion of the Constitutional Court of Ukraine
No. 1-v/2015 dated June 16, 2015 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing opinion on compliance of the draft law on introducing amendments to the Constitution of Ukraine concerning the immunity of People’s Deputies of Ukraine and judges with the provisions of Articles 157 and 158 of the Constitution 

Pursuant to the Resolution "On submitting the draft law on introducing amendments to the Constitution of Ukraine concerning the immunity of People’s Deputies of Ukraine and judges to the Constitutional Court of Ukraine" dated February 5, 2015 № 152-VIII, the Verkhovna Rada of Ukraine seized the Constitutional Court of Ukraine with an appeal to provide an opinion regarding the conformity of the draft law on introducing amendments to the Constitution on the immunity of People’s Deputies and judges (hereinafter referred to as “the draft law”) to the provisions of Articles 157 and 158 of the Constitution.


Under Article 158 of the Fundamental Law, The draft law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year from the day of the adoption of the decision on this draft law (Article 158.1); within the term of its authority, the Verkhovna Rada of Ukraine shall not amend twice the same provisions of the Constitution (Article 158.2).


The Verkhovna Rada of the eighth convocation has not considered the draft law and has not amended the indicated provisions of the Constitution during its term of office.


Thus, the draft law conforms to the requirements of Article 158 of the Constitution.

Under Article 157.2 of the Fundamental Law, the Constitution shall not be amended in conditions of martial law or a state of emergency.


The Constitution establishes a special order of introduction in Ukraine or in its particular areas of martial law or emergency state. According to Article 106.1 of the Fundamental Law, the President of Ukraine adopts a decision in accordance with the law on the introduction of martial law in Ukraine or in its particular areas, in the event of a threat of aggression, danger to the state independence of Ukraine (Article 106.1.20); adopts a decision, in the event of necessity, on the introduction of a state of emergency in Ukraine or in its particular areas (Article 106.1.21). According to Article 85.1.31 of the Fundamental Law, such decisions of the Head of the State shall be approved by the Verkhovna Rada of Ukraine within two days from the moment of the address by the President of Ukraine.

The Constitutional Court notes that at the moment of providing this opinion, the decision on the introduction of martial law or state of emergency in Ukraine or in its particular areas according to the procedure defined by the Constitution has not been taken, therefore there are no legal grounds that make it impossible to amend the Constitution.


In view of the above, the Constitutional Court considers that the draft law conforms to the requirements of Article 157.2 of the Constitution.


The Constitutional Court has repeatedly considered draft laws on introducing amendments to Article 80 of the Constitution concerning the limitation of People’s Deputies immunity and provided opinions that amendments regarding the abolition of immunity of People’s Deputies relate only to their special status and do not affect the content of the constitutional human and citizen’s rights and freedoms (their abolition or limitation), and therefore do not contradict the requirements of Article 157.1 of the Constitution.


The Verkhovna Rada of Ukraine has not adopted laws based on the results of the review of the draft laws which proposed amendments to Article 80 of the Constitution and concerning which the Constitutional Court had provided opinions on their conformity to Articles 157 and 158 of the Constitution. 


At the moment of consideration by the Constitutional Court of this case there are no grounds for changing the previous legal positions on the mentioned issues.


Thus, the Constitutional Court considers that the provision of the draft law that proposes to exclude Articles 80.1 and 80.3 of the Constitution does not provide for the abolition or restriction of human and citizen’s rights and freedoms, and does not contradict the requirements of Article 157.1 of the Constitution.

According to Article 126.1 of the Constitution, independence and immunity of judges are guaranteed by the Constitution and the laws of Ukraine. In view of the above, the Fundamental Law provides for a special procedure of application of preventive measures related to restriction of freedom and the right to free movement to judges, which means that the authorised body must give its consent for application of appropriate preventive measures to the judge.


According to the current wording of Article 126.3 of the Constitution, a judge shall not be detained or arrested without the consent of the Verkhovna Rada of Ukraine, until a verdict of guilty is rendered by a court.

The draft law proposes that the specified provision of the Basic Law should be read as follows:

"A judge can not be detained without the consent of the High Council of Justice, and a preventive measure can not be applied to him/her in the form of detention until a verdict of guilty is rendered by a court, except detention when having committed or immediately after the commission of a grave or especially grave crime against life and health of an individual."

Examination of these amendments indicates that they primarily change the subject, authorised to give consent to temporary restriction of freedom and the right to free movement of a judge. The draft law proposes to give such authority to the High Council of Justice, which will grant consent to detention of a judge and to application of a preventive measure to him/her in the form of detention until the verdict of guilty is rendered by a court.

The Constitutional Court of Ukraine has noted that the High Council of Justice is a collective independent body responsible for the formation of highly professional corps of judges, providing consent to detention of judge by the body consisting mainly of judges is an additional guarantee of independence of the judiciary.

It appears from the contents of the Law "On the High Council of Justice" that selection of candidates for appointment to the office of members of the High Council of Justice is performed in the manner prescribed by this law, based on the principle of the rule of law, transparency and publicity, political neutrality ensuring the majority of judges in the composition of this body.

The Constitutional Court of Ukraine draws attention that the proposed draft amendments to Article 126 of the Constitution stipulate the possibility of limitation of judicial immunity upon the consent of the High Council of Justice in two cases: detention of a judge and application of a preventive measure to him/her in the form of detention. However, the current legislation provides another preventive measure and administrative penalties aimed at limiting the freedom and the right to free movement of an individual in case of committing an offence. For instance, the Code of Criminal Procedure, along with a preventive measure in the form of detention, determines house arrest, which is the prohibition for a suspect, an accused to leave home around-the-clock or at a certain period of the day (Article 181.1). The Code of Administrative Offences stipulates administrative arrest as a form of administrative penalty (Article 24.1.7). Failure to take into account these measures in the proposed wording of Article 126.3 of the Constitution given in the draft law may lead to ungrounded restrictions of freedom and the right to free movement of a judge in case of necessity to apply to him/her house or administrative arrest.

The draft law also stipulates that without the consent of the High Council of Justice, a judge can be detained when committing or immediately after the commission of a grave or especially grave crime against life and health of an individual.

The Constitutional Court of Ukraine proceeds from the fact that committing of a grave or especially grave crime against life and health of an individual by a judge is a reasonable basis for his/her detention at the moment of commission or immediately after the commission of the offence.

Thus, amendments to Article 126 of the Constitution do not foresee the abolition or restriction of human rights and freedoms, i.e. comply with the requirements of Article 157.1 of the Constitution.

The draft law proposes to supplement Article 129 of the Constitution with a new paragraph as follows:

 "Bringing judges to legal liability shall be made on a common basis. Judges can not be brought to legal liability for acts committed in connection with administration of justice, except rendering a knowingly illegal court decision, breach of oath of a judge or committing a disciplinary offence."

Amendments to Article 129 of the Constitution do not foresee the abolition or restriction of human rights and freedoms.

The Constitutional Court of Ukraine finds that Chapter II "Final provisions" of the draft law does not provide for the abolition or restriction of human rights and freedoms, therefore it meets the requirements of Article 157.1 of the Constitution.

Yet, the Constitutional Court of Ukraine notes that the provisions of items 2 and 3 of this Chapter of the draft law may not be a subject of regulation of the law on introducing amendments to the Constitution, since they do not comply with the requirements of Article 8 of the Constitution.

According to Article 157.1 of the Basic Law, the Constitution can not be changed if changes are particularly aimed at the liquidation of the independence or violation of the territorial integrity of Ukraine.

The Constitutional Court considers that the proposed draft amendments to Articles 80, 126 and 129 of the Constitution as well as the provisions of Chapter II "Final provisions" of the draft law are not aimed at liquidation of independence or violation of the territorial integrity of Ukraine, and therefore do not contradict the requirements of Article 157.1 of the Constitution.

Thus, the Constitutional Court of Ukraine held:
1. To recognise as conforming to the requirements of Articles 157 and 158 of the Constitution the draft law on introducing amendments to the Constitution concerning immunity of People’s Deputies of Ukraine and judges which suggests:

“I. To introduce the following amendments to the Constitution of Ukraine:
1. To exclude paragraphs one and three of Article 80.

2. Paragraph three of Article 126 shall be formulated as follows:

“A judge may not be detained without the consent of the High Council of Justice of Ukraine and a preventive measure in the form of detention in custody may not be applied to him/her until the verdict of guilty is rendered by a court, except the detention while committing or immediately after the commission of a grave offence or especially grave office against life and health of an individual”.

3. To supplement Article 129 after paragraph one with a new paragraph of the following content:

“Bringing judges to legal liability shall be executed on a general basis. Judges can not be brought to legal liability for acts committed in connection with administration of justice, except cases of rendering a knowingly illegal court decision, breach of judge’s oath or committing a disciplinary offence”.


With regard to this, paragraphs two – five shall be considered to be paragraphs three – six respectively. 


II. Final provisions


1. This law shall enter into force on the day next to that of its publication, except item 2 of Chapter I of the Law.


2. Item 2 of Chapter I of the Law shall enter into force on the day next to that of publication of this Law in case on the day prior to that of publication of this Law the High Council of Justice is plenipotentiary.

3. In case the High Council of Justice is not plenipotentiary on the day prior to the publication of this Law, item 2 of Chapter I of the Law shall enter into force after 10 days from the day of formation of the authorised composition of the High Council of Justice”.
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