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Summary to the Decision of the Constitutional Court of Ukraine no.11-rp/2009 dated May 20, 2009 in the case upon the constitutional petition of 55 People’s Deputies of Ukraine concerning conformity with the Constitution of Ukraine (constitutionality) of provisions of Article 57 of the Law “On the 2009 State Budget of Ukraine”
Subject of the right to constitutional petition – 55 People’s Deputies of Ukraine -appealed to the Constitutional Court with a petition on conformity with the Constitution of Ukraine (constitutionality) of provisions of Article 57 of the Law “On the 2009 State Budget of Ukraine” dated December 26, 2008 (hereinafter referred to as “the Law”), according to which “oblast and raion councils when approving respective budgets are to take into account that salaries of employees of the executive secretariats of councils should not exceed average salaries of employees of secretariats of respective local state administrations”.
Pursuant to the Constitution, local self-government is recognised and guaranteed in Ukraine (Article 7). Local self-government is exercised by a territorial community both directly and through village, settlement and city councils, and their executive bodies (Article 140.3). Local self-government bodies that represent common interests of such territorial communities are raion and oblast councils that have the authority to approve district and oblast budgets that are formed from the funds of the state budget for their appropriate distribution among territorial communities or for implementation of joint projects, and from the funds drawn on the basis of agreement from local budgets for implementation of joint socio-economic and cultural programs, and control their implementation (Articles 140.4 and 143.2 of the Constitution).
The Fundamental Law provides for basic legal principles of legislative regulation of social relations in the local self-government domain and identifies an obligation of raion and oblast councils to adhere to provisions of the Constitution and laws when resolving problems falling within their competence (Articles 19.2 and 140.1).

Pursuant to the Law “On Local Self-Government in Ukraine” no. 280/97-BP dated May 21, 1997 (hereinafter referred to as the “Law no.280”) local self-government bodies, including oblast and raion councils, in their activities are guided by the Constitution and laws of Ukraine, acts of the President of Ukraine, Cabinet of Ministers of Ukraine, and in the Autonomous Republic of Crimea – also by normative legal acts of the Verkhovna Rada and the Council of Ministers of the Autonomous Republic of Crimea that were adopted within the limits of their competence (Article 24.3) and approve raion and oblast budgets in accordance with the established procedure.

When determining the content of a right to remuneration for work of an employee of a local self-government body, the Law “On Service in Local Self-Government Body” no.2493-III dated June 7, 2001 (hereinafter referred to as the “Law no.2493”) states that such remuneration is commensurate to the position of such an employee, his/her rank, quality, experience and length of service (Article 9.3).

As provided for in Article 21 of the Law no.2493, terms of remuneration for work of employees of local self-government bodies are determined by a respective local self-government body on the basis of the terms of remuneration for work established for public servants of a relevant category (Article 21.3); groups for work remuneration of employees of executive secretariats of oblast councils are determined by the Cabinet of Ministers of Ukraine (Article 21.8) and a local budget in the context of these norms is a source of formation of the fund of work remuneration for employees of local self-government bodies (Article 21.4).
Pursuant to Article 8 of the Law of Ukraine “On Remuneration for Work” no.108/95-BP dated March 24, 1995 (hereinafter referred to as the “Law no.108”), the state regulates remuneration for work of employees of enterprises, institutions and organisations that are financed or subsidised from the budget (Article 8.1).
Hence, following the provisions of Article 21 of the Law no.2493 and Articles 8 and 10 of the Law no.108, the amount of remuneration for work of employees of local self-government bodies may be regulated by the state by adopting laws or with the help of norms that are under certain conditions set forth by the Cabinet of Ministers of Ukraine. Having regulated individual aspects related to the terms of remuneration for work of a respective category of employees, the Verkhovna Rada of Ukraine did not violate the basic principles of formation of salaries of employees of the executive secretariats of raion and oblast councils.

The Constitution reads that any state expenditures for the needs of the entire society, the extent and purposes of these expenditures, are determined exclusively by the law on the State Budget of Ukraine (Article 95.2). Pursuant to Article 2.1 of the Budget Code, the budget is a plan of formation and use of financial resources for fulfillment of tasks and functions carried out by state authorities, authorities of the Autonomous Republic of Crimea and local self-government bodies during the budget period.

The legislator identified certain priority of some budget laws by mentioning in Article 4.2 of the Budget Code that when “exercising budget process in Ukraine, provisions of normative legal acts are applied only in the part that does not violate provisions of the Constitution, this Code and the law on the State Budget of Ukraine”.
The process of development of draft local budgets is regulated by Article 75 of the Budget Code. When planning expenses of raion and oblast budgets, prescriptions of laws, resolutions of the Cabinet of Ministers of Ukraine and normative acts of the Ministry of Finance of Ukraine that regulate the process of budget drafting are to be taken into consideration. Namely, when determining the volume of inter-budgetary transfers, expenses on public administration are to be included, including local self-government bodies at a raion level (sub-item “b” Article 89.1.1 of the Budget Code) and oblast councils (sub-item “b” Article 90.1.1 of the Budget Code).

However, a right to independently approve budgets of a respective level does not exempt oblast and raion councils from the obligation to adhere to provisions of laws that regulate the process of drafting, consideration and implementation of such budgets.

Article 43 of the Constitution reads that everyone has a right to remuneration no less than the minimum wage as determined by law (Article 43.4) and a right to a timely payment (Article 43.7). Pursuant to provisions of Article 10 of the Law no.108, the amount of salary may not be lower than the minimum salary that is determined by the annual law on the State Budget of Ukraine.
Pursuant to Article 2 of the Law no.108, salary of employees of the executive secretariat of raion and oblast councils is made up by both permanent components and by additional components that are not guaranteed and have individual nature (bonuses, individual increments, etc.).

This means that the salary of a respective category of employees has no maximum size and may change depending on the specific conditions that determine components of the salary to be paid.

Furthermore, the Verkhovna Rada of Ukraine when it provided in Article 57 of the Law that oblast and raion councils are obliged when approving respective budgets to take into consideration that the average monthly salary of employees of executive secretariats of councils should not exceed the average monthly salary of employees of secretariats of respective local state administrations did not provide for any other legal regulation mechanisms than that provided for in Article 21.3 of the Law no.2493.

In view of the above-mentioned, the Constitutional Court believes that determination of the amount of a monthly salary of employees of executive secretariats of raion and oblast councils in the way provided for in Article 57 of the Law does not violate provisions of Articles 22, 24, 95, 140 and 143 of the Constitution. 

Thus, the Constitutional Court of Ukraine held to recognise as conforming with the Constitution of Ukraine (constitutional) provisions of Article 57 of the Law “On the 2009 State Budget of Ukraine” dated December 26, 2008.
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