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Summary to the Decision of the Constitutional Court of Ukraine      No. 11-rp/2011 dated October 12, 2011 upon the constitutional appeal of the “Amalgame Luxe Ltd.” concerning official interpretation of the provision of Article 21.4 of the Law of Ukraine “On Prosecutor’s Office” 

The “Amalgame Luxe Ltd.” applied to the Constitutional Court of Ukraine with a constitutional appeal to provide an official interpretation of the provision of Article 21.4 of the Law of Ukraine “On Prosecutor’s Office” (hereinafter referred to as “the Law”) concerning the prosecutor’s right to appeal to the court with the claim to recognise as illegal the act of the state body that issued it, as well as the decision or acts of officials if the prosecutor’s protest has been denied or its consideration has been avoided. In support of inconsistent application of the above-mentioned provision the subject of right to constitutional appeal refers to the relevant court decisions. 
Ukraine is proclaimed as the law-based state in which laws and other normative legal acts are adopted on the basis of the Constitution of Ukraine and shall conform to it (Articles 1, 8.1, 8.2 of the Fundamental Law of Ukraine).

The state legislative function requires the enforcement of the adopted laws. In Ukraine control and supervision over the observance of laws is exercised by the relevant state bodies. The function of supervision over the observance and application of laws according to item 9 of Chapter XV “Transitional Provisions” of the Constitution of Ukraine is exercised by the prosecutor’s office before taking effect by the laws regulating the activity of the state bodies in regard to the control over the observance of laws. Since, in accordance with Article 19.2 of the Fundamental Law of Ukraine bodies of state power and their officials are obliged to act only on the grounds, within the limits of authority, and in the manner envisaged by the Constitution and the laws of Ukraine, the prosecutor’s office of Ukraine pursuant to Article 123 of the Constitution of Ukraine executes the above-mentioned function through the legal mechanisms determined by the Law (means, measures etc.).
In exercising supervision over the observance and application of laws the prosecutor has the right to appeal acts of state bodies, decisions and acts of the officials (Articles 20.2.1, 20.2.2, 21.1 of the Law), and the right to appeal to court with petitions on the protection of rights and legal interests of citizens, state, enterprisers and other legal entities (Articles 20.2.6, 21.4 of the Law). Among the means to react to the violations of laws by bodies or officials is a prosecutor’s appeal to court which are detalised in specific types of adjudication. Thus, the Law envisages the guarantees to ensure implementation of the prosecutor’s protest irrespectively of the fact whether it was delivered to the state body or the official by applying to the court in cases when the prosecutor’s protest against illegal decisions, acts or omissions was denied or shelved by the subject to whom it was delivered. 
The prosecutor may implement his or her constitutional right to appeal to court in order to protect interests of citizens or the State either immediately after the act or the decision is adopted by the state body, the decision is adopted by the official, acts or omission that are claimed by the prosecutor are committed by an official or after the prosecutor applies such means of reaction as the prosecutor’s protest.
Thus, the Constitutional Court of Ukraine held that in terms of the constitutional appeal the provision of Article 21.4 of the Law of Ukraine No. 1789-XII “On Prosecutor’s Office” dated November 5, 1991 with subsequent amendments reading that “in case of dismissal of the protest or deviation from its consideration, the prosecutor may apply to court with a claim to recognise the act illegal” should be understood as such that envisages the right of the prosecutor in case avoidance to consider the prosecutor’s protest or deviation from its consideration to apply to court to recognise as illegal both acts of the relevant body, as well as the decisions, acts or omissions of an official.

