Summary to the Decision No. 18-rp/2004 of the Constitutional Court of Ukraine as of December 1, 2004

A subject of the right to constitutional petition – People’s Deputies of Ukraine -  applied to the Constitutional Court with an appeal to provide the official interpretation of the term "a legally protected interest" as used in part 1 Article 4 of the Code of Civil Procedure in the context of the following provision: "Any interested person whose rights or legally protected interests have been infringed or challenged, may, by following the procedure defined by law, refer these to a court of law for defence". Explanation of the following was also requested: "Does this refer to the notion of interests of an individual, i.e. a joint stock enterprise shareholder resorting to legal action for the protection of infringed rights of a joint stock enterprise of which he is a member, given that the infringement of rights of an enterprise entails the infringement of its shareholders' rights established the Ukrainian legislation currently in effect and/or the articles of association of the enterprise?"

In addressing the issue of the official interpretation of "a legally protected interest" as used in part 1 Article 4 of the Code of Civil Procedure, the Constitutional Court comes out of the following. 

Etymologically, the meaning of the word "interest" includes: a) caring for or being concerned with someone or something; interest or enthusiasm; b) significance, importance; c) something one is concerned with or focused on the most; d) pursuits, needs; e) something that is beneficial to someone, answers his needs; a benefit, utility or profit. Sociologically, the category of interest is understood as an objectively existing and subjectively realized social need, an appeal, stimulus, or drive for action. Psychologically, this is one's perception of an object as something that appeals or is of value to him. In the acts of law, the term "interest", given its etymological, general sociological and psychological meanings, is used in either broad or narrow sense as an independent object of legal relations which can be either advanced or blocked by regulatory means.

The Constitution provides an example of the broader meaning of "interest". Articles 18, 32, 34, 35, 36, 39, 41, 44, 79, 89, 104, 121, 127 and 140 stress on national interests and the interests of national security, economic welfare, territorial integrity, civil order and physical and moral health and on political, economic, social and cultural interests, interests of the nation, citizens as a whole and each citizen in particular, interests of a state and common interests of rural, settlement or urban communities. While establishing that such interests exist, the Constitution stresses on the need for them to be secured (Article 18), satisfied (Article 36) and protected (Articles 44 and 127). No interpretation of interests in a broad sense is given.

Given the meaning of part 1 Article 8 of the Constitution, a legally protected interest is protected by law as well as dominating law in general including protection by justice since interest in its narrow sense arises from and is an integral part of the general sense of such law. The types and content of legally protected interests which are logically and semantically linked to the notion of "law" are not defined in legal provisions and therefore are in effect subject to protection by law. 

Wherever an interest is not protectable either legally or by law, the legislator explicitly indicates so. For example, the Civil Code contains the notions of an interest that may conflict with the general principles of civil provision (Article 15), the interests of others (Article 64) or a not illegal interest (Article 980), thus stressing that interests may arise out of legal relations that are illegal and therefore not legally protectable, but also that there may exist a conflict of interests. 

An interest can be legally protected, protected by law, legal. Alternatively, it can be illegal, that is, not protectable by either legislation or law and therefore not subject to being secured or satisfied by either, given that it aims to infringe upon the rights and freedoms of other individuals or legal entities, restricts the interests of the society, state or nation protected by the Ukrainian Constitution and legislation or conflicts the latter or the universally accepted principles of law.

In order to answer the questions raised in the constitutional appeal by People’s Deputies, it is important to clearly distinguish between the notion of "interest" (in a narrow sense) and that of "right". The logical and semantic connection between the two is evident: both are mediated by law and guaranteed and protected by the state.

Thus, the notion of a "legally protected interest" found in part 1 article 4 of the Code of Civil Procedure and other Ukrainian legal acts by its logical and semantic relation to the notion of "law" (interest in a narrow sense) means a legal phenomenon that a) extends beyond the limits of right; b) is a separate object of judicial and other protective means; c) aims to satisfy perceived individual and collective needs; d) may not be in conflict with the Ukrainian Constitution and legislation, public interests or universally accepted principles of law; e) means a pursuit (not the legal possibility), within a regulatory framework, of a certain tangible and/or intangible benefit; and f) is considered as a simple legitimate permission, that is, one that is not legally prohibited. A legally protected interest safeguards a sphere of legal relations that the legislator considers inappropriate or impossible to go into in detail to make it a right.

The systemic analysis thus performed by the Constitutional Court suggests that the notion of a "legally protected interest" whenever it is used throughout the Ukrainian legislation in connection with the notion of "law" has the same meaning.

The results of the Constitutional Court examination show that a legitimate interest of a joint stock company may not be simply looked upon as cumulative legal interests of its shareholders. Individual interests of the latter are generally contradictory and often conflicting since they are aimed at acquiring and using or creating the ways and means to satisfy the needs that may differ by both scope and content as well as driving motivations. The interests of those who own a single share and a controlling stake, the changing interests of a minor shareholder and the strategic interests of a business as a whole are all naturally different.

Neither the Constitution nor applicable legislation prevent an individual shareholder from defending his immediate legal interests in courts of general jurisdiction or economic courts under articles 8 and 55 of the Constitution, Article 1 of the Code of Economic Procedure, Article 4 of the Code of Civil Procedure, Article 6 of the Law "On the judiciary" and others. However, according to legal provisions (Articles 10, 41, 43, 45, 46 and 48 of the Law "On businesses", Article 5 of the Law "On securities", Articles 9 and 23 of the Law "On audit" etc.) such a lawsuit is normally filed if the shareholder's rights and interests are infringed upon by the business itself of which he/she is a member.

Neither does the Ukrainian legislation (Articles 110, 122 and 113 of the Code of Civil Procedure, Article 28 of the Code of Economic Procedure and others) exclude the possibility for a shareholder to resort to legal action to defend legally protected interests of the business of which he/she is a member, provided however that he/she either holds a duly made power of attorney certificate or such powers are granted to him/her by the Articles of Association.

In most cases, legitimate interests of a joint stock business (Article 41 of the Law "On businesses") are formulated by its management and are defended in court by the Board or its specially authorized bodies rather than by an individual shareholder whose interests may contradict both that of the rest of members and of the business as a whole (Articles 1, 23, 41, 46, 48 etc of the Law "On businesses", Articles 1, 21 and 28 of the Code of Economic Procedure, Article 110 of the Code of Civil Procedure). Shareholders' individual interests are the responsibility of such bodies, particularly the supervisory boards (Article 46 of the Law "On businesses"), along with the Securities and Stock Market State Commission (relevant articles of the Laws of Ukraine "On securities and the stock market" and "On the national depository system and the electronic stock exchange in Ukraine"). Additional means of protecting interests of the shareholders that own more than 10 percent of the stock are provided by Articles 41, 43, 45, 49 and other of the Law "On businesses".

