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Conclusions:

To declare the draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum of April 16, 2000”, as complying with requirements of Articles 157 and 158 of the Constitution of Ukraine to the extent of changes  to Articles 90 and 106.1.8 of the Constitution of Ukraine.

To declare the said legislative draft of Ukraine as non-complying with requirements of Articles 157 and 158 of the Constitution of Ukraine to the extent of changes to Article 80 of the Constitution of Ukraine, namely, part three of this Article, which is set forth as follows: “People’s deputies and senators of Ukraine shall not be put on criminal trial, apprehended or arrested without the consent of Verkhovna Rada of Ukraine”.

To dismiss the case brought under application of Verkhovna Rada of Ukraine for conclusion of the Constitutional Court of Ukraine regarding compliance of the said legislative draft of Ukraine with requirements of Articles 157 and 158 of the Constitution of Ukraine to the extent of amendments to Articles 75, 76, 79, 80.1 and 80.2, 84, 85, 88, 93, 94, 96, 97, 106, 107, 109, 113, 114, 115, 116, 122, 126, 128, 131 and 150 of the Constitution of Ukraine and supplementary Articles 82.1, 84.1, 101.1, 101.2, 101.3, 101.4, 101.5, 101.6, 101.7, 101.8, 101.9, 101.10, 101.11, 101.12, 101.13, 101.14, 101.15 and 101.16.

Summary:

Verkhovna Rada of Ukraine has addressed to the Constitutional Court of Ukraine with an application for conclusion regarding compliance of the draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum of April 16, 2000”, which was submitted to Verkhovna Rada of Ukraine by people’s deputies in accordance with procedure provided by Article 154 of the Constitution of Ukraine, with requirements of Articles 157 and 158 of the Constitution of Ukraine.

In accordance with Article 85.1.1 of the Constitution of Ukraine, the powers of Verkhovna Rada of Ukraine include “introduction of amendments to the Constitution of Ukraine within the limits and in accordance with procedure provided by Section XIII herein”. Requirements applicable to entering such amendments are determined, in particular, in Articles 157 and 158 of the Constitution. Thus, in accordance with 157.1, in its forbidden to introduce to the Constitution of Ukraine any amendments envisaging cancellation or restriction of human and civic rights or aimed at liquidation of independence or break of territorial integrity of Ukraine. And Article 158 of the Constitution of Ukraine forbids to submit to Verkhovna Rada during a year same legislative draft for introduction of amendments to the Constitution of Ukraine if it was already discussed by Verkhovna Rada of Ukraine and the relevant law was rejected. 

In addition, Verkhovna Rada of Ukraine is forbidden to change twice within the same term of legislature one and the same provision of the Constitution.

Verkhovna Rada of Ukraine of current legislature considers the said legislative draft for the first time. Never before provisions of the above-mentioned Articles of the Constitution of Ukraine were changed by Verkhovna Rada of Ukraine. Therefore, requirements of Article 158 of the Constitution of Ukraine are met by Verkhovna Rada of Ukraine.

The Constitutional Court of Ukraine estimates the legislative draft with respect to its compliance with requirements of Article 157 of the Constitution of Ukraine proceeding from the following arguments:

The legislative draft submitted for conclusion of the Constitutional Court of Ukraine proposes to use the following wording in Article 75: “The Parliament of Ukraine shall be a single executive authority of Ukraine. It shall comprise two Chambers: Verkhovna Rada of Ukraine and Senate of Ukraine”.

Analysis of the modern constitutional practice of foreign states shows that creation of a two-chambered parliament in a unitary state is a matter of expediency. The parliamentary structure itself (one -chambered or two-chambered) does not have any impact on the substance and scope of human and civic rights and freedoms. However, they can be affected by chamber formation procedures and allocation of powers between the chambers.   

In legislative draft proposed by people’s deputies of Ukraine the matter of powers allocation between two chambers of the Parliament of Ukraine, i.e., Verkhovna Rada of Ukraine and Senate of Ukraine, is solved insufficiently, without taking into account that the Constitution of Ukraine is a sole, integral act, and, therefore, introduction of any amendments into it requires a systematic approach. It is especially true for amendments dealing with introduction of a two-chambered parliament, which are rather wide-ranging. The legislative draft is limited only by amendments to Articles 5, 76, 79, 80, 84, 85, 88, 93, 94, 96, 97, 106, 107, 109, 113, 114, 115, 116, 122, 126, 128, 131 and 150 of the Constitution of Ukraine and supplementing Articles 82.1, 84.1, 101.1, 101.2, 101.3, 101.4, 101.5, 101.6, 101.7, 101.8, 101.9, 101.10, 101.11, 101.12, 101.13, 101.14, 101.15 and 101.16, where introduction of a two-chambered parliament in a proposed draft version will require amendments or adjustments to a number of other Articles of the Constitution of Ukraine, in particular, Articles 9, 20, 55, 72, 101, 104, 148, 151, 154, 155, 156, 158 and 159.

The very absence of complex, systematic amendments to the Constitution of Ukraine connected with introduction of a two-chambered parliament in a draft proposed by people’s deputies of Ukraine makes impossible a comprehensive analysis of proposed amendments to the Constitution of Ukraine with respect to their compliance to Article 157 of the Constitution of Ukraine.

Besides, as it follows from the list of Articles of the Constitution of Ukraine mentioned hereinbefore, amendments to the Constitution of Ukraine related to introduction of a two-chambered parliament do concern not only Sections II, IV, V, VI, VII, VIII, IX, X, XI, XII, XIV and XV, but Sections I, III and XIII of the Constitution of Ukraine as well, and procedure of submitting a legislative draft for introduction of amendments into these Sections is different from procedure of submitting a legislative draft for introduction of amendments into other Sections of the Constitution of Ukraine (Article 156 of the Constitution of Ukraine).

Under such circumstances, the Constitutional Court of Ukraine cannot provide a comprehensive conclusion regarding compliance of the draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum of April 16, 200” with requirements of Articles 157 and 158 of the Constitution of Ukraine and considers that it is necessary to dismiss the case to the extent of amendments to the Constitution of Ukraine related directly or indirectly with the introduction of a two-chambered parliament. 

Amendments to Article 80.3 of the Constitution of Ukraine proposed in this legislative draft are in contradiction to the principle of independence of judges (Article 126 of the Constitution of Ukraine), in particular, their impartiality and subjection only to the law on justice execution (Article 129 of the Constitution of Ukraine). 

Said amendments are also inconsistent with Article 80 of the Constitution of Ukraine and with Article 6 of Convention on Protection of Human Rights and Basic Freedoms of 1950, in pursuance whereof “every person shall be entitled to fair and open consideration... by independent and impartial court established by the law on settlement of any dispute regarding civic rights and obligations or on determination of sufficiency of any criminal accusation against such person”, and with a number of decisions of the European Court of Human Rights regarding necessity of consistent compliance with the principle of accusation and justice separation.

Besides, the parliamentary immunity is not exclusively a personal right of a people’s deputy of Ukraine. It is also aimed at provision of a normal functioning of the Parliament. Therefore, in those countries where parliamentary immunity exists, depriving of immunity falls under the powers of the parliament of a parliament chamber where such deputy is a member, as far the consent for putting on criminal trial, apprehension or arrest of a people’s deputy shall be given not only proceeding from legal considerations, but also in view of other motives, in particular, political, related with provision of a normal functioning of the Parliament.

A draft version of Article 80.3 proposed by people’s deputies of Ukraine also fails to comply with decision adopted by the All-Ukrainian Referendum of April 16, 2000, as far as it retains the scope of parliamentary privilege provided by the said Part of the Constitution (which shall be excluded from the text of the Constitution of Ukraine in accordance with the above decision), though envisages transfer of powers to give consent for immunity cancellation to another subject. 

Thus, amendments to Article 80.3 of the Constitution of Ukraine envisage limitation of human and civic rights and freedoms and, therefore, are in contradiction to Article 157 of the Constitution of Ukraine.

Amendments to Article 90 of the Constitution of Ukraine proposed by people’s deputies of Ukraine coincide with amendments to the same Article provided by the draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum Inspired by People’s Initiative”, submitted to Verkhovna Rada of Ukraine by the President of Ukraine.

The Constitutional Court of Ukraine has already issued its Conclusion regarding compliance of the said draft with requirements of Articles 157 and 158 of the Constitution of Ukraine, where it was said that amendments to Article 90 of the Constitution of Ukraine do not cancel and do not restrict in any way human and civic rights and freedoms. Also, they are not aimed at liquidation of independence or break of territorial integrity of Ukraine. The draft Law submitted for conclusion of the Constitutional Court of Ukraine proposes to supplement Article 106.1.8 of the Constitution of Ukraine by the following words: “as well as in other cases provided by the Constitution of Ukraine”. This amendment completely coincide with amendment to the same clause provided by the draft Law of Ukraine “On Amendments to the Constitution of Ukraine Following Results of All-Ukrainian Referendum Inspired by People’s Initiative”, submitted to Verkhovna Rada of Ukraine by the President of Ukraine.

The Constitutional Court of Ukraine has already issued its Conclusion regarding compliance of the said draft Law to requirements of Articles 157 and 158 of the Constitution of Ukraine and has declared in this Conclusion that amendments to Article 90 of the Constitution of Ukraine do not cancel and do not restrict in any way human and civic rights and freedoms and, also, they are not aimed at liquidation of independence or break of territorial integrity of Ukraine. The similar conclusion shall be adopted with respect to the supplemental provisions to Article 106.1.8 of the Constitution of Ukraine proposed by people’s deputies of Ukraine.
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