Summary to the Opinion of the Constitutional Court of Ukraine
No. 2-v/2016 dated January 30, 2016 in the case upon the appeal of the Verkhovna Rada of Ukraine for providing opinion on compliance of the revised draft law on introducing amendments to the Constitution of Ukraine (on justice) with the provisions of Articles 157 and 158 of the Constitution of Ukraine

Pursuant to the Resolution "On including the revised draft law on amendments to the Constitution of Ukraine (on justice) on the agenda of the 3rd session of the Verkhovna Rada of Ukraine of the VIIIth convocation, and on its submission for consideration to the Constitutional Court of Ukraine" dated January 28, 2016  No. 950-VIII, the Verkhovna Rada of Ukraine applied to the Constitutional Court of Ukraine with the appeal to provide an opinion on the conformity of the revised draft law on amendments to the Constitution of Ukraine (on justice) (reg. No. 3524) in the wording dated January 26, 2016 (hereinafter referred to as “the Draft law”) to Articles 157 and 158 of the Constitution of Ukraine.


According to item 1 of Article 85.1 of the Constitution of Ukraine the competence of the Verkhovna Rada of Ukraine shall include the introduction of amendments to the Constitution of Ukraine within the limits and by the procedure envisaged by Chapter XIII of this Constitution. According to Article 159 of the Constitution of Ukraine, a draft law on introducing amendments to the Constitution of Ukraine is considered by the Verkhovna Rada of Ukraine upon the availability of an opinion of the Constitutional Court of Ukraine on the conformity of the draft law with the requirements of Articles 157 and 158 of this Constitution.


The comparative analysis of the Draft law and the draft law on amendments to the Constitution of Ukraine (on justice) (Reg. No. 3524) in the wording dated November 25, 2015 (hereinafter referred to as “the Draft law No. 3524 in the wording dated November 25, 2015), namely the proposed amendments to Articles 29, 55, 59, 85, 92, 106, 108, 110, 111, 124-129, 130, 131, 136, 147, 148, 149, 150, 151, 152, 153, Chapter XV "Transitional Provisions" of the Constitution of Ukraine, its supplement with Articles 129¹, 130¹, 131¹, 131², 148¹, 149¹, 151¹, 151² and exclusion of Chapter VII "The Prosecution Office" and final and transitional provisions from the Constitution of Ukraine indicates the identity of proposed amendments, except for the wording of item 25 of Article 85.1 of the Fundamental Law of Ukraine and Article 131¹, which are proposed to be supplemented to the Constitution of Ukraine by the Draft law .

Examining the compliance of the Draft law with the requirements of Articles 157 and 158 of the Constitution of Ukraine, the Constitutional Court of Ukraine proceeds from the following.


According to Article 158 of the Fundamental Law of Ukraine, the draft law on introducing amendments to the Constitution of Ukraine, considered by the Verkhovna Rada of Ukraine and not adopted, may be submitted to the Verkhovna Rada of Ukraine no sooner than one year from the day of the adoption of the decision on this draft law (paragraph one); within the term of its authority, the Verkhovna Rada of Ukraine shall not amend twice the same provisions of the Constitution (paragraph two).


The Verkhovna Rada of Ukraine of the eighth convocation has not considered the Draft law during the year and has not changed these provisions of the Constitution of Ukraine during its term of office.

According to the Resolution of the Verkhovna Rada of Ukraine "On including the revised draft law on amendments to the Constitution of Ukraine (on justice) on the agenda of the 3rd session of the Verkhovna Rada of Ukraine of the VIIIth convocation, and on its submission for consideration to the Constitutional Court of Ukraine" dated January 28, 2016 No. 950-VIII, the Draft law No. 3524 in the wording dated November 25, 2015 is considered to be withdrawn.

Therefore, the Draft law corresponds to the requirements of Article 158 of the Constitution of Ukraine.


According to Article 157.2 of the Constitution of Ukraine, the Constitution of Ukraine shall not be amended in conditions of martial law or a state of emergency.

The Constitutional Court of Ukraine states that at the moment of examination of the Draft law, a decision to introduce of martial law or a state of emergency in Ukraine or in its particular areas under the procedure defined by the Constitution of Ukraine (item 31 of Article 85.1, items 20, 21 of Article 106.1) was not taken.

Given the above, the Constitutional Court of Ukraine considers that the Draft law complies with the requirements of Article 157 of the Constitution of Ukraine.


According to Article 157.1 of the Fundamental Law of Ukraine, the Constitution of Ukraine shall not be amended, if the amendments foresee the abolition or restriction of human and citizens' rights and freedoms, or if they are oriented toward the liquidation of the independence or violation of the territorial      indivisibility of Ukraine.


Thus, the Draft law in the part of amendments to the Constitution of Ukraine, which are identical to the amendments proposed by the Draft law No. 3524 in the wording dated November 25, 2015, does not foresee the abolition or restriction of human and citizen’s rights and freedoms.


Examining whether the Draft law contains provisions which provide the abolition or restriction of human and citizen’s rights and freedoms, the Constitutional Court of Ukraine considers it necessary to assess those provisions which differ by their content from those proposed by the Draft law No. 3524 in wording dated 25 November, 2015, namely concerning the amendments to Article 85.1 of the Constitution of Ukraine and supplement of the Fundamental Law of Ukraine with Article 131¹.


The Draft law proposes to read item 25 of Article 85.1 of the Constitution of Ukraine as follows:

“25) Granting consent for appointment and dismissal by the President of Ukraine of the Prosecutor General; declaring no confidence in the Prosecutor General leading to his or her resignation from office”.

According to item 25 of Article 85.1 of the Constitution of Ukraine, the competence of the Verkhovna Rada of Ukraine shall include granting consent for appointment and dismissal by the President of Ukraine of the Prosecutor General of Ukraine; declaring no confidence in the Prosecutor General of Ukraine leading to his or her resignation from office.

The Draft law provides preservation of the said competence of the Verkhovna Rada of Ukraine.


At the same time the wording of item 25 of Article 85.1 of the Constitution of Ukraine proposed by the Draft law does not contain the word "Ukraine" in the title of the office of the Prosecutor General, which is consistent with Article 131¹, by which the Draft law proposes to supplement the Constitution of Ukraine and which provides, in particular, that the prosecutor's office in Ukraine is headed by the Prosecutor General.

The Constitutional Court of Ukraine finds that the wording of item 25 of Article 85.1 of the Constitution proposed by the Draft law Ukraine does not provide the abolition or restriction of human and citizen’s rights and freedoms.

The Draft law proposes to supplement the Constitution of Ukraine with Article 131¹ as follows:

“Article 1311. In Ukraine, public prosecutor’s office shall function with the powers of: 

1) public prosecution in the court;


2) organising and procedurally directing during pre-trial investigation, deciding other matters in criminal proceedings in accordance with the law, supervising undercover and other investigation and detection operations of law enforcement agencies;


3) representing interests of the State in the court in exceptional cases and under procedure prescribed by law.


Organisation and functioning of the public prosecutor’s office shall be determined by law.

Public prosecutor’s office shall be headed by the Prosecutor General who shall be appointed and dismissed by the President of Ukraine upon the consent of the Verkhovna Rada of Ukraine.


The term of office of the Prosecutor General shall be six years. 

The same person can not hold the post of the Prosecutor General for two consecutive terms.


The Prosecutor General shall be early dismissed from his or her office exclusively in cases and on grounds prescribed by this Constitution and law.”

Paragraph five of the mentioned article provides that the Prosecutor General shall be early dismissed from his or her office exclusively in cases and on grounds prescribed by the Constitution of Ukraine and by law. This is consistent with the preservation by the Verkhovna Rada of Ukraine of the prescribed competence to express no confidence in the Prosecutor General, which results in his resignation, stipulated by item 25 of Article 85.1 of the Fundamental Law of Ukraine in the wording proposed by the Draft law.

The Constitutional Court of Ukraine considers that the proposed supplement of the Constitution of Ukraine with Article 131¹ does not provide the abolition or restriction of human and citizen’s rights and freedoms.


According to Article 157.1 of the Fundamental Law of Ukraine, the Constitution of Ukraine shall not be amended, if the amendments are oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine.


The Constitutional Court of Ukraine finds that the amendments proposed in the Draft law are not oriented toward the liquidation of the independence or violation of the territorial indivisibility of Ukraine.
Thus, the Constitutional Court of Ukraine held to recognise the revised draft law on introducing amendments to the Constitution of Ukraine (on justice) (registration No. 3524) in the wording dated January 26, 2016 as conforming to the requirements of Articles 157 and 158 of the Constitution of Ukraine, the text of which is laid out in item 1 of the reasoning part of the Opinion.
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