Summary to the Opinion no.3-v/2003 of the Constitutional Court of Ukraine as of December 10, 2003

Chairman of the Verkhovna Rada of Ukraine has forwarded to the Constitutional Court of Ukraine the draft Law of Ukraine "On Amending the Constitution of Ukraine”  (hereinafter referred to as “the draft Law”), which suggests amending Articles 76, 78,  81, 82, 83, 85, 87, 88, 89, 90, 93, 94, 98, 703, 706, 112, 113, 114, 115, 116, 118, 120, 121, 122, 126, 128, 141, 148 of the Constitution of Ukraine and supplementing it by Chapter XVI “Final Provisions Concerning Amending the Constitution of Ukraine” (hereinafter referred to as “Chapter XVI”) for the purpose of submission of conclusion concerning its conformity with requirements of Articles 157 and 158 of the Constitution of Ukraine (Conclusion of the Constitutional Court of Ukraine No. 2-v/2003 dated November 5, 2003).

The Constitutional Court of Ukraine has come to conclusion that paragraph 2 of Chapter XVI contemplating for next election of National Deputies of Ukraine in 2007, i.e. providing for extension of term of authority of the Parliament of Ukraine of current convocation for another year and provisions of paragraphs 3, 4 of the same Chapter related thereto do not envisage the abolishment or restriction of human and citizens’ rights and freedoms. At the same time, the Constitutional Court of Ukraine has pointed out that since amending the Fundamental Law of Ukraine, in particular Chapter IV “The Verkhovna Rada of Ukraine” is a prerogative of the Parliament of Ukraine, consequently, by adoption of aforementioned amendments to the Constitution of Ukraine, the Verkhovna Rada of Ukraine elected in 2002 for the term of four years would extend its authority and thus set a precedent, which in future may entail lost by the Parliament of Ukraine of its attributes of elective representative body.

The Constitutional Court of Ukraine has recognized provisions of the draft Law concerning election of the President of Ukraine by the Verkhovna Rada of Ukraine as those that do not envisage the abolishment or restriction of human and citizens’ rights and freedoms and are not oriented toward the liquidation of independence or violation of territorial integrity of Ukraine. At the same time, the Constitutional Court of Ukraine pays due attention to unconformity of time of attaining authority by the President of Ukraine, the Verkhovna Rada of Ukraine, the Cabinet of Ministers of Ukraine and the Prime Minister of Ukraine as is suggested by provisions of Chapter XVI. In particular, according to contents of the Chapter, the Verkhovna Rada of Ukraine, the Cabinet of Ministers of Ukraine and the Prime Minister of Ukraine attain authority in four months upon adoption of the Law of Ukraine "On Amending the Constitution of Ukraine” (paragraph 1), while the President of Ukraine – in accordance with this Law – attains his/her authority upon filling the office in accordance with results of elections of the President of Ukraine by the Verkhovna Rada of Ukraine in 2004 (item one of paragraph 3, item one of paragraph 4). Therefore, the aforementioned legal facts may disaccord in time. Since separate authorities of aforementioned bodies are interrelated (decisions concerning formation of personal composition of the Cabinet of Ministers of Ukraine, formation and liquidation of central bodies of executive power, appointment and dismissal of chief officers of those bodies, heads of local state administrations etc.), accordingly, attaining those authorities thereby at different times as per amendments to the Constitution of Ukraine provided by the draft Law may lead to problems occurring during exercise of the authorities.

