Summary to the Decision of the Constitutional Court of Ukraine as of June 18, 2007 no. 4-rp/2007 as to the conformity with the Constitution of Ukraine (constitutionality) of separate provisions of Article 36, items 20, 33, 49, 50 Article 71, Articles 97, 98, 104, 105 of the Law of Ukraine "On the 2007 State Budget of Ukraine" (case on guarantees of independence of judges)
The subject of the right to the constitutional petition – the Supreme Court of Ukraine – applied to the Constitutional Court of Ukraine to consider the conformity with the Constitution (constitutionality) of separate provisions of Articles 29, 36, 69, items 13, 20, 30, 33, 49, 50 Article 71, Articles 97, 98, 104, 105, 106, 111 of the Law "On the 2007 State Budget of Ukraine" (hereinafter - Law).

Article 126.1 of the Fundamental Law of Ukraine secures the provision according to which independence and inviolability of judges is ensured by the Constitution and laws. The constituent part of these guarantees is the duty of the State to provide financing and appropriate conditions for the functioning of courts and the activity of judges by specific determination in the State Budget of Ukraine of expenses for the maintenance of courts (Article 130.1 of the Constitution), which is foreseen in the Law.

According to Article 11.3 of the Law "On status of judges" the guarantees of independence of judges, including the measures of their legal protection, financial and public welfare, covers all judges of Ukraine and may not be abolished or reduced by other normative acts of Ukraine. This provision conforms with Article 22.3 of the Constitution.

The Constitutional Court of Ukraine in its Decision as of December 1, 2004 № 20-rp/2004 formulated its legal position, according to which the norms about the financial and household provision of judges, sets forth in Article 44 of the Law "On status of judges", may not be abolished or reduced without respective compensation. Granting the judges privileges, compensations and guarantees foreseen by this Law may not be dependent on the profits of judges and thus may not decrease guarantees of their independence (paragraph 2 item 7 of the motivation part of the mentioned Decision).

One of the guarantees of ensuring the independence of judges, secured in Article 126.1 of the Constitution, is providing them at the state expense with financial and social protection (salary, pension, monthly permanent money alimony, etc.), granting them in future the status of a retired judge, whose right to the pension and monthly permanent money alimony is a guarantee of independence of acting judges. The established monthly permanent money alimony of judge is aimed at providing the proper status of life standard. Terms and order of payment of this maintenance are set in the Law "On status of judges". Such legal position is expressed in the Decision of Constitutional Court as of October 11, 2005 № 8-rp/2005 (case on the level of pension and monthly permanent money alimony).

As to the content of the provisions of Article 22.2 and 22.3 of the Fundamental Law the constitutional rights and freedoms are guaranteed, and the state must restrain from adoption of any acts, which would result in abolition or narrowing of the content and volume of existing rights and freedoms. Article 24.1 of the Constitution sets the principle according to which citizens have equal constitutional rights and freedoms and are equal before the law.

Thus the Constitutional Court held;

1. To recognize as not complying with the Constitution of Ukraine (unconstitutional), the provisions of the Law of Ukraine "On the 2007 State Budget of Ukraine" as of December 19, 2006 № 489-V, namely:
- Article 36, according to which "privileges, compensations and guarantees, to which, according to the laws of Ukraine, certain categories of employees of budgetary institutions, servicemen and persons of commanding and juniour composition, have the right, as to a discount in payment for the use of dwelling place (apartment rent), fuel, telephone and payment for public utilities (water-supply, gas, electric and thermal energy), free-of-charge travel by public city passenger transport (except taxi), public motor transport in rural areas, and suburban railway and water transport and busses of suburban routes in case if the indicated employees have a right to tax social privilege. The size of the given privileges in money equivalent with the pecuniary profits of the indicated employees should not exceed the size of profit, giving a right to tax social privilege", in part which concerns professional judges;


- item 20 Article 71, which terminated for the year 2007 the effect of “Article 37.2 and 37.5 (as to determination of size of pension without limitation of its margin size) of the Law "On civil service", in part which concerns professional judges;


- item 33 Article 71, which terminated for the year 2007 the effect of "Article 43.4.1 (on determination of size of monthly permanent money alimony without limitation of its margin size) of the  Law "On status of judges";


- item 49 Article 71, which terminated for the year 2007 the effect of "paragraph 3 item 1 of the Decree of the Verkhovna Rada of Ukraine "On the procedure of bringing into force of the Law "On status of judges" ... as to determination of bodies, which pay monthly permanent money alimony to the retired judges";


- item 50 Article 71, which terminated for the year 2007 the effect of "Article 123.2 (as to the rate of wages for courts personnel and employees of state judicial administration), Article 130.2 (as to equating the terms of payment) of the Law "On judicial system of Ukraine", in part which concerns the courts personnel and employees of state judicial administration;

-
Article 97, according to which "as of January 1, 2007 the maximal size of pension or monthly permanent money alimony (taking into account raises, increases, additional pensions, target financial assistance and pensions for the special merits before Ukraine and other extra payments to the pensions, set by the legislation), appointed (re-calculated) in 2006 - 2007 according to... the laws of Ukraine "On civil service" ... may not exceed 12 minimum sizes of pension on age, set by Article  28.1.1 of the Law of "Оn obligatory state pension insurance", and for other categories of pensioners the size of pension or monthly permanent money alimony (taking into account raises, increases, additional pensions, target financial aid financial aid and pensions for the special merits before Ukraine and other additional extra payments to the pensions, set by the legislation), appointed (re-calculated) in 2007, may not exceed 10 000 hryvnyas per month", in part which concerns professional judges;

-
Article 98, according to which "in 2007 to the working pensioners who fall under the effect of the Law "Оn obligatory state pension insurance" ... Laws of Ukraine "On civil service" ... pension granted upon age in advance... in a period before achieving retirement age, foreseen by legislation for the respective category of persons, is not paid" in part which concerns professional judges and employees of courts apparatus;

- Article 104, according to which "in 2007 setting and payment of monthly permanent money alimony for the retired judges are carried out by the bodies of the Pension Fund of Ukraine. The order of setting and payment of the monthly lifelong alimony is determined by the executive board of the Pension Fund of Ukraine with the approval of specially authorized executive body in the field of labor and social policy".

To terminate the constitutional proceedings as to the conformity with the Constitution (constitutionality) of the provisions of Article 105 of the Law "On the 2007 State Budget of Ukraine" as of December 19, 2006 on the basis of sub-section 2 Article 45 of the Law "On the Constitutional Court of Ukraine" - non-compliance of the constitutional petition to the requirements, envisaged by the Constitution of Ukraine and the Law of Ukraine "On the Constitutional Court of Ukraine".

