Summary to the Decision of the Constitutional Court of Ukraine no. 5-rp/2005 as of September 22, 2005

The Constitution guarantees the right of property to land, which is acquired and exercised by citizens, legal entities and the State, exclusively according to the law (article 14.2).

According to the Constitution, everyone has the right to own, use and dispose of his/her property; the right to private property is acquired by the procedure determined by law; no one shall be unlawfully deprived of the right to property which is inviolable (articles 41.1, 41.2, 41.4).

Everyone has the right to utilize natural objects of the people's right of property according to the law (article 13.2 of the Constitution). In particular, such objects include land plots. 

Subject to Article 41.3 of the Constitution, to satisfy their needs citizens may use objects of state and municipal property according to the law. 

The Constitution (article 13) does not exclude the possibility to use land based on various titles granted by law, while securing ownership right of citizens to land.

The Land Code in force (hereinafter — the Code) adopted on October 25, 2001 defines the right to permanent use of land as the right to property and to use land being in public or municipal property for an unlimited period (article 92.1).

The Law of Ukraine “On State Registration of Property Rights to Real Estate and Their Restrictions” as of July 1, 2004, envisages mandatory state registration of the right to permanent use of land, the right to use land for agricultural purposes. 

This norm neither restricts nor cancels the current right to permanent use of land, acquired by citizens under the established legal procedures as of January 1, 2002, prior to re-registration thereof. Therefore, there are no reasons to recognize article 92 of the Code unconstitutional. 

The term “to acquire rights” does not comply with the requirement of clearness of a legal norm, in the aspect of required re-registration of the right to use land.

Instead, paragraph 6 of the “Transitional Provisions” of the Code provides for re-registration of the right to property or the tenant right of citizens and legal entities, which have land plots in permanent use; however, the Code deprives them of such right. Re-registration also has two meanings: repeated registration and new registration subject to new rules.

Comparative analysis of the provisions of paragraph 6 of the Resolution of the Verkhovna Rada “On Land Reform” as of  December 18, 1990 (hereinafter — “the Resolution”) and paragraph 6 of the “Transitional Provisions” of the Code shows, that the former deals with registration of the ownership right to land for citizens, enterprises, institutions and organizations, which enjoyed the right to use land prior to enforcement of the Land Code of the Ukrainian SSR (December 1990), and the latter deals with re-registration of the right to permanent use of land. Neither Code nor other legal acts clarify the legal meaning of terms “registration” and “re-resignation” or define the correlation between them. The ambiguity of these terms affected practical implementation of subjective rights to land plots by citizens and legal entities. 

Citizens acquired the ownership right to the said land plots based on the provisions of the Land Code as of March 13, 1992, the Decree of the Cabinet of Ministers “On Privatization of Land Plots” as of December 26, 1992 no.15-82, the Decrees of the President of Ukraine upon decisions of the relevant local councils and rayon state administrations. 

The state has initiated the adoption of the new Land Code, which obliges citizens to reregister their previously acquired rights into other rights which is burdensome, time-consuming, complicated and expensive. However, paragraph 11 of the Transitional Provisions of the Code and the Law “On Delimitation Between State and Municipal Land Ownership” as of February 5, 2004 prescribe that expenditures for dividing between state and municipal land ownership shall be covered by relevant budgets (article 15 of the Law). 

The establishment of citizens’ obligation to re-register their land plots which are in permanent use into the right of property or the tenant right until January 1, 2008 would require a clear mechanism of the realization subject to articles 14.2, 41.2 of the Constitution. Citizens cannot adhere to paragraph 6 of the Transitional Provisions of the Code in due time because of the absence of the legal mechanism of re-registration.

Subjective right to permanent use of land plot differs essentially from the subjective land property right and the subjective tenant right. Although landowners and tenants are authorized to dispose of land plots alongside with ownership and use rights, in contrast to permanent users, deprived of such possibilities, their right to land has a number of specific features and advantages: the right to permanent use of land is not limited in time, unlike the tenant right, and may be terminated upon the legal reasons; rights and obligations of permanent land users are secured by laws in force and are not subject to contractual regulation; permanent land users, like landowners, shall pay the land-tax, the amount of which shall be established by the legislation in force; land plots shall be transferred into permanent use as free allocation with further certification of the right with the state certificate on the right to permanent use of land; the only chargeable service is the execution of technical documents for a land plot under agreement with the authorized land surveying organization.

Paragraph 6 of the Resolution envisages that citizens shall be deprived of the right to use land allocated to them prior to enforcement of the Land Code upon expiration of the term for registration of the land property right or the right to use land.

However, subject to articles 13, 14, 92.1.7 of the Constitution, the legal regime of property and use of land shall be determined by laws of Ukraine. 

The Resolution of the Verkhovna Rada is a bylaw, so it may not contain legal provisions, establishing legal regime of the land property right. 

Thus, the Constitutional Court of Ukraine held, that provisions of paragraph 6 Section X “Transitional Provisions” of the Land Code, which demand re-registration of right to permanent use of land into the right to property or the tenant right without relevant legislative, organizational and financial support; paragraph 6 of the Verkhovna Rada’s Resolution “On Land Reform” no. 563-XII as of December 18, 1990 as amended in the part of deprivation of citizens, enterprises, institutions and organizations of the previously granted right to use land upon the expiration of term for registration of the right to property or the right to use land are recognized as failing to conform with the Constitution (unconstitutional). 

