International Precedents in Constitutional Adjudication: Ukraine’s Perspective

Foreign precedents debate lingers in national legal doctrines for decades, often spilling over to court rooms, parliamentary deliberations and political discourses. Case law of foreign courts and international tribunals frequently pops up both overtly in judicial decisions or covertly in court deliberations.     

The effect of comparative law approaches is felt both on national and international levels, thus making explicit what is termed as “judicial dialogue”. This is a two-way highway
: jurisprudence of international courts and tribunals inevitably refers to national systems to borrow process and indoctrinate legal principles, concepts, ideas and approaches while national systems’ recourse to international jurisprudence to legitimize legal policy choices reinforces the process of legal cross-fertilization. As was encapsulated, “… the development of supranational legal systems such as EU law, as well as international courts and tribunals, e.g. ECHR, IACHR, ICC, ICSID etc., has inescapably brewed up the need to legitimize legal argumentation in judgments and decisions though recourse to national legal systems, their approaches, concepts, methods, thus opening the fathomless floodgates of comparative legal conceptions, borrowings, analogies and common principles”
 

In the same manner national judges scrupulously look at their counterparts at international bench as forefronts of transnational legal discourse and transnational legal developments. In this respect references to international case law relates not so much to the status or relationship of a national court to an international court or tribunal but to the need to keep up with the development of law and legitimize counter-majoritarian interpretative control of judges over constitutional law content as guardians of constitutional principles and values: “Recognizing the dignity and authority of other decision-makers may add to [judges’] legitimacy within their own legal orders, or confer it on others”
.  

I am not in a position to deliver in this short presentation any comprehensive holistic picture of the foreign precedents effect in constitutional adjudication. I will limit myself with some reflections and snapshots on a narrow topic of international precedents in constitutional adjudication as view from Ukrainian constitutional bench.  

Constitutional Import and Constitutional Smuggling: Why and How 

The major part of the comparative constitutional law discipline is focused on how and why judges opt for recourse to foreign and international case law
. In the academic discourse three modes of comparative adjudication has been distilled though analyzing the treatment given certain foreign decisions
. The first universalist mode is premised upon the ancient idea of transcendental universal principles applicable across jurisdictions. The second – dialogist mode – is used to contrast and discuss foreign precedents against national judicial approaches and thus sharpen and improve the national court’s reasoning. The third one – legitimist mode – most relevant for constitutional adjudication – means recourse to foreign or international authority to legitimize constitutionally permissible choices made by a national court to tackle jurisprudential or policy problems. 

All these modes, sufficiently explored in the comparative constitutional discipline
 and based on rich judicial material, I would term as white constitutional import. But few words I would like to add on less evident constitutional borrowings that I would coin as constitutional smuggling when comparative analysis merely appears within the court’s decision room when judges deliberate in private and never without save for some hints in the text of a judgment. Several reasons for that I discern: first judges often unprepared to admit that reasons for this or that approach to be enshrined in a constitutional judgment are borrowed from foreign precedents, second judges excessively mindful of alleged possibility of being accused in cherry picking to justify preferred outcome, third judges are often unsure on legitimacy of recourse to foreign case law while interpreting national constitutions. The constitutional debates both within and without court rooms are still tainted with the idea that it is difficult to accept that the Constitution’s meaning is affected by rules created by judicial practices of other countries
. These and other reasons militate against recognizing some standing or authority of foreign precedents in national constitutional adjudication. As a result the decision room debates often abundant with foreign case law arguments but the final text voted and made public omits any explicit acknowledgement of constitutional borrowings.  

International precedents represent different case. I am not going to address issues of international law standing and effect in national law – the topic brilliantly addressed in presentations of my learned colleagues. I will focus on more practical and subjective aspect of judicial recourse to international case law in constitutional adjudication. 

While the ongoing process of fragmentation makes international law less coherent, recourse to the practice of international courts and tribunals relieves national judges from the need to pick and choose in the stockpiles of foreign precedents that accrued often for centuries. The international courts and tribunals own legitimacy and standing that makes the recourse to their practice in constitutional democracy justified (either through consistent interpretation doctrines or supremacy of international law principle) and user friendly: while international tribunals bear the burden of legitimizing their decisions through scrupulous inferences from comparative law and distilling core principles, concepts or approaches, national judges are privileged to receive ready-for-use tools in the form of international precedents. In a sense, this leads to inevitable judicial incorporation of international precedents by the backdoor. 

Such backdoor incorporation coupled with proactive jurisprudence of international courts and tribunal, especially international human rights courts, reinforces the judicial dialogue, engaging overtly or covertly highest national courts in mapping contemporary transnational legal discourse. Irrespective of whether a particular legal system adheres to international law supremacy or not, national tribunals, including constitutional courts, can no longer remain bystanders in this process. 
Constitutional Adjudication in Ukraine and International Case Law 


The Ukrainian case could be seen as a clear exemplification of the dotted above tendencies. Ukrainian Constitution does not contain any supremacy clause for international law. The idea embedded in the Ukrainian Constitution is premised on the concept that international instruments ratified by the Parliament shall be part of national legislation standing above laws but inferior to the Constitution. No recognition of customary international law or international precedents can be inferred from the Constitutional text. In certain respect such situation is part of the Soviet legacy that is quite suspicious towards international law, especially international precedents as emanating from and affected by predominantly bourgeois legal systems. So the path of international precedents in constitutional jurisprudence of Ukraine was not so much straightforward.


   Above I have already mentioned the phenomena of constitutional smuggling. This is specifically the case in Ukraine of the first decade of constitutional adjudication. At the dawn era of Constitutional Court foreign and international precedents popped up in court rooms and decision rooms debates but never in the judgements’ reasoning. The most what the Constitutional Court dared to do was to make references to international legal instruments
. Nevertheless such foreign transplants as political question (Ukrainian equivalent – political expediency), purposeful interpretation, proportionality, legitimate expectations, new property rights etc. entered the constitutional case law. 

The key driver of comparative constitutional adjudication was and still remains the case law of European Court of Human Rights (ECHR). However only recently explicit reference to the ECHR case law to support the Court’s position have started to appear in the Court reasoning
. The Constitutional Court’s judgment in the Administrative Offences Appeal case rendered in April this year became the apex of such adjudication
 whereas it was in this case that the Court explicitly worded the human rights restriction test based on ECHR case and (by constitutional smuggling) Supreme Court of Canada and Lithuanian Constitutional Court jurisprudence. The Court this time, unlike its stance in previous cases where the ECHR practice was incurred to exemplify the reasoning, made one step further: it formulated the general juridical test for assessing legislative restrictions of constitutional rights
: 

According to the Constitution of Ukraine, restriction of the right on appeal and cassation may be allowed …, however it may not be arbitrary or unjust. Such restriction shall be established by the Constitution and laws of Ukraine; pursue legitimate aim; there shall be social need in attaining such legitimate aim; it shall be proportional and justified. In restricting the right to appeal judicial decisions, the legislator shall introduce such legal regulation, which allows optimal attainment of legitimate aim with minimal interference with the right to judicial protection and shall not infringe the very essence of this right.   

I purposefully provided the closest literal English translation of the relevant part of the judgment, but I am sure even such translation allows identifying the elements of the Oaks test of the Canada’s Supreme Court and “necessary in democratic society” test of the ECHR. In a sense the Administrative Offenses Appeal Case became the triumphant entry of the international precedent into front door of the Ukrainian constitutional adjudication. 

The rationale behind the extensive recourse to the ECHR jurisprudence has been provided by the ECHR itself: whereas the European Convention on the protection of Human Rights and Fundamental Freedoms is supposed to guarantee the minimum standards, it is the responsibility of national authorities including the highest judicial and constitutional institutions to set highest standards or at least not to diminish them.   

International Precedents and the Constitution: Some Personal Reflections 
The recourse to foreign precedents in constitutional adjudication poses numerous issues, ranging from purely technical ones to legitimacy of such invocations to resolve constitutional issues that are usually quite peculiar to national constitutional traditions and democratic legacy. As Ronald J. Krotoszynski succinctly put it, “A precedent is more than bare words on a page. A precedent is the product of a socio-legal culture: reading a text as nothing more than a text risks grave misunderstandings that could prove embarrassing to the borrowing court”
. In the similar vein the legitimacy issues, pertaining to the judicial review and counter-majoritarian role of the constitutional adjudication affect the freedom of constitutional courts to recourse to foreign precedents. As Tom Ginsburg encapsulates, “This tension is particularly apparent where constitutionalism is safeguarded through judicial review. One government body, unelected by the people, tells an elected body that its will is incompatible with the fundamental aspirations of the people”
.   

Nevertheless either through direct constitutional borrowings or through indirect recourse to international precedents the constitutional adjudication in the society of democratic states transcends the limits of national legal systems and etatistic legacies of compartmental nation-states. The highway I referred above is becoming more and more crowded with ideas, principles and concepts moving either ways. And this process has little common with the bricolage approach described by Mark Tushnet in his seminal research on the topic
. From purely personal perspective as constitutional judge, I tend more to view these processes of comparative constitutional adjudications, that engage foreign and international case law as important tools of settling constitutional disputes, as evidentiary of development of transnational epistemic community formed by constitutional courts and international tribunals, the community that manifests itself not so much through common events, like this, or formalised bilateral or multilateral liaisons. The real judicial dialogue, so vivid in court chambers and decision rooms, gradually leads to maturing a body of truly transnational judge-made law which relies upon mutual reference for legitimacy
.
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