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Ornap
Il MapiynonbcbKoro KOHCTUTYLiliHOro popymy
«Bi3ii Man6yTHbLOro: KOHCTUTYLiINHNIA BUMIP
NOBOEHHOIO BifAHOBJ/IEHHA YKpaiHm
Ta eBpoONencbKoi iHTerpauii»

I MapiynonbCbKuii KOHCTATYLiINHWI GopyMm Ha Temy «Bi3ii Maliby THbOro: KOHCTH-
TYLiIHNIA BUMIpP MOBOEHHOIO BiAHOBNEHHA YKPaiHU Ta EBPOMENCbKOI iHTerpaii» y
3miwaHomy dopmari BigbyBcsa 6 x0BTHA 2023 pokKy B MicTi Knesi. 3axi opraHisysas
KoHctutyuinHni Cya YkpaiHu cninbHo i3 MNporpamoto nigtprmkm OBCE gna YkpaiHu.

Y pob6oTi popymy B3anm yuactb cyani KoHctuTyuinHoro Cygy Ykpainu, Crevianb-
HUN npeactaBHUK lonosyBaHHA OBCE — KoopanHaTop NPoEKTiB B YKPaiHi, uneHn
HaykoBo-KoHcynbTatMBHOI pagn KoHctutyuinHoro Cyay YKpaiHu, npauiBHUKN
CekpeTtapiaty KoHctutyuinHoro Cygy YKpaiHu, NpeAcTaBHUKU AepXKaBHUX, CyAo-
BVX, HAYKOBWX YCTaHOB (30KpeMa HaLioHanbHOro lopyanyHoOro yHiBepcuteTy imeHi
fipocnasa Mygporo, JIbBiBCbKOro HaLioHanbHOro yHiBepcumTeTy iMeHi IBaHa OpaHka,
YepHiBeLbKOro HalioHanbHoro yHiBepcuteTy iMeHi IOpia QefbkoBuya), opraHis
MiCLUEBOro CaMOBpPAAYBaHHA, akaeMiYyHOI CNiNbHOTKY, IPOMaACbKUX OpraHisadin,
a TaKOX NpeACTaBHUKM OPraHiB KOHCTUTYLIMHOT OPUCAVKLIT iIHO3eMHIUX AeprKaB i
MiP>KHapOAHMX OpraHisadin.

Po6oTa ¢popymy BigbyBanacb y Mexax ABOX MEHAPHMX i NiACYMKOBOI Cecii,
a TAaKOX CrevljianbHUX CeKLil, YYaCHVKM AKMX 06roBOPWAN NMUTAHHA MOBOEHHOTO
BiJHOBJIEHHA YKpaiHM Ta €BPONENCbKOI iHTerpaLii.

Mogepatopamm 3axony 6ynu cypai KoHctutyuitHoro Cyay YkpaiHu OkcaHa
Monwyk Ta Onekcanap MeTpuwuH, uneH Buwoi kBanidikauivHol Komicii cyaais
YKpaiHu Bitanii fayentok, cCtapLumii NPOEKTHUN CNiBPOBITHMK Mporpamu nigTprmkn
OBCE ana YkpaiHu, KaHgmaaT iopuanyHmx Hayk Onekcangp BogaHHikos, npodecop
kadenpu KOHCTUTYLINHOIO Npasa opuanyHoro dakynbtety JIbBiBCbKOro Hauio-
HaNIbHOrO yHiBepcuTeTy imeHi IBaHa OpaHKa, JOKTOP IopUANYHUX HayK, npodecop
OneHa bopucnascbKa, kepiBHUK CekpeTtapiaTy KoHcTutyuinnHoro Cyay YkpaiHu
BikTop becuactHmn.

YuacHUKN Gopymy XBUIMHOK MOBYAHHSA BLUAHYBANN NaM'ATb XKePTB TEPAKTY,

AKNIM 5 >k0BTHA 2023 poKy BUMHMNa pocia B ceni [po3a Kyn'aHcbKoro panoHy Xap-
KiBCbKOT 06nacrTi.
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BigkpwBatoun I MapiynonbCbKuii KOHCTUTYLinHWUIA GopyM, cyaaa KoHCTUTY-
uirHoro Cyay YKpaiHu, BOKTOP I0OPUANYHUX HayK, Tpodecop, YneH-KopecnoHAeHT
HAlMpH YkpaiHn Bikrop fopogoBeHKO 3a JopyYeHHAM BYKOHYyBaya 060B'A3KiB
lonosu KoHctutyuinHoro Cyny YkpaiHn Bonogumupa Moicnka Ta Bif imeHi KoH-
ctutyuinHoro Cyay YKpaiHy BUronocuB BCTYMHE C/IOBO i NPYBITaB yYacHUKiB Gopymy,
3a3HauuBLLK, LLO AJ1A KOXKHOTO YKpaiHLA, Nicna HeCNPOBOKOBaHOI, HEBUMPaBAAaHOI,
YOPCTOKOT arpecii pociicbkoi depepauii npotn YkpaiHu, Mapiynonb — Le cMmBon
He3M1aMHOCTI, CMn AyXy yKpaiHLiB, CUMBON repoiB — 3axXMCcHUKIB A3oBcTani, 6inuis
nereHfapHoro nosky «A3oB», MOPCbKMX MIXOTUHLIB, NPUKOPAOHHNKIB, NPaLiBHUKIB
nosiyii Ta MeLWKaHLiB MiCTa, sKi 3i 36pOE€I0 B pyKax cTanv 6OPOHUTU pigHe MicTo.

Y cBoin npomosi Biktop lopogoBeHKO 3a3HauuB, WO AeHb NOYaTKy MOBHOMACLL-
TabHoOT arpecii — 24 nioToro 2022 poKy — Ha3aBXAM 3MiHMB YKpaiHy i yKpaiHLiB, Ta
nigKpecnue, Wo My Ginblue He 6yAeMo BiIKNIaaaTyi Ha NOTIM BUpPILLEHHs Npobnem,
MOB'A3aHUX i3 HaLlioHanbHOIO 6e3neKoto, He Byaemo CnpUMaT CyTo AeKTapaTUBHO
KOHCTUTYLiNHNA npunuc cTaTTi 17 KoHCcTUTyUiT YKpaiHy, 3a AKMM 3aXUCT cyBepe-
HITETY, TepUTOpPianbHOI LinicHOCTI, 3a6e3neyeHHA eKOHOMIYHOI Ta iHGopMaLinHOT
6e3neKu € HaMBaXKNUBILWIO GYHKLIEIO AepP>KaBy | CNPaBOok BCbOro YKpaiHCbKOro
Hapogay. OKpeMo BiH 3ayBaWB, L0 iHCTUTYLINHO cepef OpraHiB AepaBHoi Blaaun
UM He HaMBaKNMBILle MicLe B CUCTEMI 3aXUCTY AeMOKPATUYHNX LiIHHOCTEN Ta iH-
CTUTYTIB, rapaHTYBaHHS KOHCTUTYLIIHUX NpaB i CBOOOS NTI0ANHY, 3abe3nedeHHs gii
npasosnagaa nocigae KonctutyuinHun Cyg YkpaiHu. BogHouac gonosigay gogas,
LLIO HaBITb Y Liel BaXKUI Yac, vac BitHU, KoHcTuTyuinHnin Cya YKpaiHu NpoaoBXKye
3[iNCHI0OBATY CBOT GYHKLT | yXBanioBaTu pilleHHsA, yTBEPAXY0UN Ti EMOKPATUYHI
NPUHLUAK, O AKAX MW NParHemMo Ha LWAAXY A0 YNEHCTBA HaLol fep»KaBn B €BPO-
nencbkomy Cotosi.

3rapytoum npo | MapiynonbCbKunii KOHCTUTYLIHUA Gopym Ha Temy «JTrofcbKa
rigHicTb Ta 3abe3nevyeHHs Npas NOAVHM B YMOBAX CYCMiNIbHUX TpaHchopmaLiny,
AN Bindysca 13-14 BepecHa 2021 poky, Cyansa BUCIIOBYB CNOAiIBaHHSA, WO Ha-
ctynHuin — Il MapiynonbCbKuin KOHCTUTYUINHWIA dopym Byae npoBefeHO Bxe Yy
3BinbHeHoMmy Mapiynoni. Biktop lopogoBeHKO 3aBepLUnB CBill BUCTYN C/IOBaMU:
«fl — Mapiynonb. Mapiynonb — ue YkpaiHa. CnaBa YKpaiHil».

3i BCTYMHUM CNOBOM [i0 YYaCHUKIB GOpyMy 3BepHYBCs NMOCON — CrneLianbHui
npegncTtaBHuK fonoByBaHHA OBCE - KoopanHaTtop npoekTiB B YKpaiHi Mapcenb
Mewko. Y cBOEMY BUCTYNIi BiH Haragas, Wo | KOHCTUTYUiNHWUIA Gopym NpoBOAMBCA
B MMPHOMY MicTi Mapiynoni, i HIXTO He Mir NPOrHo3yBaTy, WO Yepes Kislbka MicALiB
Lie MiCTO Ha MOpIi CTaHe MiCLieM XaxTMBUX CTPaXaaHb LNBINIbHOrO HaCeNeHHsA | Havi-
OHaJIbHVIM CIMBOJIOM OMnopy Ta 60poTbby 3a cBoboay. Mapcenb lNelwKko 3ayBaxus,
L0 HMHI 6araTo MICT Ta Cifl B YKpaiHi NigaaoTbCs XKaxnnmBrM aTakam, Ta BUCTIOBUB
nepeKoHaHHs B TOMY, LIO L0 BapBapCbKy arpecito Tpeba 3acyauTtu, i noobiuss
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3a6e3neunTy NOBHY NiATPUMKY MiXKHAapoZHOT cninbHOTW | OBCE y 3ycnnnax Ykpa-
THCbKOro Hapopay. BiH Haronocus, Wo HeobXigHO BigAaTV WaHY i YeCTb XKepTBaMm
BiIHV Ta MPOAOBXKUTYN IHTEHCUBHUIA dianor i3 niogbMu, Wob chopmynioBaTth UiTke
6aueHHsA NicNABOEHHOro ManbyTHbOro YKpaiHu, 3aXuLLaloymn BepXoBeHCTBO NpaBa Ta
npasa NoAVHW, AEMOKPaTIto, reHAEPHY PiBHICTb Ta reHAEPHMI BUMIP NiCIABOEHHOT
BiOY[OBY, EBPOMENCHKY iHTerpaLito, TpaHCHaLioHanbHe NpaBoCyaas.

Honosigay 3aneBHuB, wo ObCE n Hagani NPOAOBXMTb cRiBNpaLto 3 KOHCTUTY-
uinHum Cygom YKpaiHu, perioHasbHUMY Ta MiCLIeBMMM OpraHamMu, rpOMagAHCbKM
CYCNiNbCTBOM, 3ayBaXKMBLUW, LLIO CMiIbHN NPOEKT HaLiIEHUI Ha NIATPUMKY feMOo-
KPaTUYHMX Ta COLiafibHMX LiHHOCTEN i3 aKLLeHTOM Ha JOCTYnNi O KOHCTUTYLINHOrO
NPaBOCYALA, MUTaHHSAX reHAePHOT PiIBHOCTI Ta 3abe3neUeHHi 3axX/CTy NpaB BpasnBrX
nogen. BiH nogakyBaB yuyacHMKaM 3axofy Ta noba<as nigHoT ANCKYCii.

Mepwwnin 3acTynHKK MicbKoro ronosu micta Mapiynons Muxanno KoryT npu-
BiTaB yUacHMKiB popyMy Ta HArosocms, o icTopisa micta Mapiynons, Ak i ictopis
YKpaiHCbKOT fieprkaBu, Nnoginuiaca Ha «goy i «nicna» Aatm, Konu gepxasa-arpecop
6e3 >KOOHMX Ha Te MPUYUH Hamnana i 3HULLYE He nuwe MicTa YKpaiHu, a Bce, Wo
MOB'A3Y€E HaC 3 YKPaiHOI0, HaLLy iAeHTUYHICTb. BiH 3a3HauuB, WO Nicna noyaTKy BiiHW
MiCbKa Bflada opraHidyBana 22 ueHTpu B 16 micTax KpaiHu, e H1HI Mapiynonbui
OTPUMYIOTb Pi3HOMAHITHY ONOMOTY — i OPUANYHY, | F'yMaHiTapHy. [lonosigay Bu-
CJI0BVB BMEBHEHICTb, LU0 fJaHa ANCKYCiA NiATBEPAUTL Halle 6aYeHHs ManbyTHbOro
B €BPOMeNCbKOMY CBITi, Ta aKLLeHTYBaB, WO AepXaBa YKpaiHa — Le eBponerncbka
[epaBa i nonpwu Bci cknagHouli BoHa byae B €Bponericbkomy Cotosi. BiH nogsakysas
ycboMy YKpaiHCbKoMy Hapogay Ta 36poirHum Cunam YkpaiHu.

Ha 3aBepLueHHs ypoumnctoi yactuHu dopymy cyaasa KoHctutyuinnHoro Cyay
YkpaiHu Biktop fopogoBeHKo nobaxas ycim ycnixis, MiigHMX ANCKYCiNA, a YKpaiHi —
nepemoru.

Y pamkax nepLuoi naHeni, mogepaTopom akoi 6ys cyana KoHctutyuiiHoro Cyay
YKpaiHu, BOKTOP IOPUANYHUX HayK, Npodecop, akagemik HAMpH YkpaiHu Onek-
caHap MeTpuwmH, Temoto AUCKYCii 6yno 3anponoHoBaHo «[OBOEHHE BiHOBNEHHSA
YKpaiHu: KOHCTUTYLiIIHO-NPaBOBi Bi3ii ManbyTHbOro».

(MaxoBy Anckycito po3noyas cyaasa KoHctutyuinHoro Cyay YKpaiHu, kaHaugat
IoPUANYHUX HayK, goueHT Oner MepBomaicbKuii. BiH BUCNOBMB NepeKoHaHHs,
O HaCTYMHi Mapiynonbcbki Gopymmn 6yayTb 3HOBY NPOXOANUTU B YKPAiHCbKOMY
micTi Mapiynoni, i nogakysas OBCE 3a 6araTopiuHy Wwupy 1 NOCNIAOBHY MNiATPUMKY
KoHctuTyuinHoro Cygy YKpainu Ta Ykpainu B winomy. Cyaana Bkasas, Lo TeMaTUKy
dopymy obpaHO BAano woho ManbyTHbOro, OCKinbKM NOTPIGHO po3ibpaTnca B
TOMY, AKUM YnHOM KoHcTuTyuinHnia Cya YKpaiHm Ta feprkaBa YKpaiHa 3pearytoTb
Ha 3aBepLUEHHA BiliHW, Ha Hally Nepemory.

_7_
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Y cBOEMY BUCTYNI CyAAA 3yNMUHUBCA Ha MEBHVX 0COONMBOCTAX GYHKLiOHYBaHHA
KoHctutyuinHoro Cyay YKpaiHu, iHLWNX OpraHiB AepXaBHOI BNagmn Ta iHCTUTYTIB
rPOMafAHCbKOro CycrnifibCTBa B YMOBaX BiliHM, aKLeHTyBaBLUW, WO 3apa3 nif vac
YXBaneHHA Yn HeyxBasleHHs pilleHb i napnamerT, i CyA, 1 iHWi opraHn aepaBHOI
Bnau MaioTb 6yTv 0CO6NMBO BiAMOBIAANbHUMU 3 OrNAZY Ha PU3NKK, AKI MOXKYTb
OyTV 3aKnajeHi B Ui pilleHHsA i BNANBATUMYTb Ha MaliOyTHE.

Oner lMepBomarnicbKuii OKPeMO 3a3HauuB NPO NOAANbLUNN KOHCTUTYLINHWIA
KOHTPOJIb NTaHb, AKi BUHWKHYTb MiCNA BiliHW, 30KpeMa LWo40 MOXMBMX OOMeXeHb
Yy 30iNCHEeHHI KOHCTUTYLiHMX NpaB (0OMeXeHHA BUBOPYOro npasa, OOMeXKeHHS
npaBa JOCTyny [0 AepXaBHOI CNy»61 TOLLO) AN1A NeBHOMO Kona ocib: konabopaHTis,
0Ci6, 3any4yeHnx KpaiHO-arpecopom A0 36pONHOrO NPOTUCTOAHHA 3 YKpaiHOoto
Touo. Ha noro AymKy, Ans Toro, Wob He CTaBUTU Nif CyMHIB 6araTopiyHWM Wnsx,
AKUM pyxaeTbca YKpaiHa, cyadi KoHctutyuinHoro Cyay YKpaiHm Ta HayKoBLi Ma-
I0Tb AONyYaTUCA AO OOrOBOPEHHS, BUCIOBIOBATM NPONO3ULii Ta NpauioBaT
LA YHOPMYBaHHA LMX N1TaHb, Wo6 y ManbyTHbOMY JOMNYCTUTY AKOMOra MeHLLe
MOMWIIOK, AKI MOXYTb 3aBEPLUNTACA YACIEHHMMM NO30BaMu A0 €BPOMNENCbKOro
CyAy 3 NpaB JOANHN.

OKpemo gonosigay 3ynuHNBCA Ha NUTaHHI BigTepMiHyBaHHA KOHCTUTYLiINHUM
Cynom YKpaiHu BTpaTyi YHHOCTI OCMOPIOBAHUX MPUMUCIB, 3a3HaUMBLLN, LLO NicaA
rovaTKy MoBHOMAaCLUTabHOI arpecii B pilweHHax Cyay 6yno peanizoBaHo AekKinbka
MOZAeNen 3aCTOCYBaHHA LibOro NOBHOBAXEHHS, | BUC/IOBMB NepeKOoHaHHH, WO AaHe
NrTaHHA NoTpebye NoaanbLLIOT HayKOBOI ANCKYCIl.

I3 gonoBigAato Takox BUCTyNuna cypaa KoHctutyyinHoro Cyay YKpaiHu, LOKTOp
IOPUANYHUX HayK, Npodecop Onbra CoBrupsA. BoHa 3a3Hauuna, wo YkpaiHa Myx-
HbO Ja€ BifCiY Ha Noni 6010 i TaKoK CamMOto Ma€e By Tu BifCiY Y OiANbHOCTI OpraHis
ny6niyHoi BNagu B Linomy. Y onosigi cyaai MWnoca npo Te, um iCHye BEPXOBEHCTBO
npaBa B ymoBax BiliHW. [lonoBigayuka 3ocepeauna yBary Ha NUTaHHAX OpraHisa-
LifHMX ocobnusocTel gianbHocTi KoHcTuTyuitHoro Cygy YkpaiHu, 3yMoBReHux
BOEHHUM CTaHOM, a TaKOX Ha lopuanuHmx nosuuisx Cyay, cdopmMynboBaHMX 4O
NMOBHOMACLUTaBHOro BTOPrHeHHs, TO6TO A0 24 noTtoro 2022 poky, i Nic/A Hboro.

CynnA akueHTyBasna Ha ToMy, Lo 36poiiHy arpecito pociicbkoi depepauii npotu
YKpaiHu 6yno po3nouato He B 2022 poui, a Bxe Malike 10 pokis Tomy — 20 ntoToro
2014 poky, a 24 notoro 2022 poKy BoHa Habyna NoBHOMacCLWITabHOro xapakrepy.
YBecb ueit yac i KoHctutyuinHun Cyg YKpaiHy, i iHWi opraHu ny6niuHoi Bnagu
BiACTOIOIOTb Ti 3ara/ibHOBM3HaHI AEMOKPATMYUHI LIHHOCTI, AIKi, BTACHE, | € CYTHICTIO
HaLUoi ilep»KaBu, TiElO BULLIOIO ifle€to, 3a AKY MU 6opeMocs nif vac ui€i BinHW. Onbra
CoBrups 3ayBaxuna, Lo 3a OCTaHHi NOHaZ NiBTOpa POKy MOBHOMACLUTabHOT BiliHM
KoHctuTyuintHun Cyn YKpaiHu He TiflbKu He NPpUMNMHUB CBOET poboTw, a 1 yXBanus
22 piweHHs. BinHa, 6e33anepeyHo, BHeCNa NeBHi OpraHi3aliiiHi KOPeKTBU B Po-
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60Ty KoHcTuTyuinHoro Cygy YkpaiHu, Akuii 6yB BUMYLLEHWI LWYKaTX ONTUMAsbHi
dopmun poboTu, aki 6ynn 6 BignosigAmMM Ha TpMBOTKW, pakeTHi 06CTpiny, bnekayTu
Towo. Tak, yNnpoAoBX Lboro nepiogy ocHoBHot dopmoto poboTtn Cyay cTanu
NMCbMOBI CTyXaHHSA, OfHaK i3 TUX NUTaHb, AKi CTAaHOBNATb OCOBNMBUIA CYCNiNbHUIA
pe3oHaHc, KoHctutyuinHun Cya YKpaiHvu NpoBoAnTb YCHI CIyXaHHA, 3aCNyXOBYE
no3uuii ekcnepTiB y BiaNoBiaHMX cpepax, No3uLii npefCcTaBHUKIB OpraHis Bnaam
3317 TOro, Wo6 yxBaneHi pilleHHA B LMX cnpaBax Oynm MakcumanbHO NMOBHMMM
Ta 06'EKTUBHUMM.

Honosigauka Haronocmna, wo CyA HaBiTb Nif Yac BiHW He MPUNUHAE MOLYKY
$opM nonerweHHA fOCTYNYy FPOMaAAH 0 3aXUCTY CBOIX KOHCTUTYLINHUX NPaB, i
3ayBaXuna, Wo NPOTAroM OCTaHHbOIO POKY OAHMM i3 BaXKNMBUX AOCATHEHb CTano
3anpoBagKeHHA GopMynApy KOHCTUTYLIHOT CKAprn, AKUIA PO3MILLEHO Y BilbHOMY
JocTyni Ha odiuinHomy BebcanTi Cyay i Moxe 6yT BUKOPUCTaHWIA AN1A NMOAAHHSA
KOHCTUTYLiINHOI CKapru.

Y cBOEMyY BUCTYMi Cyansa OKpPeMo 3ayBaxkuna, Wo Lwe A0 NoYaTKy NOBHOMACLL-
TabHOro BTOPrHeHHaA oKpeMi pieHHsA KoHctuTyuinHoro Cygy YKpaiHu «Biguynu»
Ha cobi BMMB 36POMHOT arpecii pocincbkoi pepepalii npoTtn YkpaiHu. 3oKkpema,
BOHa BMoKpemuna PiweHHa Big 16 nunHa 2019 poky N2 9-p/2019 y cnpasi wopno
BignosigHocTi KoHcTuTyLii YKpaiHu (KOHCTUTYLinHOCTI) 3akoHy YKpaiHu «[1po 3acy-
IKEHHA KOMYHICTUYHOrO Ta HaLioHan-coLianiCTUYHOrO (HAaLMCTCbKOro) ToTaniTapHmX
pexrmiB B YKpaiHi Ta 3a60poHy nponaraHamn iXHbOi CUMBOJTIKM», 3a3HAYMUBLLU, LLO
Cyn y uiin cnpaBi 3BepHYBCA A0 KOHLENLil AeMoKpaTii, 31aTHOI 3axucTuTy cebe,
cpopmyBaB BiANOBIAHY OPUANYHY MO3ULIiIO Ta BY3HAB OCMOPIOBaHNI 3aKOH YKpaiHu
TaKkum, Wo Bignosigae KoHcTuTyuil YkpaiHu. OKkpemo gonoBigayka 3ynmHmunaca Takox
Ha PiweHHi KoHctutyuinHoro Cyny Ykpainuv Big 21 rpyaHa 2021 poky N 3-p/2021y
CrpaBi Npo 3a60pOHY PO3MOBCIOAYKEHHS Ta LEMOHCTPYBaHHS POCINCbKIMX MponaraH-
LOVCTCbKUX ayAioBi3yasibHMX TBOPIB, 3a3HAUMBLLY, LU0 BOHO GpaKTUYHO NOCYryBano
OCHOBOIO 718 NOAANbLIOT AepPKaBHOI NMOJITUKY, SiKa Habyna pPo3BUTKY BXe Nicns
24 niotoro 2022 poKy, Konu 6yno 3ab0poHEHO BiAMoBiAHI gxkepena, AKi Moriu
MiCTUTU enleMeHTV nponaraHay, cGopMOoBaHi B iHLWNIA CMOCIO.

Takox Onbra CoBrnps HaBena KJtoUOoBi OPUAMYHI NO3KMLiT CTOCOBHO BiliHW Ta
BOEHHOrO CTaHy, cpopmynboBaHi KoHcTuTyuiliHum Cygom YKpaiHu nicna 24 nio-
Toro 2022 poky, Ta 3ayBaXkuna, WO B Takmx piweHHAX Cya NOCTiNHO BPaxoBYE Te,
Wo B YKpaiHi BBeJeHO BOEHHUIN CTaH, i MPAKTUYHO B KOXXHOMY 3 HUX € BiAMNOBIA-
He nocunaHHA. BoHa, 30Kkpema, nocnanaca Ha PilweHHA Bif 6 KBITHA 2022 poky
Ne 1-p(I1)/2022 y cnpasi npo nocuneHni coLianbHNiA 3aXMCT BiNCbKOBOCTYKO0BLiB,
y skoMy KoHcTtuTyuinHun Cyg YkpaiHv 3BaXkuB Ha peanii, noB'aA3aHi 3i 36poliHoio
arpecieto pocincokoi pegepadii npotn YKkpaiHu, posib 36ponHux Cun YKpaiim Ta
iHWKX BiicbKOBKX GOpMYyBaHb B 0O0POHI YKpaiHCbKOI iep»KaBuy, Ti CyBepeHiTeTy,
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He3aNneXXHOoCTi Ta TepuTopianbHOI LiNiCHOCTI, Ta 3ayBaWB, O BIANOBIAHI KOHCTU-
TYLiNHI NPUHLMAN € OCepAAM KOHCTUTYLINHOIO nagy YKpaiHu, TOXK Bif X 3aXucTy
3a1eXNTb Oro BTIIEHHA 3aranom, 30Kpema 1 rapaHToBaHUX KoHCTUTYL €0 YKpa-
THM NpaB i cBO6OA NOANHN | FpOMafAHUHa. TakoX y CBOI AOMOBIAi cyanA sragana
PiweHHa Big 12 xoBTHA 2022 poky N2 7-p(11)/2022, y akomy KoHcTuTyuiiHun Cyga
YKpaiHu BKa3aB, Lo BiicbkoBoCy60BLi 36poiiHmx Cn YkpaiHu matoTb 0cobnunsuii
NpPaBOBUIA CTATYC, 3@ HAMK MatoTb By TK 3aKpinneHi ocobnmBi couianbHi rapaHTii, Wo
MaloTb 6y TV CNiBMiPHUMY TOMY BHECKOBI, AKUI 3[iICHIOOTb BiliCbKOBOCTY>KOOBL
Y 3aXMCT couianbHOro nagy YkpaiHu.

Cynana TakoXK 3BepHYa yBary Ha BaXX/IMBUIN HI0AHC AiANbHOCTI KOHCTUTYLIMHOTO
Cyny YKpaiHu B ymoBax BOEHHOMO CTaHy — BiATepMiHYBaHHA BTPATV YAHHOCTI akTamu
Cyny. BoHa o3Hauuna agi TeHaeHuii, cpopmoBaHi y npaktuui Cyay, a came: BCTaHOB-
NeHHA NeBHOro $iKCOBaHOro Yacy, NicaA CNMBY AKOTO pilleHHA KOHCTUTYLiHOro
Cyay YKpaiHv Habrpa€ YUMHHOCTI, ab0 X B3HAYEHHS TaKOro MOMEHTY U NPUB’s3Ka
Takoro MOMEHTY [JO MEBHOIO MPOMIXKKY Yacy — Mic/A 3aKiHUEHHA BOEHHOTO CTaHy.
Mpv UbOMy AOMOBIJAYKA 3ayBaXXWNa, WO Y MabyTHbOMY HanexmTb chopmyBaTy
BiINOBiHE OOI'PYHTYBaHHA Ta OCMUCIIUTM IOTO 3 AOMOMOTO0 $axiBLiB i3 KOHCTU-
TyuinHOro npasa HaykoBo-KOHCynbTaTMBHOI pagn KoHctutyuinHoro Cyay YkpaiHu.

MpopeKTop i3 HayKOBO-NeAaroriYHol poboTY Ta CTpaTeriyHOro po3BuTKy Hadio-
HasIbHOrO PUANYHOTO YHiBepcUTeTY iMeHi Aipocnasa Mygporo, BOKTOp I0pUANYHIKX
Hayk, npodecop, uneH-kopecnoHaeHT HAMpH YkpaiHu, lonosa HaykoBo-KOHCY b-
TaTMBHOI pagu KoHctuTyuinHoro Cyay YkpaiHu KOpini Bapa6aw sik melkaHeLb
MicTa-repoa XapKoBa B1C/IOBMB CMOAIBaHHA WOAO0 AeoKynauil micta Mapiynons i
NPOBeAEHHS HACTYMHOro Gopymy came B LibOMY MiCTi.

Y cBOEMY BMCTYNi BiH OKPEC/INB, 30KPeMa, Taki MMTaHHA: MOX/IVBICTb | AOLINbHICTb
npoBefeHHs BUOOPIB Mif Yac BillHU | BOEHHOMO CTaHy, MUTAHHA iX NeriTMMHOCTI;
nepexigHe NpaBoCyAAA, NPoBeAeHHA NoCTPaLii Ta il BIANOBIAHICTb KOHTEKCTY CU-
Tyauii B YKpaiHi; HeoOXigHiCTb NpoBefeHHA KOHCTUTYLiNHMX pedopM Nicna BiHW.
[Jonogigay akueHTyBaB Ha TOMY, 3 UMM YKpaiHa yBilge y npaBoBUi NpocCTip nicna
nepemoru, Ta siK, BlacHe, 3MiHUTbCA NpPaBoBa cucTemMa YKpaiHu. Opii bapabaly,
30Kpema, 06roBoprB BMMOru 4o BMOOpiB, Nocunatuncb Ha Bucniosu lNitepa
Kokca, Mpe3unageHTa MNAPE, Ta aHani3 pekomeHgauin BeHeuincbkoi Komicii cTocoBHO
npoBefeHHs BMOOPIB Nif Yac BOEHHOrO CTaHy. BiH 3a3HauuB, WO NOpPIBHAHHA i3
NpPaKTVKOIO NpoBefeHHA BUOopiB y BenukobpuTaHii nig yac Ipyroi cBiTOBOI BiliHU
BKa3ye Ha cneumndiky cuTyauii Ta NigKpecsioe, Lo yMoBU NpoBeAeHHsA BUHopiB nig
yac KOHPNIKTY BMMaratTb CrieLianbHOro nigxody Ta MMPHOI NONITUYHOT aTMochepu.

Jonogigay Takox HaBis geski gymkmn KetpiH CikiHr, npodecopa Mapsapacbkoil
LIKONK, Lo NocTpaii B YKpaiHi. BiH nigkpecnns HeobxiaHICTb ypaxyBaHHA crie-
undikm cuTyalii B KpaiHi, Aka nepexmBae 36poiiHy arpecito Ta oKynadlito TepuTopii,
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i 3anepeunB 3aCTOCyBaHHA MexaHi3MiB llocTpaLii B Takmx ymosax. [Mpu Lbomy Opiin
bapabalu HaBiB NprKnagm KpaiH, AKi nepexoanny Big aBToprUTapusmMy Ao AeMOoKparTil,
wo6b niaKpecnnTn HenpoayMaHICTb apryMeHTY o4O 3aCTOCYBaHHA MeXaHi3MmiB
NIOCTPaLii B KOHTEKCTI BiINCbKOBOTO KOHPNiKTY. TakoX BiH OKpemo npoaHanisysas
BIAMNOBIAHICTb iIHO3@MHMX KOHLENLi | BUMOT YKPAIHCbKNM peanisiM, 30Kpema B KOH-
TEKCTi NpoBeeHHs BMOOPIB Ta 3aCTOCYBaHHA MeXaHi3MiB tocTpaii nig vac BitHN.

O6MipKOBYHOUM BaXKMBi aCNeKTW KOHCTUTYLIIMHOMO NpaBa, A0MOBiAaY 3ayBaXuB,
Lo BillHa 3a6e3neynna KOHCOMiAaLito HABKOJO, MPUHAMMHI, IBOX KOHCTUTYLiIHNX
LiHHOCTelr — TepUTOpiaNbHOI LifiCHOCTI Ta He3anexHocTi. Ha aymky naHa bapa-
6awwa, npeambyna KoHcTuTyuii YKpaiHu He MpocTo Tak 3adikcyBana eBPOMNeNcbKy
ideHTNYHICTb; EBPONENCbKa iAeHTUYHICTb — Lie Te, WO 3aKpinieHo B XapTii OCHOBO-
NMonoXHMx cBobof EBponencbkoro Coto3y; Lie cBoboaa, sikoi Hemae B KoHcTuTyuil
YKpaiHu, Le ntoacbKa rigHiCTb, ika NpuxoBaHa cepep 6araTbox iHWWX NONIOXKEHb
Towo. BiH pe3iomyBas, L0 NOPIBHAHHA 3 EBPONENCbKMMU CTaHAAPTaMu i iXHbOKO
iAEHTUYHICTIO BKa3ye Ha NOTPeby B YAOCKOHANEHHI BITYUM3HAHOI KOHCTUTYLiAHOT
cucTemMm, 0CobMBO LWOAO NPAB JIAVHU Ta FiAHOCTI. Y CBOEMY BUCTYNi AonoBigay
TaKOX HaronocmuB Ha HEOOXIAHOCTI PO3B'A3aHHA ANXOTOMIT MiX NpiopmTeTamu
YKPaTHCbKMX Ta EBPONENCbKNX KOHCTUTYLINHKX LiHHOCTEe, akLieHTyBaB Ha Heob-
XigAHOCTI Nepexoay A0 HOBOrO KOHCTUTYLIIMHOIO LMKAY Ta NigKPecanB HaLliOHaNbHY
KOHCOMiAaLit0 HABKOMO BaXMBUX LiHHOCTEN Mifg Yac BaXKKMX ANA KpaiHM YaciB.

PapgHuK micbkoro ronosu micta Mapiynona Metpo AHAPIOWEHKO B1C/TIOBUB
CMOAiIBaHHA WOAO BHECEHHA 3MiH Ao KoHCTUTYUii YKpaiHw, iHWKX 3aKOHOAaBYNX
aKTiB, fiKi OyayTb B YKpaiHi nicns nepemoru. BiH nigkpecnus, Wo B Pi3HUX Konax
0OroBOPIOKTb MUTAHHS LLIOJO XWTTA NiCSIA BiIHW B KOHTEKCTI COLLianibHOTO KOHIIKTY,
30KpeMa Te, AK YKpaiHLAM, KOTPi BUIXann 3 OKYNOBaHUX TEPUTOPIN, XNTK 3 ge-tope
rpomagaHamm, AKi 3aNnLWKANCA B OKYNOBaHWX MiCTaxX i Hapasi CNpuyATb Ui BiHi.
HeobxigHicTb 3aKOHOZABUYMX 3MiH [OMOBIAaY OOIPYHTYBAB TUM, LLIO >KOZIHA 0C063,
AIKa Opasna yyacTb B opraHizauii ncesgopedepenaymy 2014 poky B micti Mapiynoni,
He Oyna MOKapaHa, a Ternep BOHM € NpaLliBHUKaMU OKyMnavyiiHOT Bnagu.

MpopeKTop i3 HayKOBO-MefaroriyHoi poboTH Ta MiXXHapoAHOI chiBnpadiJIbBiB-
CbKOro HaLioHanbHOro yHiBepcuTeTy iMeHi IBaHa OpaHKa, JOKTOP PUANYHNX HaYK,
npodecop, 3acTynHWK [0110B1 HayKOBO-KOHCYNBTaTUBHOI pagu KOHCTUTYLiIHOTO
Cyny YkpaiHn Ceprin PisHUK y npogoBxeHHA BUCTYNy [NeTpa AHApIOLWEHKa BU-
CNOBMB 3aHEMNOKOEHHSA LWOoAO CMiBrpoMaaH, AKi CniBnpavuioBany 3 OKynauiiHo
BNaJl010, Ta PO3rALaB, 30KPEeMa, MUTaHHA IXHbOro ManbyTHbOrO MiC/A Mepemoru.
BiH aKkLleHTyBaB Ha BaXK/IMBOCTI NepeMoru Haj AUKTaTypOLo Ta HeOOXiAHOCTi yTBep-
IXKeHHA feMOKpaTil, 3ayBaXkMBLUW, O KOHLIENLiA AeMOKpaTil, Aka 34aTHa 3aXMCTUTK
cebe, 6inbLo Mipoto cPOKycoBaHa Ha BHYTPILLIHbOHALLIOHANbHUX iIHCTPYMEHTaxX
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npoTuaii gemokparii. [lonosigay TakoX OKpemMo PO3riAHYB MUTAHHA NI0ACbKOT
rifHOCTI Ta 3ayBakMB, L0 BOPOr 06'€AHAHNN aHTULIHHOCTAMMN.

O6roBopeHHsA NPOJOBXMB PafHUK YNOBHOBAaXKEHOTO 3 M1UTaHb OCi6, 3HUKNX
6e3BicTU B yMOBaxX BiliH1 OnekcaHgp Kynbra, AK1ii akLieHTyBaB Ha MUTAHHSAX pe-
iHTerpauii Ta OCBITM Ha OKYMOBaHUX TepuTopiAx. BiH pO3KpUTNKYBaB MOXNBICTb
3aKpinieHHA Ha 3aKOHO4AaBYOMY PiBHi BU3HaHHA aunnomis npo ocsity AHP, JIHP i
Kpumy. [lonoBigay TakoX BUCIIOBUB CTYPOOBaHICTb LLIOAO MOLIYKY 3HUKIIMX OCib Ta
npo6nem i3 6e3neKoio MNOLIYKOBMX rPy, 3aKN1Kas A0 NOAanbLoro 06roBopeHHs
HaNeXKHOro 3aKOHOAABYOTO PerynioBaHHA, 30KpemMa npoueayp po3LuyKy ocio,
3HMKNNX 6e3BICTW, MOBEPHEHHA | 0OMIHY MONIOHEHVIX Ta Tin 3arnénaux.

Cynasa KoHctutydinHoro Cygy YKpaiHu, JOKTOP IOpUANYHMX HayK, Mpodecop,
akagemik HAMpH Ykpainn Onekcangp lMeTpuiumH nogakyBas AOMOBiAayYam 3a LiKaBi
NopYyLLUEeHi MMTaHHA Ta 3aNpPONOHOBAHI LWAAXM IX BUPILLEHHA. TakoX Ha 3aBepLUeHHSA
nepLuoi naHesni ¢opymy 1oro yyacHnkam (odnaiH) 6yno 3anponoHOBaHO 3p06UTH
CNiNbHY CBITAVHY.

Mogepatopom Apyroi nneHapHoI cecii, Aka oxonstoBana Temy «ligHICTb, PiBHICTb,
cBOb60Oga: 06pii ManbyTHbOrO», BUCTYNMNA cyaaa KoHctuTyuinHoro Cyay YKpaiHu,
LOKTOP I0PUANYHUX HayK, Npodecop OkcaHa MNpuyk.

Y mexax uiei cecii cygaa KonctutyuinHoro Cygy YKpaiHu, OKTOP PUANYHUX
HayK, npodecop, uneH-kopecnoHgeHT HAMpH YkpaiHu Biktop lopogoBeHKo
npeacTaBmB AOMOBIAb Ha TeMy «PO3yMiHHA 3aKOHOAABYOrO YNyLEeHHA Y NPaKTuLi
KoHctuTyuinHoro Cyay YKpaiHu: TeOpeTUKO-NOPIBHANBbHUI acnekT». BiH yBaxHO
PO3rNAHYB NigXoAmn O PO3yMiHHA 3aKOHOAaBYOro ynyLueHHa (legislative omission)
y npaktuui KoHctutyuinHoro Cyay YKpaiHum, opraHiB KOHCTUTYLINHOrO KOHTPOSO
iHLWKMX KpaiH Ta EBpPONeNCbKOro cyay 3 npas JIOAUNHMN.

[Jlonosigay KOHCTaTyBaB CKNALHICTb TEMY Ta 3ayBaMB, LLO OiNbLUICTb MPUCYTHIX —
Lie Koneru 3 rMuboKMM Po3yMiHHAM HayKOBMX MPo6sieM KOHCTUTYLIIHOTO NpaBa,
30Kpema i NpobsieM 3aKkoOHOAABUMX YMyLieHb. Y CBOEMY BUCTYMI BiH NiAKpecnus,
LLIO HaneXxHe 3aKoHOoJaBue BperynoBaHHA € OCHOBO NPaBOBOI CUCTEMU, AKa MAE
3abe3neuyBaTi 3aXMCT i peanisaLlito OCHOBHMX NpaB i cBO6OA rpomMaasH. BigcyTHicTb
abo He1OCTaTHICTb 3aKOHOZABYOr0 PerynoBaHHA MOXe CMPUYNHUTY NOPYLUEHHA
Npas., WO BUMarae BUNpaBneHHsA Yepe3 yCyHeHHA NPaBoBUX NPOravH.

BikTop lopOfoBEHKO 3a3HAYUNB, O 3aKOHOAABYE ynyLieHHs (legislative omission)
€ Ba>K/IVIBVIM iHCTPYMEHTOM Y NPaKTuLi 6araTboxX OpraHiB KOHCTUTYLINHOTO KOHTPO-
N0, y TOMy umnchi i €EBponencbKoro cygy 3 npas noguHW. BiH HaeiB npuknag pi-
LWeHHA €EBPONENCbKOro cyay 3 npas NognHN y crnpasi «BepeHUoB npoTn YKpaiHu»
Bifl 11 kBiTHA 2013 poKy, Ae OyNI0 BM3HAHO HAABHICTb 3aKOHOAABYOI MPOranMHN
(legislative lacuna) B 3akoHOAaBCTBI YKpaiH/ Ta pEKOMEH0BaHO HeraHoO yCyHyTH
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Le ynyweHHA ANA NOro y3rogXeHHs i3 KoHBeHLi€o Npo 3axncT npas AognHN i
OCHOBOMONOXHUX CBOGO.

Moganblue o6roBopeHHs 6yno nNpucesaveHe npakTuui KoHctutyuiiHoro Cyay
YKpaiHu, 30Kkpema Oyno Bif3HaueHo, Lo xo4a paHilwe Cya He BiAKpUBaB KOHCTU-
TyLiHe NPOBafXeHHA Y CNpaBax Yepes HeHasleXKHe 3aKOHOAaBYe Bpery ioBaHHA
abo 110ro BiACYTHICTb, MPOTEe 3 YaCOM OO Mo3uLia B LbOMY acneKTi cTasia MeHLU
OpCTKOW. BogHouac cynana 3ayBakmB, Wo nNpakTtuka KoHctutyuinHoro Cyay
YKpaiHu LWOoA0 PO3yMiHHA Ta BUPILLEHHA 3aKOHOAABUMX YMYLLEHbD L@ He € MOBHICTIO
chopmoBaHolto.

BikTop lopogoBeHKo MigKpecnus, Wo 3akoHodaBue ynyueHHs (legislative
0OmMmission) He € 3B1YaiHOK 3aKOHOAABYOI0 NMPOra/IMHOL i, BPAaXOBYHOUM EBPOMENCHKI
CTaHAAPTU, BUKOPUCTAHHA LibOro iIHCTPYMEHTY CNPUATAME 3MiLLHEHHIO KOHCTUTY-
LiHMX LiHHOCTeN Ta npaBonopAaKy B YKpaiHi y BunagKax, Konm 3aKkOHO4aBCTBO He
BignoBigae Bumoram KOHCTUTYUIT. Ha 3aBepLueHHA CBOro BUCTYNY CyAAA 3aK/MKaB
Koner-HayKoBLiB JONYUYNTMCA 0O PO3BUTKY BiAMOBIAHOI AOKTPUHM AN1A YKPINaeHHA
KOHCTUTYLINHUX LiIHHOCTEN.

I3 monosiga TakoX BUCTynuna cyaaa KoHctutyuinHoro Cyny YkpaiHu, KaHavaat
topnanyHnx Hayk Fanuna lOpoBcbKa. BoHa Haronocunu Ha 3miHax y KoHcTutyuin-
Homy Cygi YKpaiHu, 30KpeMa Ha 3poCTaHHi KinbKOCTi XXiHOK-cyaRiB y cknagi Cyay, i
3BEPHY/a yBary Ha BaXJMBICTb PIBHOCTI, AKa Ma€ NPU3BeCTY A0 OLiHK/ Npodecio-
Hani3my, a He CTaTi, Ta 4O PO3BUTKY CNpaBe/INBOro i AeMOKPaTUUYHOIo CyCnifibCTBa.

CypaA akueHTyBana Ha NOHATTAX «reHAep» Ta «reHAEPHUN KOHCTUTYLiOHanNi3m»,
AKUI € NiBMAOM KOHCTUTYLIIOHanNi3My, | HaBena Moro CKnafosi, AK-To 3anobiraHHA
ONCKpUMiHaUil, piBHICTb Nepen 3aKOHOM, MOCUNIEHHA FreHAePHOIT MPaBOCBiAOMOCTI,
3axXMCT NPaB XIiHOK i Pi3HONMAHOBUX iAEHTUYHOCTEN.

Y cBoemy Buctyni fanvHa OpoBcbKa po3rnAHyna pilleHHA €BPONencbKoro
cyay 3 NpaB NOAUHY, AKI BifobpaXkatoTb BiAMIHHICTb Y CTaBNEeHHI 3a 03HaKOo CTaTi.
Y umx pileHHAX EBPONENCbKNIN CyA 3 NpaB NOANHN BKa3aBg, LWO Taka BigMIHHICTb
y CTaBJIEHHI € GOPMOI0 ANCKPUMIHaLi, 0COBNNBO B MUTAHHAX, MOB’'A3AHNX i3 NeH-
CiflHUM 3abe3neyeHHAM, BifNyCTKO ANA BiICbKOBOCYOO0BLiB YONOBIKIB i iHOK,
HeOCTYMHICTIO coLianbHOI JONOMOry BAOBaM Ta BAIBLAM, @ TAKOX 3BillbHEHHAM
XKIHOK Bif JOBIYHOTO YB'ABHEHHSA.

[onoBigayka npe3eHTyBana pileHHA €EBPONENCbKOro cydy 3 npaB NIOAUHMN
Ta Haronocuna Ha BaXKNMBUX CYJOBMX PiLUEHHAX LWOAO NUTaHb PiBHOCTIi CTOCOBHO
BVIXOBAHHS [iTel, BiANyCTOK, BifiCbKOBOI CNy>KOU Ta MpaB OfHOCTaTEBUX NMap. BoHa
AeTanbHO 3ynuHUIach Ha ornAagi cnpasu KonctutyuinnHoro Cyay Jlatsincbkoi Pec-
ny6niku (cnpasa 20202-34-03 Big 8 kBiTHA 2021 poKY), Ae Cyh po3rnAgas PiBHICTb
Y KOHTEKCTi CnafKyBaHHA i CMifIbHOrO MPOXMBaHHSA, WO BifoOpaxKae CyyacHicTb y
BM3HAYEHHI CiMenHUX CTPYKTYp. Y 3ragaHomy piweHHi KoHctuTyuinHmi Cya Jat-



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

BiicbKoI Pecny611ikmn BU3HaB, WO HaABHa CMCTeMa 3ax1CTy Ta NigTPUMKKM CiM'T He
OXOPOHAE OAHOCTaTEBI NAPTHEPCTBA PUANYHO, EKOHOMIUHO Ta colianbHo. Tomy
MONOXKEHHS, AKe 3aCTOCOBYETbCA 1O OAHOCTAaTEBMX MAPTHEPIB Y CPaBi CMaikyBaHHS,
€ HECYMICHMM i3 nepLumm peveHHAM cTaTTi 110 KoHcTuTtyuii JlaTtBinicbkoi Pecny6niku.

Takox ManuHa OpoBCcbKa akLeHTYBasna Ha BaXKMBOCTi MPOCBITHMLbKOT po60Tr
B CyAAIBCbKOMY cepefoBULLi, 0COBNMBO Y Nepiof BOEHHOTO CTaHy, Ta BUBUYEHHSA
MUTaHHA reHAePHOT PIBHOCTI ANA 3anobiraHHA ANCKPUMIHALT.

YpagoBa ynoBHOBa)eHa 3 NUTaHb reHAepHOT NONITUKN, AOKTOP IOPUAMNYHMUX
Hayk, npodecop KaTtepuHa JleBuUeHKO npuginvna ysary NoHATTIO PiBHOCTI, 3Bep-
HyBLUUCb 10 TeKcTy KoHBeHUii OpraHisauii O6’egHaHmx Haui npo niksigadito BCix
bopm gnCKprMiHaUiT Woho XiHOK (1979 poKy), ie BKa3aHoO, WO PiBHICTb — Lie piB-
HiCTb MPaB MOX/IMBOCTI Ta PiBHICTb pe3ynbraTty. BoHa 3a3Haunna, Wwo uA KOHBeHLis,
Monpw CBOIO Ha3BY, € HaNbINbLL BaroMym JOKYMeHTOM y chepi reHiepHOI PiBHOCTI
Ta NPOCYBAE He TifIbKM NpPaBa »KiHOK, a 1 NpaBa YONOBIKiB.

Y cBoemy BucTyni KatepuHa JleBYUeHKO 3BepHyna yBary Ha CynepeyHocCTi Mix
KOHCTUTYLIIMHMW CyAamMU Pi3HUX KPaiH CTOCOBHO KOHCTUTYLINHOCTI KoHBeHLUiT
Pagn €sponu npo 3anobiraHHA HAaCUNbCTBY CTOCOBHO XIHOK i JOMaLIHbOMY Ha-
cunbcTBY Ta 60poTbOY i3 UMK aBuwamn (CtambynbcbKoi KoHBeHLUii), a Takox
peakuito BeHeuincokoi Komicii Ha Wi cynepeyHocTi. TakoXX BOHa 3BepHya yBary i
Ha cynepeyHocTi B KOHCTUTYUIT YKpaiHW WOA0 PiBHOCTI NPaB »KiHOK Ta YOJIOBIKIB,
30Kpema po3noBina Npo Heponiky ctaten 24, 43, 51 1a 65 KoHcTuTyuii YKpaiHu
(Hanpuknag, HefoOPeYHUM, Ha AYMKY AOMOBIAAUYKM, € 3a3HAUYEHHSA, WO PIBHICTb
npaB »iHKM i YOnoBiKa 3abe3neuyeTbca HafaHHAM XiHKaM PiBHMX i3 YonoBiKamu
MOX/IMBOCTEN, NPOTe NPY LbOMY He 3a3HauyeHO NPO NiNbru AnA YONOBIKIB AK
6aTbKiB; 3aKOHOZABYO 3aKPIiNIeHO MAaTEPUHCTBO AK MPAaBOBE CTAHOBULLE XKiHKN,
ane 6aTbKiBCTBO — AK GAKT NOXOAXKEHHA AUTUHN Bifl KOHKPETHOro 6aTbKa Towwo). Y
CBOI OMOBIAI BOHA HArONOCKNA, WO NOTPIOHO PO3rNALaTY Ta BUPILLYBATU FreHAEPHI
MUTaHHA 3 ypaxyBaHHAM 6araTbox CyrnepeyHocTel i HefoniKiB y 3aKOHOAABCTBI, a
TaKOX yCyBaTN CTEPEOTUNU ANA JOCATHEHHA PIBHOCTI MPaB Ta MOXINBOCTEN AnA
XKIHOK | YONOBIKIB.

PapHWK — ynoBHoBaxkeHa Npe3ngeHTa YKpaiHu 3 nutaHb 6e36ap’epHocTi TeTaHa
JlomakiHa 30cepequna CBill BUCTYN Ha KIOYOBKMX acnekTax KoHCTUTyL i YKpaiHu, wo
perynioTb NpaBa Ta cBoboaU rpomazaH. BoHa fonosina npo cTpaTerito CTBOPEHHS
6e36ap’epHoro Npoctopy B YKpaiHi, AK1IA OXOMN0E AOCTYN A0 PO6OTU, OCBITH, Ne-
pecyBaHHA Ta BifIbHOrO CMiSIKyBaHHA. Y CBOEMY BUCTYIi JOMOBiAayvKa nigkpecnnna
npo6nemun JOCTYNHOCTI NpaBocyana AnA Nofen i3 pisHUMU BuaamMy 0OMeXeHb,
30Kpema 0ocib i3 iHTenekTyanbH1MM NOPYLIEHHAMM, CTapLUKX 3a BiKOM rPOMajsH, Ta
60poTbbY 3 AUCKpUMIHaLlieto. TeTAHa JlomakiHa 3aknnKana fo 06'eiHaHHA 3ychib
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NPaBHUKIB Ta HAYKOBLB 3a[1A YAOCKOHaNeHHs 3aKOHOABCTBa i 3abe3neyeHHs
LIMPOKOro AOCTYNY f0 NPaBOCYAAA AN BCiX rpoMafsH.

[JepxaBHUM ynoBHOBaXeHWI AHTUMOHOMOJIbHOTO KOMiTeTy YKpaiHu Ceprifi
LLlepwyH f0NOBIB NPO BaXNMBICTb 36aNaHCOBAHOrO NiaXoay A0 PerynoBaHHA
KOHKYpeHL|ii B YKpaiHi, i Bka3as, Lo cBobofa NifnpUeEMHULITBA | 3aXMCT KOHKYpPeHLil
BM3HaYeHo Ha piBHi KoHCTUTYUIT YKpaiHW. BiH Haronocvs Ha y3rof»keHHi 3a3HayeHunx
NigXOAIB i3 EBPONENCbKMMY CTaHAAPTaMM Ta Ha BaXXAMBOCTI BigNoBiAHOI criiBrnpaui
ONA CTBOPEHHA EANHNX NPaBUA | NOKPaLLEeHHA iIHBECTULINHOMO KNiMaTy B YKpaiHi,
IO € BaXK/MBUM AN1A aganTauii Ta iMnnemeHTaLil EBpOnNencbKoro 3akOHOA4aBCTBa
B YKPAIHCbKil NpaBoBiil crcTemi. TakoXK AonoBifay BUCBITNMB NOTPeOy agBoKaTy-
BaHHS KOHKYpPeHLUii Ta NigKpecnmB BaXKNmUBICTb Li€i npobnemu i ana 6i3Hecy, i ona
cycninbcTBa.

Ceprin WepwyH Takox nepepas ana myseto KonctutyuinHoro Cygy YKpaiHu
bYyTOONKM 3 YHIKaNbHUMU MANIlOHKaMK MapiynonbCbKoT XyAoXHULI AHacTacii
NoHomapboBoOI.

Mig yac popymy BigbOynrca o6roBoOpPeHHs B MeXax TPbOX CreLianbHMX CeKLii.

«CnpaBeanmBiCTb ANA BCixX: 4OCTYN A0 NPaBOCYAAA Ha 3BiIbHEHVIX TEPUTOPIAX» —
Takoto Oyna Tema nepLuoi cekLii, MofiepaTopoM sikoi 6yB uneH Buioi kBanidikauin-
Hoi Komicii cyanis YkpaiHu Bitanin Mayentok. Ha o6roBopeHHs yyacHUkis 6ynu
nocTaBJieHi NMTaHHA NPO BifJHOBIEHHA PO6OTU CYAIB Ha 3BiNIbHEHUX TePUTOPIAX,
nob6ip cynnis, OCTYN [0 NPaBOCYAAA 3 OKYNOBaHUX TEPUTOPIN, @ TAKOXK MPO CYAOBY
cMcTemy nicnA BiMHWU Ta iIHCTPYMEHTU NepexiaHoi cnpaBeanmnBocCTi (MpaBocyaas).

[onoBa XepcoHCbKOro anenALifiHoro cyay, AOKTOP pnanYHuX Hayk Onekcanap
KopoBaliko, 30kpema, JOMNOBIB, WO Ha NPUKNagi XepCOHLWMUHN MOXKHa No6aunTty,
AK Came OKynaLjifl BMIYHYa Ha CyA0BY CUCTEMY, afiKe NPOTATOM JIIOTOrO Ta NoyaTKy
6epesHa 2022 poky 3adikcoBaHo fecTabinizauito B poboTi cyais. BiH 3ayBaxuB, Wo
JeAki cynni 6ynu BigpAagKeHi [o iHWMX perioHiB AnA NPOLOBXeHHA poboTu, Togi
AK OKpeMi cyam NPpUNMHUAK CBOIO AifNbHICTb, MpoTe 3 UepBHA 2023 poKy CyfoBY
cucTeMy B XepCOHCbKOMY anenALiiHoOMy OKpy3i nepeBakHO BiHOBSIEHO Ta MOXHa
roBOPUTU NPO CYTTEBI NOKpaLleHHA. [lonosigay 3a3Haums, WO CyAAi, AKi paHiwe
6ynu BigpALXKeHi, NTOBEPHYNNCA i NPOAOBXYIOTb CBOK POOOTY y MicTi XepCoHi Ta
[IBOX palioHHUX LeHTpax. [TpoTe 3apa3 y XepCcoHCbKin 06nacTi Bce Le iCHyloTb
BENUKi TpyAHOLLi, 0cobn1BO Ha NiBobepeXxHii XepCoHLWMHI, fie Cyamn nocTpaxaa-
NV Bif PYMHYBaHb, a iXHE obnagHaHHA Ta OyAiBNi 3a3Hany 3HaYHNX NOLLIKOAMKEHbD.
OnekcaHap KopoBaiiko NoBigoMmuB Npo NpobsiemMu Ha Pi3HUX PIBHAX — OpraHisavin-
HOMY, MaTepia/ibHO-TEXHIYHOMY, KaZIpOBOMY Ta NpoLiecyasibHOMy, a TakoxX y chepi
BifJHOBNEHHA Ta 00PO6NEHHA NOLWKOAXKeHVX abo BTpayeHnx cnpas. BiH no3nTneHO
OLiHMB 3aKOHOMPOEKTY, L0 NepebyBatoTb Ha po3rnagi BepxosHoi Pagu Ykpaity,
CNPAMOBaHI Ha BifJHOBNIEHHA CNpaB y TUX Cyfax, e BOHW PO3rNAAaoTbCA.
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OnekcaHap KopoBalko B1CMOBMB CNOAiBaHHA, WO BiAMNOBIAHUN JOCBIA MOXe
O6yT KOPUCHUM ANA IHWNX CYAIB Ha 3BiNIbHEHNX TEPUTOPIAX, Ta HaroIoCMB Ha
BaK/IMBOCTI CyJOBOrO KOHTPOJIIO Ha AeOKYNOBaHil Teputopii.

3actynHuk lonoswu Buioi pagn npaBocyana, LOKTOP IOPUANYHNX HayK, Npode-
cop, unen-kopecnoHaeHT HAlMpH YkpaiHn AmuTtpo JIyK'AHOB y CBOEMY BUCTYMI,
30KpeMma, PO3MoBiB NPO CKNAAHOLL, 3 AKMMU CTUKAETbCA CUCTEMa CyliB B yMOBaX
BilIHW Ta okynauii. BiH nigkpecnus, Wo cyaai pearytoTb Ha OKynawito no-pisHoOMy:
[eAKi BCTynaloTb y CriBNpaLo 3 OKynaHTaMu, a AesKi 3an1LwaloTbca naTpiotamu,
Ta 3ayBaXkuB, WO NpobrieMa NonArae B TOMy, AK pearyBaTi Ha Cyanis, AKi MaloTb
poCiiCbKe rpOMagAHCTBO, afie HamaralTbCA NPaUoBaTu B YKPAIHCbKIN cncTemi
npasocyaas. OKpeMo JONOBIAaY BKa3as Ha Te, LU0 3aKOHOAABYO NopyLUeHe NUTaHHA
He BperynboBaHo: € 3a60poHa CyaAi MaTU iHLe rPOMaAAHCTBO, OAHAK MPaBOBOrO
MeXaHi3My No36aBneHHs Takoi 0cobu cTaTycy cyaai Hemae. BiH BUCnoBumB npono-
3uuito 3anyunTtn Briy pagy npaBocyana Ans ouiHKM Takmx CUTYyaL il | BKasas, Lo iX
BVMHUKHEHHSA € CBIJYEHHAM TOTO, LL|0 3aKOHOJaBCTBO He rOTOBE [10 TaKMX BUKINKIB,
OfiHaK i 3aKOHOAABCTBO, | CMCTeMa NPaBOCYAAA MaloTb BiiNOBIAATV HOBMM BMK/IMKaM
Ta peaniam, Lo NOCTaloTb B YMOBaX BilHN.

JoueHT Kadeapw UMBINbHOT CTULT Ta agBOKaTypy HaLioHanbHOro praNYHOro
YHiBepcuteTy iMeHi ipocnasa Mygporo, AOKTOP puanyHnX Hayk, goueHt OneHa
OByapeHKO Yy CBOI OMOBIAi, 30KpeMa, NpoaHaJizyBana icCTopito BinCbKOBUX CyiB
B YKpaiHi Ta ix BNIVB Ha NpaBoCyAAs i HalioHanbHy 6e3neKy. BoHa akLieHTyBana Ha
npo6nemi cyaoBoi crcTemmn YKpaiHu WoZo po3riagy CpaB, MOB'A3aHUX i3 BilICbKO-
BMIMM Ta BOEHHMMM 3/T04MHAMK, T HAarosoCusIa Ha Heonikax y KBanidikaii cyaais,
TXHbOMY He3HaHHi CTaTyTiB Ta ocobnusocTen 36porHnx Crn YKpaiHu i nporannHax
Y MiXXHapoAHOMY ryMaHiTapHOMYy npasi.

[JonoBigauka po3nogina nNpo BiCbKOBI cyau, AKi epeKTUBHO PYHKLIiOHYBa-
NV Ta po3rnaganu BincbKoBi cnpasy Ao 2010 poKy, a TaKoX MNPO aprymeHTU Ha
KOPWCTb «3alBOCTi» TaKUX CYAiB Y MUHYIOMY, LLO i CMPUYMHIWO iX CKaCyBaHHA,
npoTe BKa3asia Ha HeraTMBHI HaCNigKM LibOro pilleHHsA At HalioHanbHOI 6e3neku.
BoHa, 30kpeMa, nocnanacsi Ha BUCHOBOK BeHeLiicbkoi Komicii woao HeobxigHoCTi
NiKBigyBaTU BiICbKOBE CYAOUYMHCTBO B YKpaiHi AK 3aNMLIOK pafAHCbKOI enoxu, Ta
HaBena anbTepHaTVBHY TOUKY 30pY, NpefcTaBrieHy ekcnepTom [Ixxakomo ObepTa,
Lo NigKpecnioBana BaXKN1BICTb BiNCbKOBOT IOCTULIT B YKPaIHCbKIl CyfOBil ChcTemi,
a TakoX Ha3Bana ¢daxisuiB Ta CcygaiB, AKi NigTPUMyBanu 36epexeHHs BiliCbKOBOI
IOCTULT, WO BKA3Yy€ Ha Pi3HOMAHITHICTb MNOrMAZIB Y LbOMY NMUTaHHI.

OneHa OBYapeHKO 3a3Hauunna, WO BiICbKOBI Cyan iCHYOTb Yy 6araTbox pO3BUHE-
HUX KpaiHax, a BIACYTHICTb iX Y Cyy4acHin YKpaiHi HeBUrigHa B yMOBaXx 3aroCcTpeHHA
cuTyauii y cdepi HauioHanbHOT 6e3nekn. BoHa 3BepHyna yBary Ha HeoOxigHicTb
nepernagy pileHHA WoAo CKacyBaHHA BINCbKOBUX CyAiB Ta IXHbOro BifHOBNEHHA
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B KOHTEKCTi noTpeb HauioHanbHoi 6e3nekn YKpaiHu, a TakoX NoKpaLLeHH:A 3aKo-
HoJaBCTBa A1A 3abe3neyeHHsA AKOCTI MpaBoCyAAaA.

Opyry cneuianbHy cekuito dopymy Ha Temy «CnpaBepsiviBe ypAayBaHHA: €BPO-
nencbKa iHTerpauia» MoepyBaB CTapLUNA MPOEKTHUIA cniBPOGITHKK Mporpamu
nigTpymkm ana Ykpainn ObCE, kKaHanaaT iopuanyHmx Hayk OnekcaHgp BogsaHHiIKoB.
Ii yuacHumkm, 30Kkpema, 06rosoptoBanu 3miHu 1o KoHcTuTywii Ykpainu nig yac BcTyny
o €sponencbkoro Cotosy, iHCTUTYLINHNI MeXaHi3M Ta Map/laMeHTCbKNN KOHTPOb,
a TakoX B3aemogito KoHctutyuinHoro Cygy Ykpainn i Cygy €sponencbkoro Cotosy.

3BepHYBLUMCb A0 YYacHMKIB anckycii, OnekcaHap BogsaHHIKOB, 30Kpema, nig-
KpecnuB CKnagHe CTaHOBULLE, BUKIIMKAHE BiICbKOBUM KOH}IIKTOM, Ta 3BepHYB
yBary Ha NMUTaHHA BU3HaYeHHA nepemMori. BiH 3a3HauuB, WO TaKTUYHI Ta ONepaTuUBHI
nepemorn MOXHa KOHKPEeTHO BUMIPATU, OAHaK CTpaTeriyHa nepemoray BiiHi — Le
6inblU CKNAfHe NOHATTA, Ta CMOHYKAB ayAUTOPIIO 1O PO3AYMiB HA TEMY, BU3HAUYEHY
OnA faHol cnevlianbHOI CeKLil, 30KpeMa LLOAO Tl NPakTUYHOro peaniamy Ta 3HauYeHHA
B KOHTEKCTi KOHIKTY.

Y onckKycii B3ana yyacTb uneH npasniHHA LleHTpy nonituko-npaBoBrx pedopm,
KepiBHUK NPOEKTIB 3 NMTaHb KOHCTUTYLIMHOMO Npa.a, cniBronosa Pagu PeaHimauini-
Horo nakety pedopm lOnia KupuueHko. BoHa npe3eHTyBana npoekT «Bi3in-2030»
He AK anbTepHaTNBY, a AK JONOBHEHHA A0 Bi3il, Npe3eHTOBaHOI YKPaiHCbKO BNAAO0M0,
nigKpecnuna BaxKnnBiCTb rpOMafAHCbKOro CyCnifibCTBa AK NapTHepPa y AOCATHEHHi
repemMoru y BilHi Ta Haroniocuna Ha poboTi Hag KoHLenuiamy B nybniyHoMy npasi,
ocobnueo B chepax napnameHTapusmy i Bnbopis. lonosigauka po3nosina npo
npobnemu, NoB's3aHi 3 NpoBefeHHAM BUOOPIB y nepiof KOHGNIKTY, BUCIIOBIWIA CBOE
6ayeHHs Woao NOTEHUINHUX NPO6SIeM Ta BUKIUKIB LWOAO NpoBeAeHHst BUOOPIB,
AKI MOXYTb NOCTaTV Nepef YKpaiHoto, i 3aKnnKana 3asganerigb npurotysaTuca o
X BUpILIEHHA y MabyTHbOMY.

lOnia KnpunueHko noginnnaca CBOEIO Bi3i€lo Nnepemory, AKa, Ha il AyMKY, He
06MeXKy€eTbCA NuLLe BiIHOBNEHHAM TepuTopianbHOI LiNiCHOCTI, @ TakoXK NONAraey
3anepeyveHHi igeonorin dpawwmsmy Ta pacusmy, AKi BOHa CiBBIAHOCUTb 3 arpecieto
pocit.

Y KOHTEKCTi €BpOiHTerpaLii LonoBigayka Haronocuna Ha HeobxigHoCTi rnobanb-
HOI Mpalji Ta 3a3Haumna, Wo B YKpaiHi € We 6arato chep, Ae noTpibHi pedopmu,
0C006/IMBO CTOCOBHO NpPaBOBNaAAA, CYAOBOI He3aNeXHOCTi Ta 0OOMeXeHHSA BNAnBY
onirapxis Ha NOAITKKY. Ii BUCTYN TakoX 0X0NMB NPo6nemy HeloCTaTHbOT eKCNepTHOI
CNPOMOXHOCTI Y BCiX cpepax 3aKOHOABCTBa, L0 CTAHOBUTb OCHOBHY NepernoHy
anA ycniwHoi eBpoiHTerpadii. lOnia KupnyeHko BKasana Ha neBHY HECYMICHICTb
KoHcTuTyLii YKpaiHu 3 €BpOiHTerpauinHUMn nparHeHHAMM, BiA3HAUNBLUW HU3KY
NpoTUPIY, 30Kpema, NPUCYTHICTb POCINCbKOI MOBU, HecTauy B1bopuunx pedopm,
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HaBesna Npukaaan npobnemHux GopmystoBaHb, AKi 3aMLLAI0Tb LUMPOKE nosie ANlA
MaHIiNynAuin i TIymayeHb ToLLo.

O6roBopeHHA NPOAOBXKWIIa 3aBigyBay kadeapy NpoLecyanbHOro npasa tpu-
AnyHoro YepHiBeLbKoro HalioHanbHOro yHiBepcuteTy imeHi IOpia OefbkoBuuYa,
JIOKTOP I0PUANYHIX HayK, Tpodecop OkcaHa LLlep6aHiok. i BucTyn, 3okpema, bys
NPUCBAYEHWI NTaHHIO EBPOMENCbKOI iHTerpaLii YKpaiHu Ta K/Tlo4oBMM acrekTam,
NoB'A3aHNM 3i 3MiHaMM B KOHCTUTY LI Ta 3aKOHOAABCTBI YKpaiHM B KOHTEKCTi EBPO-
nencbKoi cnisnpadi. BoHa nigkpecnnna npupoaHicTb Waaxy YKpaiHu Ao €sponeii-
cbkoro Colo3y Ta Bii3HaunIa iCTOpUYHE N KOHCTUTYLIHE NIAFPYHTA Ha NiATPUMKY
Lboro nparHeHHA. [lonosigayka BMCNOBWIA BIEBHEHICTb Y 30aTHOCTI KOHCTUTYUIN-
Horo Cyny YKpaiHv aganTyBaTUCA [O €BPONENCbKNX CTaHAAPTIB i 3a3Haumna, Wo
noTpeba y BHECEHHI 3MiH [0 KOHCTUTYLT YKpaiHW BUPIWYETLCA Yepes TAyMayeHHs
i llaganTauito 4O cyyacHMX peanin. Y CBOEMY BUCTYMi BOHa PO3MOBifia Npo acnekTn
B3aEMOJIT Mi>XK KOHCTUTYLIMHMIK CyAamm KpaiH — uneHiB €sponencbkoro Coo3sy Ta
Cynom €Bponeiicbkoro Coto3y, akLeHTY0UM Ha NpobremMax i IpUHLMNAX, AKi nexatb
B OCHOBI Lji€i B3aemogil. MNpu Lbomy naHi LLlepbaHtok niakpecnna, Wwo chinbHi LiH-
HOCTI, TaKi AK AeMOKpaTis, MpaBa Mo MHN Ta BEPXOBEHCTBO NpaBa, € OCHOBOIO AnA
cniBnpawi MiX>k KOHCTUTYLINHUMK CyAaMm KpaiH — uneHis €eponencbkoro Coto3sy Ta
Cypom €sponencbkoro Cotosy, 3a3HayrBLLK, LO CAiBMPaLUA Ta B3aEMOLOMNOBHEHHSA
LX OPraHiB € KNIOYOBUMY AN1A peari3auii ChiNbHMX 3aBAaHb i LiHHOCTeN.

CneuianbHum pagHuk KoHnctutyuinHoro Cyay YKpaiHu, fekaH iopugnyHoro
dbakynbTeTy [lepxaBHOro yHiBepcuteTy Inni, KOnuwHi ekcnept €BponencbKoi
Kowmicii «3a gemokparito yepes npaBo» (BeHeuicbka Komicia), fonosa KoHcTuTyLil-
Horo Cyay pys3ii (2006-2016 pp.) Feoprin Manyawsini BCNOBMB conigapHicTb i3
YKpaiHoto y 60poTb6i 3 arpecieto, Big3HaumB il My>KHiCTb, CUy Ta BUCIOBUB Hagito
Ha nepemory YKpaiHu, 3BiflbHEHHSA Bif OKYNaHTIB Ta BiAHOBMIEHHA CNpaBeaNBOCTI.

Ha npuknagi Mpysii leoprin Manyawsini 03Byuns npobnemu, AKi MOXyTb BU-
HUKHYTW B YKpaiHi Ha i wnaxy Ao BCTyny Ao €BpOCoto3y. 30KpeMa, BiH 3rafias, Ak
i YKpaiHa, i [py3is BHecnv 3MiHM [0 CBOTX KOHCTUTYLiA, BKNIOUMBLUN [0 npeambyn
dbopmyntoBaHHsA LWOAO €BPOIHTErpaLii, Ta NiAKPeCVB BaXXNUBICTb KynbTypy BU-
KOHaHHA 3aKOHY Ta fOTPMMaHHA NONITUYHOI KynbTypu. Y CBOEMY BUCTYNi feoprii
Manyawsini nopiBHAB WnAxm YKpainu Ta [py3ii go eBpoiHTerpadii, ocobnmneo yepes
IXHi CMiNbHI BUKNNKW Ta KOHCTUTYUINHI 3MiHW; PO3INAHYB BaXKNUBY POfb CyAOBOT
cuctemm, ocobnmeo KoHctutyuinHoro Cygy YKpaiHu, y KOHTEKCTi npoLecy €Bpo-
iHTerpauii Ta opMyBaHHA MO3UTUBHOIO IMIIXKY AepKaBy.

[onosigay nigkpecnvs BaXKINBICTb PO YKPATHCbKMX CONAaT y HanmcaHHi
ManbyTHIX KOHCTWUTYLi Ta 3a3HauuB, WO HaBIiTb MNif Yac BiHW BaX/IMBO AymaTy
Npo eBONIOLi0 KOHCTUTYLIT Ta MaibyTHE KpaiHu. BiH Haronocus, Wwo KoHCcTUTy-
uinHnn Cyn YKpaiHu Mae MOXNUBICTb iHTeprnpeTyBaTh i KoHcTUTYyUiO YKpaiHy, i
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3aKOHOAABCTBO €Bpornelicbkoro Coto3y, Lo MOXe CNPUATY EBPONENCHKIN iHTerpawii
YKpaiHu, Ta cnoHykas Cyf akTMBHiLLe iHTepnpeTyBaTy 3aKOHO4ABCTBO 1 MPOCYyBaTK
€BPOMEeNCbKi LiHHOCTI.

Mig yac 06roBopeHHA NUTaHb Yy Mexax L€l cekuii popymy BUHUKIA AUCKYCiA, y
AKIN TaKOXK B3ANM yyacTb cyaai KoHctutyuinHoro Cyay YkpaiHu Oner MNepBomai-
cbkuin Ta Onekcangp MNetpuwwnA.

Oner NepBomancbKuia, 30KpeMa, akLLeHTYBaB Ha BaXJIMBOCTi PeTeNbHOro Ta
06epexXHOro CTaBfieHHA Ao 3MiH Ao KoHctuTyuii YkpaiHu. BiH 3ayBaxuB, 1o KoH-
CTUTYLIA YKpaiHN He MOXe BMKOPUCTOBYBATUCA AK NaHalea Bif yCix CyCcnifibHUX
npobnem, ockinbKku Le Moxe il guckpeautysatu. Cyaas nigkpecans 3HaUyLWicTb
npeambynu Ta iHWWX NpUNUciB KoHCTUTYUIT YKpaiHy ona nigTpyMKy nocTiiHOro
KYpCY KpaiH1 OO €BPOMNeNCbKMX CTaHAAPTIB, @ TAKOX BaXMNBICTb BHECEHHSA 3MiH
0o KoHctutyuii YKpaiHu nicna 3akiHyeHHA BiHW. MNpy uboMy BiH 3ayBakmMB Npo
HeobXifHICTb OOFPYHTOBAHOI ANCKYCIT WOAO YAOCKOHANeHHs KoHCTUTyLil YKpa-
THW, 3ragasLWwunm NPO CBITOBUWN AOCBIA, AKUIM NIATBEPOXKYE, WO BiYHI» NPUNMUCK
KOHCTUTYLi BCE X MOXYTb OYTV 3MiHEHi, OCKINbKM NeriTMMHICTb KOHCTUTYLiIAHUX
[eMOKparTiil 6a3yeTbCA Ha iX yOOCKOHAEHHI.

Y cBoemy Buctyni Onekcangp MeTpuwinH Bucnosns nigTpumky Onery lMep-
BOMaMCbKOMY B MUTAHHAX KOHCTUTYLiNHOI MaTepii, NigKpecnoyy KOMMIEKCHNIA
nigxig po i nobynosu. BiH nigTpymas gymky, wo KoHctutyuinHun Cya YKpaiHu
BXe 3aliMa€ akTUBHY MO3MLil0 Ta BUKOPUCTOBYE Mi>KHAPOAHI CTaHJapPTW Y CBOIX
pilleHHsIX, 30KpeMa CTOCOBHO EBPOMENCbKOT iHTerpalLlii, Ta BKa3aB Ha HeOOXiAHICTb
06rPYHTOBAHOIO Ta YBaXKHOIO CTaBJIEHHSA A0 KOHCTUTYLITHUX 3MiH i3 ypaxyBaHHAM
couianbHMX Ta CycninbHUX NpoLecis.

TpeTio nanenb dopymy «CrnpaBefvee CycninbCTBO: FeHAEPHMIA BUMIP NMOBO-
€HHOrO BiJHOBMIEHHA» MoAepyBana npodecop kadeapu KOHCTUTYLIMHOrO Npasa
topuauuHoro dakynbteTy JIbBIBCbKOro HaLioHanbHOro yHiBepcuTeTy iMeHi IBaHa
(MpaHKa, ROKTOP lopuAnYHUX HayK OneHa BopucnaBcbKka. Ha 06roBopeHHs yyac-
HUKIB Bynn NoCTaBNeHi Taki MMTaHHA: KOHCTUTYUIA | reHaep, reHAepHU aHanis y
KOHCTUTYLINHOMY NPOBafMeHHi; BillHa Ta reHAepHe HaCUIbCTBO: rapaHTii HenoB-
TOPEeHHA Ta reHAepHa PiBHICTb AK OCHOBa CNpaBeANINBOro CyCrninbCTaa.

OneHa bopucnaecbKka nigKkpecnnna BaxknmBicTb 06'egHaHHA KaTeropil cnpa-
BeJIMBOCTI Ta FeHAEPHOro BUMIpY, 3BepTaloum yBary Ha iXxHI0 B3aEMOMNOB'A3aHiCTb
Ta 3HauyLLiCTb, HAroNOCUIa Ha BaXNMBOCTI PIBHOCTI AK LiHHOCTI. BOHa Tako»K 3a3Ha-
ymna npo HeobXigHICTb BTINEHHA ifel reHAepHOT PIBHOCTI Ta CNpaBeAnBOCTI i nif
Yyac NOBOEHHOTO BIAHOBMIEHHS, | B MOBCAKAEHHOMY XWTTi, OCKiNIbKM Lie BiANoBigae
BMMOTaM YKpaiHCbKOro CyCninbCTBa.

I3 ponosigato BUCTYNMAa pagHMLUA MiHICTPa OCBITY Ta HayKM YKpaiHU 3 NUTaHb
3abe3neyeHHs PiBHUX MPaB Ta MOXKIIMBOCTEN XIHOK Ta YOMOBIKIB, AOLEHT Kadenpu
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Kp1MiHanbHOro npasa HawioHanbHOro lopyanYHOro yHisepcuteTy iMeHi Apocnasa
Mygporo, kKaHauaaT puandYHX Hayk OneHa XapuToHoBa (OHMaliH), AKa Haronocu-
Na Ha BaXJIMBOCTi PO3YMiHHA reHAePHUX acnekKTiB Y 3B'A3KY 3 BOEHHVIM KOHQJTIKTOM
Ta MOXIIMBUX HacNigKax anA cycninbcTaa. floBOpAYM NPO BNANB BOEHHUX KOHOIIKTIB
Ha reHfepHi NTaHHA Ta CTPYKTYpPWY B CYCNiNbCTBi, BOHA HaBena iCTOPUYHI NpUKNaan
TOro, AK Taki KOHGNIKTX BNAMBaNM Ha CycnifibHi HOPMMU | 3aKOHW, LLO perynioBanu
CiMeNHi BIAHOCKHM, OCBITY Ta iHLLi acneKkTu.

[Jlonogsigayka 3a3Haunna, LWo BOEHHUN KOHONIKT BMIMBAE Ha »KIHOK | YOMOBIKIB
no-pi3HOMY, couianibHi MOAENi MOXyTb CMPUATN 300paKeEHHIO XKIHOK AK XepTB Ta
YONOBIKIB AK BUHYBATL|iB CEKCyanbHOro HaCUbCTBA. TaKOX BOHA BKa3ana, Lo reH-
LePHO 06YMOBIIEHE HAaCUNbCTBO MOXKeE i BifiOYBaTNCA Y paMKax BOEHHMWX AilA, i ByTu
NPOAOBXEHHAM y>Ke HafABHNX CTePeOoTUNiB, Ta NigKPecnuia BaxKansiCTb PO3yMiHHA
LMX acnekTiB A5 3anobiraHHA HaCUIbCTBY B KPM30BUX cUTYauisax. MaHi Xaputo-
HOBa BM3Hauuna TPU KIOYOBI acneKTu piBHOCTI: GopManbHy PiBHICTb (lopuanyHe
BV3HaHHA), CyOCTaHTNBHY PiBHICTb (CTBOPEHHSA CNPUSATNBMX YMOB AJ1A peanizauii
MO>KJIMBOCTEN) Ta TPaHCHOPMATUBHY PIBHICTb (BUKOPIHEHHA MPUUYNH FreHaepHOT
HepiBHOCTI). [pwy LbOMy BOHa 3ayBaXuna, Lo TPaHCGOPMaTMBHA PiBHICTb BUMarae
pedopMyBaHHA IHCTUTYTIB | CUCTEM, WO CTPUMYIOTb FeHAEPHI ynepeaKeHHs.

Ha nepekoHaHHA JoMoBigayku, HEOOXiAHO BNPOBAAXKYBATN aHTUANCKPUMI-
HaUiHy KynbTypy B OCBIiTi Ta 3MiHIOBaTW HedopMasibHi NPaKTUKWN AN CTBOPEHHSA
cepefoBuLLa, CPUATIMBOIO AN PO3BUTKY MNOTEHLiany KOXHOT ocobu.

lfonosa HauioHanbHOI coljianbHOT cepBicHOT cny»«6m YKpaiHu, KaHanaaT opu-
ONYHNX HayK Bacunb Jlyumk SonoBiB Npo NpakTUYHI acneKkTy peanisavii Aep»aBHoil
noniTMkn B cepax reHaepHoi piBHOCTI, 3anobiraHHA JOMALIHbOMY HAaCUAbCTBY i
TOPriBNi NIOAbMY, aKLLEHTYBaBLUN HAa MOHITOPVHTY BiTEN-CUPIT 3a KOPAOHOM.

Jonosigay nigkpecnms HeoOXigHICTb CTBOPEHHA HANEXHIIX COLlianbHUX CTPYKTYP
B YKpaiHi ana 3a6e3neyeHHs reHaepHoi PiBHOCTI, 0COBNMBO OO KiHOK, AKi MatoTb
ZiTen 3 iHBanigHicTio. Bacunb Jlyuuk po3noBis npo 36inbLueHHs KinbKocCTi YoNoBIKiB,
AKI OTPMMYBan NOCBIAYEHHA ANA AOMNAQY 3a [iTbMU 3 iHBaNigHICTIO, WO NPU3Beso
[0 3MiHW ypAL0BOI NOCTaHOBW. BiH BUCBITAMB NUTaHHA BiACYTHOCTI 3aKOHOAABYOI
6a3n WoJOo CeKCYanbHOro HaCUIbCTBA, NMOB'A3AaHOIO 3 BOEHHNM KOHONIKTOM, Ta
03HauMB HaMip NpeacTaBUTU 3aKOHOMPOEKT Ha Lo Temy. [MaH JTyumk 3aknunkas go
3aNlyYeHHA HayKOBUX 3aKNagiB ana nigrotoskm daxisLi, AKi mornm 6 npayioBati
3 KepTBaMM HacM/bCTBa Ta 3abe3neyuyBaTy iM HaneXHy JOMOMOTrY, Bif3HauMBLLK,
Lo 0cobnmBoO Taka noTpeba 3apax cnocTepiraeTbCA Ha leOKYNOBAaHUX TEPUTOPIAX.

KepiBHVK anapaTty HauioHanbHOI KOMICIi 3 pagialiiHOro 3axXmMcTy HaceNeHHA
YKpaiHu, BOKTOP pUANYHUX HayK, npodecop IprmHa Cominko y cBOeEMY BUCTYNI
BUCBITNUNA AeKiNbKa KTOUYOBKX aCreKTiB reHAepHOI piBHOCTI Ta cTepeoTuniB. 30-
Kpema, BOHa 3a3Hauunna, WO reHaepHa PiBHICTb — Lie He nuLLe CoLialbHUI CTaTyc, a
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" CTepeoTUn, WO FMMO0KO BKOPIHEHWIA Y CBIAOMOCTI Ntofiel, 3aBaKatoum PO3BUTKY
iHAUBIZYaNbHOCTI Ta 0OMeXyoUM MOXKMBOCTI CamopeanisaLlii YONoBIKiB i XKiHOK.
Jonosigauka Haronocuna, Wo CycninbCTBO NOCTYMOBO BUPILLYE NUTaHHA reHaep-
HOI HepiBHOCTI, HaNpVKnag, y BINCbKOBIN chepi, fie XKiHKM akTMBHO AONyYaloTbcA
o apMii Ta o6ilimMatoTb pi3Hi nocagn. BoHa 3ragana npuknag I3painto Ak peanbHy
MO>KJIMBICTb aKTMBHOI y4acTi XKiHOK Y BiNCbKOBI cdepi, npeacTaBmna CTaTUCTUYHI
JaHi Npo NPUCYTHICTb XIHOK Yy BiCbKOBI cdepi pisHMX KpaiH, 30kpema Hopserii,
Lseuii Ta CnonyueHunx LUtatie Amepuku. MNaxi Coninko Big3Haunna 3poCcTaHHA
KinbKOCTi XiHOK, AKi cny»aTb y 36poinHux Crnax YKpaiHu, i akTUBHY y4acTb XKiHOK
Y 3aXMCTi HaWOoI AepaBu, 30Kpema Ha nepeaosii.

JonoBigayka TakoX BMOKpemuna npobnemy reHaepHOT PiBHOCTI, 0CO6/IMBO Y
cdepi onnaTy NpaLi >KiHOK Ta YOSOBIKiB, BKa3asia Ha CTEPEOTUNI, AKi NepeLLKOaKaTb
i BOCArHEHHIO, 30KpeMa y NornAgi Ha 3apobiTHy nnaTy, ie NPUAHATO, Lo YONOBIKK
MOBWHHI 3apo6nATK Ginblue 3a XKiHOK. BoHa 3aknvKkana Ao 3MiHU CcTepeoTuniB i
AKTUBHUX 3aX0fliB He NivLue 3 60Ky NOCafoBMX OCib, a 1y 3aKnafax BMLLOT OCBITU Ta
HaYKOBUX YCTaHOBAX, CTBEPAXKYIOUM, LLO BiANOBIAHI 3MiHM B OCBITi 3MOXKYTb iCTOTHO
NOKPALLMTK L0 CUTYyaLito.

lonoBa npaeniHHA IPoMafcbKoro 06’'eaHaHHA «XKiHoue 06'eaHaHHA, YKpaiHa»
Bionerta CyxaHoBa po3noBifa nNpo CBill 0COOUCTUIA, AK KIHKM 3 [JoHeYYnHN,
[OCBIf BNAUBY BOEHHOTO KOHMAIKTY Ha XMTTA CiM'i Ta BNacHy posib y Ui cuTyauii.
BoHa 3a3Haunna npo 3miHy pori XiHOK B YKpalHCbKOMY CYCninbCTBI Nif Yac BiHN
Ta HarosoCKNa, WO XiHKN CTany CUAbHILIMMW 1 aKTUBHILLVMMIW, HaBena NpuKnagn
XIHOK-NiepiB, AKi aKTUBHO 3aliMaloTbCs NIATPUMKOLO Ta peabiniTaui€io BeTepaHiB.
Jonosigauka po3noB.ina, 30Kpema, Npo CBOIO AiANbHICTb y chepi NigTPUMKY Cimel
BiICbKOBOC/TY>KOOBLIiB, @ TAKOX MPO YCMilUHi Nporpamu peabinitauii gna giten Ta
XIHOK, AIKi BTPATWV PigHUX-BIICbKOBOCIY>KO0BLIiB. BoHa nigKpecnna BaxnmBicTb
BiAKPWTOI CBiJOMOCTI, HeyrnepeaKeHOCTi OO0 reHAepY Ta BUXOBAHHS fiTell y Cnocio,
L0 AO3BOJISAE iM BifIbHO 06MPATL CBIl WISX Y XUTTi, HE3ANIEXHO Bif CTepeoTuniB
4n couianbHMX OYiKyBaHb.

3aBepuumna Il MapiynonbcbKui KOHCTUTYLiNHKIA GOpYyM NigCcyMKoBa cecisa nig,
Ha3Boto «MalbyTHE TBOPUTbCA 3apa3», AKY MofdepyBaB KepiBHUK CeKkpeTapiaTy
KoHctutyuinHoro Cyny YkpaiHu, [OKTOP PUANYHMX HayK, OKTOP HaYK 3 AepKaB-
Horo ynpasfiHHA, npodecop BikTop BecuacTHumii.

Ha 3aBeplueHHs opymy uneH Buwoi kBanidikauinHoi Komicii cyaais YkpaiHu
Bitanin Mauentok nigcymyBaB ANCKYCii WoAo AOCTYNy A0 NPaBOCYAAA B YMOBaX,
LLLO iCHYIOTb Ha [eOKYNOBaHNX TEPUTOPIAX, Ta iHLWNX BaXIMBUNX acNeKTiB Cy[0BOl
cuctemn YkpaiHu. BiH nigkpecnus, Wwo yacTnHy npouecyanbHOro 3akOHOAaBCTBa
YKpaiHu He afanToBaHO [0 peanil, y AKUX 3apa3 GyHKLIOHYTb Cyau, Ta Big3HaunB
cepriosHni fediunTt Kagpis i B cuctemi cygis, i B ixHix anapatax. Ocobnusy yBary
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naH Mauentok Npuainve repoiyuHin npavi CyaAiB Ta NpauiBHYKIB anapartis CyAiB Ha
TepuTtopisax, 6ina AKnx BegyTbcA 60MoBi Aii. BiH 3a3HauMB Npo HeJoNiKN 3aKOHO-
[aBCTBa, OCOBMMNBO B KOHTEKCTI KOMabopaLiiHOI JifafbHOCTI, AKa He Ma€ YiTKoro
BperystoBaHHA Ta BUMarae yBaru s 3anobiraHHsA Koy iHTepecam npaBocyana
Ta aBTOpUTETY YKpaiHu B LinomMy. TakoX BiH MOPYLUMB NMTaHHA HEOOXiAHOCTI AnC-
umMnniHapHOI BigNoBiganbHOCTI «in absentia», BUMOT 10 HOBUX CYAAiB Y KOHTEKCTI
€BPOiHTerpauii Ta NpoTnaii arpecii, OHOBIEHHA | HAMOBHEHHA CUCTEMU BUKAAa-
LbKUX KagpiB.

Crapmii NPoEKTHUI cniBpoObITHKK Mporpamu nigTpumkm gna Ykpaiin ObCE
OneKkcaHap BopgsaHHIKOB 3BepHYB yBary Ha KOHCTUTYLINHUI acneKkT eBponen-
CbKOT iHTerpauii YkpaiHu. BiH Big3HauvB BaXKNuUBICTb NpOBeAeHHA AMCKYCil Ha Lo
Temy i BUCJIOBMB NMOAAKY YYaCHMKaM, AKi B3A/IM y4acTb B 0GroBopeHHi. Kpim Toro,
[onosifay npoaHanisysas 3MiHU Ao KoHcTutyuil YKpaiHu 2019 poky Ta peakuito
KoHctuTyuinHoro Cyay YKpainu Ha ui 3miHW. Bin nigkpecnus, wo npaktuka Cygy
3acBigumna cepnosHiCTb Ta BaXKNMBICTb LIMX 3MiH, iX 3HAaUYLLiCTb AN1A EBPOMENCbKOro
Kypcy YKpaiHu, a TakoXK 3a3HauMB Npo HeobxiAHICTb 3mMiH o KoHcTuTyuii YKpaiHu
nepeq BCTynom YKpaiHu fo €sponeicbkoro Coto3y st HAbyTTA MOBHOMPaBHOIO
uneHcTBa. NaH BogsaHHikoB BMcnoBmB Hagito, wo KoHctutyuinHunm Cya Ykpaidm
6yne akTMBHO GOpMyBaTH Bi3ito MalibyTHbOro YKpaiHu Yepes CBOO NPaKTUKY, L0
€ KITIOYOBMM AN1A CTpaTeriyHol nepemoru KpaiHu. [MigcymoBytoun, BiH Haronocms Ha
HeoOXiAHOCTI MPOLOBXEHHA PO3MOYATOr0 0OroBOPeHHS, 3aKNMNKaB A0 LUMPOKOro
CyCMifIbHOrO Aianory Ha 03ByYeHi TeMu Ta NifKPeCnB BaXKNMBICTb MOYaTKY LibOro
npouecy Bxe 3apas.

Mpodecop Kadpenpu KOHCTUTYLINHOTO NpaBa lopruanYHoro GakynbreTy JIbBiB-
CbKOTO HaLioHaNIbHOro YHiBepcuTeTy iMmeHi IBaHa OpaHKa, LOKTOP PUANYHKX HayK
OneHa bopucnaBcbKa Bifj3HauuIa BaXKNMBICTb TaKX 0GroBOpeHb Ta BUC/IOBUIIA
noAsAKy opraHizatopam $Gopymy 3a BHECEHHSA aKTyaslbHUX FreHAePHUX NMUTaHb A0
MNOro nopsAaKky AeHHOro.

Cynpa KoHctutyuinHoro Cyay YkpaiHn OkcaHa MpuuyK akLeHTyBana Ha 0co-
6nuBocTi Il nneHapHoi cecii popymy, mogepaTopom AKoi BOHa byna, OCKinbKmM us
naHenb Bigobpaxana Temy | MapiynonbcbKoro KOHCTUTYLiIIHOrO popyMmy — FifHICTb
Ta LiHHOCTI. BoHa nigkpecnuna, wo KoHCcTUTyuia YKpaiHn — Lie He nnwie JOKYMEHT,
a cucTemMa LiHHOCTeN i MpUHLMMIB.

Cynpaa KoHctuTyuinHoro Cyay YkpaiHu OnekcaHpp lMeTpuilmnH 38epHyB yBary
Ha TBOPUMI NigXi Ta aKTUBHICTb yYacHUKIB GopyMmy, Bif3HAUMBLUN BaXKNMBICTb
MicTa Mapiynons Ak ueHTpanbHoi Temu opymy. BiH 3ayBaxuB, wwo dopym 6yB KOH-
CTUTYLIINHUM Ta HayKOBUM, NPW LibOMY MiAKPECINB BaXKNUBICTb KOHLENTYalbHUX
niaxogis Ao BupilLeHHA npobnem. MaH MeTpuLrH BUCIOBIB YNEBHEHICTb Y TOMY, LLO
nMTaHHA, 06roBopeHi Ha Gopymi, 30Kpema LLoo reHAepHOI PiIBHOCTI Ta MOBOEHHOT
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BifOY[OBW, € HAZI3BMYAHO aKTyallbHUMU ANA TUX, XTO 6epe yyacTb y MONITUYHOMY
Ta 3aKOHOAaBYOMY npoveci. BiH nigkpecnus BaXKnMBiCTb HaAaHHA Bignosigen Ha Ui
NMTaHHA Ta BKa3aB Ha HeOOXiAHICTb BM3HaYeHHA HanpAMY BUPILLEHHA BiANOBIAHNX
npo6nem Ana JOCATHEHHA pe3ynbTaTy.

3BEpPHYBLUUCH [0 yYacHUKIB dopyMy, KepiBHUK CeKkpeTapiaTy KOHCTUTYLiN-
Horo Cyny YkpaiHu Biktop BecuacTHuin BUCNIOBUB MOAAKY BCiM yYyacHMKaM 3a
IXHIO NpaLo Ta akTMBHY yyacTb i napTHepam KoHctutyuinHoro Cygy YkpaiHu, Aki
3pobunu Len 3axia MoXnMBYM. BiH 3a3HaumB, WwWo poboTa 3axody 6yna nnigHoHo i
3MICTOBHOI0, @ 06roBOPEHHA NPOGNEMHUX NWTaHb i WAAXIB iX BUPILLEHHSA € CBOE-
YacHMM i KoprcHM. OcobnmUBY BAAYHICTb BiH BUCIOBUB CyaaaM KOHCTUTYLiNHOMO
Cyny Ykpainu lannni lOposcbkin Ta Biktopy lopogoBeHKy 3a akTMBHY y4yacTb
y | Mapiynonbcbkomy KOHCTUTYLiiHOMY GOpyMi ABa POKM TOMY Ta 3a MiATPUMKY,
Lo CnpuvAna nojanbLoMy PO3BUTKY 3axoay.

Ha 3aBeplueHHs po6oTn dopymy BCimM yyacHUKam Bpyumnn ceptudikaTty npo
yyacTb Y Il MapiynonbcbKomy KOHCTUTYLiHOMY dopymi Ha Temy «Bi3il Maiiby THbO-
ro: KOHCTUTYLiINHMIA BUMIP NOBOEHHOIO BiAHOBMEHHA YKpaiHN Ta €BPONencbKol
iHTerpauii», a ydacHUKaM opnanH — TaKOX MOASKY Bif KepiBHMKa CekpeTapiaty
KoHcTtutyuiliHoro Cygy YkpaiHu. MoBHi TeKCTu gonoBigen onybnikoBaHO B LibOMy
36ipHIIKY. YCi yYaCHVKIM BUCTTOBUIU CMIOAIBAHHS, O NpoBefeHHst MapiynonbcbKoro
KOHCTUTYLiINHOTrO GOpyMy CTaHe JOOPOI0 TPAAULIIEID Ta MaifaHUMKOM 41 MITigHOro
Zianory Wopo akTyanbHUX NUTaHb BigOyaoBY Ta pO3BUTKY YKpaiHW, HanpaLloBaHHSA
Hi€EBMX MeXaHi3MiB yTBepa»KeHHA BEPXOBEHCTBa NpaBa (MpaBoBnaaaA) AK ofHiel
i3 3aCagHNUYNX EBPOMNENCHKMX LIHHHOCTEN, @ HAaCTYNHUIN dopym byae NpoBeaeHO
B MUPHOMY YKpaiHCcbkomy Mapiynoni.
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Biktop TOPOJOBEHKO

LOKTOP I0PUANYHUX HayK, Mpodecop,

uneH-kopecnoHgeHT HAlMpH YkpaiHn,
cypaa KonctutyuinHoro Cygy YKkpaiHu

BitanbHa npomoBa

LLlaHOBHiI NaHi Ta naHoBe, 1O6POro paHkKy!
[lo3BonbTe MeHi po3noyaT Hal Gopym.

Ha »kanb, pocCiCbKi BOEHHI 3104MHLI BKOTpe 34iNCHUAN aKT reHounay YKkpa-
THCbKOrO Hapoay i, AK BU 3HAETe, 5 »KOBTHA (BYOpa) 3aBaanu pakeTHOro ygapy no
NpoAyKTOBOMY Mara3uHy i kade B ceni [po3a Kyn'aHcbkoro paioHy XapKiBcbKoi
obnacTi, BHaCNifoK Yoro 3aruHynv 49 niogew, y Tomy YAChi WeCTUPIYHMA XONYKK,
cemepo nofen oTpUManu NOPaHeHHs, y TOMy YACi ofHa ANTUHA.

LLlaHOBHIi yyacHMKK, NPONOHY!I0 BLUaHyBaTV NamM'ATb 3arnbamx XBUIMHOK MOB-
YaHHA. [Mpowy cigatn.

LLlaHOBHi naHi Ta NaHOBe, JO3BOJIbTE MeHi 3a AOPYUYEHHAM BUKOHYBaya 060B'A3KIB
lonosu KoHctutyuinHoro Cyay YkpaiHu Bonognmmpa Mowncrka, MOIX LaHOBHUX
koner — cyanis KoHctutyuinHoro Cygy YKpaiHu, AKi NPUCYTHI B 3ani i NPUCYTHI
OHMaliH Ha Halomy $popymi, Takox NpauiBHKKiB CekpeTapiaTy Cyay Ta 3a MOK/IMKOM
cepus NprBITaTh BCiX NPUCYTHIX Ha [l Mapiynonbcbkomy KOHCTUTYLiNHOMY GopyMmi.

Ynm € Mapiynonb ana KOXHoro ykpaiHua? PaHiwe My 3Hanu nNoro Ak micto
TPYZOBOI ClaBU, MICTO ClaBU MeTanypriB, MiCTO MOPAKIB i CTyAeHTIB i 3arasiom
HaA3BMYalHO NPaLbOBUTUX, MPUBITHUX NtoAeN, AKi BCIM cepueM nobnATb CBOE
pigHe micto. Ane nicnA HeCnpPoOBOKOBAHOI, HEBMMNPAaBAAHOI, XKOPCTOKOI arpecii
pocicbKkoi pefepauii npotn YKpaiHm Mapiynonb cTaB CUMBOJIOM HE31aMHOCTI,
CUMBOJIOM CUN AYXY YKPaiHLiB, CMMBOJIOM repoiB 3axMCcHUKIB A3oBcTani, 6inuis
nereHfapHoro nosky «A3oB», MOPCbKMX MIXOTUHLIB, NPUKOPAOHHNKIB, NPaLiBHUKIB
noniuii Ta MelwKaHLiB MiCTa, AKi 3i 30poE€to B pyKax CTann 60poHUTY pigHe MicTo.

JeHb nouyaTKy noBHOMacLITabHOT arpecii — 24 noToro 2022 poky — Ha3aBXau
3MiHMB YKpaiHy Ta yKpaiHLUiB. Mu GinbLue He 6ygemo BigKknagaTi Ha NoTiM BUpPiLLeH-
HA Npobnem, NoB'A3aHMX i3 HaLioHanbHO 6e3neKolo, He byaemMo cnpuitMaT CyTo
fAeknapatmsBHO Npunuc cTaTTi 17 KoHCTuTyLii YKpaiHWy, 3a AKUM 3aXUCT CyBepeHITeTy,
TepuTOpiaNbHOI LiNiCHOCTI, 3a6e3neyeHHA EKOHOMIYHOI Ta iHbopMaUiiHOi 6e3neKkn
€ HaMBaXkNBiLWo GYHKLIEI AepKaBK i CNpaBoio BCbOro YKPaiHCbKOro Hapoay.
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MNMoBHOMacwWwTabHa BillHa, AKa 3a 3ayMOM CTpaTeriB Y KpeMiBCbKMX KabiHeTax
Mana 3HMLWKMTN YKpaiHy AK Aep»KaBy, 3arapTyBana i 3rypTyBana BeCb YKpaiHCbKNi
Hapop, NepeTBOpWIa HaC Ha MOHOJTITHY HaLito, HaLilo, AKa My»Hbo 6opeTbcA 3
arpecopom.

IHCTUTYULINHO cepep OpraHiB AepaBHOI BNaAn UM He HarBaXKkNuBille MicLie B
CUCTEMI 3aXUCTY AEMOKPATUYHMX LIHHOCTEN Ta iIHCTUTYTIB, FapaHTYBaHHA KOHCTUTY-
LifHUX NpaB i cBo6OA NtoArHK, 3ab6e3neyeHHs il npaBoBnaaas nocigae KoHctuty-
uinHmn Cyg YkpaiHu. 3a nepiog MamxKe TPUALATAPIYHOI BiANbHOCTI KOHCTUTYUINHOTO
Cypy YKpaiHu BiH HeOfHOPA30BO CTaBaB Ha 3aBafi TM, XTO HamaraBCA 3pyHYBaTH
OeMOKpPaTUYHi, NPaBOBi LiIHHOCTI, TMM, XTO He NOBaXaB NPVHLMMN NpaBoBagaA.

besymoBHO, npioputetom gna KoHctutyuinHoro Cyay YKpaiHu € yTBepaKeHHsA
B HaUiOHaNbHin NPaBoOBil cUCTeMi Ail NPUHLUMNY NpaBoOBNagAsA, 3aXUcTy npas i
CcBOOOZ NIOAUHY | FpoMagsaHMHa. OpraH KOHCTUTYLiIMHOT IOPUCAUKLIT HaBiTb y Liel
BaXKKMI Yac, yac BiliHW, TPOJOBXKYE 3AiMCHI0BATI CBOI QYHKLT 1 yXBantoBaTy pilleH-
HA, yTBEPOKYIOUM Ti AeMOKPaTUYHI NPUHLMMAN, AKI MU HAMAaraeEMoca peanisyBaTin
NMOBHOIO MiPOI0, CTaBLUW KaHAMAATOM y uneHun €C.

Ak BM nam’'aATaeTe, 13-14 BepecHa 2021 poky 3a iHiLiaTMBO KOHCTUTYUINHOIO
Cyay YkpaiHu 1a ObCE 3 Harogwm 25-piuuda ctBopeHHA KoHcTuTyuinHoro Cyay YkpaiHn
6yno nposeaeHo | MapiynonbcbKuini KOHCTUTYLiNHWI GopyM Ha Temy «JTofcbKa
rigHicTb Ta 3a6e3neyeHHs NpaBs MIOAUHN B YMOBAX CyCrinbHMX TpaHchopmaLiny.

Tpeba 3a3HaunTy, L0 OAHMM 3 TUX, 3aBAAKM KOMY MU NpoBenn el popym came
B Mapiynoni, cTaB 3emnAK MapiynosnbLis, NOAUHA, AKa Hapoaunach i 6arato pokis
Xuna B ubomy MicTi — KepiBHUK CeKkpeTapiaTy KoHcTuTyuinHoro Cygy YKpaiHu
Biktop Mukonarnosuny becuacTHmi, AKMI TaKoXK NPUCYTHIN Ha || KOHCTUTYLiIHOMY
dopymi i cborofHi byae 6paThi akKTUBHY yUacTb Y 3aX0fi.

Maemo Hagito, wo HacTynHui [l MapiynonbCbKmin KOHCTUTYUiNHUA GopyMm Bifdy-
[eTbcA BXe Yy 3BinbHeHoMy Mapiynoni, i M1 3HOBY NOBepHEMOCA [0 PifgHOro micTa.

[ye nprnemMHo, WO cepeA cNiBOpraHi3aTopis 3axoay i TNX, XTO NigTpumye KoH-
ctutyuinHni Cya YkpaiHn, OBCE, € BUAaTHI HayKoBL,i HaLWOl KpaiHW, NpeACTaBHUKN
NPOBIAHNX HAYKOBUX LLIKIS.

Hapa3BuyaliHO NPUEMHO, O CbOroAHi, AK i Ha | KOHCTUTYLIHOMY dopyMi, cepeq
cnikepis € [onoBsa, 3acTynHWK [010BM | uneHn HayKoBO-KOHCYNbTaTUBHOI pafu KoH-
ctutyuinHoro Cyagy YkpaiHum, BUaaTHi BU€Hi, 4O AYMOK AKMX B aCNeKTi Bi3il Haworo
ManbyTHbOIO NPUCITYXAETbCA CYCMiNIbCTBO | MOXHOBMAALI 30Kpema.

Hap3suuanHo BaxknvBo, Wwo TemMa [l MapiynonbcbKoro KOHCTUTYLiNHOIO dopymy
npucBaAYeHa came Norisay B MaibyTHE, TOMY LLLO KOXKeH YKpaiHeLb 3HaE, Lo, 6e3y-
MOBHO, Nepemora byfe 3a YkpaiHoto. [locutb npocTi cioBa «fA — Mapiynonb» ctanm
BIZJOMUMU 1151 KOXKHOI JIIOAMHY B CBITI, i TX CKaXe KOXKeH YUYaCHMK HaLoro Gopymy.
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3axi NPOBOAMTLCA TAKOX Y PEXMMI OHNalH, 3aBAAKM YOMY O HacC NPUEAHANoCA
6inbLue 20 TCAY KOPUCTYBauiB MepexKi. OTxe, GopyM OXOMIOE NPaBHUKIB He TiTbKK
HaLLOi KpaiHW, a, MOXHa CMIfIMBO CKa3aTu, i BCbOro CBITY.

Tomy My 6yaemo Kasatu i po3ymitut: «A — Mapiynosnb, a Mapiynonb — ue YkpaiHay.
CnaBa YkpaiHi!
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Amb. Marcel PESKO

Special Representative of the OSCE
Chair-in-Office -

Project Co-ordinator in Ukraine

Your excellency, acting Chairperson of the Constitutional Court of Ukraine!
Dear judges of the Constitutional Court of Ukraine!
Ladies and gentlemen, dear colleagues, dear friends!

It is my great pleasure to welcome you at the Second Mariupol Constitutional
Forum.Two years ago, when the First Constitutional Forum gathered constitutional
judges, legal community and civil society at the beautiful and peaceful Mariupol
nobody could have predicted that a few months later this picturesque seaside city
would become a place of incredible suffering of civilian population and a national
symbol of resistance and fight for freedom.

Unfortunately, we know that there are many such towns and villages in Ukraine.
Wiped off the face of the earth.

Two years ago, my predecessor Ambassador Henrik Villadsen when greeting
participants of the | Mariupol Constitutional Forum held in Mariupol underlined
the symbolic significance of holding constitutional forum at the hospitable city
of Mariupol. Today this symbolic significance acquired new meaning and new
dimensions. We can't be at Mariupol today as the city destroyed and occupied by
the aggressor. But we can pay tribute to its sacrifice and honour the victims of the
war. And these tribute and honour entails dialogue with people to forge a clear
vision of the post-war future.

The vision of the post-war Ukraine, including foremost the rule of law and
human rights, democracy, gender equality and gender dimension of post-war
reconstruction, European integration, transitional justice is now needed by the
Ukrainian society as never before.

| believe the OSCE in Ukraine will, as it always has been, an effective tool to
bringing forth these visions we talk about, and we stand ready to continue the
excellent co-operation with the Constitutional Court of Ukraine, regional and local
authorities, academia and civil society. This event is a good example. Throughout
tailored joint projects, aimed at supporting the democratic and social resilience of
people of Ukraine we put a special emphasis on promoting access to constitutional
justice to ensure better access of people to the constitutional justice tools, focusing
through projects on gender equality issues and the defence of vulnerable people.
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And | commend the Constitutional Court of Ukraine for deciding to put the
idea of future’s vision of post-war Ukraine as the key themes of today’s event. | am
glad that today you would be able to discuss and shape the joint vision on the
crucially important topics, such as access to justice, European integration, gender
dimension of the post-war recovery, transitional justice instruments and many
other important issues.

I would like to thank you all who found time and opportunity to take part in this
event and wish you fruitful discussions. Thank you for your attention.
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Muxaiino BAUMYPATOB

LOKTOP I0PUANYHUX HayK, Mpodecop,

3aCNy>KeHWI JiAY HayKW | TeXHIKM YKpaiHu,

aKagemik YKpaiHCbKOT akagemii HayK,

uneH HayKoBO-KOHCYNbTaTUBHOI pagu

KoHctutyuinHoro Cyay Ykpainu,

npodecop Kapeapu NONITUUHNX HaYK | NpaBa
MNiBAeHHOYKpPaiHCbKOro HaLiioOHanbHOro NeAaroriYyHoro yHisepcuteTy
imeHi K.J. YwmnHcbKoro

Bopnc KOOMAH

LOKTOP IOPUANYHUX HaYK, CTapLIniA JOCNIAHVIK,
3aCny>KeHU IPUCT YKpaiHu,

npodecop Kabeapu npasa

YHiBepcuteTy imeHi Anbdpena Hobens

POJ1b OPTAHIB MICLLEBOIO CAMOBPAAYBAHHA
Y NMOBOEHHOMY BIAHOBJIEHHI
TEPUTOPIAJIbHUX TPOMALA

1. JocnigxKyBaHa npobnemaTtrka NoB’A3aHa 3 TeMNOPanbHOK CTPaTeriyHo0
NepcneKkTUBOIO iCHYBaHHA Ta PO3BUTKY YKpaiHCbKOT AepaBu, konwu nicna MNepemoru
y BilHi 3 Poci€to nepen YKpaiHO NOBCTaHYTh i Lie AOCUTb TPUBANNIA Yac CTOATUMYTb
He MeHLU Ba)KNMBi CTpaTeriyHi 3aBAaHHA BiAHOBNEHHA CyCNinbCTBa i Aepxasu. [inc-
HO, XOua BillHa LLe He 3aKiHYmnaca, NpoTe HaHeceHi YKpaiHi NoAchKi, MaTepianbHi Ta
€KOJIOTiYHi BTPATU BXE BUMIPIOIOTb HE TiNIbKM TPUbOHAaMW FPUBEHD, a 1 TPUBANICTIO
60110BUX i1 | TEPOPUCTUYHUX OBOMOOBUX, MiGPUBHIX, PAKETHUX, i3 BUKOPUCTAHHAM
BM/1A pyliHyBaHb LMBINbHOI iHOPACTPYKTypy TepuTopianbHKx rpoMag (gani — TI).
Ix MaclTaby HEMUHYYe 3pOCTaTVIMYTb, @ Lie aKTyani3ye i KOHTEKCTyani3ye NUTaHHA
NMOBOEHHOTO BiJHOBNEHHSA — peiHmezpauii, peHosauil, peabinimauyii ma pearimayii Ak
TEPUTOPIN i3 X LOBOEHHUM iHDPACTPYKTYPHUM HaNoOBHEHHAM, Tak i camux TI, 0cobnnso
B KOHTEKCTi BifHOBMIEHHA Ta PO3BUTKY:

+ no-nepue, iX IOACbKOro CKNagy Ta HOMEHOSOriYHMX O3HaK (i3 ix BianoB.ig-

HUMM KiNbKICHUMN Ta AKICHAMW XapaKTepucTnkamm) (aHmponosozivHudi
YUHHUK — aBT.),
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+ no-gpyre, ix yHKLiOHanbHO-3MiCTOBMX BNIaCTUBOCTEN, W00 OpraHi3awiiix
iHAMBIQYanbHOro, rPynoBOro i KONEKTVBHOIO KUTTEBOTO LIMKITY (eK3ucmeH-
YitiIHUU YUHHUK — aBT.),

+ no-TpeTe, 0cobnmBo ix cTabinisawii Ta cTanocTi po3BUTKY B chepax eKOHOMIY-
Horo, iHaHCOBOro, TEXHONOTYHOrO, €KOJIOTIYHOr O, YNPaBMiHCbKOrO, /I0f-
CbKOTO Ta iHLWMX pecypCHMX NoTeHLianis (pecypcHUl YUHHUK — aBT.), @ TaKOX

+ MNo-yeTBepTe, iX MONITNKO-MPAaBOBOI Ta EKOHOMIKO-MPaBOBOI Cy6'EKTHOCTI,
HaneXKHOro HOPMaTVBHO-CTaTyCHOrO 3abe3neyeHHs TOLLO TEPUTOPIN, @ TAKOX
NOACHKOrO COLiyMY, L0 HAa HMX MELLKAE Ta 3QiNCHIOE CBIl XXUTTEBUN LUK —
OTXKe, BMMiPIOBaHHA Ta OLiHKM AK OKpPeMOI IIoANHK, TaK i il rpyn, acouiauin
MicLeBUX »KuTeniB Ta BCiel TI' (cmamycHUl YUHHUK — aBT.).

OTXe, MO>KHa KOHCTaTyBaTH, LL{O HAaBE[EHI BULLE HANPsMU € NpedMemHo-06'ekm-

HUM CK/1a00M NOBOEHHO20 BIOHOB/IEHHA YKPAiHU.

BogHouac cnig 3a3HaunTy, WO HaBedeHi 3aBAaHHA NOBOEHHOIO BifHOBJIEHHA
Ma€ BMPILLYBaTUN He TifIbKWN JeprKaBa, akTUBHY YUacTb Y 3a3HaueHMX npoLecax MatTb
6patu i1 cami TT (X >KuTeni-uneHm), ki O4OosIIOITb 3aKOHHO CHOPMOBaHI HMU OpraHu
MicLieBOro camoBpsagyBaHHs (Zani - OMCB). Kpim Toro, ykpaiHCbKe CycninbCTBO, fKe
BiCTOIOE HE3aNEXHICTb | AeMOKPATUYHI LliIHHOCTI He TifIbKM CBOET KpaiHK, a 1 YCbOro
L1MBINi30BaHOrO CBITY, CNOAIBAETbCA HA AOMOMOrY Aep»KaB CBITY, LUINPOKOro Kona
Cy0’eKTiB, WO OYHKLIOHYIOTb Ha iX TepeHax y Pi3HUX POAX Ta B Pi3HNX NMPaBOBYX
cTaTtycax (iHauBIAiB, NiANPUEMHNLBKIX CTPYKTYP, OPraHiB Aep>kaBHOI nyoniyHoT
Bfay, MyHILMMNANbHUX OPraHiB TOLWWO), y po36yaoBi 3pyiHOBAHOTO.

OTKe, BBAXKAEMO, LLIO CaMe TaK MOXKHA BU3HAUNTW Cy6 eEKMHUU CK1A0 NOBOEHHO20
8i0HOB/1EHHSA YKpaiHU.

JianbHicTb Woao NoBoeHHOrO BigHOBNeHH:A TI YKpaiHu Tpeba OyayBaTh Ha BxKe
anpo6oBaHiii paHille B CBITOBI NPaKTULi yNpaBRiHCbKO-AiANbHICHI Napagurmi B cuc-
Temi KOopAVHAT «AOHOP — PELIMMIEHT», afle B Cy4aCHMX YMOBAX, 3BaXKalouu Ha LUMPOKe
Kono cy6'eKTiB — yuacHWKiB NpodinbHOI AiAnbHOCTI, MOXNUBICTb GOPMYBaHHA AKICHO
HOBUX Ta IHTEHCUBHUX GOPM MiXKHAPOZHOTIO CMiBPOGITHNLTBA i3 3apyOiXKHUMUN NapTHe-
pamu, BoHa Moxe MoardiKyBaTUCA Ta PO3BMBATUCA, Hacamnepes Ao Gopm crinbHOro
MapTHEPCTBA, CyMICHOro BUPOOHMLTBA, LiifIbOBOro CNiBPOGITHULITBA, MAaTPOHATY Haj
BiANOBIgHMMMN 06'eKTaMK BiJHOBNEHHS, diHaHCOBOro 3abe3neyeHHsA OKpeMmx Npo-
rpam peHoBaLlii TepuTopil (30KpeMa i piHaHCOBUX rapaHnTil [1]), peanizauii NinoTHUX
MPOEKTIB, NiArOTOBNEHHA MyHILIMNaNbHOro NepcoHany 3 HanbinbL NepcneKkTUBHUX
dopm BigHOBNEeHHA ana TI Ta iX MyHiLMNanbHOro rocrofapcTsa ToLLO.

OTXe, BBaXaEMO, L0 B LibOMY KOHTEKCTi MOXHa roBOpPUTY NPo GopMyBaHHA
BiANOBIQHOT ynpasniHcbKo-0if/IbHICHOT napaduemu NOBOEHHO20 8iOHOB/IeHHA YKpaiHu.

Paszom i3 TUm Tpeba 3a3HaumnTK, WO Nepes NovaTkom po3byaoBU yKpaiHCbKe
CyCninbCTBO MA€ BU3HAUUTUCA 3i CBOIM BaueHHAM ManbyTHbOrO Ta NpoaHanisysaTu
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opraHisauiiHi 1 KOMMNeTeHLiNHO-PeCypPCHi MOXIIMBOCTI HaBeAeHUX CY6'eKTIB, WO
BXOZATb [JO KONa Cy6’eKTHOro cKnafy NOBOEHHOIO BifHOBNEHHA YKpaiHu.

OTxe, AKLLO AifNbHICTb OPraHiB fep»KaBu 34e6inblioro 3abe3neyeHa BianoBia-
HUMW KOMMNETEHLIHMMM NOBHOBAXXEHHAMU B YMOBAX €KCTPAaOPANHAPHOTO GyHK-
LlioHYBaHHA 1ep>KaBHOCTI, 30KpeMa B yMOBaxX BOEHHOMO CTaHy, TO TaKOro He MOXHa
cKa3zatu ctocoBHo OMCB. Mo-nepuuie, Tpeba 3a3HaumUTH, LLO B yMOBaX BOEHHOTO CTaHy
OMCB ¢akTryHO No36aBneHi 6iNbLIOCTi CBOIX KOMMETEHLiIHMX MOBHOBaXXeHb Yepes
DiANbHICTb BiICbKOBMUX aAMIHICTpaLin, WO Ail0Tb Y Lien nepiof 3amiCTb BUKOHABYMX
opraHiB OMCB. [Mo-gpyre, aHani3 iCHylUNX KOMNeTeHUinH1X noBHoBaxeHb OMCB
CBiQUMTb NPO Te, L0 HEMAE LiNIbOBMX MOBHOBAX€EHb, CMPAMOBAHX Ha BMpILLEHHA
3aBAaHb MOBOEHHOrO BIAHOBIEHHA HALLOI AepXaBu.

Kpim TOro, Ha CbOrofiHi HeMa€ KOHLUEeNTyanbHMX NOIOXeHb WoAo feranisadil gi-
ANbHOCTI IHO3EMHIX CY6'€KTIB Y BUPILLEHH] HaBeAeHUX NPOdiNbHYIX 3aBAaHb B YKpaiHi
(TpuBa€e nepiog 06roBopeHHs Ta igeHTUdIKaLiiHE HaNPaLIOBAHHS OKpeMuxX popm
Mi>KHapoAHOro CriBPOOGITHNLTBA — aBT.), 60 CbOroAHILLHI piBeHb Ta GOpPMU TaKoT
[IOMOMOT 1, LLIO NMepeBaXkHO OXOMJIIOE HaflaHHA 6narogiiHol gonomoru TI Halwoi aep-
»aBW (Le B X0OHOMY pasi He CTOCYETbCA BUPILLANIbHOI PO HALLNX AepKaB-COIO3HUKIB
y 3a6e3neueHHi 3CY 36poeto Ta iHWMMY Braamy 3abe3nedyeHHs — aBT.), IX BUPILINTY,
0CO6MMBO B KOMMIEKCHOMY | MEPMaHEHTHOMY PO3yMiHHI, He 3MOXe, 06'EKTUBHO
3BaXKaloun Ha 06CArY, MaclUTaby | TemnopasbHi XapaKTepPUCTUKM TaKoi OisiNIbHOCTI.

OTXe, MOXHa roBopuTy nNpo GopmMyBaHHA 06'EKTUBHOI NOTPebn B Hopma-
MUuBHO-KOMNeMeHMHOMY Cynpo800OXKeHHi | 3a6e3neyeHHi npoyecis NOBOEHHO20
8i0HOB1eHHSA YKpaiHu Ha pieHi T

Kpim Toro, Tpeba 3a3HaunTy, WO B YCiX KpaiHax CBiTY 6aueHHA ManbyTHbOro
cTaHy i po3BuTKy Tl Bigobparka€e BianoBifHa Bi3if — yABNEHHSA XXUTENAMY — UnieHaMun
TI cBOro MaibyTHbOrO, XapaKTepPHKX NOro puUC.

Ane AKLWO TaKa Bi3ifl BXKe € HanpaLbOBaHO B 3arafibHMX pUcax Ha PiBHi gep-
XaBu y Bugi [naHy BigHOBNEeHHA YKpaiHu (3 iHTePaKTVBHOIO Ta akTyaslbHOIO Maroto
iHPPACTPYKTYpPHUX PYHYBaHb, NepenikomM HalioHaIbHUX MPOorpamM BifHOBNEHHS, i3
BU3HAYEHHAM MNnaHy BifHOBIEHH:A YKpaiHu, o 6a3yeTbcA Ha 5 OCHOBHUX NPUHL-
nax: 1) HeraHUM NOYaTOK i NOCTYNOBUIA PO3BUTOK; 2) HAPOLLYBaHHA CNPaBeannNBoro
nobpobyTy; 3) iHTerpadis B €C; 4) BinOynoBa KpaLloro, Hix 6yno, B HaLlioHanbHOMY Ta
perioHanbHOMy MacLuTabax; 5) CTUMyntoBaHHA NPYBAaTHUX IHBECTULN TOLLO), MPOEKT
AKoro 6yno npeseHToBaHo e y 2022 poLii B Mexax MixHapogHoi koHpepeHLi B JlyraHo
(Wsenuyapin) [2], To Ha piBHI MicLieBOro camoBpagdyBaHHA Ta TI, WO MOro BTiNOOTb,
BOHa GaKTWNYHO € BiICYTHbOIO.

Ha nymky B. O6yxa, LiboMy € MOACHEHHS, 60 JOKM TPVBAE BillHa, CKNagHO BU3HAUNTH,
AKoto Oy7ie BiinpaBHa ToUKa «yKpPaiHCbKOro peHecaHcCy», 60O0BI fii 1 BOPOXi pakeTHi
aTaKu fiefb He WoAHA BHOCATb KOPEKTUBY B Oyfb-AKi nnaHu. Ane Le He 03Hauag, Lo
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nnaHyBaTy He Tpeba. | MaeTbCA He NuLe NPOo HalioHaNbHY Bi3ito, a 1 MPO CTpaTeriyHi
Nporpamu Ta KOHKPETHI NPOEKTUN Y perioHax i Ha micuax. AfpKe 3p03yMino, Wo €au-
HOro peLenTy BiAHOB/IEHHA [NA MafIeHbKOrO Cefa il BeNMKOro 06/1acHOro LIEHTPY U
MiCTa-MifIbAOHHMKa OyTV He MoXKe. [lecb MOLKOAMXEHHA He3HaYHi, a nodeKyaw Lini
MiCTa CTepTi paLumcTamm 3 nnua 3emii. [lecb Ha 3BiflbHEeHVIX Bif BOpOra TepuUTopisx yxxe
BiHOBJIOIOTb OKPEMi BYAVIHKI, KBapTann 1 MiKpOpParioHW, a KyAWCh LLIOAHSA «MPUITiTaey.
[ecb 36epernnca NignpueMCTBa, L0 HAaNOBHIOIOTb BIOAYKET, a AeiHAe iX 3pyNHOBAHO
BLLUEHT. | Takmx BiMiHHOCTel — 6e3niu. BpaxyBaTu BCi HI0AHCK «3a PO3HAPALKOIO 3
LieHTPY» HEMOXKMBO. TOMy TYT — «M’'AiY Ha NoJi rpoMag» Ta rfPOMafACbKOCTI, AKa Ma€e
nifikasyBaTy, [ornomaraTi 1 060B'A3KOBO KOHTPONOBaTK MicLieBy Bnagy [3].

OTxe, came TOMy AeprkaBa 3anponoHyBana HoBy $inocodito NOBOEHHOIO
BilHOBNEHHs TI fep»aBu, o GaKTUUHO 6a3y€eTbCs HA AKICHO HOBI METOAOMOTI.
Mo-nepLue, 3amicTb TOro, Wo6 CNycKaTy 3ropy KOHKPETHI 3aBAaHHA rpoMagam,
BNnaga 3a NigTPUMKU MiXKHaPOAHMX MApTHEPIB BMpPIiWMIa 3anpornoHyBaT MeTo-
[OJOrio NNaHyBaHHA MabyTHbOrO BifHOBNEHHA B 3aranbHUX pucax. MNo-gpyre,
Taky cobi 060M0OHKY, Wo 6yae BXxe anpiopi cGopMOBaHOI, MaloTb HANOBHIOBATM
KOHKPEeTHUM 3MicTom cami TI 3a paxyHOK po3pobieHNX KOHKPETHMX 3ax0piB i3
BKa3iBKOIO Ha JIOKasibHi Ta perioHanbHi npioputeTn BigHOBNEHHA. [1o-TpeTe, nnaH
i1 i3 po3pobneHHs Mporpam KOMMNIEKCHOTO BifHOBNEHHA 06iacTe abo TepuTopil
TT (iX YaCTWH), WO MiCTUTb YiTKi aNIropUTMIK PO3POBIEHHS TaKMNX MPOrpam, yke 6yno
06roBopeHo y TpaBHi 2023 poKy Ha 3acifaHHi poboyoi rpynu KomiteTy BepxoBHoI
Pagwn YKpaiHu 3 nTaHb opraHisauii gep»aBHoi BNagu, MiCLLeBOro CaMoBpAAYyBaHHS,
perioHanbHOro PO3BUTKY Ta MiCTOOYAYBaHHA.

B ocHOBI nnaHy AN nexuTb aHani3 CTPyKTypw 6i3Hecy, MaliHa, HaceneHHs i BCiel
pecypcHoi 6a3u TT, 3pobneHuin ekcneptamm NMporpamu USAID DOBRE. ®axiBLi Ha
OCHOBI TAaKOTO aHani3y BXe po3mnoyanu NigroToBIeHHA NINOTHMX MPOEKTIB Nporpam
KOMMJIEKCHOrO BigHOBNeHHA Y 18 rpomagax Kiposorpagcbkoi, MnkonaiscbKoi,
XapkKiBcbKoi Ta XepcoHCcbKoi obnacTen [3].

OTXe, MOXHa roBOpUTU NPO opMy8aHHA MeMOoO0s102ii ma Memodoos102iuH020
3abe3neyeHHs NOBOEHHO20 8iOHo81eHHSA TI 8 YKpaiHi, Wo 8idnosioae ma KopecnoH-
OyE€ i3 3a2a1bHO0EPXXABHUMU HACMAHOBAMU MAKOI peaHimayii, 3a 6eznocepedHb0oto
yyacmio camux TI ma ix 2pomadcekocmi.

Kpim Toro, BBaxatoum Ha HEBM3HaUYEHN XapaKTep NPOAOBKEHHA Ta 3aKiHYUeHHA
BilCbKOBMX Aili i3 60Ky Pocii, BBa>kaeMo 3a NOTPibHe BU3HAUNTUCA 3i CTPOKamMU
royaTKy Takoro NoBO€EHHOr O BifHoBNeHH:A TI YKpaiHu. AKLo nTu Big MeTadisnyHmx
yABNEHb 1O KOHCTPYKTMBY, TO TaKe NOBOEHHE BiJHOBNIEHHA HEOOXIAHO PO3MOYMHATY
BX€ CbOrOfHi, e [0 3aKiHYeHHsA akTUBHMX BOEHHUX Aill, TOOTO Tpeba BifbynoBy-
BaTW Ta byayBaTu KpaiHy B nepiof BiHW, BUKOPUCTOBYIOUMN NMO3UTUBHUIA AOCBIA
[epaBu Ta rpomag I3painto, Aki B yMoBax NOCTiINHOrO BOPOXOro OTOYEHHs 3 6OKy
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TEPOPUCTUYHMX YTpynyBaHb HaBuMNMCb OyayBaTy, PO3BMBaTLK Ta BigpoaXyBaTy
CBOI0 iHPPACTPYKTYpPY, CTBOPUBLLM CyYacHY KpaiHy, L0 XapaKTepr3yeTbCA BUCO-
KM piBHEM €KOHOMIYHOTO i COLianbHOro po3BUTKY, CYHYaCHUMU i PO3BUHEHMI
cmcTemamm 6yaiBHULTBA, TPAHCMOPTY, 3B'A3KY, OCBITM, OXOPOH 340POB’A TOLLO.

OTXe, MOXXHa FOBOPUTU MPO BU3HAYEHHA MeMNOPaabHUX Xapakmepucmuk no-
B0€HH020 8i0HO8/IeHHA TI 8 YKpaiHi, wjo 8idnogidae nepedosomy cgimosomy 0ocsidy
U020 peanizayii 8 ekcmpemanbHUX yMo8sax iCHy8AHHA | yHKUIOHYBAHHSA 0epXasHOCMI.

2. Tpeba 3a3HaumnTy, L0 aBTOPW BXKe 3BepTanuncs Ao Liei npobnemMaTriku paHilue,
KONM JOoCniaKyBanu posib OpraHiB MiCLLIEeBOro CamoBpPALYBaHHA B Mepiof BOEHHOIO
CTaHy B YKpaiHi [4]; nig yac gocnig»KeHHs i aHanisy couianbHO-NPaBOBMX acMeKTiB
BVHVKHEHHA Ta GopMyBaHHA B YKpaiHi MiniTapHOro KoHcTUTyuioHaniamy [5] i
MiniTapHOro MyHiumnaniamy [6]; a TakoX B npoueci 4OCNiAKEHHA 3aKOHO4ABYOroO
3abe3neuyeHHsA GoOpMyBaHHsA i peanisauii AepkaBHOI NONITUKM YKpaiHM B yMOBax
BOEHHOTO CTaHy [7].

OTxe, e Ha caMoMy MOYaTKy NPAMOI POCINCbKOI arpecii, y npoLeci BU3HaueHHA
TeoPeTNKO-MPAKCEONOriYHMX 3acaj MiNiTapHOro KOHCTUTYLiOHanNi3My GpakTUuHO
BM3HAUYMNIM 1 OCHOBOMOJIOXHI 3aCagu MiniTapHOro MyHiuunaniamy, Wo opraHiyHo
NoB'A3aHNI i3 0CHOBHMMY chepamu (popmamu) 3aranbHoi gianbHocTi OMCB Ta TT,
AKi BOHV OUONIOKOTb, Ha TEPUTOPIAX CBOTO iCHYBaHHA i QYHKLiOHYBaHHSA, — aBTOpY
3'acyBanu BignoBigHi cdepu (MpaBoBi cTaHM), AKi HANPAMY BNAXBAOTb Ha MPaBOBUIA
pexnm peanisadii Ta 3axmcTy NpaBs NOANHY Ta MOXYTb Oy TV ebeKTUBHO i NpoayK-
TUBHO 3aCTOCOBaHi 10 BOEHHOIO CTaHy Ta CTaHy BillHW Ha TepUTOPIi Aep>KaBu.

Ha Hawy aymKy, B yMOBax BOEHHOMO CTaHy B YKpaiHi MOXHa BU3HAUMTL TaKi
YoTUPW OCHOBHI chepu (bopmum), a came:

a) s ymoeax ¢pyHKyioHysaHHs OMCB ma TI Ha mepumopisix, Wo He 3a0isiHi Y BOEHHUX
0isix, TOGTO Tam, fie iCHYI0Tb YMOBW AJ1A BiAHOCHO CTabiIbHOro 3QiMCHEHHA fisNb-
HocTi OMCB y KOHTEKCTi BUKOHaHHA H/MU CBOIX KOMMETEHLiNHNX MOBHOBAMEHb i3
YMpaBniHHA TEPUTOPIAMY | MOXKINBOCTI ANA 3abe3mneyeHHs BiaNoBIgHNX YMOB A/is
obyHKUioHyBaHHA TI, OTXe, 3 OpANHAPHUMM Ta CTabiNbHUMK YMOBaMM MPaBOBOIO
pexumy peanisauii Ta 3aXuCTy Npas NOANHNY;

6) 8 ymosax ¢pyHkyioHysaHHs OMCB ma TI Ha mepumopisx, 0e npoxooums 80-
€HHE NPOMUCMOSAHHA 3 d2pecopom, TOOTO TaMm, ie YMOB 151 BiIHOCHO CTabinbHOro
3aincHeHHA gianbHocTi OMCB y KOHTeKCTi BUKOHaHHA HAMUM CBOIX KOMMETEHLiNHNX
MOBHOBAKEHb i3 yNpaBiHHA TEPUTOPISIMU | MOXKITMBOCTEN ANA 3ab6e3neyeHHs Bif-
NoBiAHVX YMOB ANnA GyHKLiOHYBaHHA T paKTMUHO HEMAE, OTXKe, MPABOBUI PEXUM
peani3auii Ta 3axXyCTy NpaBs IOANHNA He MOXKe OyTr 3abe3neyeHnis;
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B) 8 ymosax ¢pyHKkuioHysaHHa OMCB ma Tl Ha mepumopisx, wjo mum4yacoso
ONUHUJIUCA Ni0 KOHMpoJsieM OKynauiliHux gilicek, TO6TO Tam, ie YMOB A5 BiHOCHO
cTabinbHOro 3aificHeHHA AianbHocTi neritmMHx OMCB y KOHTEKCTi HaneXxHoro
BMKOHAHHA HMMM CBOIX KOMMETEHLiIMHNX NOBHOBAKEHb i3 yNpaBniHHA TepuTopin-
MW | MOXKNMBOCTEN 1A 3abe3neyeHHs BignoBigHNX yMmoB Ana GyHKUioHyBaHHA TI
HeMag, B pe3ynbTaTi Yoro Ma€ MicLie abo 6;10KyBaHHA TaKMX Ailh i3 60Ky OKYMNaHTIB,
abo nepeLuKoKaHHA TaKil 3aKOHHIN dianbHocTi OMCB i3 60Ky oKkynaHTIB 6e3 6e3-
nepeyHoro BM3HaHHA ix oKynauinHoi Bnagw i konabopadlii 3 HUMK. Y Takmx ymoBax
OMCB He TinbKn BENbMU NPOGEMATUYHO, a 1 GaKTUUYHO HE MOXKYTb 3a6e3neyeHnTI
NpPaBOBUN peXxnMm peanisaLii Ta 3axX1MCTy Npas NOANHY;

r) 8 ymogax pyHkyioHyesaHHa OMCB ma TI Ha mepumopisx, ujo mumyacoso bysu
nid KoHMposem okynayitiHux 8ilicbk ma siKi N08epHYUCSA Ni0 KOHMPOJIb (PPUCOUK-
yito) ykpaiHcbKoi 8/1a0u, To6To MaeTbcs, GaKTUYHO, MPO NoYaToOK GYHKLIOHYBaHHS
OMCB Ha TepuTopisXx, WO 3a3Hann pyrHyBaHHA KPUTUYHOI iHGPaCTPYKTypu Ta B
mexax T, MeLlKaHUi AKUX BigUynn Ha cobi 310UMHM OKYNaLinHOT Bagn B yCbOMy
X pO3MAITTi Ta 3a3Hanv BTPAT IIOACbKOrO NoTeHLiany, 60 NoHecIn CyTTeBI MOACHKI
XepTBu. MNuTaHHA 3abe3neyeHHs NPaBOBOro PeXUMY pearisaLii Ta 3aX1cTy npas
TIOAVHN HabyBaloTb Y TaKMX YMOBAX MiABWLLEHOIO 3HAYEHHS, 0COONIMBOI aKTyani-
3auii Ta akueHTyauii.

OTxe, TYyT Hacamnepeq akTyani3yoTbCA NMMTaHHA NOBOEHHOTO BiAHOBJIEHHA Ta
opraHizauii pyHKuUioHyBaHHA TI Ta ix OMCB B ymoBax rymaHiTapHOT KaTacTpodu
i NicnsBO€EHHOI peabiniTayii noKanbHOro rocnofapCcTBa, 30KpemMa pPo3MiHyBaHHS,
NpubupaHHA 3aBaiB, TEPUTOPIi, BiAHOBNEHHS AOPIr, 3a0e3neyeHHs NePBUHHMX
noTpe6 HaceneHHs (MeguuHe 3abe3neyeHHs, TOPriBsA x1ibOM Ta iHLLIMMK NPOAYK-
Tamuy nepLuoi HeOOXigHOCTI, TPAHCMOPT, BiZHOBJIEHHSA BUPOOHULTBA TOLLO), TO6TO
MNAETbCA NPO BifHOBMIEHHA YNPaBiHCbKOI Ta COLiaNibHOI MOXKMBOCTEN TepUTOPIl
Ta peaHimMauito NIoACbKOI CNiNIbHOTY ANA CTBOPEHHA efleMeHTapHUX | MiHIManbHUX
MOXNMBOCTelN OyHKLUioHyBaHHsA TI i gisnbHocTi OMCB Ha BU3BONEHI TepuTopii
rpomagm.

OTXe, 3aNeXHO Bifl KOXHOIT 3 popM Takoi gianbHocTi OMCB Ta TI, AKi BOoHU
OYOJIIO0Tb, MOBUHHI 34iMCHIOBATY BiANOBIgHMIA KOMMIEKC OpraHi3auifiHnx Ta op-
raHisayifnHoO-NpaBoOBMX 3ax0A4iB [5], Wo Hacamneper CNPAMOBaHI Ha:

a) 3abe3neyeHHA cTabinbHOT XUTTERIANLHOCTI T Ta ofAHOYACHY NIATPUMKY
3ycunb 3CY wopo BigbutTa Hanagy arpecopa;

6) 3axucT uneHis Tl Big HeraTMBHOro BNANBY paKTOPIB BOEHHUX fiiA, WO Bigody-
BaloTbCA Ha Teputopii TT;

B) opraHisauito ¢yHKLUioHyBaHHA Tl B yMOBax BOEHHOI OKynauii il TepuTopii 3
METOI0 HeAOMYLLEHHA HEraTUBHMX HaCJTiZKIB TaKOro NPaBoOBOro peXxunmMy Ta opmy-
BaHHA NOro BiAMOBIAHO A0 HOPM i 3BMYAIB MiXXHAaPOAHOrO ryMaHiTapHOro Npasa;
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r) BigHOBNEHHA CTabinbHMX yMOB GyHKLUioOHyBaHHA Tl nicna geokynadii Tepu-
Topin TI.

AIK 3a3Havanu aBTopu, CUCTEMHWI aHani3 KOMMETEHLiNHMX NoBHOBaxeHb OMCB
YKpaiHu CBigunTb, WO ageKBaTHVIX MOBHOBaXeHb AJ1A BUPILLeHHA 3a3HayeHNX 3aB4aHb
BOHV HE MaloTb, LLO:

«  Mo-neplLue, akTyasi3ye 3aBAaHHs iX pO3po0bsieHHs Ta neranisawii;

+  MO-ApYre, OCKiNbKM Lie 3aBAaHHA € CUCTEMHO-KOMMIEKCHUM, 1oro, 6e3yMoB-
HO, BapTO BUPILLYBATW Yy MeXax MifliTapHOro MyHiuunaniamy, wo GpakTmyHo
OTpUMYE:

a) BiANOBIAHUI KOHKPETHWI Ta EK3UCTEHLiaNlbHO-BaXKNMBWIA NpeameT (06'eKT)

CBOrO perysnoBaHHs,

6) AKUI NOBUHEH Oy TV NigKpiniIeHni METOAOM CBOTO NMPaBOBOrO PeryftoBaHHA
(imnepaTMBHUIN MeToA Yepe3 3aKOHOABYY pernaMeHTaLilo Ta BperynoBaHHs).

OTXe, pe3ynbTaTom aHanisy HaBefieHux npaBosux cdep (dopm) gianbHocti OMCB
Y KOHTEKCTi MOBOEHHOIO BiJHOB/IEHHA MOXKYTb BUCTYNATW TPU 3 HUX, 3@ BUHATKOM
dopmun dyHKuUioHyBaHHA OMCB Ta Tl Ha TepuTopIAX, WO TMMYacoBO ONUHUANCA
nig KOHTponem oKynauiHKX BilCbK, siKi, 3a3BMYaii, Nicna geokynawii MoXyTb Oyt
3ay4eHi o npouecy NiCIABOEHHOrO BifHOBMNEHHS.

3. Benukoro npakceonoriyHoro 3HauyeHHs Ta dGyHKLioHanbHOT 06'eKTMBaLi y
npoueci nicnABoeHHOro BigHoBNEeHHA Tl HabyBa€ opraHisaLiiHa Ta opraHisau,iii-
HO-MpaBoBa AisnbHicTb OMCB. OcobnMBO NPUBAGAVBYM i3 HAYKOBOIO NOMMsAAY B
pamKax opraHi3auifiHOro CynpoBOAKeHHs i 3abe3neyeHHsA Lboro meranpotecy €
dopmyBaHHA BiANOBIAHOT eTanHO-CTaAINHOI XapaKTepUCTUKK NPodinbHOT Aifnb-
HOCTI, O AKOI, Ha HaLy AyMKY, NOBWHHI YBINTW TaKi eTanu:

— NJIaHYBaHHA KOMMEKCY 3aXOfiB MOBOEHHOIO BIAHOBNEHHA Ha TepuUTOpIi Bif-
nosigHoi TI. Hanpuknag, Tpe6a maTtu Ha yBasi, Lo Af1A NOAasbLIOro CTpaTeriyHoro
rniaHyBaHHs MOXYTb Oy T BUKOPUCTAHI BUXiAHI faHi, OTprMaHi rpomagamu Big Mpo-
rpamu USAID DOBRE gns niirotoBneHHs [0 po3po06sieHHs Nporpam KOMMIeKCHOTo
BiZIHOBNEHHS, PO3POONEHHA KOHLEMLi iIHTENPOBAHOIO PO3BUTKY, KOMIMIEKCHMX
naaHiB NPoOCTOPOBOro po3BuTKy Teputopin TI. binble TOro, ua nporpama B<e
CbOrofHi rotoBa HagaTtu ycim 3auikasneHnm OMCB nigrotoBneHi onuTyBanbHUKY,
NOKPOKOBI aNropyTMK Ta 3pasku pilleHb i3 KomeHTapamu [3];

— CTBOPEHHA BigNoBiAHNX OpraHi3aluinHnx CTpyKTyp Yy Mexxax OMCB, wo Big
imeHi TI Ta B ix iHTepecax, nig KoHTponemM npeacTaBHMLbKMX OMCB Ta HanexHux
[epXKaBHUX CTPYKTYP 3aiMaTUMyTbCs MPOdibHUMU NUTAHHAMK (OpraHisauis,
KepyBaHHs, KypyBaHHS, KOHTPOJb TOLWO). Y LIbOMy KOHTeKCTi Tpeba 3BepHyTH
yBary Ha AianbHicTb KabiHeTy MiHicTpiB YKpaiHu, Wo 3aTBeparB NopALoK CTBO-
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peHHsA Ta PyHKLiOHYBaHHA eanHOI lfeoiHpopmalinHoi cuctemu (IC) 3aiNCHeHHA
MOHITOPUHTY Ta OLIiHIOBaHHA PO3BUTKY PErioHiB i TepuTopianbHMX rpoMad. Ha
OYMKY Bille-npem’ep-MiHiCTpa 3 BiAHOBEHHA YKpaiHV — MiHICTpa po3BUTKY rpoMag,
TepuTopil Ta iHppacTpykTypun O. KybpakoBsa, «[1C € ofHUM i3 KNouoBKX LdPOBKX
piweHb, AKi BNpoBagXye MiHicTepcTBO ANA yCMiLWHOro BiAHOBNEHHSA i PO3BUTKY
TI. BinHOBNEHHA HEMOXNMBO POBUTK HaoCAIN, | cUCTemMa AO3BONNTL yXBasoBaTu
pilleHHA, BNpoBaAKyBaTy MiaHu BiaOyA0BM Ta MOHITOPUTHY iX BUKOHAHHSA, IPYH-
TYIOUMCb Ha aKTyasnbHUX faHuX. Lle pobuTb ii cyyacHUM i NOTYXHUM iHCTPYMeH-
TOM peani3auii gep>kaBHOI MNOMITUKK perioHanbHOro po3suTky» [3]. Cuctema, 3a
noro cnosamu, Matume Tpu 610KuK: 36ip iHdopmauii Npo rpomaau, NnaHyBaHHA
BifGY#OBY, OLiHKa 4iANbHOCTI Ha HaLioOHaNbHOMY, perioHanbHOMY Ta MicLieBOMY
piBHAX. Okpemi wapw lNC yxxe npautotoTb, ane NoBHUIN GyHKLioOHan cuctemn byae
OOCTYMHUI HANBAUKYMM YacoM;

+  BUpIIEHHA NUTaHb HaNIeXXHOrO KafpoBOro 3abe3neyeHHA NPodinbHUX
MYHiLMNanbHUX iHCTUTYLIN daxiBLuAMYK 3 pi3HUX chep MyHiLUNanbHO-Ko-
MYyHaJIbHOTO rOCNOAaPCTBa;

«  BMOGiIp oNTUManbHWX opraHisauinHo-NpaBoBux GOpMm BiJHOBNEHHS, y TOMY
yncni  Bubip epeKTUBHMX OpraHi3aLiiHO-NPaBoBMX GOPM MiXKHaPOAHOTO
CNiBpO6ITHNLITBA, TOBTO TaKMX, O BXE 3HANLLIIM CBOE MO3UTUBHE anpoby-
BaHHA Ha NpakKTuLi abo € TeXHONOriYHO OOrPYHTOBaHMMY;

+ MOLWYK BiAMNOBIAHMX NAPTHEPIB-AOHOPIB Ha PiBHI Mi>XMYHiLMNanbHOro,
Mi>KPerioHabHOro Ta MiXKAEP’KaBHOrO, @ TaKOX iHLWOro Mi>KCy6'eKTHOro
CniBpo6ITHMLTBA (MpMBaTHI Cy6’eKTN), 30Kpema 1 3apybidKHUX;

+  BUpILIEHHA NTaHb PecypcHOro 3abesneyeHHA NPOEKTIB Ta NPOPiNbHUX
HanpAmiB;

+ peanisauisa HaBefeHMX OpraHi3auinHo-npaBoBMx GOpPM BiAHOBNEHHA 3
ypaxyBaHHAM iX KapOBOro i pecypcHOro 3abesneyeHHs;

+ ypaxyBaHHA pe3ynbTaTMBHOCTI Ta edpeKTUBHOCTI AisnbHocTi OMCB wopo
NOBOEHHOTO BigHOBNEHHA TTI.

Mpw LbOMY HeOOXiHO aKLeHTyBaTH yBary, Lo 6yAb-AKOMY eTany, BU3HaueHOMY
Hamu, BiANOBIJa€ NpoLec 3a5yyeHHs WNPOKNX BEPCTB SIOKaNbHOro CycnifbCTBa,
30Kpema xutenis — unedis TI, ix rpyn i acouialin, a TakoX iIHCTUTYLiN rPOMaaAH-
CbKOFO CyCninbCTBa.

Lo ctocyetbeca poni OMCB B opraHi3auinHO-NPaBOBOMY CYNPOBOAMKEHHI i
3a6e3neyeHHi MOBOEHHOTO BifHOBNEHHs TI YKpaiHu, Tpeba 3BepHYTU MUIbHY
yBary Ha ix isifibHiCTb ¥ cdepi came NoKanbHOI HOPMOTBOPYOCTI, L0 MOBMHHA i
6yne edpeKTNBHO 3abe3neuyBaTyi ONepPaTNBHY YacTrHY NpodinbHOro npouecy. Taka
NIOKanbHa HOPMOTBOPYICTb:

+  MO-NeplLUe, OPIEHTYETLCA HA OPAVHAPHE, MiNiTapHe Ta crelianbHe NpodinbHe

NMoCTMifliTapHe 3aKOHOAABCTBO [ePXKaBu B Uil chepi;
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N

« Mo-Apyre, eTepMiHY€E NOro OHOBNEHHA | MOAEPHI3aLito B KOHTEKCTI GopMy-
BaHHA NpodinbHoi komneTeHuii OMCB, wo moxe ctocyBaTnca GopmyBaHHA
OKpemMoro 610Ky KOMMEeTEHLiNHUX NOBHOBaXXeHb Y KOHTEKCTi MifiTapHOro
MyHiLMnaniamy (komneteHuiiHe BUMiptoBaHHA posii OMCB B ymoBax BO€H-
HOrO CTaHy i BiiHW, CTaHy AeOKynaLii TepUTOpilA, MOBOEHHOIO BifHOBNEHHA
TT Towo);

+ no-TpeTe, 06’eKTMBYE Npouecn GopMyBaHHA HaNeKHOI NPaBOCY6’EKTHOCTI
TI, 0co6nnBO B KOHTEKCTi $OpPMYyBaHHA B HMX ONTUManbHOro 610Ky no-
BHOBaXeHb LOJO0 CaMOCTIMHOIO ynpaeiHHA TepuTopiaMn Ta peanisauil
aKTyanbHux notpeb TI.

Pe3iomytoun, HEO6XiAHO 3a3HaUUTH, LLO:

« yyactb OMCB y noBoeHHOMY BigHOBneHHi TI B YKpaiHi He Ma€ anbTepHaTvBy;

« [epaBa CTBOPIOE BiAMOBIAHI NO3UTVBHI YMOBU OpraHi3auiiHOro Ta Hopma-
TUBHOTO XapakTepy ana yyacti OMCB y npoueci noBoeHHOro BigHOBNEHHA TT;

«  OMCB y npoLeci NTOBOEHHOrO BiiHOBEHHsA Tl HabyBalOTb CYTTEBOI CaMo-
CTIMHOCTI Wof0 ¢OopMyBaHHA JIOKaNbHUX NPOrpaM BifHOB/IEHHA TEPUTOPIN i
peaHimaLii rpomag Ta noLyKy napTHepiB-4OHOPIB A4N1A Y4acTi B LbOMY NpoLeci;

« CNif KOHCTATyBaTy, Wo Ha cborogHi OMCB He BonogiloTb HeObXigHUMM
KOMMeTeHLiIHUMY MOBHOBAXEHHAMM LLOAO y4acTi B npodifibHOMyY npoLieci,
Lo 06'EKTUBYE Ta aKTyani3ye BHECEHHA 3MiH i JOMOBHEHb A0 HaLliOHaIbHOTO
3aKOHOJABCTBa NPO MicCLieBe CaMOBPAAYBaHHSA LWoAo GpopMyBaHHA Bifnosia-
HOro 610Ky iX MOBHOBAXXEHb, OCOGJIMBO B KOHTEKCTI PO3BUTKY MifliTApHOIO
MyHiumnaniamy (noBHoBakeHHA OMCB y pi3HUi nepio BOEHHOTO CTaHy Ta
BillHM B Jep»KaBi, a TaKOX 3aneXHo BiJ NpaBoOBOro ctatycy Teputopin Ty
Ui nepiogun).
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OnekcaHap BATAHOB

LOKTOP I0PUANYHUX HayK, Mpodecop,

3aCNy>KeHWI JiAY HayKW | TeXHIKM YKpaiHu,

NPOBIAHNA HaYKOBUI CNiBPOBITHNK

BiAAiNy KOHCTUTYLIINHOIO NpaBa Ta MiCLIeBOro CamoBpAdYBaHHA
IHcTUTYTY AepxaBu i npasa imeHi B.M. KopeLbkoro HAH YkpaiHu

EKOHOMIYHUN KOHCTUTYLLIOHANI3M AAK KOHLENT

Anckycii HaBKONO TaknX YHiBepCanbHMX KaTeropi Cy4aCHOro KOHCTUTYLiOHa-
ni3my, AIK piBHiCTb, cBOOOAA, CNpaBeAnMBICTb, y CyYacHMX yMOBax Aefani yacTille
PO3BMBAOTbCA B KOHTEKCTI IX BiAMOBIAHOCTI EKOHOMIYHUM PUHKOBUM BifHOCUHAM.
Tak, piBHICTb TIyMauaTb AK piBHE NPaBO KOXXHOrO BCTYNaTn B 4OTOBiPHi BiHOCKMHN
Ta BOJIOAITM BNacHIcTIo, y cBobogi 6auaTb, Hacamnepes, cBob6ofy rocnogapcbkoi
ZiAanbHOCTI, cnpaBefnunBiCTb 06roBOPIOIOTb Y 3B'A3KY i3 Npobiemoto epeKTUBHOro
nepepo3noginy goxogdis Towo. [Npu UboMy caMma eKoHOMiYHa cBobofa 3a CBOELD
CYTHICTIO € IMAHEHTHOIO CKa0BOI0 MEXaHi3My PUHKOBOT EKOHOMIKM, LLO FPYHTY-
€TbCA Ha TaKMX MPUHLMMAX, AK 0cobucTuii Bubip, 1o6poBinbHMI 06MiH, cBO6OAa
BMXOZY Ha PVHKM Ta KOHKYpeHLito, 6e3neka ocobu Ta MprBaTHa BNacHICTb. 3Biacn
3MiCT eKOHOMIYHOT cBO6OAN CNpaBeaIMBO TAyMayaTb BigNoBiAHO 4O AOKTPUHN
BEPXOBEHCTBA NpaBa AK MeXi BTPYYaHHA JeprKaBy Y BiflbHe 3[iICHEHHA eKOHO-
MiUHOI gianbHOCTI. JlloariHa BOMO/i€E EKOHOMIYHO CBOOO/IOM0, WO € CK/1afA0BOI
YyacTuMHolo ii ocoburcTicHOI cBOOOAN, i, AK HACNIAOK, BOHA peani3ye CBOi EKOHOMIYHi
npasa [1, c. 414-415].

B6ayvatoum npusHaYeHHs EKOHOMIYHUX MPaB JIIOAUHN Y CIPUAHHI «PO3BUTKY
iHiLiaTMBM B peanizauii 3gibHocTel NiognHM, 06paHHsA 3acobiB iICHYBaHHS LJISIXOM
BMOOpPY NpaLi Ta yyacTi y BUpoOHMLTBI MaTepianbHuxX 6nar», M. Ocagna 3a3Havae,
Lo «cBoboa AK OAUH i3 OCHOBOMOMOMXHMX NMPUHLMMIB NpaBa 03HayaE, Lo NpaBo
BUCTYNAE K Mipa cBo6OAN — NOITUYHOT, EKOHOMIUYHOT, iI€0NOriUHOI, a «PYHKLT
cBO6OAM CNpaBNAOTb BIIMB HA CYCMiNbHi BIiAHOCUHY, NPaBOBi posi, 3abe3neuyoTb
NO3NTUBHY ANHAMIKY PO3BUTKY MPaBOBOr0 XKMTTA Ta MPaBOBUX peanili, CoLiaibHOro
Ta eKOHOMIYHOro XuTTA» [2, €. 125,51, 106].

3p0o3yMmino, Taky ponb €eKOHOMIYHNX YNHHWKIB y Aep>KaBHOMY Ta COoLianibHOMY
XWUTTI YCBIAOMIIIOBANM 'y nonepeaHi enoxu. ACKpasmm NprKiagom Lboro € AHTyaH
MoHKpeTbeH (1576-1621 pp.), AKWI YBILLOB B iCTOPItO AK ACKPaBUI NpeACcTaBHNK
MepKaHTunizmy y OpaHuii i 06e3cmepTuB CBOE iM'A TVM, WO BBIB Y HAyKOBUI 06ir
TEPMIH «MOMITUYHA eKOHOMIA». Came 3 NOABOIO NOro KHUIM «TpakTaT 3 NOAITUYHOI
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eKoHomii» (1615 p.) [3] ekoHOMiYHa Teopisa noHag 400 pokis po3BMBanaca i foci
PO3BMBAETHCA AK MOJITUYHA eKOHOMIA. [1py LibOMY NepLua YacTUHa AaHOro TepMiHa
NOXOAMTb Bifj CIOBa «MONITENAY, WO 03HAYaE AepKaBHN ycTpin. OTxe, noniteko-
HOMilo JOCNIBHO NepeKnafatoTb AK 3aKOHM rocnofaploBaHHA y MeXax JepKaBu.

MoxHa JoBONi [OBIrO LUTYBATU Pi3HMNX EKOHOMICTIB Ta Gpinocodis, AKi BMBYANU
BiAMOBIAHI NTaHHA, afne BCi BOHM NePEKOHANBO iNOCTPYIOTb TICHUI B3aEMO3B'A30K
Mi>K EKOHOMIYHM, CYCMifIbHIM | Aep>KaBHVM PO3BUTKOM, FeHE31MCOM €KOHOMIYHNX
i KOHCTUTYLiINHO-NPABOBMX IHCTUTYTIB. B3aemogia ekoHOMIKK, ilepXaBu Ta Npasa
NPOABNAETLCA, HACaMMNepes, y B3aEMO3aneXKHOCTi EKOHOMIYHYX Ta AepaBHO-MPaBo-
BUX BiGHOCVH. XO4Ya €KOHOMiYHi BIifHOCVHI | PO3BMBAIOTbCA 3a BAACHMU 3aKOHaMM,
arne npwv LUbomy, 3 Of4HOro 6OKyY, 6araTo 3 HUX PerynioTb HOPMY NPaBa, CTalun
NpaBoOBMMIW BIAHOCMHAMK, HE BTPayaloum Npu LibOMy CBOEI €KOHOMIYHOI CYTi, 3
iHWOro 60Ky, eKOHOMiYHi BiHOCKHM ICTOTHO BMJIMBAOTb Ha BCIO CUCTEMY MpaBa.

AHani3 3apybi>kHOro JOCBIAYy CBiAUWTD, WO YCMILIHUA PO3BUTOK EKOHOMIKM 3a-
NEeXWTb Bifi JOCKOHANOCTi MeXaHi3My KOHCTUTYLiIHO-NPaBOBOro perysioBaHHA roc-
NoAapPCbKO-€KOHOMIYHUX Ta BI0XKETHO-PIHAHCOBYX BiIHOCVH, @ TAKOX BU3HAUEHHS
MicuA | poni Aep»aBu B ynpaeiHHi eKOHOMiYHUMM npoLiecamu. Oco6IMBO BaXKIIMBOO
€ POJIb NPAMOrO KOHCTUTYLIINHOIO peryntoBaHHA eKOHOMIYHUX BigHOCKH. Li Ta iHLwi
baKTopM 3yMOBIOIOTb HEOOXIAHICTb KOHLIEMTYaIbHOrO aHanizy EKOHOMIYHOTO BUMIpY
KOHCTUTYLIIMHOrO NpaBa, KOHCTUTYLiI, KOHCTUTYLINHOrO Nagy Ta KOHCTUTYLLiOHani3Mmy.

Cnig KoHCTaTyBaTW, WO B Cy4aCHOMY CBITi CTPIMKO MiABULLYETbCA CTAaTyC KOH-
CTUTYUINHOrO NpaBa He nuLle AK GyHAAMEHTY yCi€i NpaBoBOi CUCTEMYU CYyBEPEHHIX
[lepaB, a 'y KOHTEKCTi GOpMyBaHHA rno6anbHOro KOHCTUTYLioHani3my [4]. KoH-
CTUTYLiINHO-NPaBOBa MaTepia PO3LUNPIOETLCA Ta 00'EKTU KOHCTUTYLINHO-NPaBo-
BOrO perynoBaHHA YCKNaAHITbCA Y 3B'A3KY 3 MONITONOri3aLi€lo, eKOHOMI3aLi€lo,
couionorizaui€to, ekonorisadi€to, LMppoBi3aLli€o Ta iHIMMU TEHAEHUIAMY PO3BUTKY
KOHCTUTYLiNHOro npasa [5].

Teopifa Ta NpaKkT1Ka peLenuiiy KOHCTUTYLUinHOMY npasi [6], y TOMy unchni cyyac-
HX KOHLLeNLi KOHCTUTYLIMHOIO perynioBaHHA eKOHOMIYHWX BIAHOCKH — KOHCTU-
TYLiNHOT €KOHOMIKW [7-9], EKOHOMIYHOrO KOHCTUTYLioHani3my [10-11], a Takox
3acToCyBaHHsA 3apy6ixKHOro AoCBiAY KOHCTUTYLUioHani3auii nyoniuHmx diHaHcis [12]
Ta popMyBaHHA dicKanbHOro KOHCTUTYLioHani3my [13] fo NpoLecis BigHOBNEHHSA
YKpaiHu, ii iHaHCOBO-eKOHOMIUHOI Ta CoLlianbHOI BigOYL0BM B yMOBaX POCICbKO-Y-
KpPaiHCbKOI BillHM Ta NOBOEHHOI NEPCMEeKTNBU, KOHCTUTYLIMHOIO, 3aKOHOAABYOro,
iHCTUTYUiOHanbHoOro, dyHKLiOHaNnbHOro, iieonoriyHoro Ta iHGpPacTPyKTypHOro
3abe3neyeHHA ManbyTHbOro PO3BUTKY BITUM3HAHOI AepaBHOCTI [14], no3Bonse
3poOUWTY HM3KY Y3arasibHeHb i BiiNoBiAHVX BUCHOBKIB.

KoHuenTyanbHe o6rpyHTYBaHHA MOHATTA EKOHOMIYHOIO KOHCTUTYL{iOHanNi3my
AK CAMOCTINHOI KaTeropii KOHCTUTYLINHO-MPaBOBOI HAaYKN NPUPOAHO NMOPOAXKYE
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npo6nemy ii CNiBBIAHOLWEHHA i3 CYMIXXHUMU KaTeropiamu, BKIOYaOUM NOHATTA
€KOHOMIYHOT KOHCTUTYLIii, KOHCTUTYLiIIHOT eKOHOMIKW. Lle To BUnagoK, Konm po3po-
6neHHA Ta 0OrpyHTYBaHHA HOBOI KaTeropii NokanKkaHe 36epertu KnacuyHi nigxogm
00 [OCNigXeHHA eKOHOMIYHOTO 3MiCTY KOHCTUTYLIHO-NPaBOBMX ABKLL i NpoLeciB,
He «PO3UYNHAKYNY | HE MePEeTBOPIOYM OCTaHHI Ha «NMPUKMETHNKY 10 EKOHOMIYHUX
BIIHOCUH. 3 TOUKM 30pYy KOHCTUTYLIIHOrO MPaBOKOPUCTYBaHHA Ta NpaBopeanisauii
HeMa€ »XOHMWX NigcTaB anA 06rPyHTYBaHHA OeAKMX «KBa3i-, €p3aLKOHCTUTYLi»
Ha KLITaNT «eKOHOMIYHOT KOHCTUTYLii», «piHAaHCOBOT KOHCTUTYLiT», «NogaTKOBOT
KOHCTUTYLii», <KKOHCTUTYLT Bi3HECY», KKOHCTUTYLIT FPOMafAHCbKOro CyCniNibCTBa»
TowWo. AK eMoUinHO-06pa3Hi BM3HAUYEHHA TaKi XapakTepuUcTUKn, MeTadopu Ta
eniTeTu, 3BiCHO, MOXIMBI, ane He AK CAaMOCTINHI KOHCTUTYLINHO-NPaBOBI KaTeropii.

IHLWe Npr3HaYeHHA B paMKax akCioNoriYHKX, OHTOMIOTYHNX, CYTHICHUX, 3MiCTOBUX,
bYHKLiOHaNbHO-MPAKCEONOTiYHMX XapaKTEPUCTMK MA€E MOHATTA «KOHCTUTYLiNHA
€KOHOMiKa». Bifomo, Lo KOoHLeNTyasibHe 06r'pyHTYyBaHHS AaHOI KaTeropii icTopnyHo
3'ABMNIOCA B pO3pobKax 3axifHMX EKOHOMICTIB, cepeq AKMX 0cobnvBa posb Hane-
XnTb 1. B'tokeHeRy, Aknii oTpumas HobeniBCcbKy npemito 3 ekoHoMiKK (1987 p.) 3a
[OCNIAXEHHA <KKOHTPAKTHUX Ta KOHCTUTYLINHUX 3acaf y NPUAHATTI EKOHOMIYHMX
Ta MNONITUYHKX pilleHb». 3a cnoBamm [IK. b'lokeHeHa, eTKa KOHCTUTYLioHaniamy
€ KNoYeMm [0 KOHCTUTYLIMHOIO MOPAAKY, i 1l «<MOXHa Ha3BaTu ifeanizoBaHUM KaH-
TiaHCbKUM CBITOM», fie 0C06a, «sIka BMOPAAKOBYE, Pa3oM i3 MPAKTUYHO BCiMa CBOIMU
TOBapyILLaMMN NPUINMAE MOPasbHUN 3aKOH AK 3arafnbHe NpaBuio AnA NoOBefiHKM».
BiH BBa»KaB, LLIO KOXKHa KOHCTUTYL|iA CTBOPIOETLCA AK MiHIMYM ANA KiNbKOX MOKOAiHb
rpomagsH. Tomy BOHa NOBMHHa BMiTV 30anaHcyBaTu iHTepecy fepaBu, CyCrinbCTBa
Ta ocobucrtocTi [15, c. 314, 372].

Y nepBYHHOMY BapiaHTi KOHLeNLiA KOHCTUTYLINHOI @KOHOMIKM BUHWUKA Ta PO3-
BMBanacaA y BiApyBi Big topycnpygeHLii Ta Knacu4HMX yABAeHb NPO KOHCTUTYLiIO AK
OCHOBHUI 3aKOH fiepkaBu. BnacHe cam [Ix. B'tokeHeH po3rnAaaaB i AK «kKOHCTUTYLiIAHY
NoNiTNYHY eKoHOMIKY» [16]. LLlonpasaa, B YKpaiHi el HayKOBUI HaNpAM OCTaHHIMI
pokamu GOPMyETLCS 3yCUIIAMU, NePLL 3a BCe, MPEACTAaBHIKIB OPUANYHOI HayKu. Tomy
HEBMMAZIKOBMM € 3aMPONOHOBaHUIA HALIMMU BYEHNMM aKLIEHT Y 6iK KOHCTUTYLiHO-Npa-
BOBOI AiNCHOCTI, Maloun Ha YBa3i, O «KOHCTUTYLiINHA eKOHOMIKa — e iHHOBaUinHe,
NPaKTUYHO-HAaYKOBe NOHATTA, AKe MNOEAHYE ABi Pi3HI CUCTEMUN HAYK — IOPUANYHY Ta
€KOHOMIYHY 3 MeTOI BCeBIYHOrO aHari3y, BUpILLeHHs Npobem Ta iX MoNepeKeHHs
3a JONOMOTOK0 B3aEMOfii KOHCTUTYLIOHaNi3My Ta EKOHOMIYHUX YAHHUKIBY. Y LibOMY
acneKTi KOHCTUTYLiNHA eKOHOMIKA PO3MAJAETbCA AK «MPaAKTUYHA NAOLWMHA ANA Mo-
KpaLLEeHHsA CTaHOBULLA AeprKaBK Ta il NepeTBOPEHHA Ha MPaBOBY AEMOKPATUUHY» [7,
¢. 39]. Came nNpaKT1yHe 3HaYeHHA 3aCTOCYBaHHA KOHCTUTYLINHOT €KOHOMIKM AK Npa-
BOBOIO MOHATTS Peani3yeTbCA AK KOMMIEKCHUI Migxif y cdepi eKOHOMIKY Ta NMpaBa,
Lo JOMOMarae BUPILIMTY TPaauLiiHy Npobnemy IopUCTiB — HE3HAHHS eKOHOMIKM, A
TAKOXK CaMMX eKOHOMICTIB — HE3HAHHSA NTaHb NPaBa, 0COGIMBO KOHCTUTYLIIHOTO.
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Mowyk HoBMX MigxodiB 40 AOCNIAMKEHHA BiANOBIAHOT MpobneMaTrKn NoB'sa3aHnii
3i cknagHicTio camux no cobi GiHaHCOBO-EKOHOMIUHUX ABULY Y iX KOHCTUTYLiN-
HO-MPaBOBOMY Ta iHLIOMY rany3eBomy IopUANYHOMY opopMIeHHAX. TOMy Linkom
KOPUCHVMU MOXYTb OYTH | [OCTIOMEHHA eKOHOMICTIB Y KOHCTUTYLINHO-NPaBOBIl
coepi perynoBaHHA eKOHOMIYHUX NPOLECIB (L0 XapaKTePHO 6inbLIO Mipoto AnA
3aXigHUX yABNEHb MPO «KOHCTUTYLiIIHY EKOHOMIKY»), i KOHCTUTYLIINHO-NPaBOBUNA,
IOPVAVNYHUNA, Y CBOI OCHOBI, aHani3 eKOHOMIYHUX ABULL Ta IX HOPMATUBHO-NPaBOBOI
6a3u, AK Lie NpeACTaBIeHO BITYUN3HAHOK JOKTPUHOK KOHCTUTYLiIIHOT €KOHOMIKM.

Ane Hi nepwmnm, Hi APYrMM NiAXOAaMUN He BUYEPNYETbCA KOHCTUTYLINHO-
eKOHOMiYHa npobnemaTrka. KoHuenuia eKoHOMIYHOIO KOHCTUTYLIiOHani3my — Le
CUCTEMHWIA, MPKAVNCUMNIHAPHWI, 6araTopiBHEBWI aHasi3 B3aEMOBIIMBY, B3aEMOA;T,
B3aEMOMPOHUKHEHHA GpiHaHCOBO-€KOHOMIUHMX, COLliaNibHO-KYNbTYPHUX, MONITNY-
HUX, eKOTYMaHITapHMX, NPaBOBMX NMPOLECiB Ha OCHOBI Ta BifNOBIAHO A0 LiHHOCTEN
Cy4YaCHOro KOHCTUTYyUioHaniamy. Lie cam npouec popmyBaHHsA Ta GyHKLiOHYBaHHA
KOHCTUTYLiIMHOI coLianbHO OPIEHTOBAHOI €KOHOMIYHOT OpraHi3avii AepxaBHOCTI.
ToMy «KOHCTUTYLiNHa EKOHOMIKa» Ta «€KOHOMIYHUI KOHCTUTYLiOHanNiaM» — Lie He
dopmanbHU pesynbraT «3MiHU MiCLib AOAAHKIBY; Lie BifHOCHO CaMOCTIliHi, ane B3a-
€MONMOB'A3aHi HANPAMY HayKOBUX AOCNIAXEHb, 33 BUPIiLWaNbHOI y4acTi — AKLLIO MaTK
Ha yBa3i, 30Kpema, NpobsiemMn KOHCTUTYLIiOHani3aLii eKOHOMIYHOI cdhepu, 0CO6MMBO
ny6niyHOT BNaCcHOCTI Ta Ny61iYHUX $iHAHCIB, — HACamnepes KOHCTUTYLLIOHANICTIB,
aney TiCHOMy CO03i 3 eKOHOMICTamMK, piHaHCKMCTamu, CoLioNIoramu, MOMITONIOramu,
ekonoramu, ¢pinocopamm Towo.

BrpaeTbca, TakMm YMHOM, LIIKOM OBFPYHTOBaHOI MOCTaHOBKA MUTaHHA Mpo
BMPOOGNEHHA NiAXOAIB, WO MatloTb BlacHe (a He 3ano3myeHe, HanpUKIag, y eKoOHo-
MiYHOT HayKU) KOHCTUTYLiINHO-NPaBOBE 3HAYEHHSA, B OCHOBI AIKOTO — Opi€HTaLiA Ha
BUABNEHHA €KOHOMIYHOTO 3MiCTY BCi€l CUCTEMU KOHCTUTYLIIOHANi3My, 3 OfHOT0 6OKY,
Ta KOHCTUTYLINHOrO 3HaYeHHA eKOHOMIYHUX BIAHOCKH Y BCbOMY X Pi3HOMAHITTI, 3
iHWworo. Ha ue i HauineHa KaTeropia EKOHOMIYHOTO KOHCTUTYLIOHaNi3My, LLLO OXOMJIIOE
Zy>Xe LMPOKe KOO0 EKOHOMIUYHOT NPobiemMaThKi B IX KOHCTUTYLiIHO-MPAaBOBOMY
NposiBi, Lo NPUPOAHO Nepenbayae HeoOXigHICTb BpaxyBaHHS, B TOMY YMCTI, i Mo-
NITUYHOrO 3HAYEHHA LUUX NPOLEeCiB.

Mpw ubomy cnig MaTh Ha yBa3si, L0 eKOHOMIYHMI KOHCTUTYLIOHaNi3M € OOHI€I0 3
rpaHei KOHCTUTYLIOHANi3My Ta Oro CMCTeMU, Lo Ma€ CBOIO crieundiky, ane rpyHTy-
€TbCA Ha 3arasibHNX 3acafilax KOHCTUTYLLiOHaNi3My Ta YHKLOHYE 3a NpUTaMaHHIM
nomy anroputMoM. MpoTe eKOHOMIYHOMY KOHCTUTYLiOHani3My NpuTaMaHHi CBOT
3MiCTOBI 0COBGMMBOCTI, O MOXYTb Oy TN PO3KPUTI y MOro CTPYKTYpI. MNeplumnm ene-
MEHTOM CTPYKTYPU €KOHOMIYHOrO KOHCTUTYLIIOHasi3My € 10ro HOPMaTVBHO-NPaBOBa
OCHOBaQ, Y AKiN KoHCTnTyUifA YKpaiHK, 30KpeMma, 3aKpinie BepXOBEHCTBO NpaBa
(cTaTTA 8), eKOHOMIUYHY 6araToMaHITHICTb (CTaTTA 15), couianbHy CNPAMOBAHICTb
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€KOHOMIKM (cTaTTa 13), piBHICTb ycCix Cy6’eKTiB NpaBa BNacHOCTI Nepef 3akoHOM
(ctaTTa 13) Ta iHWi dyHOaMeHTanbHi 3acafj PO3BUTKY EKOHOMIKM B YKpaiHi.

Jpyrym enemeHTOM CTPYKTY PV EKOHOMIYHOIO KOHCTUTYLIIOHaNi3My € eKOHOMi-
KO-MpaBoBa CBiAOMICTb, L0 MOEQHYE CYKYMHICTb NPaBOBUX Ta EKOHOMIYHMX 3HaHb
i nornsAAiB cy6'eKTiB rocnofapoBaHHs, WO BifobpaxaloTb eKOHOMIUYHY AiCHICTb, a
TaKOX 3[aTHICTb 0COBMCTOCTI Mi3HaBaTW, BifoOparkaTy 1 y3arasibHIOBaTV EKOHOMI-
KO-MpPaBOBY peasibHiCTb, NepeabayaTyi i NPOrHo3yBaTu PO3BUTOK EKOHOMIYHUX NMPO-
Lecis. BpaxoBytoun Te, L0 OCHOBHMM KOHCTPYKTUBHWM BTiIEHHAM €KOHOMIKO-Npa-
BOBOI CBiJOMOCTI € 3[iNCHeHHA NiANPUEMHMLbBKOI AiANbHOCTI, T NpUTaMaHHi Taki
XapaKTEPUCTUKN, AK iHILiaTUBHICTb, PU3UKOBICTb, TOGTO FOTOBHICTb 10 MiHAMBOCTI
€KOHOMiKO-NPaBOBMNX YMOB LiICHOCTI, LLIO 3yMOBJIO€ ii AUHAMIUHICTb Ta FHYYKICTb.

TpeTim eneMeHTOM CTPYKTYPU EKOHOMIYHOIO KOHCTUTYLIIOHaNi3My € ANHaMIKa
noro peanisauii y neBHUX NpaBoBiAHOCHHAX (OI0A>KETHIX, MOJATKOBUX, rocrnofap-
CbKUX, KOHCTUTYLIHO-IOPUCANKLUINHNX TOLLO), Y TOMY YMCIi 3@ yYacTIo TaKKX cnewi-
ani3oBaHUX KOHCTUTYLiHUX OpraHiB, AK HauioHanbHWi1 6aHK YKpaiHu, PaxyHKoBa
nanata. Ocob6n1Boi Barun 3apa3 HabyBae pisnbHicTb KoHcTuTyuinHoro Cygy YKpaiHu
i3 3aXMCTY eKOHOMIYHMX NpaB $i3nYHUX OCib Ta PPUANYHMX OCIO NPUBATHOIO Npa-
Ba Mif Yac po3risigy KOHCTUTYLINHNX CKapr, TO6TO BiiOYBAETbCS BAOCKOHANEHHSA
NpaBO3axMCHOro MexaHi3My peanisauii EKOHOMiYHKX NpaB B YKpaiHi [11].

Y cyyacHMx yMoBax HeoOXigHICTb 3ab6e3neyeHHs CTabinbHOCTI KOHCTUTYLIAHOrO
napy YKpaiHu HabyBa€e 0coBNMBO BaXKNMBOro 3HauYeHHs. Big ctaHy ekoHOMiUHOI Ta
¢diHaHCOBOT ccTeMm, peanbHOro GpiHaHCOBO-EKOHOMIYHOIO NOTEHLiany AepKaBu
3HAYHOI MIpPOIO 3aNeXNTb 3MICT i CMPAMOBAHICTb BITYN3HAHOIO KOHCTUTYLIN-
HO-MPaBOBOrO perynioBaHHA. B3aemogis fepxasu, npasa, eKOHOMIKU Ta diHaHCIB
HabyBae 0Cco6NMBOI 3HAUYLOCTi Y Nepioan paguKkanbHUX CoLianbHO-eKOHOMIY-
HUX i CYCniNnbHO-NONITUYHNX NepeTBOpeHb. po ue cBigunTb JOCBIA Tak 3BaHUX
HOBMX iHOYCTpiaNbHUX KpaiH, Ae nepexig 4O PUHKOBOI €KOHOMIKM Ta il CTPIMKNIA
PO3BUTOK BifbYNMCA 3a akTUBHOI yyacTi Ta NigTPUMKM fepxasu. DyHAaMeHTanbHi
nepeTBOpPeHHsA B eKOHOMIKO-MPaBOBil cdepi nocTcoUianicTMYHUX fepaB i3 yCieto
BW3HAUEHICTIO MOPYLUYIOTb NMUTAHHA LWOAO HEOOXIAHOCTI KapAMHaNbHOro nepernagy
poni gepasu i MmicLA opraHiB NybniyHoT Bnagm B npoLiecax *KUTTe3abesneyeHHs
cycninbcTBa.

BapTo 3a3HaunTy, WO B KOHCTUTYLiAX 3apyOiKHUX AepkaB EKOHOMIUHI BifHO-
CUHW Ta Ny6niyHi GiHaHCK (MO CyTi — «KOHCTUTYLIiHA eKOHOMIKa» abo Tak 3BaHa
«EeKOHOMiYHa KOHCTUTYLiA») Y BUAI BUOKPEMIIEHMX CTPYKTYPHUX YacTUH JOBOSI
[eTanbHo pernameHTytoTbca B IcnaHii (po3gain VIl «kEkoHomika i diHaHcK»), KocoBo
(rnaBa 9 «<EKOHOMIYHI BigHOCUHM»), MongoBsu (po3gin IV «HavlioHanbHa eKOHOMIKa
i ny6niuHi diHaHcK»), PymyHii (YacTuHa IV «EkoHoMiKa i ny6niuHi diHaHc»), Cepbil
(yacTuHa TpeTa «EkoHOMiIKa | feprkaBHi GiHaHCK», TypeuunHm (YacTuHa IV «DiHaHCoBi
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Ta eKOHOMIYHi MonoXkeHHsA»), iHnangii (rnasa VIl «JepxaBHi diHaHCK»), LBenuapii
(rnaBa lll «®iHaHcoBWIA YCTpin»), LLUBewii (rnaBa IX «DiHaHcoBa Bnaga»), YopHoropil
(4acTnHa yetBepTa «EKOHOMIUHWI NOPAZOK») TOLLO.

CyyacHi KOHCTUTYLiT HAMBULLOKO MiPOIO HACUYEHI EKOHOMIYHOI TEPMIHOSIOTIELD,
€KOHOMIYHUMU MPUHLMMAMN Ta EKOHOMIYHVMY KOHLEeNUiAMU. Y KOHCTUTYLIIMHNX
TeKCTax MaloTb MicCLie | y3arasbHIOUi KaTeropil, AK-TO «eKOHOMiKa», <€ KOHOMIYHUN
nag», «<eKOHOMiYHa CMCTEeMay, K€KOHOMIYHI BIiGHOCMHWN», XPUHKOBA €KOHOMIKay,
«eKOHOMiYHa 6e3neKa», «<eKOHOMIYHA MOJiTUKa», AIKi He MOXYTb OyTV BUBEAEHU-
MW nLLe 3 NPABOBIAHOCUH Ta OLHEHVMU BUXOAAUYMN 3 OPUSUNYHUX NO3KLiN 6e3
ypaxyBaHHA Ta y BigpuBi Bif iX cneundiyHOro eKOHOMIYHOro 3MiCTY, i TaKi BeJibMu
KOHKPEeTHi eKOHOMIiUHi MOHATTA, AK «3aC0bM BUPOOHULITBA», «POPMM FPOMALCHKOrO
rocnopapctea» (ctatta 15 OcHoBHOro 3akoHy OPH 1949 p.), xpHKOBa eKOHOMiKa»
(cTatTA 28 KoHcTuTyuii AHgoppu 1993 p.), «cBOGOAA EKOHOMIYHOT fisifIbHOCTI»,
«BiNbHa eKOHOMiYHa KOHKypeHLia» (cTatTa 8 KoHcTuTyuii BipmeHii 1995 p.), «eko-
HOMIYHUI PO3BUTOK», KKPEAWUT, KaniTasn, pPUHOK ToOBapiB Ta nocnyr» (cTatTi 166,
167 KoHcTtuTyuii TypeuunHn 1982 p.), «ctabinizauia KOH'oHKTYypwu» (cTatTa 100
KoHcTtuTyuii LWBenuapii 1999 p.) Ta iH.

MpuKnagu Takoro poay KOHCTUTYUINHOT dikcaLlil eKOHOMIYHMX MOHATL Tpanns-
I0TbCA Y BiNbLIOCTI CyYaCHMX KOHCTUTYLIN Pi3HUX PEFiOHIB CBITY.

AHani3 BigNoBiAHMNX KOHCTUTYLINHUX NPABOMONOXEHb CBIAYNTD, O CUCTEMHE
KOHCTUTYLiHE peryntoBaHHA GiHaAHCOBUX eKOHOMIYHUX BiGHOCKH € CBOEPIAHUM
MeraTpeHoM Cy4YacHOro KOHCTUTYLioHanisMmy B €Bponi.

Y LlbOMy KOHTEKCTi BapTO 3BEPHYTU YBary Ha Te, Lo KoHCTUTYyLia YKpaiHu nnwe
YaCTKOBO BperynioBasia pYHKOBI €KOHOMiYHi OCHOBY NpaBa BIAaCHOCTi Ta TeHAEHL
noro po3sBuTKy. BogHouac npakTrika KOHCTUTYLINHOIO NPaBo3acTOCyBaHHA MNOCTINHO
CTUKAETbCA i3 CyYaCHMMUN eKOHOMIYHMMU NPobieMaMu | pisHMMK acneKTaMm npa-
BOBOIO peryntoBaHHsA BMacHOCTI (BUAW, GyHKLIi, cTaTyc cy6’eKTiB, NPaBOBUIA PEXIM
00'eKTiB TOLWO). TaKi NPOTMpPIYYA BUHMKAIOTb, 30KPEMA, Nif Yac 3aKpinyieHHs npasa
BNIACHOCTI B TeKCTi KOHCTUTYLiT AIK KOHCTUTYLiIMHOT LLIHHOCTI Ta dyHAaMeHTanbHOro
IHCTUTYTY KOHCTUTYLiIHOrO Nafy; BU3HauYeHHA MeXK Moro peanisalii; po3meXKyBaH-
HA NPUBaTHUX i NY6NiYHNX iHTEpeCiB, NONITUYHOI Ta eKOHOMIYHOI Bnaau Touo. Y
3B'A3KY 3 UMM aKTyani3yeTbCA NUTaHHA WoAO0 BUAINEHHA Y KoHCTUTYLiT okpemoro
po3giny «[y6niuHa BnacHicTby, AKMM 3aKpinnoBaBca 61 cTaTyc ny6aiyHOi BNacHOCTi.
My6niyHa BNacHiCTb TakMM YMHOM Mana 6 BM3HAYaTNCA €KOHOMIYHOK OCHOBOIO
epaBu, il PYHKLiN Ta CTanoro po3sBuUTKY. 3 TOUKM 30py KOHCTUTYLIAHOT Teopii Ta
NPaKTUKN Lie 03HaYa€ BU3HaYEeHHA BNIACHOCTI He NnLLIe AK eKOHOMIYHOI KaTeropil, a
1 dyHOaMeHTanbHOT KOHCTUTYLIHOI LIHHOCTI, yCTaHOBIEHHA TWMY BAACHOCTI, AKUIA
niaTPUMYyE i 3axuLLiae aepxasa, 0bymoBneHocTi Gopm i BUAiB NybniyHoi BNacHoOCTi
Ta NPUHUMNIB iX perynioBaHHA B MOTOYHOMY 3aKOHOAABCTBI. Lle mae ocobnuse
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3HaUeHHA B CUCTEMi KOHCTUTYLIIHOrO peryntoBaHHA 3 No3uuii o6rpyHTyBaHHA
B3aEMO3B'A3KY 3 BNIafj0l0 Hapoay.

Takox po3BUTOK KOHCTUTYLiT YKpaiHK CBIAUUTb MPO HEOOXIAHICTb 3aKpinneHHs
Y Hill okKpemoro po3ainy «My6niuHi iHaHCU». Takuid Nigxia 3yMOBMIOETLCA, 3 OLHO-
ro 60Ky, BKpal ¢pparmeHTapHM perynioBaHHAM GiHAHCOBMX BIAHOCUH Y UMHHIN
KoHcTuTyuii Ykpainu, i, 3 gpyroro 60Ky, TMm TeHAEHUiAMU, AKi BigbyBaloTbca y
cdepi nybniyHKX diHaHCIB y CyyacHMX AeMOKpPaTUYHMX AeprkaBax Ta CBiTi 3ara-
nom. Bneplue B icTopii EBPONencbKkoro KOHCTUTYLIIOHANi3My 10 TAaKOTO Crocoby
pernameHTyBaHHA Ny6niuHMX ¢iHAHCIB BAABCA HIMELbKUN KOHCTUTYLIE€fABeLb.
B OcHoBHOMY 3akoHi MefepanbHoi Pecnybniku HimeuunHu € po3gin X «DiHaHCw»,
AKUN BMKNageHo y Gopmi feTanbHUX 3000B'A3aHb AepkaBu y cdepi NyoniuHmx
¢iHaHciB. Hacnigytoum uen focBif, y 6araTbox CyuyacHUX fepKaBax KOHCTUTYLiiHY
pernameHTaLjito Ny6niuHmX GpiHaHCIB 30iNCHIOTb 32 ABOMA HanpsAMaMm: CTBOPEHHS
MaTepianbHVX rapaHTiin epeKTUBHOCTI AeprKaBy i 3anobiraHHsA Npu LiboMmy ii CBaBO.
Taka pernameHTaLis Ma€ 6y Ty CMPAMOBAHOIO Ha rAPMOHi3aLito LIMX ABOX KOHCTUTY-
LifHUX UiHHOCTeln. Hacamnepep ¢piHaHCOBa cucTema Ma€ 6yt nobyoBaHa Takum
UMHOM, WO6 rapaHTyBaT GOPMyBaHHS, HAKONMYEHHS | 36epeKeHHA 3a0LLaiKeHD,
a TaKOX 3aCTOCyBaHHA GiHAHCOBYMX KOLUTIB, HEOOXILHMX [NA CTaroro EKOHOMIYHOTo
i coLlianbHOro PO3BUTKY, O 3HAYHOI MipOIO BifKINKATMMETbCS Ha 31000€EHHI
npo6nemu Ta BUKANKM CoLialIbHO-eKOHOMIYHOTO XMTTs Cy4acHOI YKpaiHu, a TakoxK
BigNoBigaTuMe TeHAEHLUiAM CTanoro po3BUTKY Y MPOBIAHMX AepxaBax CBITY.

Ha Hawy gymMKy, NoCuneHHA KOHCTUTYLINHOIO perynoBaHH:A ny61iyHoOl BfacHo-
Ti i ny6niyHmx ¢iHaHCiB (HOPMATVBHO-MPUKNAAHWUIA aCNeKT) Ta JOKTPUHAIbHOTO
CynpoBofy BiAMOBigHMX NPOLECiB (TEOPETUYHNMIA aCNEKT) BKasyBaTUME He TiNlbKN
Ha 0CcObNMBE KOHCTUTYLIiHE 3HaUeHHSA BiAMOBIQHMX IHCTUTYTIB, a i X aKkcionoriy-
HUN, CHEePreTUYHNI, GYHKLiOHAIbHO-TENIEONOTIYHUI 3B'A30K i3 MpUHUMNAMK
KOHCTUTYLiNHOrO nagy.

3apyO6ixKHNI JOCBIA KOHCTUTYLINHOT €KOHOMIKU CBIAUNTB, LLO BiNbLUICTb KOHCTUTY-
Ui cnouaTky peryntoBasnu ¢iHaHCOBO-eKOHOMIYHI BiHOCHHU [OBOSi GparMeHTapHO.
B Mipy p0o3BMTKY KOHCTUTYLIiOHANi3My KOHCTUTYLiOHani3auis iHCTUTYTiB nyoniyHoT
BMacHOCTI Ta NyoniuHmx GiHaHCIB NOCUOBanaca: KOHCTUTYLINHE PerynoBaHHs B
uin coepi cTaBano 3 yacom fefani AeTanizoBaHiLLUM | PO3rany>KeHilWrm, a OTXe, i
06’€eMHVM Ta GYHKLIOHANbHUM.

Ha cyyacHomy eTani po3BUTKY KOHCTUTYLIIOHaNi3My Lie NOACHIOETbCA [i€l0 TEHEH-
Ui eKOHOMI3aLii KOHCTUTYLINHOrO NPaBa, L0 3YMOBJIIOE 3POCTaHHA | BaXKNNBOCTI, i
CKNaZHOCTi GiHaHCOBO-EKOHOMIYHUX BIHOCUH i iX lopuanyHOI pernameHTauii. Y bomy
KOHTEKCTIi BUiNeHHA y CTPYKTYpi KoHcTUTyLii YKpaiHu okpemux po3ginis npo ny6niy-
HY BJIaCHICTb Ta NyoniuHi GiHaHCK 3HAUHOI MiPOIO BIAKIMKATUMETbCA Ha TeHAEHLT
PO3BUTKY Cy4aCHOro KOHCTUTYLiOHani3my.
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Biktop BECYACTHUN

OOKTOP IPUANYHNX HayK,

LOKTOP HaykK 3 lep»aBHOro ynpaeiiHHA, npodecop,
KepiBHUK CeKkpeTapiaTy

KoHctutyuinHoro Cyay Ykpainm

3ABE3MNEYEHHA NPABA OCOBM
HA NOAAHHA KOHCTUTYLIINHOI CKAPTU
B YMOBAX BOEHHOIO CTAHY

Mepw HiXX NoyaTy BUCBITNEHHA Temu Uiel ny6nikadii, fo3Bonto cobi BKasaTu
Ha nepefyMOBM NPOBeLEHHSA 3axoy, 3a pe3y/ibTaTaMu SKOro BUAAHO Lo 36ipKYy.

[Ba poku Tomy KoHctutyuinHun Cyg YKpainum cninbHo 3 KoopanHaTopom npo-
ekTiB OBCE B YKpaiHi 3a niaTpumkm [JoHeLbKoi 0651acHOT fep»KaBHOI agMiHicTpauil
Ta MapiynonbCcbKoi MiCbKOI pagm 3 Haroam 25-1 piuyHuLi 3 AHA 3acHyBaHHA KoHCTu-
TyuiiHoro Cyny YkpaiHu opraHisyBas | MapiynonbCbKuii KOHCTUTYLiRHUA dopym
Ha Temy «JlloAcbKa rigHiCTb Ta 3a6e3neyeHHsA Npas NAVHN B YMOBAX CYCMiNbHUX
TpaHchopmauin», Akun Binbysca 13-14 BepecHa 2021 poky B micTi Mapiynoni.
YuacHuKkn uboro dopymy — cypai KoHctutyuiiHoro Cyny YkpaiHu, npauiBHUKK
CekpeTtapiaty Cyay, npeactaBHuUKN BepxosHoro Cygy, HayKOBUX Kifl, OpraHiB mic-
LleBOro CaMOBPAAYBaHHSA, BITYM3HAHI Ta M>KHAPOAHI eKCnepTy 3 KOHCTUTYLINHOT
tocTuuii. Mig yac dopymy 6yno 06roBopeHo NUTAHHA 3aXUCTY KOHCTUTYLINHKX NPaB
Yy Cy4yacHin NpaBoBili iepaBi, 3[INCHEHHA KOHCTUTYLINHNX pedopMm, 3abe3neyeHHsA
NOACHKOI MgHOCTI, 30KpeMa NLWIoca Npo Te, AK Le npavtoe B Mapiynoni.

3a pe3synbTaTamu LibOro 3axofy 6yno MiAroToBneHo 36ipHUK mMaTtepianis | Ma-
piynonbcbKoro KOHCTUTYUiiHOro dopymy «JlioAcbKa rigHiCTb Ta 3abe3neyeHHn
npas NMIOAMHN B YMOBaX CycninbHUX TpaHcOopMaLiri», AKUIA MOXKHa NepernaHyTn
Ha odiuinHomy BebcainTi KoHcTutyuinHoro Cyay YKpaiHu.

MpoBeneHHs [l MapiynonbCbKoro KOHCTUTYLINHOTO hopyMy Byrio 3aniaHOBaHO
Ha BepeceHb 2022 poKy, NpoTe i3 MOYaTKOM NMOBHOMACLITabHOIro BTOPrHEHHS POCil
B YKpaiHy micto Mapiynosnb 6yno nepeTBOpeHoO Ha pYiHu i Ha CbOrofHi € TUMYACOBO
OKYMNOBaHOI0 TEPUTOPIELD, HaCeNeHHA AKOI 3a3HAE BCiX XaXiB BilHU.

fl nepeKoHaHWN, WO HWHI 3ycunns ycix npodecinHnX Ta FpoMaacbKmx Kin Ykpa-
THU MaloTb BYyTM CNPAMOBaHI Ha 3aXMCT JIIOACLKMX NPaB Ta cBO6OA, CyBepeHiTeTy
M He3anexHoCTi AepxaBu.

MNigTBEpAKEeHHAM LIbOro CTano nposefeHHA 6 »0BTHA 2023 poky | Mapiynonb-
CbKOr0 KOHCTUTYLiHOrO dopymy «Bi3ii ManbyTHbOro: KOHCTUTYLIVIHNIA BUMIP NOBO-
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€HHOrO BifHOBMIEHHA YKpaiHM Ta EBPONeNCbKOI iHTerpauii». Llen 3axig opraHisysas
KoHctutyuinnmm Cyg YkpaiHu cninbHo i3 Nporpamoto nigtpumkn OBCE gna Ykpainn.

LiboropiuHunini dopym, Lo BigbyBcs B MicTi KMeBi, cTaB HanpaBay BaXKNVBUM
Ta NOTPIGHNM, OCKiNIbK/ MPVIBEPHYB YBary [0 aKTyaslbHUX NWTaHb 3aXUCTy NpaB
NIOAVHN 3@ JOMOMOTOI0 iIHCTPYMEHTIB KOHCTUTYLIMHOMO NpaBoCyaas, BifHOBNEHHA
Ta yTBEPAXKEHHA KOHCTUTYLINHUX LIHHOCTEN i NIOACbKUX NPaB Ha BCi TepuUTopil
YKpaiHu.

KopucTytlouncb Harofioto, BUC/IOBIIIOI BAAYHICTb BCiM, XTO JOK/aB 3yCuib, o6
NpoBeAeHHSA LbOro 3axofy CTasio MOXJIBUM.

MNMoBepTatounchb [0 TeMATUKN L€l ny6nikaLii, nepLu 3a Bce Xouy HaronocuTu Ha
TOMY, LLIO B YMOBAX BOEHHOIT arpecii pocincbKkoi pepepadii npoTu HaLoT AeprKaBy Ta
BOEHHOTO CTaHy B YKpaiHi KoHcTtutyuiiHun Cyn YKpaiHU BUKOHYE CBOT KOHCTUTYLiHI
NMOBHOBAKEHHS, 30KPeMa B YaCTVHI pO3rnagy KOHCTUTYLINHNX CKapr.

Big nouaTky noBHOMacLUTabHOro BTOPrHEHHA Pocii B YKpaiHy CTaHOM Ha 6 »KOBT-
HA 2023 poky go KoHctutyuinHoro Cygy YkpaiHu Haginwnm 504 KOHCTUTYUiNHI
cKapru, 3a 62 KOHCTUTYLiIMHMMIK CKapraMmu y Liei nepiog BigKPUTO KOHCTUTYLiHE
npoBaaKeHHA y cnpagi. KoHcTutyuinHui Cyg YKpaiHu yxsanus 18 piweHb 3a
KOHCTUTYLINHNMIW CKapramu, 3 AKX AeAkKi CToCyBanmnca NOCMAEHOro coLianbHOro
3aXUCTY BINCbKOBOCITYKO0BLiB, iHLUNX acMEeKTIB COLianbHMX rapaHTi ana 3axmc-
HWKIB i 3axMcHMUb YKpaiHu Towo [1].

Tak, KoHctutyuinHun Cyn YKpainm 6 KBiTHA 2022 poKy yxBanmB PilleHHA y cripaBi
3a KOHCTUTYLiNHOIO cKaproto MNoniwyka Cepria Onekcinosmya WoAo BiANOBIZHOCTI
KoHcTuTyuii YKpaiHm (KOHCTUTYLIMHOCTI) NYHKTY 4 cTaTTi 163 3akoHy YkpaiHu «[po
coujianbHNI i NPaBOBUI 3aXMCT BINCbKOBOCNY>»KOOBLiB Ta UNIeHiB ix cimein» [2].

OcnoptoBaHnMY Npunucamm 3aKoHy YKpaiHu «[1po couianbHui i npaBoBUiA 3a-
XMCT BiiCbKOBOCIY>KOOBLIiB Ta UneHiB ix cimei» Big 20 rpyaHsa 1991 poky N2 201 1-XI|
(mani—3akoH N2 201 1-XII) BU3HaueHo: «AKLLO NPOTAroM ABOX POKIB BiliCbKOBOCY-
60BL|10, BillCbKOBO3060B'A3aHOMY a0 pe3epBiCTy Nic/sA NePBUHHOTO BCTAHOBJIEHHS
iHBanigHocTi abo CTyneHsA BTpaTh NpaLe3aaTHOCTi 6e3 BCTAaHOB/IEHHSA iHBaNiAHOCTI
nif yac NOBTOPHOrO OrisAy Oyfe BCTAHOBNEHO BULLY Fpyny iHBanigHOCTi a60 6inbini
BiACOTOK BTpaTy Npaue3gaTHOCTI, Wo Aa€ iM NpaBo Ha OTPYIMAHHA OAHOPA30BOl
rPOLOBOI ONMOMOrY B GinblIOMY PO3Mipi, BUMIaTa MPOBagnTbCA 3 ypaxyBaHHAM
paHille BMUnaavyeHoi CyMu.

Y pasi 3miHM rpynu iHBanigHOCTI, il NpuurHKM abo cTyneHs BTpaTu npawe3gat-
HOCTi NOHaA ABOPIYHUIN TePMiH NiCAA NePBMHHOINO BCTAHOBIEHHA iHBaNigHOCTI
BMMJIAaTa OGHOPA30BOI MPOLIOBOI AOMOMOIU Y 3B's3KyY i3 3MiHamu, Lo Bigbynucs,
He 30iNCHI0ETbCA» [3].
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Lum PiweHHAM KoHcTuTyuinHnin Cya YKpaiHy ocnopioBaHi npunucn 3akoHy
Ne 2011-XIl BU3HaB TaknMu, WO He BignosigaoTb KoHCTUTYLIT YKpaiHu (€ HEeKOH-
CTUTYLiNHNMM), OCKINIbKM YCTAHOBIEHHA Takoro 3akOHOJaBUYOro oOMeXXeHHA €
HeBMNpaBAaHUM 3 OrNAfy Ha Te, Lo 3aKOHOAaBELb MaB MOX/IMBICTb 0bpaTtu AnA
[OCATHEHHSA L€l X MeTU 3aci6, AKMIN MeHL 06TAXKMBO 3adinas 61 chepy peanizauii
npaBs BiNCbKOBOCNYKO0BLiB Ha CoLianbHWI 3aXNCT.

KoHctutyuiiiHuin Cyn YkpaiHu 3Baxae Ha peanii, NoB’A3aHi 3i 36poliHoto arpe-
ci€to pocincbkoi depepadii npoTn YKpaiHu, posib 36poiiHux Cun YKpaiHu Ta iHWwmx
BiICbKOBUX PpOpMyBaHb B 060POHI YKpaiHCbKOI AeprkaBu, il CyBepeHITeTY, He3a-
NEXHOCTI Ta TepuUTOpianbHOI UinicHOCTI. BignoBigHi KOHCTUTYUiMHI NpuHLMNN €
ocepAAM KOHCTUTYLIMHOMO nagy YKpaiHu, TOX Bif 1X 3aXUCTy 3aNeXnTb NOro BTi-
NEHHSA 3arajioMm, 30Kpema 1 rapaHToBaHux KoHcTuTyui€lo YKpaiHu npas i ceobon
NIOAVHM | TpOMagaHuHa [2].

Y ubomy PiweHHi KoHctutyuinHmin Cya YKpaiHu BUKNaB HU3KY IOPUANYHNX
no3uLin CTOCOBHO 0O0POHO3AATHOCTI AeprkaBu, 3oKpema poni 36ponHux Cun
YKpaiHu, B yMOBax BOEHHOTO CTaHy.

KonctutyuinHnm Cypn YKpaiHu 12 »oBTHA 2022 poKy po3rnAaHyB CnpaBsy 3a
KOHCTUTYLiNHUMK cKapramn KngeHka Bonogmumumpa Biktoposuua, MetpeHka Bi-
KTopa Onekcinosuya WoAo BignoBigHOCTi KOHCTUTYLIT YKpaiHy (KOHCTUTYLINHOCTI)
npunuciB cTaTTi 2 3akoHy YKpaiHu «[po 3axoam Woao 3akoHofaByoro 3abesne-
YyeHHs pepopMyBaHHA MEHCINHOT cuctemm» Big 8 nunHA 2011 poky N2 3668-VI
(mani — 3akoH N2 3668).

KoHcTtutyuinHmnin Cyg YKpaiHu BBaXae, WO 3i 3MiCTy YaCTUH nepLuoi, Apyroi,
n’atoi cTaTTi 17 KoHCTUTYLiT YKpaiHuM y iX B3aEMO3B'A3KY 3 YaCTUHOIO MepLLOoto
CTaTTi 46, YaCTUHOIO NeplLuoto cTaTTi 65 OCHOBHOro 3akoHy YKpaiHu BUNANBaE
KOHCTUTYLiHNIA 0O0B'A30K Aep»KaBy HafaTu cnevianbHUN IopUANYHUA CTaTyC
rpomagsaHam YkpaiHu, ski nepebyBatoTb Ha cny6i y 36poliHnx Crnax YkpaiHu
Ta B iHWKX BiNCbKOBMX GOPMYBaHHSAX, YleHaM iXHix CciMell, a Takox ocobam, Lo
30pOIHO 3axKLLalTb CyBEPEHITET, TepUTOpPIanbHY LiNiCHICTb Ta HELOTOPKAHHICTb
YKpaiHu nig vac arpecii pociicbkoi pefiepaLii npoTn YKpaiHu, po3noyatoiy notomy
2014 poky, i3 3abe3neyeHHAM BigNOBIZHO A0 LIbOro CTaTyCy COLianbHMX rapaHTil
BUCOKOTO PiBHA.

KoHctutyuinHui Cyg Ykpainu nepesipyvB Ha BiANOBIAHICTb KOHCTUTYLIT YKpaiHu
obMexeHHsA BCTaHOBJIEHHAM MaKCMasibHOTo PO3Mipy NeHcii, npu3HayeHoi (Nepe-
paxoBaHoi) 3a 3akoHOM YKpaiHu «[1po neHciliHe 3abe3neyeHHA 0ocib, 3BiNIbHEHMX
3 BiICbKOBOI CNy»6W, Ta feAKNX iHLWNX 0Ci6» Bif 9 KBITHA 1992 poky N2 2262-XII
(mani—3akoH N2 2262), Ta AiILLOB BUCHOBKY, LLIO NeHCiliHe 3abe3neyeHHs Ak OCHOBHIN
CKNafgHWK couianbHMX rapaHTii BUCOKOrO PiBHA CTOCOBHO rpoMagAH YKpaiHu,
AKi nepebyBatoTb Ha cny»6i y 36ponHnx Cunax YkpaiHu Ta B iHWKWX BiNCbKOBKX
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bopMyBaHHSAX, @ TaKOX OCib, L0 30POIMHO 3axMLLIaloTb CyBEPEHITET, TepUTOpiaNibHY
LinicHiCTb Ta HeAOTOPKAHHICTb YKpaiHu nif Yac arpecii pocincbkoi pepepadii npoTtn
YKpaiHu, po3nouyatoi B ntoTomy 2014 poky, He Moxe 6yTn ckacoBaHe abo obmexkeHe.

Y ybomy PiweHHi KoHctutyuinHnin Cya YKpaiHyu Haronocus, WO OCMOpIoBaHi
npunncy 3akoHy N2 3668, AKi 06MeyoTb MaKCUManbHUM PO3MiPOM NEHCIT, Tpu3Ha-
yeHoi (NepepaxoBaHoi) 3a 3akoHOM N2 2262, 30Kpema 0cobam, Ha AKUX NOLIMPEHO
NPUANCKU YacTUHW N'ATol cTaTTi 17 KoHCTUTYLiT YKpaiHy, He BignoBigaloTb CyTHOCTI
couianbHUX rapaHTill BUCOKOTO PiBHA A1 TaKKX OCi6.

Lum PiweHHam KoHcTuTyuinHnia Cyn YKpaiHy BU3HaB HEKOHCTUTYLIMHMM NPpu-
nucu cTaTTi 2 3akoHy N2 3668, Lo NoLWNPIoI0Tb CBOIO Aito Ha 3aKOH YKpaiHu N2 2262,
B TiM, LLLO BOHY He 3abe3neuyioTb COoLlialibHVIX FapaHTill BUCOKOTO PiBHS, O MatoTb
6yTu 3abe3neyeHi fJepKaBoio BiAMOBIAHO JO CneLiaibHOro PUANYHOrO CTaTyCy
rpomagsH YkpaiHu, siki nepebyBatoTb Ha ciy»6i y 36poliHux Cunax YKpaiHu Ta B
iHLMX BiCbKOBYVIX POPMYBAHHSX, @ TAKOX OCi0, LLIO 30 pOHO 3aXMLLIAKTb CYyBEPEHITET,
TepuTopianbHY LiNiCHICTb Ta HEAOTOPKAHHICTb YKpaiHW Nif Yac arpecii pocincbKoi
depepadii npoTn Ykpainu, po3nouatoi B motomy 2014 poky [4].

KoHctutyuinHumn Cyn YKkpaiHu 3BaXKae Ha peanii, noB'A3aHi 3i 30poHoto arpecieto
pociicbkoi depepadii npoTy YKpaiHu, Ta Bifobpaae Lie He nuLle y CBOIX PilLleHHSX,
a 1 B aKTax 3a pe3ynbraTaMu BUPILIEHHA MUTaHHA WOAO BifKPUTTA NPOBadKeHHA
y CnpaBi 3a KOHCTUTYLINHOW CKaprot. 3okpema, [lpyra konerisa cypais Jpyroro
ceHaty KoHctutyuinHoro Cyay YKpaiHu, po3B’a3ytoumn NMTaHHA NPO NOHOBNEHHA
CTPOKY NOAaHHA KOHCTUTYLINHOT cKapru o KoHcTtutyuinHoro Cyay YKpaiHu, Bpa-
XOBYE YMOBW BOEHHOrO CTaHy B YKpaiHi, BBegeHoro Ykasom lNpe3ungeHTa YKpaiHu
«lpo BBeeHHA BOEHHOrO CTaHy B YKpaiHi» Big 24 notoro 2022 poky N2 64/2022
3i 3miHamun. BogHouac KoHctutyuinHmin Cyg YkpaiHu 6epe [o yBaru yCKnagHeHi B
YMOBAX BOEHHOIO CTaHy 00CTaBMHY peanisauii npas i ceoboa NoAnHY, rapaHToBa-
HUX KOHCTUTYL €0 YKpaiHK, @ TAKOXK aKLIEHTYE Ha TOMY, L0 KOHCTUTYLiHE NpaBo
Ha Cy[OBUI 3aXUCT He MOXe OyTn obmexeHe HaBiTb B YMOBAaX BOEHHOIO CTaHy
(yacTuHa ppyra cTaTTi 64 KoHcTuTyUii YKpaiHu) [5].

YpaxoByloum BUKNafeHe, MOXHa KOHCTaTyBaTW, Lo 3abe3neyeHHo npaBa 0cobm
Ha NOAAHHA KOHCTUTYLINHOI CKapr B yMOBax BOEHHOMO cTaHy KoHctutyuinHum Cyg
YKpaiHv npuiinae 3HauHy yBary, Lo B CBOIO Yepry 3HaXOAUTb CBOE BiJOOpaKeHHsA
y BignosigHnx aktax KoHctutyuinHoro Cyay YKpaiHu 3a pesynbtatamv po3rnagy
NTaHb KOHCTUTYLINHOIO MPOBafXXeHHS.

3aBepLnTy Lo nybnikauito 4o3Bosto cobi umTaToto 3 PilweHHA KoHcTuTyLiiHOro
Cyny YkpaiHu Big 6 kBiTHA 2022 poky N2 1-p(l1)/2022 y cnpaBi 3a KOHCTUTYLINHOIO
ckaproto [Moniwyka Cepria Onekciosrya Wogo BignoBigHOCT KOHCTUTYLIT YKpaiHu
(koHCcTUTYLiNHOCTI) NYHKTY 4 cTaTTi 163 3akoHy N2 2011-XII: «<B ymoBax BOEHHOTO
CTaHy flepaBa 3060B'A3aHa MoOGiNi3yBaTy BCi JOCTYMHI i1 pecypcu Ana NOCUNEHHA
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CBOEI 060POHO34ATHOCTI Ta BifcCiui 36poiHOI arpecii pocifcbkoi degepalii npoTn
YKpaiHu. BigTak ycebiuHa niaTprmKa BilicbkoBOCY»k60BLiB 30poliHuX Cun YKpaiHu
€ OfiHMM i3 3aC00iB PO3LWMPEHHA 0OOPOHHUX MOXKINBOCTEN AepxKasu» [2].

CnaBa YkpaiHi! CnaBa il He3namHUM 3aXUCHMKam!

CNncoK BUKOPUCTaHUX fpKepen:

1. CraTucTnyHa iHbopMmaLia Wwoao pe3ynbTaTiB onpaLoBaHHA KOHCTUTYLIHMX
cKapr, Wwo Haginwnu go KoHctutyuinHoro Cyay YKpaiHu, 3 24 niotoro 2022 poky
[0 6 x0BTHA 2023 poky. Matepiann CekpeTapiaTy KoHcTuTyuinHoro Cyay YKpaiHu.

2. PiweHHa ipyroro ceHaty KoHctutyuinHoro Cyay YKpainu Bif 6 KBiTHA 2022 poky
Ne 1-p(I1)/2022. URL: https://zakon.rada.gov.ua/laws/show/v001p710-22#Text
(nata 3BepHeHHs: 06.10.2023).

3. Tpo couianbHuii i NPaBOBUIA 3aXMCT BIICbKOBOCTYKOO0BLIIB Ta UreHiB ix cimel :
3akoH YkpaiHu Big 20 rpygHa 1991 poky Ne 2011-XII (3i 3miHamu). URL: https://
zakon.rada.gov.ua/laws/show/2011-12#Text (naTa 3BepHeHHA: 06.10.2023).

4. PiweHHa ipyroro ceHaty KoHctutyuinHoro Cygy Ykpainu Big 12 x0BTHA 2022 poKy
Ne 7-p(I1)/2022. URL: https://zakon.rada.gov.ua/laws/show/v007p710-22#Text
(nata 3BepHeHHs: 06.10.2023).

5. Yxsana [pyroi konerii cynais dpyroro ceHaTy KoHcTuTyuinHoro Cyay YKpaiHu
Bif 16 6epe3Ha 2023 poky N2 34-2(1)2023. URL: https://zakon.rada.gov.ua/laws/
show/v034u710-23#Text (naTa 3BepHeHHsA: 06.10.2023).
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OkcaHa BIHHUK

LOKTOP I0PUANYHUX HayK, Mpodecop,
uneH-kopecnoHgeHT HAlMpH YkpaiHn,
FOJIOBHUIM HAYKOBUI CNiBPOBITHUK

BiAAiNy Mi>XHapOAHOro NPMBATHOrO NpaBsa

Ta NpaBoOBUX NPobem eBpoiHTerpaLii

HAl npnBaTHOro npasa i NigNpMeEMHULTBA
imeHi akagemika @.I. bypuaka HAlMpH YkpaiHn

€BPOIHTErPALIIVHA CKJIALLOBA Y BAOCKOHAJIEHHI
NYBAIYHO-NPABOBOIO PEFY/IIOBAHHA YKPAIHU

3a3HayeHa npobniema — 6aratoacrnekTHa. Pa3oM i3 TM MOXKHA BMOKPEMUTM
HalnbinbL akTyanbHi Npobnemu, NOB'A3aHi 3 HMHILWHIM cTaHOM YKpaiHu (BiliHa,
undposisauin, noTpeba y 3HaYHUX KOLUTaX ANA 3BiNbHEHHA TepuTopii YKpaiHu
BiZl paWMCTCbKMX 3arapOHUKiB Ta 1T BigOyA0BM), a TaKOX CNofiBaHHAM Ha CTaTyC
uneHa €sponencbkoro Coto3y, Lo noTpebye BiANOBIZHOIO €BPOiHTErpaLiiHoro
KOoperyBaHHA 3aKOHOAaBCTBa.

Lindposizaia YkpaiHu, o Habyna nowumpeHHs CnoYaTKy Yepes naHaeMito, a 3 KiHuA
niotoro 2022 p. — yepes po3B'A3aHy POCINCbKMMU 3arapbHMKamy MOBHOMACLLTabHy
BiliHY, JOBeNa CBOI NepeBaru y BUpILIEHHI Pi3HOMaHITHMX Npobem (EKOHOMIYHMX,
BilICbKOBMX, MOOYTOBMX, 3aXMCHUX B YMOBaX BiliHN Ta BOPOXMX aTak Ha KPUTUYHY
iHppacTPyKTYpy TOLLO). Pa30M i3 TUM Y TaKX CKNaHMX YMOBaX YiTKille MpoAaBuaunca
i pr3nkm undposizauii y dopmi 3n0BKMBaHHA LNGPOBMMU MOXKIIMBOCTAMU OKpe-
MUMW rpomagaHamu (ONPUIOAHEHHA B COLiaNibHMX Mepexax 3aansa nonynapHOCTI
iHbopMmaLii, AKYy BMKOPUCTOBYE BOPOT Ha LWKOAY YKpaiHi: CTOCOBHO MepemilleHHs
BililCbKOBOI TEXHIKW, po3TaLllyBaHHA 00'€KTIB KPUTUUYHOI iHGPaCTPYKTypW, pe3ynbTaTiB
BOPOXKUX 06CTpiNiB ToLo). MNonpun BCTaHOBNEHHS BiAMNOBIAAbHOCTI (KPUMiIHANBHOI,
3oKkpema) [1] 3a Taki gil npobnema noTpebye kKapAMHaNbHOIo BUPILLIEHHS, OCKINIbKM Hi
B KoHcTuTyLii YKpaiHu [2], Hi B iHLWINX aKTax 3aKOHOaBCTBA He 3aKpinieHo LdpoBrx
npas i UMppPoBUX 060B'A3KIB FPOMaAAH. Y HM3L aKTiB BULLOT OpUANYHOT cuin [3, CT. 7;
4, c1.8; 5, CT. 4] iAeTbCA NPO 3aXMCT KOHCTUTYLINHMX NpaB i cBob6oA rpomagsaH (y Tomy
ymcni B yMOBax Hafi3BUYaHMNX CUTYaLlill, BOEHHOTO CTaHy, Kibep3arpos) Ta MoXXnMBICTb
ix 0bMexxeHHsA 3 ornAgy Ha Ui ctaHn. OckinbKu B KOHCTUTY LT YKpaiHU HeMae MoNoXeHb
npo udpoBi Npasa Ta LndpoBi 060B'A3KM rPOMaAH, BUHMKAE Npobiema 3aroBHEHHS
Ljiei nporanunHu, Wo € HeobxigHMM y Lndposy enoxy [6].

IHWKWI acneKT nopyLueHoi npobnemu NnonArae B HEOOXiAHOCTI NPaBOBUX Mexa-
Hi3MiB 3a/1yYeHHsA iIHBECTULINHOT NiATPMMKM AN1A MOBOEHHOI BiOyA0BM YKpaiHu He
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nniLLIE Bif NPUBATHUX OCI6, a il Bif APYHiX fepas. lneTbcA Npo rpaH/io3Hi KowTu
[7-10] (3 ornagy Ha BENUKI BTpATW, PyiHYBaHHS, 3abpyaHEeHHA TepUTOPIl Bigxozamm
BillHW, MiHYBaHHA, Hacniaku nigpuey Kaxoscbkoi NEC Towo), AKMx YKpaiHa He Ma€
i AKi HaBPAAQ UM BapTO CrofiBaTUCA OTPMMaTK AK 6e3onnaTHy Jonomory (apyrui
pik gonomMoru YKpaiHi no3HauMBCA Ha EKOHOMIYHOMY CTaHi APY»KHiX KpaiH Ha QOHi
HaABHOCTI y HUX BNacHux npobnem). YnHHI B YKpaiHi npaBoBi MexaHi3mMu 3anyyeHHs
iHBECTMLi, y TOMY YACAI | TaK 3BaHWNIN 3aKOH NPO IHBECTULINHNX HAHB [11], He cnipo-
MO>XHi BUPILINTY i Npo6ieMu, OCKINbKN MAETbLCA NPO 3a5yYeHHA CYyTO NPUBATHUX
iHBECTULi PO3MipOM MoHag 12 MSIH €BPO, L0 3HAYHO MEHLLE Bif HafABHUX NoTpeb
YKpaiHu Ha NOBOEHHY BifbynoBy [10] Ta MOXNMBOCTEN fiepKaB-iHBECTOPIB.

Y 3B’A3KY 3 UMM nNpuHarigHo HaragaTw, wo B €C pie PernameHT (€C) 2021/2085
BiA 19 nuctonapa 2021 p. «[1po 3acHyBaHHA CNifIbHUX NIAAPUEMCTB Y paMKax
Horizon Europe Ta ckacyBaHHa PernamenTis (€C) N2 219/2007, (€C) N2 557/2014,
(€C) N2 558/2014, (€C) N° 559/2014, (€C) N° 560/2014, (€C) N2 561/2014 Ta (€Q)
N2 642/2014» [12], wo nepepbayac BUKOPUCTAHHA A1 peanizauii cTpaTeriyHmx ans
€C (i, BigNoBiAHO, BUCOKOBAPTICHYX) NPOEKTIB iIHCTUTYLIHOMO My6iuyHO-NPUBATHOIO
MapTHePCTBa 3a YYaCTi KiNIbKOX iepKaB — yyacHMUb €C Ta npuBaTHOro 6i3Hecy. Take
NapTHEPCTBO Ma€ HM3KY NepeBar: MOXMBICTb 3anyYeHHs BENIMKMX KOLUTIB (He e
NPUBATHUN, a N KiNbKOX fiep»KaB-y4YaCHULb), PYHTOBHICTb BUMOT 1O MapTHEPCTBa,
Oro yYaCHUKIB, OPUANYHOT 0CObK, AKY CTBOPIOIOTb YUYaCHUKM, MOPAAKY YNpasiH-
HA Ta KOHTPOJIIO 32 KOLITaMM iHCTUTYLIINHOTO NapTHepCTBa 3 MeTOLo 3anobiraHHsA
3NOBXUBaHHAM Ta 3ab6e3neyeHHsA ePpeKTMBHOCTI CAMOro NapTHepPCTBa.

Cxoke NMapTHepPCTBO Moo 6 cTaTv y NpuroAi YKpaiHi, npoTe € Kifbka npo-
6nem: BifCyTHICTb y 3aKoHi YKpaiHu «[po aepxaBHO-NPUBATHE MAPTHEPCTBOY»
[13] nonoxeHb Woao iIHCTUTYLIMHOro NapTHEPCTBA Ta MOXKIIMBOCTI y4acTi B HbOMY,
Kpim YKpaiHu, i opraHis MicLLeBOro camoBpsAfyBaHHA Ta 6i3Hecy, iHLWVX AepKaBs;
HeoOXifHiCTb BperyntoBaHHsA 3a JONMOMOTro MiXXHapOAHO-NPaBOBYX 3aC06iB TaKOT
cniBnpadi (uneHcTBo YKpaiHu B €C BupilLunio 6 Lo npobnemy, NpoTe MOXUBICTb
MNOro OTPVMAaHHSA 3a/IULIAETLCA MOKM WO B NepPCrneKkTuBi). BkasaHi 06cTaBUHM BU-
MaratoTb NOLWYKY MPUNHATHUX PilleHb WOAO BUKOPUCTaHHA NOTeHUiany iHCTUTY-
LiHOrO MapTHEPCTBA 3a YYacTi KiflbKOX APY»KHiX fep»aB Ta Cy0'eKTiB 6i3Hecy Ao
CXBaNeHHA pilleHHA NPO NPUNHATTA YKpaiHu o cknagy uneHis €C i, BignosigHo,
NOLUMPEHHA Ha Hel Ail BULLEe3ragaHoro perfnameHTy.

Cnuncok BUKOPUCTaHUX QXKepen:

1. MNpo BHeceHHA 3MiH Ao KpumiHanbHOro Ta KpvmiHanbHOro npouecyanbHOro
KofeKciB YKpaiHu Wwogo 3abe3neyeHHA NpoTugii HeCaHKLiOHOBAaHOMY MOLUNPEH-
HI0 iHdOpPMaL|ii PO HanpaBNEHHS, NepeMilLeHHs 36Poi, 036POEHHA Ta 6ONOBUX
npvnacie B YKpaiHy, pyx, nepemilleHHs abo po3mileHHsA 36poiiHnx Cun YkpaiHu
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OnekcaHgp BOOAHHIKOB

LLM, KaHanaaT IopuaNYHMX HayK,
CTapLunin npoeKTHUI CniBPOBITHMK
Mporpamun nigrpumkn OBCE ana Ykpainn

BIA «MPAB JIIOAUHU» A0 JIIOACbKUX MPAB»:
EBONIOLIA PO3YMIHHA Bl ®PAHLY3bKOI PEBOJIOLII
[0 CYYACHOIO KOHCTUTYLLIOHAJII3MY

B yKpaiHCbKin npaBHMYIN TepMIHONOTIT CKnanaca ctana TpaanLia BUKOPUCTAHHA
TePMiHY «MpaBa IIoAVHW» AN O3HAYEHHA NOHATTA, AKE B EBPOMNENCbKMX MOBaX MA€
Ha3By «human rights» (aHrn.), «<Menschenrechte» (Him.), «derechos humanos» (icn.),
«dirittiumani» (itan.). Llen TepmiH MictTuTbca B KOHCTUTYUIT YKpaiHy, 3aKOHOAABCTBI,
BK/ovaoum odilinHi nepeknagm MixkHapogHUX [OKYMEHTIB, B HAyKOBIl JliTepaTypi
Ta nosigomneHHAx 3MI. Taknin TepMIHOMOTiIYHMIA KOHCEHCYC iCHYE He OfHe Jecsa-
TUpPIYYA — Lie BNacHe TepMiHONOriYHa CrafLnHa pagAaHCbKKX Yacis'. CnoyaTky BiH
CKNaBCA B NepeKnagax OCHOBOMONOXKHMKIB MapKcu3my («[1po eBpencbke NuTaH-
HA», «<KpnTrKa loTcbKoi nporpammn» Ta «MaHidpecT KOMyHICTMUYHOI NapTii»), a nicna
Il cBiTOBOI BiliHW — B OQILINHNX NepeKiafgax Mi>kHapoAHMX [OKYMEHTIB, 30Kpema,
Cratyty OOH, 3aranbHoi [leknapadii npas ntoanHu 1948 poky, MixXHapOAHMX NaKTiB.

Mepwmrm B yKpaiHCbKIl HayLi, XTO 3BEPHYB yBary Ha npobnematuky TepmiHa
«npaBa NnoarHuy», 6y C. fonoBatui - B cBoil MoHorpadii «IMpo noacbki npaBa»
BiH, BUXOAAYM 3 iCTOPUKO-NIHIBICTUYHOIO aHarisy, o6rpyHTOBYE HEOOXiAHICTb 3a-

1 o peontouii 1917 poky B PociiicbKili imnepii cam TepMiH «npaBa IIoANHW» He OYB MOWUPEHNI

i po3rnagaBcs AK pecny6nikaHcbka cnagwmHa. lpad C. BitTe y cBoiit 3anucui Mukoni | «Bcenog-
JaHeWlunii fjoKnag cTaTc-cekpeTaps rpada Bitte» Big 9 )oBTHA 1905 poky, Wo Oyna noknazeHa
B ocHoBY MaHidecTy 19 0BTHA 1905 poKy, MPUCKINIMBO OMUHAE Lieil TepMiH, MOCIYroByUYNCh
«rPOMafAHCbKMY CBOOGOAAMI», «IPOMaAAHCBKUMU MpaBaMu», <efleMeHTamMmu NpaBoBOrO agy:
cB06OAM APYKY, COBICTI, 3ibpaHb, COIO3iB Ta 0COOMCTOI HEAOTOPKaHOCTI» [1]. TakuM e umHom Ma-
HipecT 17 x0BTHA 1905 POKY BUKOPVCTOBYE TEPMIH «rpOMafisiHCbKa CBOOOAAx, ane He npaBga [AnB.
2]. TepmiH «npaBa NOAUHW» NULLe feiHfe NPOCKaKye Yy BUCTynax aenyTaTis | [JepxaBHOT aymn Ak
LLOCb TakKe, Lo He BnacTuee cycninbcTBy Pociiicbkoi imnepii [auB. 3, c. 1449-1454]. 3Big OCHOBHUMX
JepKaBHYIX 3aKOHIB Pocilicbkoi imnepii 1906 poky micTutb po3ain «[po npasa i 060B'A3KK pocin-
CbKUX MigAaHUX», Ae TaKoX He BUKOPUCTOBYETbCA TEPMIH «npaBa noanHN» [AunB. 4].
B vacm YkpaiHcbKoi peBontoLii i BU3BONbHMX 3MaraHb (1917-1921 poku) TepMiH «npaBa noanHn»
TaKOX He 3HaXOAWTb YXMTKy. Mepwunn YHiBepcan LleHTpanbHO! Pagu nocunaerbca Ha «npasa i
BOJIbHOCTU» YKpaiHcbKoi 3emni [5], a TpeTiit YHiBepcan rapaHTye «cBoboaw, 3800yTi BCepocii-
cbKoto pesontoLieto» [6]. KoHctuTyuia YHP 1918 poky MicTuTb po3ain «[paBa rpomaaaH YKpaiHu»,
LLIO rapaHTy€E «rpPOMafAHCHKI i NONITUYHI NpaBay», ane Tam TakoX BiACYTHI TEPMiH «npaBa NoauHn»
[7]. ik B6avaeTbCA, e € HaCNiAKOM AOPEBOMIOLINHOIO AUCKYPCY HECMPUNHATTA CaMOro MOHATTA
«MpaB NIOAUHW» AK TAaKOTO, WO NprTaMaHHMiA BypxyasHomy nibepanizmy XIX cT.
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MiHW 3aranbHOBXKNBAHOrO TEPMiHY «MpaBa JIIOANHU» Ha «NIOACbKI NpaBa» [AnB. 8,
¢.5-11,226-232]. Cnupatoumcb Ha gopobok npod. BikTopa OcaTiHcki, C. fonoatuin
BKa3yeE Ha N'ATb BiAMIHHOCTEN Mi>K «npaBaMy IIOANHWUY i «TIOACBKUMUN NPaBaMm»:
(1) nropcbKi NpaBa € HEBIJOKPEMHI (Ta HEBIAUYKeHHI); (2) Taki NpaBa NoxoaATb Bif
Camoi NoACbKOI NpUpPoAawY; (3) KoXKHa NIoACbKa iCTOTa MaE iX Bif HapoLXeHHS; (4) TaKi
npasa MaloTb 6YTV PIBHOIO MiPO0 AOCTYMHUMMU A5 KOXKHOT NIIOANHN 3a JOMOMOTOt0
npaea; Ta (5) NeriTMMHICTb fiep»<aBHOI BNaAM 3aneXmnTb Bif 34aTHOCTi rapaHTyBaTH
Taki npaga [8, c. 231].

MpobnemaTyKa «npaB NOAUHW» | <OACbKUX NMPaB» He € CYyTO TEPMiIHOMOFUHO.
B ocHOBI BigMiHHOCTE MiX LMK ABOMa TepMiHanu nexatb GyHAaMeHTanbHi igeo-
NOTiYHi MipKyBaHHSA, afpke, [iNCHO, y Nepiof cTaHOBNeHHA «human rights» 3amicTb
«rights of man» BinbyBa€eTbCA KapAMHabHe NepPeoCMUCTEHHA KOHCTUTYLLiOHani3-
My. Ha micue cyiumaanbHOT KOHCTUTYLT, TOBTO KOHCTUTYLIT AK TEKCTY, TPUXOANTb
ideA KOHCTUTYLIMHMX WiHHOCTeW i NPMHUMNIB, @ 3aMiCTb KOHLenuii npas NognHn
AK NoniTMyHoro npoekTy MpaHuy3bKoi peBonoLii, Lo NoB'A3yBaB Taki NpaBa 3
rPOMagAHCTBOM, 3 MPUHANEXHICTIO 4O MOAITUYHOI CINIbHOTK, MOCTAE KOHLUenLUiA
NIOACbKUX NpPaB AK HeBif'EMHUX (NpUTaMaHHUX NOAMHI B CUNTy CaMOT NIIOACbKOT
npupoaK), piBHMX (TOTOXXHUX AJ1A BCiX 6€3 BUHATKY) Ta 3arafibHMX (MOBCloAHa Aif)
[avB. 9, . 12-17]. Tomy po3rnag i€l eBontoLil € BaXIMBUM AN1A PO3YMiHHA 3MICTY i
NPUPOAN «MNpaB NIOANHNY» AK BOHW BUKNafAeHi B KoHCTUTYLIT YKpaiHu.

«Droits de ’'homme» Ak npoekT ®paHLy3bKoi peBonioLii

CyyacHMIN KOHCTUTYLIOHaNi3M MaB ABa BifMiHHI LWAAXM CBOrO CTAaHOBJIEHHA:
(1) KOHTUHEHTaNbHUN abo pecny6nikaHCbKMIA, B OCHOBI AKOrO NEXMWTb ifea no-
NITUYHOI HaLii AK OCHOBW fiep»KaBu i (2) KonoHianbHUn abo denepanicTcbkui, 3a
AKUM ifes KOHCTUTYLIT BUTIKaE 3 KONMOHianbHUX XapTill i IX rapaHTiin ocobucToi
cBO6OAM AK aBTOHOMIT iHAMBIAA. Lli ABa WNsAXM BU3HAUMAM BiAMIHHI Napagurmm
KOHCTUTYLiNHOI fleMOKpaTil:

aHMuUMaxopumapHud, IKUIA BUHVIK 3 HAPOOKY ernoxu aHrifCbKOT KOSTOHi3aLii
MiBHiYHOT AMepuKM 3 Ti NPYMATOM 0COBUCTOT CBOGOAM | BYB PO3BUHYTUI B MPaLIAX
6aTbKiB-3aCHOBHMKIB aMepPUKaHCbKOT pecny6niku. AMepriKaHCbKa peBosioLis,
KepoBaHa igeamu . JIoKKa, cnvpanacs Ha NpumaT cBO6oAW, IKUI FPYHTYBaBCA
Ha ilei Np1BaTHOT BIAaCHOCTI, Lo 3abe3mneyye aBTOHOMIIO iHAMBIAA.

ezanimapHud, 1o 6a3yeTbcs Ha cnagwnHi GpaHLy3bKoi peBontoLi i pyciaHiBCbKoi
KoHUenuii volonté générale. Apxe OpaHLy3bKa peBostoLifiHa YMKa, PaguKanbHO
3anepeuyiouu, BifK1aum i EMOHTYIOUM CTaHOBMI Nopanok CTaporo pexumy,
nporosocuia NpuUMaT PiBHOCTI Hag cBob6oaoto. CTaHOBEHHA MOAITUUYHOT HaLil
BifbyBanocA 3 ek3asnbrali€to ifei «3aranbHoi BOAi» NONITUYHOT FpOMaaH, Lo CKna-
Janacs 3 piBHUX rpomagaH. [leknapauia npas niogunHun i rpomagaHnHa 1789 poky,
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BiacHe, i byna geknapaldli€to npas YONOBIKa, o 6yB rpomagaHnHomM [10, c. 24], a Bl
OCHOBI Oynv 3aKknageHi KnacoBi, pacoBi i reHAepHi HepiBHocTi [11, . 190; 12, c. 340].

HauioHanbHa acambnes ®paHuii B 1789 poui B nepLwiii ctatTi Jeknapadii npas
NOAVHU | TpOMagAHUHA nporosiocuna: «Jlioan HapOaXKYTbCA | 3aNULLAITbCA
BiIbHUMM i piBHUMIM Y NpaBax. CycnifbHi BiAMIHHOCTI MOXYTb IPYHTYBaTUCA NnLLe
Ha OCHOBI 3aranbHoi kopucTi» [13]. Lle 3acagHnye NonokeHHA cTano Bianosighio
Ha iepapxiyHy napagurmy CycrninbCTBa, WO icHyBana 3a yacie CTaporo pexunmy i
3aKnano OCHOBU TaK 61 MOBUTU pecny6nikaHCbKOI ifeonorii «no-¢ppaHLy3bKny»
[14, c. 46]. EranitapHuin pecny6nikaHi3m, Lo TPUBaNIMIA Yac 3anLWaBca OCHOBHOI
ineonorieto ppaHLYy3bKOro KOHCTUTYLIOHaNi3My i HaBiTb 3apa3 Ooro BNIMB AOCUTb
BiguyTHUN [14, c. 47], BUXoaunTb 3 abconmoTusauii popmanbHOT piBHOCTI. OgHaK
HaBiTb B PEBOJIOLINHI YacK Taka PiBHICTb He cTocyBanacs pabiB, XiHOK i HaBiTb
3BiNbHEHMX pabiB [15, . 43].

Pa3zom 3 Tm, BOHa nporosiocuna HOBY epy rpoMagAaHCbKMX Npas — Npas, LWo
HaneXanu yneHam HOBOT NMOJITUYHOT CMiIbHOTY, SIKi B CUITY LIbOTFO UsleHCTBa (T06-
TO rPOMAAAHCTBA, NPUHANEXHOCTI A0 NONITUYHOI TPOMaANn) Manu BU3HaBaTMCA
piBHVUMMU. B il 0OCHOBI 6yno NoknazgeHo iMnaiLnMTHe PO3Pi3HEHHA MiXK MpaBamu, Lo
Hanexarb NoAnHi (y TOM iCTOPUYHMIA MOMEHT — BifIbHOMY YOJIOBIKY), Ta MpaBamu,
Lo HaneXaTb YOMOBIKY AK UsieHy NOMITUUYHOT CMiNbHOTY (TO6TO rPOMaAAHNHY).

Tepmin «droits de 'homme» HabyB nowmnpeHHA 3aBasku MKanH-Kaky Pyco.
B cBoemy TpakTarti «[1po cycninbHUM gorosip» Pyco rosopuTb Npo «npasa rpo-
MagAH», <MPUPOAHI NPaBa, AKNM [rpoMafAaHN] NOBUHHI KOPUCTYBATUCA AK NIOAN»
[16, c. 172], «<npaBa ntognHW». Ane KBiHTeCeHUiA po3yMiHHA NpaB Yy BrKnagi Pyco
NoJIAra€ B TOMY, WO «CYCMNiNbHWIA CTaH — e CBALLEeHHe NpaBo, Lo € 3aCaf0t0 BCi€l
pewTyn npas. Lle npaBo, ogHakK, He € NPUPOAHMM; TOMY BOHO 6a3y€eTbCs Ha yrogax»
[16, c. 152]. Mo cyTi Pyco 3aknaga€e 0CHOBU Mi3HILLOro peBosoLUiNHOINO PO3yMiHHA
«droits de 'homme» Ak 3acagy noniTMYHoro npoekty. 3 1760-x poKiB came TaKi
KOHOTaLii 3a6apBniotoTb Liel TepMiH B npaLax 6apoHa lonbbaxa, PeliHans, Mepc'e,
Mapki3a ge KoHpopce. Abat PeiHanb B 1770 poui nrcas:

«CB0oOOAA € BNACTUBICTIO KOXKHOTO. Criify pO3pi3HATY TpW 1T TUNW: NPUPOAHa
cBobopfa, rpomMaasHcbKa cBoboga Ta nonitMyHa cBobopa; Tob6To cBobOoAa
iHoMBiAa, cBoboaa rpomMassHuHa i ceoboga Hauil. MNpupoaHa cBobopa €
NpaBoM, HaZaHVM NPUPOAOI0 KOXKHIN NIOANHI po3nopsaKaTuca coboto Ha
BnacHui po3cys. IpomagaHcbka cBobofa € npaBom, Lo 3abe3neuyeTbca
CyCniNbCTBOM KOXHOMY rpoMafsaHUHY pobuTi BCe, WO He CynepeunTsb 3a-
KoHam. lNonitnyHa cBobofa € CcTaH HapoAy, WO He BiAMOBMBCA Bif CBOroO
CyBepeHiTeTy, i AKMIA cam BCTaHOBIOE cobi 3akoHM abo bepe yyacTb B cUC-
TeMi CBOro 3aKoHOTBOpeHHA» [17, ¢. 52].
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B ubomy BuKnagi abata PenHana BigobparkeHa, BNacHe, KoHuUenuia «droits de
I'homme», wo 3rogom 6yna 3aknageHa B [eknapauii 1789 poky: npasa nogunHn
CTAHOBWN MOEAHAHHA «MNOJIITUYHOI» | <rfPOMaAAHCbKOT» CBOOOAN 3aAN1A YTBOPEHHA
HOBOI MOJITUYHOT CMiNTbHOTK - NONITUYHOI Hawil. [le6aTn B HauioHanbHin Acambnei
B YepBHi 1789 poKy UiTKO OKPeCoIoTb L0 KOHLIeNLito | pO3yMiHHA NpaBs, BUKNage-
HuX B [leknapauii: 3aKpinuT B LLbOMY AOKYMEHTI «nNepLUi MPUHLMMN» KOHCTUTYLT,
«rnepLUi eneMeHTM BCbOro 3akoHoAaBCTBa» (Mapki3 ae Jladarer) [18, c. 72]. fepuor
ne MoHMopaHCi He MeHW YiTKo chopmyntoBaB igeto Jeknapadii: «yxe BaKnnMBo
NPOroaocMTY Npasa NAVHW 8O NPUAHATTA KOHCTUTYLIT, OCKINbKM KOHCTUTYLiA — Lie
NMLLEe NPOAOBXKEHHS, 3aBEPLUEHHA TaKOro NporosoweHHaA» [19, c. 731.

Jeknapauin 1789 poKy i npaBa, fileKnapoBaHi Helo, CTOCyBanacA rpomMafaHCTBa
AK NPUHANEeXXHOCTI Ao HoBoI noniTil. Ak nigcymysas Camyenb MoliH, «<npaBa peBo-
nioLiiHOT enoxu 6ynu PeBONIOUINHMMU: BOHW CTAHOBUIIM 3aCafn YTBOPEHHA Um
BiJHOBJIEHHA MPOCTOPY rPOMAZAHCTBA, a He 3aXUCT “NiogAaHocTi”» [20, c. 26]. Tomy,
iCTOPWYHO 06r'PyHTOBAaHUM Oys10 6 aHani3yBaTV CTAHOBNEHHS | €BONIOLLiIO IIOACHKUX
npaB came B HaCNigoK HeBfaui GpaHLy3bKOi peBOMoLINHOT Mogeni, nepeprBaHHA
peBosntoLiiHOT Tpaguuii «droits de 'hommey, wo ctanocs nicna Lpyroi cBiTOBOI BilHW.

Came uA peBontoLiiHa TPaaWLiA BUTICHWNA | B aHININCbKOMY iy dpaHLy3bKoMy
noniTMYHOMY ANCKYpPCaXx iHLWIi KoHUenuii — <human rights» (noacobKi npaga), «rights
of mankind» (NnpaBa noacbKoro ToBapucTBa) Ta «rights of humanity» (npasa niog-
CTBa) — AKi Ha TNi peBONOLUINHOT TpaauuUil BUrNaaany HaaTo 3arafibHUMU, Wo6 MaTn
3HayYeHHA B HOBI MapagurmMi HAPOAHOro cyBepeHiTeTy. Lli KoHuenuii posrnaganuca
BiJHOCHVIMU KaTeropisimu, WO BiAPi3HAIOTb NIOACHKE Bif 60XXeCTBEHHOTO, 3 0AHOr0
OOKY, i TBAPVHHOTO, 3 iHLIOrO.

IHWK1MKM cnoBamu, TepMmiH «droits de ’homme» 3 camoro novaTky 6yB noniTny-
HO, reHAepHoO i colianbHO 3abapBneHUM. B cuny cBOE€i reHeanorii i ceMaHTUYHOTO
Haronocy Ha agpecarti NpaB BiH He OXOMJIIOE BCiX AKOCTEN, AKUMU B MOCTMOAep-
HOMY KOHCTUTYLiOHani3mi MatoTb BONOAITU «human rights», a came HeBif €EMHICTb
(NpUTamaHHICTb NOAVHI B CUly CaMOi NIOACLKOT Npupoan), PIBHICTb (TOTOXKHICTb
[ns BCix 6e3 BUHATKY) Ta 3arafbHicTb (MoBciogHa fis). Llen pesontouiiHmi npoekT
BMXOAMB 3 iHLIOro NOCTyNaTy — yTBOPEHHA NONITUYHOI HaLii. OfHaK Taki KoHoTauil
BM3HAUWW KUBYYICTb PEBOJTIOLIIHOTO NPOEKTY B Nepiof CTaHOBNEHHSA | PO3BUTKY
HaLioHanbHOI feprkaBu Ao Jpyroi cBiTOBOI BiliHW.

A6CTpaKLUia “noguHM" B TaKoMy peBOMIOLiIIHOMY MPOEKTI 3aBX MW MiCTVMa NEBHY
NONITUYHY ifeHTUYHICTb. KnacnuHnin nibepaniam XIX — nepwoi nonosuHn XX cT.
B AKOCTi FONIOBHOT MeTV NMPOrosioLlyBaB 3axmcT cBOOO OKPeMOro NosiTMYHOro
cy6’'eKTa, x0oua Lji coboM 3BOAUNNCA [0 TUX NPAB, Lo 6ynn HeobXigHMMM iHaMBIaY,
o6 fiaTv B NneBHOMY NOMITUYHOMY CepefoBULLi.



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

B uin napagnrmi cpopmyBanoca pecrnybnikaHCbke PO3yMiHHA NIOACHKMX NPaB.
Pecny6nikaHi3am BUXOAMB 3 KOHLeNLii rpoMafAaHCTBa, KYbTYPHOI, MONITUYHOI, | HaBiTb
penirifiHoi, MOBHOI Ta eTHIYHOI €aHOCTI. Came 3 TaKoI Mapagmrmu, 3 Taknx GyHaameH-
TaNbHUX e | KoHUenuil HalioHanbHOI AepaBy BUBOAMINCA PO3YMIHHA | 3HAUEeHHSA
npas NOAVHW: B OCHOBI BM3HaHHSA, MPOrofIOLIEHHS | rApaHTyBaHHA Uux npas byna
NOKNageHa He KOHLenuia piBHOI NIOACHKOI MAHOCTI i LIHHOCTI, @ BNacHe ifgen yMoX-
JIMBMIEHHA AN1A KOXKHOIO YsieHa NOJITMYHOI HaLiil CnpuAT B CUy CBOIX 34i6HOCTEN i
MOXNMBOCTEN iHTepecaM HaLlioHanbHOI Aep»<aBu. B il »ke inei 6yno 3aknageHo KoH-
uenuito dopmanbHOI PiBHOCTI, a BifTaK i BU3HaHHA i IHCTUTYLIiOHani3aLito colianbHUX
HepiBHOCTEN: OCKINbKW BCi Ntoaw Pi3Hi, MatoTb pisHi 30iOHOCTI i MOXXNMBOCTI, BU3HAHHA
npaB i cBO60A BU3HAYaNO0 Pi3Hi WAAXM i CNOCO6U Takoro cCnpuAHHA. JIIoACbKi NpaBa B
TaKOMY PO3YMiHHi MICTUMN CyTTEBI OOMEMXEHHA: KOPUCTYBaHHA NpaBamMu i cBO6oAaMK
rapaHTyBanocaA fiLLe TiE MipOLo, AKOK BOHW CMPUANY HaLioHaNbHI AepKaBiZ.

Tomy KnacuyHa nibepanbHa AyMKa LibOro nepiofy, BnacHe, i po3risgana ntoacbKi
npasa Kpi3b Npr3My NPUHANEXHOCTI 4O NOMITUYHOI Hauii [AuB. 22, . 8-20]. HepiBHOCTI
MiXX JTIOAbMM BBaXKaNUCA NPUPOAHIMK, @ MPUHLMM PIBHOCTI MaB CEHC NINLLE Y MATAHHAX
MONITUYHOTO XUTTHA. B iboMy, BNlacHe, i nonsrana ¢pyHaameHTanbHa Bafa nibepanbHol
nemokparii XIX cT.: npaBa i cBo601 BBaXKanmcs aTprby TOM rpOMaasiHCTBA; 0Co6a, Mo3-
6aBrieHa CBOEI MONITUYHOT rPOMaZmn ONUHANACA Y cUTYaLlii LiinkoButoro 6e3npas's. Liei
MapajoKC — NapafioKc NpaBa Ha npaBa [23, ¢. 296-297] — HalbinbLl HAOYHO NPOSIBUBCA
B XX CT.y nepiog Mixk CBITOBUMM BiliHaMU, KON NiciA GiNbLLOBMLIbKOIO NEPEBOPOTY i
[pomagAaHCbKOI BiiHU B POCii B eBpONencbKnx gepxaBax OnMHWIACA BefrKa KiflbKiCTb
niopelt 6e3 rpoOMaAsHCTBA, @ BCTAHOB/IEHHS HOBVX KOPAOHIB Y €Bponi Ta Ha biimsbkomy
Cxopi cynpoBOAKYBaNoCA BUHUKHEHHAM aHKaBIiB 3 HaLiOHAJIbBHUMM MEHLUHaMW,
0OMiHaMV HaceneHHs 3a eTHIYHOI 03HAKOH.

Llen napagoKc cTaB HaciAKOM FPYHTOBHOIO NPOTUPIYYA MiXK iAe€I0 BU3HAHHA
33 KOXXHOIO JTIOACHKOIO iCTOTOK HEBIAUY>KYBaHMX NPaB i MOAEPHOI0 AiepXKaBoto. AK
nucana laHHa ApeHar,

«JtoaviHa, KA LWOWHO 3'ABUNACcs AK NMOBHICTIO @MAHCKMOBAHA, MOBHICTIO i30-
JIbOBaHa iCTOTa, WO HadineHa cama rno cobi rigHicTio 6e3BigHOCHO AKOrochb
LUMPLIOrO BCEOXOMIOYOro NopAAKyY, HeraHo Po3YrHMIaca y Maci Hapogay.
3 camoro noyaTKy napagokc, Wo BUHKK 3 NMPOrofoWeHHA HeBiguy»KyBaHMX
TIOACHKMX MPaB, MONAraB y TOMY, IO TaKe NPOrofoLeHHs CTOCYBaNocs «ab-
CTPAKTHOI» NIOAVHY, AKUIA HIOW Hifle He iCHYE, afpKe HaBiTb OVKYHU XXUBYTb Y

2 flk 3a3Havae PobepTto ByoHamaHo, «AGCTpaKLUia ,IOAUHN" AK CY6'€KTa NpaB NIOAVHA 3aBXau
MiCTUSIa NeBHY MOMITUYHY iAeHTWUYHICTb. Jlibepaniam 6yB CMPOMOXHWI CTBOPUTM ifEHTUYHICTD,
OCKIi/IbKM BiH TaKUM e YMHOM BUKOPVICTOBYBAB iHAVBIAA AK OHTOMONYHOrO Cy6'eKTa NOMITUYHOT
cuctemu. J1ibepaniam B sKOCTi FOIOBHOT METM MPOrONIOLLYBaB 3aXMCT CBOOOA OKPEMOTo NOMITUYHO-
ro cy6’ekTa, xoua Lji cBO60AM 3BOANNINCA A0 TVIX MPaB, WO 6yNIN HEOOXiAHMMM IHAMBIAY, WO AiATY B
NeBHOMY rPOMaACbKOMY UK MOAITUYHOMY cepefoBuLi» [21, c. 8].
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NeBHOro poAy couiasibHOMy NopAAKy. AKLIO NaemMiHHa un iHWa «BigcTana»
rpomaga He KOPUCTYETbCA NIOACBKMMU MpaBaMu, Lie BOYEBMAb BBaXanoca
HacCNigKkoM TOro, WO BOHa He focArna cTagii uMBinisadii, ctagii HQpogHOro i
HaLiioHanbHOro CyBepeHiTeTY, i NPOAOBIKYE ICHYBaTM M APMOM iHO3EMHUX Ui
BJIAaCHVX AiecnoTiB. ToMy NTaHHA NIOACbKMX MPaB LIiNKoM i LuB1AKo 6yno Heno-
AiNbHO 3MillaHe 3 NMTAHHAM HaLiOHaNIbHOIO BVU3BOJIEHHS; TiNIbKN 3BiNIbHEHWI
CyBepeHiTeT HapoAy, CBOr0 BaCHOrO HapOAy, 3iaBaBCA 30aTHNM 3abe3neunTm
ui npasa. Ockinbky MoAcTBo 3 YaciB GpaHLy3bKoi peBontoLii crpuimanoca
B 06pasi poAVHN HapOAiB, MOCTYMOBO CTafo CaMOOYEBUAHNM, LLO Hapop, a
He 0coba, € obpazom noanHm» [23, c. 291].

Y TakoMy CeHci BTpaTa YieHCTBa Y NOMITUYHI rpoMagi, AK-TO Yyepes 3HNKHEHHS
TaKol r(POMaZM UM B CUIy BUTHAHHA, 03Hauano BUKJIOYEHHA 3 JII0ACTBa, BTpaTy “npa-
Ba Ha NpaBa”. PiBHICTb Oyna NpUBINEeEM YNeHCTBa B MOMITUYHIN FPOMagj, NpVBINeem
rpomaaaHcTea. OfHaK HaBiTb FPOMaAAHCTBO He 3abe3meuyBasio PiBHOCTI B CyyacHOMY
PO3yMiHHi: CTaTb, BUOOPYMI LiEH3, MAiHOBIWIA CTaH — Lji Ta iHLUi O3HAKM CTBOPIOBANU
IOPUANYHO BM3HaHI HEPIBHOCTI i iEpapXii B CycninbCTBi®. A 3 pO3BUTKOM 3aKOHOAABYOT
[leprKaBu TaKnxX HEPIBHOCTEN CTaBasio BCe GinbLue. [paBa NoguHM B TakoMy CeHCi Oynin
NPWBINEEM YNEHCTBA B MONITUYHIN FpOMagi, NPUBINEEM rPOMAOAHCTBA.

«JTiogcbKi npaBa» (ckhuman rights») Ak aHTUTe3a «npaB NoauHM» («droits de
I’lhomme»)

TepmiH «human rights» B CEHCi NIOACHKUX NPaB BUHMKAE B KOHTEKCTI ANCKYCii B
aHrMoOMOBHIV Ny6niuncTyLi wopo dpaHuy3bKoi leknapadii. Tomac MeiiH B cBoeMy
TpakTaTi «[lpaBa noguHm» («Rights of man») 1791 poky, HanMcaHoOMy Yy BignoBigb
Ha KpuTUKy EnmyHza bepka dpaHuy3bkoi [leknapalii, 1o6ixKHO BUKOPUCTOBYE Lielt
TepMiH [25, ¢. 179; 26, c. 282]. Ane B 3aranbHUN BXUTOK <human rights» y 3HauyeHHi,
nofibHoOMy 10 Cy4aCHOro PO3yMiHHA JIACLKMX MPaB, BXOAWUTb B MepLill YBepTi
XIX cT. B KOHTEKCTi 60poTbOM 33 3ab60pOHY pabcTBa i paboToprisni[27, c. 160-167]*.

HoBe po3yMmiHHA NOACbKNX NpaB NOCTaE i iIHOOKTPUHYETbCA NicnA [pyrol cBi-
TOBOI BiIHW 3 TPUNHATTAM 3aranbHoi Aeknapadii npas niogrHu 1948 poky. Hagitb
B MONITUYHOMY | ANNNOMATUYHOMY JIEKCUKOHI BUKOPUCTAHHA TepMiHy «human
rights» 3amicTb «rights of man» ctae HoBaluieto. [1Jo Toro yacy ny6niyHuin AncKypc
NOCNyroByBaBCA IEKCUKOHOM, LLIO CKNaBCA B Yacy Benukunx pesontouin — «<npupoaHi

3 Lle npaBo Ha nMpaBa AK NpuBINei NPUHANEXHOCTI JO MOAITUYHOT CMiIbHOTY HANGINbLL HAOYHO
NPOABUIOCA B PaAAHCHKIV NPaBOBI JOKTPWHI 3 1T ife€to «npaB TPyAALLMX», KOPUCTYBATUCA AKU-
MU Manu 61 nrLe YneHn «pobiTHUYOI KNACK» Ta «CeNAHCbKOI GiAHOTUY, @ «<OKpeMi 0cobu i oKpemi
rpynu, iKi KOPUCTYIOTbCA MMM NMPpaBaMu Ha LUKOAY COLiANMCTUYHOT peBosoLii» NpAMo nosbasns-
toTbcA Npas (KoHctutyuii YCPP 1919 p) [24].

4 Came B Takomy KoHTeKkcTi Tomac IxeddepcoH B 1806 poui BUKOPUCTAB Lieli TepMiH B MPOMOBI
CTOCOBHO paboToprisni [27, c. 22].
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npa.ay, «rpoMagAHCbKi MpaBay, <MNOMITUYHI NpaBay», «CoLianbHi NpaBay, KKOHCTU-
TYUiliHi NpaBa», BifA3epKaniolun KOTHITUBHI sSchemata peBONtoLiiHOro NPOeKTY.
Tak 3a cTo pokiB Ao [Jpyroi CBITOBOI BiiHY TifIbKM B LLECTU pilleHHAX BepxoBHoro
Cyny CLUA 6yB BXunTWIA TepMiH «human rights», ane Bxe 3a nepiog 3 1941 no 1949
Len TepMiH 3'ABAAETbCA B TPMHAZUATY PilleHHAX, @ MPOTAromM ABaAUATU POKIB 3
MOMEHTY CxBaJleHHA 3aranbHoi Aeknapauii npo npasa noguHu <human rights»
3ragyloTb TPMALATL ABa pilleHHA BepxosHoro cyay CLUA [28, c. 191].

IcTopryHi gocnig)eHHA CTaHOBNEHHS iAel MOACbKNX NpaB BKa3ytoTb Ha CTaTyT
OOH T1a 3aranbHy [leknapadito npas NIOANHN AK enoxanbHi JOKYMeHTW. Lle gincHo
Tak. Ane, AK NpaBuno, Taki 4OCNIAKEHHA He BiANOBIfaloTb Ha MUTAHHA YOMY A0
LMX OKYMEHTIB Oyfio BK/OUEHO BiAnoBiAHI GopMyntoBaHHs. AK Tak CTanocs, Wwo
3aranbHa geknapauia npas nognHn 1948 poKy noctana neBHOIO BiAMOBIAAK Ha
ABHI | IMNNILUWTHI ynepeakeHOCTi GppaHLy3bKOro peBOMoLiIHOroO MPOEKTY «NpaB
noanHn»? Agxke Len JOKyMeHT € npuknagom «Benunkoro gianory»: ctatta 1 3aranb-
HoI feknapadii BigTBoptoe ctatTio 1 dpaHuUy3bKoi [leknapadii 1789 pokKy 3 Baxnu-
BOIO BiAMiHHICTIO — 3amicTb «Les hommes naissent et demeurent libres et égaux en
droits» («noan», «<4onoBikn» - Gp.) 3aranbHa AeKnapaLia NOCTYNOE HEBIA EMHICTb,
piBHicTb i 3aranbHicTb: «Tous les étres humains naissent libres et égaux en dignité et
en droits» («BCi noacbKi icToT»). | AKLWLO Yy BUNaaKy [exknapadii e MoXHa BKasaTu
Ha ponb EneoHopu Py3Benbr, Wo HibUTO HanonArna Ha 3amiHi «rights of man» Ha
«human rights» (Wo € CyTO HeNiATBEPAXKEHO ICTOPUYHOIO OMOBIAKO), TO WO
3micuno po3pobHukie CtatyTy OOH gBOMa poKamu paHille NociyroByBaTUCh
came «human rights»?

Hacnpasgi, yaBneHHa npo Te, wo B 1945 Ta 1948 pokax nofgCbKi npasa BUPHAKOTb
Y 3aCafHNUYMNX MiXKHAPOZHO-NPABOBUX TEKCTAX AK «4OPT 3 TabaKepKU» € HEBIPHUMM.
MNepeTBOpPEHHA NpaB NIOANHN 3 NPUBINEo rPOMaAAHCTBA UM NPUHANEKHOCTI A0 Mo-
NITUYHOT CMiNIbHOTY Ha NTIOACHKI NPaBa, WO € HeBiA'EMHUMY Ans 6YAb-AKOT N0ACbKOT
icTOTW, BigOyNnocs B TOMy X iHTENIeKTyaJlbHOMY CEPeOBULLi, O 1 MOWNPEHHS: Ta
OOKTpUHanisauia Totanitapmsmy i KOMyHITapHOro aBTopuUTapr3My Y Mi>KBOEHHWI
nepiog. | KnepukasnbHi Komna i MapKCUCTy Bynu €AVIHI Y KpUTUL NPaB JIOAVMHU, aixe
npaea ftognHu, 06CcTooBaHi B nibepanisami XIX CT., po3rnsgannca Ak aHTUTesa xpu-
CTUAHCbKOMY KOPMOpaTUBi3My Ta KOMYHICTUYHOMY KONEKTUBI3My. Lie ay»ke LikaBun
¢dbeHOMeH B iCTOPIT MONITUYHOT AYMKH, afKe LA KpUTKKA 36iraeTbcA 3 HaBedeHo
BULLE 3 OOKY NicNABOEHHNX dinocodis Ta topurcTiB. Tak, Kapn Mapkc (skui gocnTb
MaJsio yBaru npuzinme B CBOIX YNCIEHHKX POOOTax MMTaHHIO NibepanbHOT KOHLenwi
npas noguHn [guse. 29, 777-779]) Bka3syBas, WO NpaBa JIOANHY, B NepLly yepry,
€ CYTO MONITUYHUMM MPaBaMK, <MPaBaMMU, WO 34INCHIOIOTbCA NNLLE Y CNiSIbHOTI 3
IHWUMK NI0AbMUY», aXKe «iX 3MICT NOJIAra€e B y4YacTi B TaKiy CMifibHOTI, NPy LibOMY
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B NONITUYHIN CNinbHOTI, B Aeprkasi» [30, ¢. 399]. [HWi npaBa ntognHM TaKoX MaloTb
BiAHOLUEHHA [0 NONOXKEHHA SIIOANHN Y CMiAIbHOTI, ane CAyryloTb iHWWUM Linam:

«Droits de 'homme — npaBa noavHW, AK TakKi, Bigpi3HATbCA Big droits
du citoyen — npaB rpoMafAaHnHa AepxxaBu. XTO X Takni Lel homme, wo
BiApPI3HAETbCA Bif citoyen? Lle HIXTO iHWWIA, HiXK YNeH rPoOMagAHCbKOro
cycninbcTBa. YoMy uneH rpomMaffaHCbKOro CycrnifibCTBa Ha3UBAETLCA «HO-
LVIHOIO», MPOCTO JIANHOI, YOMY NOro npaBa Ha3nBalTbCA NpaBamu Jito-
AVHW? Ym nosacHoeTbea Lert GakT? TinbKu BigHOWEHHAM NONITUYHOI fep-
»aBu JO rPOMadAHCbKOro CyCninbCTBa, CYTHICTIO NOAITUYHOI eMaHcMnawii.
Mepw 3a BCe MM KOHCTATYeMO To aKT, Lo TaK 3BaHi NpaBa NtoauHu, droits
de 'homme, Ha BigMiHy Bif droits du citoyen, € HiLLO iHLUE, HiX NpaBa uNeHa
rPOMaJAHCBKOrO CyCiibCTBA, TOOTO €roiCTMYHOT NIOANHY, BigAaneHoT Bif
NOACbKOT CYyTHOCTI i cninbHOcTi» [30, ¢. 400].

MapkcmncTcbKa KpuUTrKa NpaBs NIoANHN, BAACHe, CNPAMOBaHa NpoTu iHanBiaya-
ni3my, Wo cnoBifyBaBcA NibepanbHO0 AYMKO, afiXe NpaBa JIAMHN po3rnafanmca
K. MapKcom siK TaKi, Lo 3anepeuytoTb KONeKT/BI3M («... MPaBo NognHU Ha csoboay
IPYHTYETbCA HE Ha €HAHHI NIOAUHN 3 NIOANHOIO, &, HABNAKW, HA BiJOKPEMIEeHHi
NIIOAVIHM BiZl NOANHN. BOHO € NpaBOM LIbOrO BifOKPEMIEHHS, TPAaBOM OOMEXEHOTO,
3aMKHeHoro B cobi ingueiga» [30, c. 400].

B cBoto uepry KatonumubKa NoniTMUYHa AyMKa 3arnepeyyBana igeto npas NiognHun
B il nibepanbHOMY NPOUMTaHHI, afiXe BOHO IPYHTYBANoCA Ha 3acagHuYi KoHuenuii
aBTOHOMII iHgMBIAa, TO6TO NpUpPOAHIN | abcontoTHIN cBobOAi, Wo BigKMaana oyab-
AKY 3aneXHicTb Big bora i nputamaHHy couianbHy npupody noanHn. EK3anstauin
iHauBigyaniamy B nibepanbHin igei npaB NOAUHY Bena [0 Aep»aBHOro CBaBinnA
[31, c. 19]. HatomicTb KaTonMubKa NoAiTMYHA AyMKa 3anponoHyBana iHwu1ni nigxig. B
CBOIN eHUMKNIiKi 1891 poKy Rerum novarum nana Jles Xlll nporonocus HoBe NaTep-
HaniCcTCbKe i KOPNopaTMBICTCbKe PO3YMiHHA NpaB NoAnHKM [32]. BoHn He noB'A3aHi
3 iCHyBaHHAM NONITUYHOT CMiNbHOTY (Aep>kaBun), a € NPUPOAHIMU, ane ix peanizauin
HeMO>KMBa No3a CyCrniNbCTBOM — KaToNMULbKa NONITUYHA AyMKa TOMY 3anepeyyBa-
na npoBigHy posnb Aeprkasu y Ui cdepi (wo byno Bignosiaaw Ha noniTuky laicité
TpeTboi pecny6niku y ®paHuii). OckinbKu npasa MOXNMBI nuULLe y CRifIbHOTI, TO HUM
KOpecrnoHAayoTb 060B'A3KMY, L0 TaKOXK NPUTaMaHHI XXWUTTIO y CMifIbHOTI.

Mi>KBOEHHWIA Nepiof B icTOpIi KaTONMLbKOI NONITUYHOT yMKI OYB NO3HaUYeHN I
nankumy gebatamm mMixk NpUXUIbHUKaMM NapiaMeHTCbKoi leMoKpaTii Ta agenTtamu
aBTOPUTapHUX BepCil KopnopaTtusismy [33, c. 402]. Came B LibOMY iHTENEKTyalbHOMY
cepefoBMLLi NOCTaHe 3rof0M KOHLIeNLis NI0ACbKMX NPaB, 3aKnafeHa B MOBOEHHNX
[OKYyMeHTax Ta KOHCTUTYLiHKX TeKcTax. Ane Ha Tom yac, Ak niacymysas I. besiep,
«Ha piBHi Teonorii i igeonorii [BaTnkaH] npoAaoBXyBaB NigTPYMyBaTV aBTOPUTapPHI
NPoeKTV NOAONIaHHA MOAEPHOrO IHAUBIAYaNi3My Ta IeMOKPaTUYHUX NapnaMeHT-



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

CbKux cuctem. MonitnyHmm igeanom Ceatoro Npectony 3anmiianaca XpUCTUAHCbKa
KOPNOpaTUCTCbKa fieprKaBa 3 EANHOI0 AeprKaBHO PeNirieto, rapaHTOBaHOK KOH-
KopaaTom» [unT. 3a 33, c. 409]. [eBHY iHTeneKkTyanbHy NiATPUMKY LiboMy Rigxoay
HafaB i Kapn LUMIT 3 MOro KoHUenui€ro «ToTanbHOI AepaBu», Lo, A0 Peyi, JOKOPIHHO
BiAPi3HAETbCA Bif Mi3HIWOI KOHUenNUii ToTaniTapHoi AeprkaBu. ToTanbHa AepxaBa 3a
Kapnom LLImiTom € BignoBiaa Ha Hegoniku HApPOJHOro CyBEPEHITETY, Lo pobuTb
fepaBy cnabkoto — abu 6y TV CMIbHOI, aBTOHOMHOMO | POLIBITalOYOI0, iepaBa Ma€e
BTpyYaTnca y cdepu, AKi paHile He 6ynn BperynboBaHi UM KOHTPONbOBaHi, TO6TO
CTaT! TOTaNbHOIO AiepaBoio [34, c. 826]. Ane, Ak BKa3ysas LLMiT, MogepHa fep»kasa,
nparHy4u ToTanbHOCTI | BTpyYatoumnch y BCi chepu noacbKoro OyTTa, cTae cnabkoto
3 ornAfdy Ha He3[aTHICTb NPOTUCTOATY IHTepecaM NapTilt Ta OpraHi3oBaHUX rpyn
[35, 366]. Tomy, Ha oro fymKy, HeobXigHo, abn fep*aBa 0OMeXnnacsa KOHTpoem
3a apMi€to Ta BropoKpaTi€eto i 3anuwmna BCi iHWi chepu camoBpAayBaHHIO abo Bib-
HOMy pUHKY [35, 366]. Takni Niaxia HarKpalle BignoBiAaB NnparHeHHAM BaTukaHy,
apke pobpe BKNagaBCA B KOPNOPATUCTCbKY iAe0NOorivyHy cxemy, Lo 3rogom byna
peanizoBaHa B cana3sapcbkin MopTyranii Ta gonbdycoscbKin ABcTpii [33, c. 401].

BnacHe, KapavHanbHi 3MiHM B KaTOAMLbKI MOAITAYHIN 4yML), LLO 3aKanm OCHOBU
MOBOEHHOI PEBOSTIOLLiT MIOACHKIMX MPaB, CTA/IMCA B OCTaHHi MicALi noHTudikaTy Mia X,
LLIO NO3HAYUAMCA NMOCUNEHHAM TUCKY 3 6OKY HaLMCTCbKOro ypsaay HiMeuunHm Ha Ka-
TONMLbKI OpraHisauiii uepksy B TpeTbomy parixy. [lo Toro no3suuisa Ceatoro [pectony
3anvwanaca B pamkax 4okTpuHu Jlea XllI 31i Haronocom Ha KONeKTYBI Ta KONEKTUBHNX
npa.ax (Ak Hanpuknag B EHUmKniui Quadragesimo Anno 1931 poky [36]) Ta poauHi (AK
B EHumkniyi Casti Connubii 1930 poky [37]). Ha Toln yac iHTeneKkTyanbHi 3acagm Takux
3MiH BXe Oynun 3aknageHi KaTonmubKuMK iHTenekTyanamy EMmaHyenem MyHbe Ta
Kakom MapiteHom, ane came nonituyHi nogii B HimeuuwrHi smycunu nany Mis Xl wykatn
anbTepHATUBY KOMYHITapHOMY ToTaniTapusmy [38, c. 91; 39, c. 46].

Came B 1937 poui B EHumkniui Mit Brennender Sorge Min XI nporonocms, WwWo «Jito-
[VHI AIK iHOVBIZY HaneXaTb NpaBa, Lo BOHa Ma€ Bif locnopaa, i siki byab-aka cninbHoTa
MOBVIHHA 3aXMLLATY Bif NO30aB/IeHHs, YTUCKY UM HeXTyBaHHsA» [40, para. 30]. A Kinbka
[HiB ni3Hiwe Mana nporonocrs HOBY AOKTPUHY B EHLMKAiLi Divini Redemptoris, wo
CTasna OCHOBOK MOBOEHHOMO NepPCoHani3my, a BigTak i NIoACbKMX NPaB:

«3a 3agymom TBopLA CycCniNbCTBO € NPUPOAHUM 3aCO060M, AKWI NIOMHA
MOXe i MOBWHHA BMKOPUCTaTW, WOO OOCATTU CBOEI NMpPK3HAUYEeHOI MeTU.
CycninbCTBO ANA NOAMHKY, @ He HaBnaku. Lle He cnig po3ymiTi B ceHci ni-
6epanicTyHoro iHAUBIZYyaniamy, AKMIA NiZNOPAAKOBYE CYCNifbCTBO eroic-
TUYHUM NoTpebam iHAMBIAA; ane nuwe B TOMy PO3YMiHHI, O 33 4OMOMO-
rot0 OPraHiYHOro Co3y 3 CyCnifIbCTBOM i B3aEMHOI CNiBNpaLi AOCATHEHHSA
3€MHOrO WACTA CTa€ AOCTYNHUM ANA BCiX. Y TaKOMy CEeHCi came cycrifb-
CTBO Hafla€ MOXJIMBOCTI ANA PO3BUTKY BCiX iHAMBIQYaNbHUX i CYCnifibHMX



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

JapiB, HagaHMX NOACbKIN Npupogi. Lli npnpogHi gapu matoTb LiHHICTb, AKa
nepesepLuye 6e3nocepeaHi NINHHI iIHTEpeCcH, OCKINbKN B CYCMiNIbCTBI BOHN
BiJoOpakaloTb 6OXKeCTBEHHY JOCKOHANICTb, Aka He Byna 6 icTHHOIo, AKON
noanHa Xuna cama. Ane B oCTaTOMHOMY NiACYMKY, HaBiTb y Uil OCTaHHIN
bYHKLUIT, CycninbCTBO CTBOPEHE ANA NoAMHM, Wo6 BOHa MOorna po3ni3HaTtu
Le Bifo6paxeHHs boXoi fOCKOHANOCTI Ta NOKNAafaaTUCA Ha Hel B xBani Ta
NOKIOHiHHI TBopueBi. TinbKun NtognHa, NogcbKa 0cobUCTICTb, a He cycninb-
CTBO B Oyab-AKi dopmi, HagineHa po3ymom i ceobopoto Boni» [41, para. 29].

B uiil HOBI JOKTPWHI ByB 3aKNafeHUn KapAuHaNbHUN BigXia Big CninbHOTY
(Tpyaswi, poguHa, rpoMaga) Ha KOPUCTb NEPCOHaNiCTCbKOro GayYeHHs NIOAUHHA,
L0 M€ NpuTamMaHHi i HeBif'eMHi NpaBa. EHLMKNIKa paKTMUYHO BigKpuia HOBY epy,
OCKIiNbKW BUBena ANCKYCil Npo NoACbKi NpaBa 3 MapriHesy, e BOHU TOUNINCA Ao
TOro, Ta NigTpVMana ix HaBULLMM MOPaJIbHVIM aBTOPUTETOM Y MOMITUYHIN cdepi
TOro vacy.

MocnaHHa HacTtynHoro nanu — [Mis XlI, AKui Tak camo 6paB yyacTb Y HanMcaHHi
LIMX EHLMKAIK — 3p06UAN Liel 3CyB He3BOPOTHUM. Mloro AOKTpuUHa, nporonoleHa
B pi3ABAHUX NocnaHHsAX 1942 Ta 1944 pokis («The Internal Order Of States And
People» 1942 poky [42] Ta «Democracy And A Lasting Peace», 1944 poky [43]), 3a-
6e3neunnu iHTeneKTyanbHWI 3B'A30K, AKUN 06'€QHAB KOHCTUTYLiHe OyAiBHULTBO
nicna BiiHM B EBPONIi Ta CTAaHOBNIEHHA NIIOACBKMX MPaB B Mi>kHapOAHOMY MNpaBsi B
€AVHNI NapagurmaTMYHUi npoLec.

Jeknapauia 1948 poky, nigrotoBKka AKoi, JO peui, Oyna po3noyaTa croyaTtky B
pamKax «pinocodcbKoro KomiteTy» Ha voni 3 akom MapiteHom nig erigoto KOHECKO
[44,c.29;45, . 185;46, c. 68-69], cnprymHMna K epeKTy po3puBY, Tak i CUMBOIUHOTO
yrnopAKyBaHHA HOBOI MapaAnrmu, Lo 03Hayasio CTaHOBJIEHHA HOBOI KOHLIELil, HOBOro
KOMMeKcy CybCTaHTMBHYIX 3060B'A3aHb (x0oua Y Tol Nepiof noaeKyay TepmiH <human
rights» NMOMWSTIKOBO BBaKaBCsA HOBOO HA3BOIO A5 CTApPOI KaTeropii).

CTraHOB/IEHHA HOBOT KOHLENLiT, TaKUM YAHOM, CTaNO BignoBiaa0 Ha HeJonikuy,
ynepeaXeHoCTi i iHaMBiAyani3am peBONOLiHOIO NPOEKTY, AKNI He B OCTAaHHIO Yepry
BBaaBCA TaKMM, LLIO 3aK/1aB OCHOBM [l CTAHOBJIEHHA TOTaniTapHUX Aep»KaB B €B-
poni Mi>XBOEHHOrO Nepiogy. HoBa KoHLenuisa «NogCbKNX MPaBy, WO NocTana B XOAi
nepeoCMMCIEHHA »KaxXIMBOro MUHYNOro €BPONMU, CTana HOBMM Kpefo, CKNaoBo
HOBOI iIEHTNUYHOCTI EBPONY Y MPOTUCTOAHHI 3 KpaiHamu colianicTyHoro Tabopy.
Ak 3a3Hauvae Camyenb MoliH,

«Bip cBOro HemeBHOro 3aMpoBajXKeHHA AK MEeBHOro BuAay couianbHOI ge-
MOKpaTii, igea noacbKux npa. HabyBa€e CUNK TiNIbKM AK KOHKPETHA No3uuin
B XonopHin BiHi. Xoua ui micLeBi nonitnuuHi ¢aktopu cnpuanu po3poobui
€BponercbKoi KOHBEHLiT Ta CTBOPEHOMY Heto EBponencbKkomy Cyay 3 npas
NoANHK, Byno 6 rpy6oto NOMUITKOK BBaXKaTy, O MOBa JIIOACHKNX MPaB,
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He KaKyuu B>Ke Mpo MpaBo Npo npasa N0ANHY, Masia BENNKe 3HaUYeHHA Ha
nouatky. €EBponencbka KOHBEHLiA cToCyBanaca B Habarato 6inbLuin mipi
i1eoNoriYyHOro NPOronoLWeHHA LiHHOCTEN, WO 3aknagann oCHOBY 3axiaHo-
€BPOMNENCbKOT iZeHTUYHOCTI, aHiX IPUANYHUX rapaHTiny» [20, c. 79].

Came Tomy, rOBOPAUYM NPO KOHLLENLio «<human rights», cnig MaTi Ha yBasi, Lo NAeTb-
CA came Mpo WIACbKI NpaBay AK HOBY Napagurmy Cy4aCHOro KOHCTUTYLiOHasTi3Mmy.
3aranbHe BUKOPUCTaHHA TEPMiHY «rpaBa JIIOQNHWY, WO € CNAaALLMHOK PEBOJOLIMIHOTO
npoekty XVIII cT. i nibepaniamy XIX cT., 3BUYaiiHO, He 03HAYAE, LLO LIbOMY TEPMIHY
HaJAETbCA TOW e 3MICT i 3HaUYeHHs, Lo Oynu xapaktepHumy ans XIX cT. — nepoi
nonoBuHN XX cT. OfHaK gy»ke BaXNMBO MaTy Ha yBa3i Lto yHAamMeHTanbHy BigMiH-
HICTb Mi>K peBONIOLIINHOO TpaAMLIElo NpPaB NoanHY 5K «droits de 'homme» Ta HOBOIO
napagmrmoto IIOACbKMX NpaB K «<human rights» Cy4acHOro KOHCTUTYLiOHani3my.

BucHoBKM

«MpaBa noguHn» Ak NpoekT GpaHLy3bKoT peBosoLii HepPO3pKBHO ByNn NOB'A3aHi
3 MPVIHANEXKHICTIO JIOAVHU JO NOAITUYHOI cninbHoTU. Lle 6yB npuBinei, nputamaH-
HWI i 3aNeXHUIA Bif TakoT NPMHaNeXHoCTi. B TakoMy ceHci «npaBa NoanHU» He bynu
MOBCIOAHUMM, MPUTAMaHHMM | piBHUMM. [x peanisaLlis 3anexana Big NOAITUYHOrO
npouecy mogepHoi gepxasu. «JllogcbKi npaBa» CTann HacNigKoM He TepMiHOAOr Y-
HOI 3MiHW, Wo nocTtana nicna |l cBiToBOI BiHN, a AOKOPIHHOIO Nepernagy igei npas,
L0 HanexaTb JIAMHI B C1ily camoro GakTy, Lo BOHA € JIIACbKOI0 iCTOTOI0, @ TOMY
€ HeBiguy>KyBaHUMW, PIBHUMM | MOBCIOAHUMU. TepMiHONOriyHa 3MiHa No3Hayuna
cBiTOrnAgy TpaHcdopmaLliio, Lo Bigbuiacsa B NoOCTMOAEPHOMY KOHCTUTYLIOHaNi3Mi.

B yKkpaiHcbKin KoHcTuTyUii, 3akoHOAaBCTBI, 00iLiHMX NepeKnagax MiXkHapoAHMX
[IOKYMEHTIB, BUKOPUCTOBYETLCA TEPMIH «NpaBa NogUHM». Y NOTPiGHO MiHATY Lo
TepMmiHonorito? CioBa MaloTb 3HAUEHHSA, ane BaX/MBILINM € Te, AKOrO CEHCY MU iM
HafaEMO, AK IX PO3YMIEMO i LLO 3a iX JOMOMOrO MU KOMYHIKYEMO.
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Bitanin FALEJTIOK

KaHAMZAT IOPUANYHUX HayK, CTapLUniA JOCNIAHVK,

uneH Buwoi kBanidikauiHoi Komicii cyaais YkpaiHu,

CTapLUUI HAYKOBMI CMiBPOBITHUK Bigainy npobnem KpumiHanbHOro npaga,
KPUMIHOMOTIi Ta CyAoyCcTpoto IHCTUTYTY AepxaBu i npasa

imeHi B.M. Kopenbkoro HAH YkpaiHn

AEKNAPALII AOBPOYECHOCTI CYAAIB
TA MPUHLUN PIBHOCTI:
KPUTUKA AUCKPUMIHALINHUX MPAKTUK
HA WAAXY A0 AEFITUMHUX LWINEN

Buwa kBanidikauitHa Komicia cypais Ykpainu (mani - Komicia) 2 nuctonaga
2023 poKy yxBanusa pilleHHA Npo BHeCEHHSA 3MiH o dopmu feknapalii fobpo-
YecHOCTI cyadi, 3aTBepAKeHOT pileHHAM Buwoi kBanidikauinHoi komicii cynnis
YkpaiHu Big 13 xoBTHA 2016 poky N2 137/3n-16 3i 3miHamu, Ta popmu feknapadii
[obpouecHOCTi KaHAMAaTa Ha nocagy cyadi (pani - PiweHHsn) [1].

BkazaHum PiweHHAM (0o Akoro 6ynu nogaHi okpemi ymkin) Komicia Buknana y
HOBIV pefakuii 3a3HaueHi Aeknapadlii, HACNAKOM YOro CTana 3miHa Kona Ta 3MmicTy
000B'A3KIB LLIOJO AeKNapyBaHHA BiANOBIAHUX TBEPAKEHb, AKi MOKNaAalTbCA Ha CyaaiB
Ta KaHAMAATIB Ha nocady CyAdi, WO CBiAYMTb MPO HOPMATUBHUI XapaKkTep PilleHHs.

Jeknapauia [obpoyecHOCTi cyadi - Lie OAUH 3 iHCTPYMEHTIB AIK NpeBeHLii, TaK i
BUABNEHHSA HeEAOOPOoYeCHOCTI cyaai. BiH 3ammcnioBaBcA AK MPOCTWI Y 3aCTOCYBaHHi i
edeKTMBHUI 33 HacNiAKaMM enemMeHT NiA3BITHOCTI CyAAi CycninbCTBy. 30Kpema, CTaT-
Teto 62 3akoHy YkpaiHu «[1po cygoycTpii Ta ctatyc cyagis» N21402-VII sig 2 yepBHsA
2016 poky [2] (gani - 3akoH) nepeabdayeHo, Wo cyaaa 3060B'A3aHWN WOopiYHO Ao 1 1to-
TOrO NOAABATU LUIAXOM 3aMOBHEHHS Ha odiLliiHOMY Be6-caiiTi Buwoi kBanidikaLinHol
KoMicii cyaniB YKpaiHu geknapauito obpoyecHOCTi 3a GOpMOLO, WO BU3HAYAETLCA
Kowmicieto. Cam Lei BOKYMeHT ABNAE coboto Nepenik TBepaXeHb, NPaBAUBICTb AKUX
CynaA NOBMHEH 3afieKNapyBaTy WASAXOM iX NiATBEPAKEHHA a0 HeniaTBepaAMXKEHHA.

3oKpema, y nyHKTax 17 Ta 18 Po3zginy Il Jeknapauii gobpouecHocTi cyaai Big
CyZAi BUMaraeTbCs 3afeKapyBaTyl LLIAXOM MiATBEPAKEHHSA ab0 HEMiATBE P KEHHS
HaCTYMHi TBEPOKEHHA:

«17. MHoto He gidgidysanacs mepumopisa pociticekoi ¢pedepauii ma/abo
MuUMYacoeo OKynosaHa pocilicekoro ghedepayieo mepumopis Ykpairu.

18. MeHi He 8idomo, wo YseHu Mo€i cim'i 8iogidysanu mepumopito pociticbkoi
¢hedepayii ma/abo mumuaco8o okynosaHy pocilicekoro pedepayjiero mepu-
mopito YKpaiHu».
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Ha Haly gymKy, He 3BaXkaloun Ha OYEBUIHICTb KPUTUYHOI 3arpo3u Anda yKpa-
THCbKOI iep>kaBHOCTI BHACNiAOK 306poiHoi arpecii pd, Ta, BignoBiaHO, BaXKNnBICTb
3anobiraHHA Oyab-AKMM MOXIBMM GpopMam cniBnpaLi Cypais Ta ix 6nm3bKux
0ci6 i3 oKynauiiHo aaMiHicTpaLi€lo Y opraHamu Bnagu pd, BKIIOYEHHS LNX
TBEPAKEHb A0 AeKnapaLii fobpoyuecHOCTi cyaai, No-neplue, He CYrye HanexHil B
[aHOMY BUMAZKY NEriTUMHI MeTi, afe He J03BOJIAE NepeBipuTy JO06POYECHICTb
Cynni AK MeTy iHCTUTYTY fieKnapaLii fo6poyYecHOCTi B Liinomy, a, No-apyre, TAXIE 4O
MOpPYLUEHHA MPUHLMNY NPaBOBOI BU3HAYEHOCTi B YaCTVHI 060B'A3KY BU3HAUNTH, U
BiABiAyBannca fexknapaHToM TMMYacoBO OKYMOBaHi Teputopii YKpaiHu.

BignosigHo fo 3akoHy YkpaiHu «[po 3abe3neyeHHs npas i cBoboA rpomagsH
Ta NPaBOBUI PEXMNM Ha TMYaCOBO OKYMNOBaHil TepuTopii YKpaiHu» [3], TumyacoBo
OKYMoBaHa pocCiicbkolo dpeaepaLicto TepmuTopia YKpaiHy (TMMYacoBO OKyrnoBaHa
TepuTopiA) - Le YacTUHW TepuTopii YKpaiHK, B Mexax AKX 36polHi opmyBaHHA
pocincbKoi peaepaLlii Ta oKynavuiiHa agMmiHiCcTpaLia pocincbKoi peaepallii BCTaHO-
BUIW Ta 34iNCHIOITb GaKTUYHNIA KOHTPOSIb ab0 B MeXax AKMX 306poliHi GopMyBaHHsS
pocicbKoi defepallii BCTAaHOBMAN Ta 34IMCHIOIOTb 3arafibHUI KOHTPOJb 3 METOIO
BCTaHOB/EHHA OKyMaLinHOT agMiHicTpauii pocincbKoi denepadii.

[nsa uinei uboro 3aKoHy TMIMYaCOBO OKYMOBAHOK TEPUTOPIED BU3HAYAETHCA:

1) cyxonyTHa TepuTOpiA TMMYacoBO oKynoBaHux Pocincbkoto Oefepadieto Tepu-
TOpIl YKpaiHK, BOAHI 06'€KTM ab0 X YaCTUHN, WO 3HAXOAATLCA Ha LINX TEPUTOPIAX;

2) BHYTPILLHI MOPCbKi BOAM i TepuUTOpianbHe mope YKpaiHu HaBkono KprmcbKoro
NiBOCTPOBA, TEPUTOPIA BUKITIOUYHOI (MOPCbKOI) EKOHOMIUHOI 30HM YKpaiHM B3J0BX
y36epexka KprMcbKoro niBocTpoBa Ta NPUerfioro Ao y36epex a KOHTUHeHTab-
Horo wenbdy YKpaiHu, BHYTPIiLLHI MOPCbKi BOAW, MPUNErfi 4o CyXonyTHOI TepuTopil
iHWKMX TMMYacoBO oKynoBaHux Pocilicbkoto Oepepallieto TepuTopin YKpaiHu, Ha
AKi NOLUMPIOETLCA IOPUCONKLIA OPraHiB AeprkaBHOI Bagun YKpaiHu BignosigHo Jo
HOPM MiXKHapoAHOro rnpasa, KOHCTUTYLIT Ta 3aKOHIB YKpalHu;

3) iHwWwa cyxonyTHa TepuTopia YKpaiHu, BHYTPILLHI MOPCbKi BOAW | TepuTopiasb-
He mope YKpaiHu, BU3HaHi B YMOBaX BOEHHOMO CTaHy TMMYaCOBO OKYMOBaHUMMU Y
BCTaHOBNeHomy KabiHeTom MiHicTpiB YKpaiHu nopagky;

4) Hagpa nig TepuTOpPIAMM, 3a3HaYEHUMK Y NYHKTax 1, 2 i 3 Wi€l YacTnHY, i no-
BITPAHWUI NPOCTIP HaZ UMW TEPUTOPIAMMU.

[aToto noyaTKy TMuyacoBoi okynauii Pocincbkoro Oepepadieto okpemnx Tepu-
TOpIn YKpaiHu € 19 noToro 2014 poky. Okpemi 06’'ekT HadTOra3oBMaOOYBaHHSA
B MeXax KOHTMHEHTanbHOro wenbdy YKpaiHm € okynoBaHumu Pociicbkoto Oepe-
pauieto 3 19 noToro 2014 poky. Mepenik Takux 06'ekTiB BU3HauyaeTbcA KabiHeTom
MiHicTpiB YkpaiHu. ABToHOMHa Pecny6nika Kpvim Ta micto CeBacTononb € TMMYacoBO
oKynoBaHumu Pociricbkoro Oepepatieto 3 20 notoro 2014 poky.
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Okpemi TepuTopii YKpaiHu, o BXoaATb A0 cknagy JoHeubKoi Ta JlyraHcbKoi
obnacTei, € okynoBaHumu Pociicbkoto Qepepallieto (y TOMy Yncni okynauinHo
apmiHicTpauieto Pocincbkoi Oefepalii) nounHatoum 3 7 KBiTHA 2014 poky. Mexi Ta
nepenik paroHiB, MiCT, CenuLy i Cifl, YaCTUH iIX TePUTOPI, TUMYACOBO OKYMOBAHMX Y
JoHeLbKi Ta JlyraHcbKili o6nacTax 3 wiei gatu, Bu3HaueHo [MpesngeHTom YKpaiHu 3a
nogaHHAM MiHicTepcTBa 060pOHM YKpaiHu, MiAroTOBNEHM Ha OCHOBI NPOMNO3KLiii
leHepanbHoro wraby 36ponHnx Cnn YKpaiHu.

[laTa novaTky i AaTa 3aBepLUEHHSA TVMYacOBOI OKyMaLii TepuTopiii, nepeadaveHrx
MYHKTOM 3 YaCTVHM NepLuoi cTaTTi 3 «[1po 3abe3neyeHHs NpaB i cBO6O rpomagsH
Ta NPaBOBUWI PEXMM Ha TMMYACOBO OKYMOBaHil TepuUTopil YKpaiHW», BU3HAUYa0TbCA
y BcTaHoBneHoMy KabiHeTom MiHicTpis YkpaiHu nopagky.

Hakazom MiHicTepcTBa 3 NTaHb peiHTerpawii TMMYacoBO OKYMNOBaHUX TePUTOPIN
YKpainu Big 22 rpyaHa 2022 poky N2 309 [4] 3aTBepaxeHo lNepenik Teputopiit, Ha
AKNX BeflyTbCsl (Benucs) 6o1oBi Ail abo TMMYacoBO OKYMNMOBaHMX POCINCbKoto dpepe-
Paui€lo, a TAaKOX BU3HAHO TaKMM, L0 BTPATUB YNHHICTb, Haka3 MiHicTepcTBa 3 NUTaHb
peiHTerpadii TMM4acoBO OKyNOBaHMX TepUTOpPIn YKpaiHu Bifg 25 KBIiTHA 2022 poKy
Ne 75 «[INpo 3aTBepakeHHsA Nepeniky TeputopianbHUX rpoMag, AKi po3TalloBaHi B
palioHi NpoBeAeHHs BOEHHMX (00MOBMX) Ail ab0 AKi NepebyBaoTb B TMMUYACOBIN
OKynaLii, OToueHHi (b510KyBaHHi) cTaHoM Ha 10 rpyaHsa 2022 poKy», 3ape€eCTPOBaHIN
B MiHicTepcTBi tocTuuii YKpaiHm 25 KBiTHA 2022 poky 3a N2 453/37789 (i3 3miHamum).

CraHoM Ha rpyaeHb 2023 poky fo Haka3y N2309 Bxe BHeCeHO 3miHu 12 Haka-
3amm MiHicTepcTBa.

B umx ymoBax, Konv BKpan CKnagHO BU3HAYMTI YacoBi Ta TepUTopianbHi MeXi
TUMYaCOBO OKYMOBaHNX TEPUTOPIN B KOXKHOMY OKPEeMO B3ATOMY BUMaAKy, MOKNa-
[aHHA Ha fieKknapaHTa 060B'A3Ky KBanidikyBaTh cBOE (@60 CBOIX 61M3bKUX OCiO)
nepeMilleHHs AK BiABiQyBaHHA TakKUX TEPUTOPIN OOTAXKeHe BKpaW CKNagHUM
HOPMaTVBHUM PerynioBaHHAM, 3 OrfA4Yy Ha AKe AeKnapaHT Ma€ lopuanYHO KBani-
bikyBaTK CBOT Ta iHLWINX OCI6 QiAHHA, WO CBIAUNTL NPO HelOAePKaHHA NPaBOBOI
BM3HAUYeHOCTi AK CKNagoBoi NPUHLMNY BEPXOBEHCTBa NpaBga.

CKnagoB/MM NPUHLIMIY BEPXOBEHCTBA NpaBa €, 30Kpema, NpaBoBa nepeabavysa-
HiCTb Ta NPaBOBa BM3HAYEHICTb, AKi HEOOXiAHI AN1A TOro, LWO6 YYaCHUKM BigNoOBIgHMX
NpPaBOBIHOCUH Mafin MOXIIMBICTb 3aBbayaT HaCNigKM CBOIX Aili | 6y Ty BNeBHEHMMA
Y CBOIX 3aKOHHVX OUiKyBaHHSIX, LLIO HabyTe HUMW Ha NigCTaBi YAHHOMO 3aKOHOAABCTBA
npaBo, 0ro 3MicT Ta 0bcAr Oyae HMK peani3oBaHO', a fOCTYMHICTb yYacHMKaM Cycrinb-
HMX BiAHOCWH aKTa NpaBsa AnA 03HaOMJIEHHSA He rapaHTy€e AOCTYMHOCTI MOro 3MicCTy,
AKLLO NPUMNIC TAKOTO aKTa BMKMafeHWIN HesAKICHO, 30KpeMa HeuiTKo abo cynepeununso
[6]. Ha uto Temy HasBHa Uina cepia piweHb KoHctutyuiiHoro Cyay Ykpainu [7].

1 A63aL TpeTiil MyHKTY 4 MOTUBYBasbHOI YacTHK PiweHHA KoHctuTyuinHoro Cypy YKpaiHu Big
11 »oBTHA 2005 poky Ne 8-pn/2005) [5].
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Llle ogHMM acnekTom, AKWIA Ja€ NiacTaBy AnA CyMHIBIB y 06rpyHTOBaHOCTI 3a-
npoBagXkeHHA TBepaeHb N2 17 Ta 18, € oueBUAHO, AK Ha HalLy AYMKY, ANCKPUMiHa-
LiHUI XapaKTep 3anpoBafeHoro 060B'A3KyY B YaCTWHI, LLIO CTOCYETbCA CUTYaLilA,
KON CyaaA Yv YneHu 1oro U ii CiM'i OMMHUANCA He 3 BNAaCHOI BOJi HAa TUMYaCOBO
OKYMOBaHi Teputopii YKpaiHu y nepiofd 3 24 ntotoro 2022 poky.

MpWHLUMN HegucKprMiHaLii BMarag, abu y MopiBHAHMX CUTYaLifaX He MOBMHHO
6y TV BiAMIHHOIO CTaBNIEHHS, @ Y BiAMIHHMX CMTyaLifiX He MOBUHHO 6YTV OOHAKOBOTO
CTaBJIEHHS, 3@ BVHSATKOM BUMAAKIB, KOV TaKe CTaBNIEHHS 06'EKTVBHO BUMNPABAaHe?.
MopmyntoBaHHA NyHKTIB 17 Ta 18 Po3ainy Il Jeknapauii gobpoyecHocTi oxornsoe 0yab-
AKi CUTYaLil, KoM Cyaaa Y YneHr NOoro Ym i CiMi 3HaXOQMANCA HA TUMYACOBO OKYMO-
BaHiln pocicbKoto penepaLllieto TepuTopiil YKpaiHu, He3anexHo Bif TOro, Yn ONMHUANCA
BOHVI TaM 3 BAIACHOI BOJTi UK 3@ TpariuyHyM 36irom o6cTaBuH. TepMmiH «BiABigyBanu» He
BUMPILLYE LII0 CMTYyaLito, afKke He3BaXKaloun Ha Te, Lo BiH BKa3ye Ha akTVBHY fito, 1Oro
3HaUeHHs TaKOX BKIOUa€E «ByBaTL B KOFrOCb abo fe-Hebyab» [9], TO6TO i nacuBHy Aito.

Tomy dpopmynioBaHHA NyHKTIB 17 Ta 18 Po3pginy Il Jeknapauii so6poyecHoCTi
3aCTOCOBYE OfjHAKOBE CTaBJIEHHA 10 BiAMIHHMX CUTYaUil (Konu ocoba 3 BracHoi
BOJi BifiBilyBana TIMYacoBO OKYMOBaHi TepuUTopii Ta Ko ocoba He 3 BRacHOT BONi
ONUHMUIACA Ha TMYaCOBO OKYMOBaHil TepuTopii).

Ak 3ayBaxuB KoHcTuTyuinHnia Cyn YKpaiHu: ,00HUM i3 eleMeHTiB BepXOBEeHCTBa
npasa € NPVHLMN NPOMOPLIMHOCTI, AKUI <...> O3HAYaE, 30KPeMa, LLIO 3axX0au, nepea-
6aueHi B HOPMATVBHO-NPABOBYIX aKTaX, MOBMHHI CNPAMOBYBATUCA Ha fOCATHEHHS Neri-
TVIMHOI MeTV Ta MatoTb Oy TI CMIBMIPHUMM 3 Heto” (@63aLl TPeTil MignyHKTY 2.2 NyHKTY 2
MOTUBYBasIbHOI YacTVHM PieHHA Big 25 ciuHa 2012 poky N2 3-pn/2012) [10].

Ha Hawy aymKy, NoknageHHa 4oAaTKoBOro o60B’A3Ky Ha fAeKnapaHTis (B aa-
HOMY BUMaAKY PO3LLMPEHHS MNepesiiky TBepAKeHb fK NpeameTy AekfiapyBaHHs
3 HACTYMHUM MeXaHi3MOM KOHTPOJSII0, BK/IOUAOUM NOTEHUIHO AUCUMMNiIHAPHY

2 Jo Bigoma: KoHctutyuinHui Cyn YKpaiHu BBaXae, WO rapaHToBaHa KoHCTUTyL €0 YKpaiHu pis-

HiCTb yCiX Ntopeii B iX NpaBax i cBO60Aax 03Haua€ HeOOXiAHICTb 3ab6e3neyeHHs iM PIBHUX NPaBOBUX
MOXMBOCTEN ANA peanizauii 04HaKOBMX 3a 3MiCTOM Ta 06CAroM NpaB i CBO6OA Ta He BUKIIOYAE
MOX/IMBOCTi 3aKOHOAABLA MPU PErynoBaHHi MMTaHb COLianbHOro 3abe3neyeHHs BCTaHOBIOBATA
rneBHi BigMiHHOCTI LWoOA0 06CAry Takoro 3abesneyeHHs.
PiBHicTb Ta HEAONYCTUMICTb ANCKPUMIHALLT 0COOU € KOHCTUTYLINHUMY NPUHLMNAMUN HaLiOHanbHOT
npaBoBOi cMcTemMyn YKpaiHu, a Takox GyHAaMeHTanbHUMM LiHHOCTAMU CBITOBOrO CMiBTOBApUCTBa,
Ha YOMY HarosoLEHO Yy Mi>KHaPOAHUX MPABOBUX akTaX 3 NMMTaHb 3aXMCTy NpaB i cBOOOA NOAVHN i
rpomagAHuHa, 30kpema y MixkHapogHOMY nakTi Npo rpoMafAHCbKI i NONITUYHI Npasa 1966 poKy
(cTaTTA 26), KOHBEHLT NPO 3aXMCT NPaB NANHM | OCHOBOMONOXHMX CBO60A 1950 poky (cTaTTa 14),
Mpotokoni N2 12 fo Hei (cTatTa 1) Ta y 3aranbHii geknapauii npas noanHn 1948 poky (cTaTTi 1,
2, 7) (A63auu N'ATHagUATUN, WICTHAAUATAN NIAMYHKTY 2.1 NYHKTY 2 MOTMBYBaJIbHOI YacTuHK Pi-
weHHA KoHctutyuinHoro Cygy Ykpainm (Jpyruin ceHaT) y cnpaBi 3a KOHCTUTYLiIIHUMU CKapramu
Ckpunku AHaTtonis Bonognmuposuya Ta bobups Onekcis fiIkoBrya Wwopao BignosigHocTi KoHCTUTy-
LT YKpaiHy (KOHCTUTYLINHOCTI) MONOXeHb YaCTMHU TPeTboi cTaTTi 59 3akoHy YkpaiHu ,[po cTaTyc
i colianbHWIN 3axMCT rpoMafsH, ki MOCTPaxanu BHacNifok YopHobunbcbKoi Katactpodu” Big
25 kBiTHA 2019 poky N2 1-p(I1)/2019 poky) [8].
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BiANOBiJaNbHiCTb?) € OUEBUAHMM BTPYYaHHAM fepKaBu y npaBa ocobu, Lo camo
no cobi € LoNycTUMMM, ane B faHOMY BUMNAZKY € TaKWM, AKe He 3[iCHEHO «3rifHO
i3 3aKOHOM» | He nepecnigye NeriTMmMHy MeTy (OCKiIbKM CKNTafHO BCTaHOBUTM iX
YiTKUI 3B'A30K i3 METOI0 3anpoBafKeHHA aeknapadii fobpoyecHOCTi cyaai, Bu-
3HaYeHOoI0 y CTaTTi 62 3aKOHY; KpiM TOro, e 34iNCHEHO He Y MOBHIN BiANOBIAHOCTI
i3 MpPYHUMNaMM BepXOBEHCTBA NpaBa Ta HegUCKpUMiHaLii).

Ha Hallle nepeKoHaHHs, iIHCTUTYT AeKnapauii fobpoyecHOCTi Ma€e 3abe3nevyBaTtu
[OCATHEHHA BM3HAYeHOT 3aKOHOAABLIEM METH, siIKa MOJIATaE y nepesipui gobpo-
yecHOCTI cyadi. TeepaKeHHA AeKnapadii, Tomy, MatoTb CllyryBaTh JOCATHEHHIO L€l
MeTU, ane 3 AOTPUMAHHAM NPUHLMNIB NPONOPLINHOCTI, NPaBOBOI BU3HAYe€HOCTI
Ta HegMCKpUMiHaLii.
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Biktop TOPOJOBEHKO

LOKTOP I0PUANYHUX HayK, Mpodecop,

uneH-kopecnoHgeHT HAlMpH YkpaiHn,
cypaa KonctutyuinHoro Cygy YKkpaiHu

3AKOHOZABYE YNYLEHHA (LEGISLATIVE OMISSION)
Y MPAKTUL KOHCTUTYL{IMNHOTO CYAY YKPATHU

3akoHogfaBue ynyueHHaA (legislative omission) HaTenep € NONYNAPHOK KOH-
uenuieo, AKY BUKOPUCTOBYIOTb KOHCTUTYLINHI CyAM €BPONENCbKMX KPaiH Y iX
60poTbbi 3 topranYHUMK NporanuHamu (legal gap), wo nopyLuyoTb KoHCTUTYLI0.
Aprke «popMyBaHHA AOKTPUHU KOHCTUTYLIIMHOTO AOCTIAMXEHHA I0PUANYHUX NPO-
ranviH Bigobpaae 3arasibHy TeHAEHLi0 PO3BUTKY EBPOMNENCbKOT KOHCTUTYLiIHOT
I0CTULT, AKa NONAra€ y NOCUSIEHHI 3aXNCTY KOHCTUTYLIMHX BUTOKIB Y IOPUANYHIN
CUCTEMI. <...> HafABHICTb 3aKOHOJABUMX YMyLLEHb 03HAYa€E HEHaNeXKHe BUKOHAHHA
BMIMOT LL|OZI0 BCTAHOBJIEHHA NOTPIGHOr0 IPUANYHOIO PErynoBaHHA, HEXTYBaHHA
060B’'A3KaMM, MPAMO BCTAHOBNIEHUMU KoHCTUTYUi€to» [1, ¢. 67].

KoHctutyuintnmin Cyn Ykpainu (gani — Cyn) paHiwe He 6yB NPUXMIIbHUKOM
po3rnagy NTaHb LWOAO KOHCTUTYLIMHOCTI «HEeBPerynbOBaHOCTI NPaBOBIAHOCUHY,
«NPOrasnH Yy 3aKOHOAABCTBI», WO nepeayciM MOXKHa NOACHUTY CTPUMYBASIbHUM
edeKTOM AnA HbOro NPUHLMNY NoAiny Bnagu. locnnaroumcs came Ha Lei NpuHUMN,
Cyn HaronowyBas, WO 3aNOBHEHHA MPOranunH y 3aKOHaX, OKpeMi NpUnmucn AKnx
BM3HAHO HEKOHCTUTYLIIHUMMW, HE HANEeXNTb [0 NOro NOBHOBAXEHb | BMPILLEHHA
3a3HayeHnX NUTaHb € NpeporaTnBoio 3akoHoAaBLUA[2]; Cya He MoXe BTpyYaTuca y
JiANbHICTb 3aKOHOAABYOIrO OpraHy AepaBHOoI Bagu Ta 3anoBHIOBATV MPOranvHn
y 3akoHax [3]. Taki BUCHOBKM, 6€3CyMHIBHO, € lopuanyHoto nosuuieto Cyay, AKa
baKTNYHO 3BOANTLCA A0 KOHCTaTaUil HAM CBOEI HEMOBHOBAXKHOCTI BMpILLYyBaTH
NMUTaHHA «HEBPEryNbOBaHOCTI NMPaBOBIAHOCUHY, <MPOrafnH y 3aKOHOAABCTBI»,
OCKINIbKM Lie € NpeporaTuBoio 3aKOHOZaBLA.

3a3HaueHa puanYHa No3suLia BUOAETbCS HeGEe3MiACTaBHOW, OCKINIbKY MUTAHHS,
AKNM YMHOM Ta AKOKO MipOI0 KOHCTUTYLIINHI Cyax MatoTb pearyBaTii Ha lopyAanNYHi npora-
NVHWY, 6yno i 3anNMWAETbCA ANCKYCINHUM. B IHO3eMHIX HayKOBIX BUOAHHAX 3a3HaY€eHO,
LLIO «CyAiaM | CbOrofHi BCe Le JOBOANUTLCA BUPILLYBATH, Y/ MAtOTb BOHM MOBHOBAXEHHA
3aMOBHIOBATV MPOTavHN B 3aKOHOAABCTBI, a,BMOIP NPaBUIbHOTO NiAXoay <...> MOX-
NIMBO YCKMaHEHO Yepes Nogdin Bnagum Ta JOKTPYHY NAapiaMeHTCbKOro CyBepPEHITeTY »
[4, c. 472]. Tak, KoHcTtutyuiiHun Cyp Mpy3ii HaronowyBas, Lo BiH HE Ma€E KOMMeTeHLi
06roBOPIOBATU KOHCTUTYLINHICTD IOPUANYHOT NPOTaiHK, BiH OLiHIOE MUTAHHS MPO
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BiANOBIAHICTb KOHCTUTYLT YHHOrO HOPMATMBHOIO aKTa Yx MOro OKPeMoi HOpMK, a
BU3HAUEHHA KOHCTUTYLIMHOCTI GaKTy BifiCyTHOCTI HOPMM PerynioBaHHA TUX UM TUX
NpPaBoBiAHOCKH ab0 ePeKTUBHOCTI MPaKTMKM MPaBO3aCTOCYyBaHHA € N03a MeXaMu
KOHCTUTYLiINHOIO KOHTPOI0. Ha AyMKY LibOro Cyqy, BU3HaHHA NpaBa 3akoHOAaBCTBOM
Ta BiACYTHICTb BiAMOBIAHUX PErYNATUBHUX HOPM LLOAO MOro peanisaLii nepeTBoploe
npaBo Ha QiKLo; 1LLe NOBHa 3aKkoHoAaBYa 6a3a Ta cBOeYacHa edeKTUBHaA OiANbHICTb
YNOBHOBaXXEHVX OpraHiB JaloTb MOXK/MBICTb peanilyBaTii KOHKpeTHe Npaso [5].

Y PiwenHi Big 23 rpyaHa 2022 p. N2 3-p/2022 Cya npaBavBO 3aABUB NPO BUABEHHSA
3aKkoHopaByoro ynyLeHHs (legislative omission), ke «€ He 3BMYANHOI0 3aKOHOLABYOI0
MPOrajiMHOIO (TaKYHOI0)», @ MOro HaABHICTb «€ NOpyLUeHHAM KoHCTUTYLT YKpaiHny;
PO3rNAHYB Take YNyLeHHA B KOHTEKCTi OCMOPIOBAHOI HOPMI, HaroIOCUBLLIV, 30KPEMA,
Lo «He3abe3mneyeHHs AePKaBo 3aKOHOAABYOrO MigrpyHTA AnA GyHKLUiOHYBaHHSA
eEeKTVBHOTO I0PUAMNYHOIO MeXaHi3My nepepaxyHKy PO3MmipiB NMeHCilA, iHWKX BUAIB
couianbHVX BAMNAT Ta JONOMOTH, L0 € OCHOBHUM AXKepenoM iCHYBaHHSA, 30KpemMa y
3B'A3KY i3 3aKOHOAABUMM YMYyLLEHHAM B YHOPMYBaHHi CyCrinbHWX BiAHOCWH, CBIRUNTb
NpPO iN030PHICTb KOHCTUTYLIIMHMX FaPaHTi NpaBa Ha CoLlianbHMIN 3aXMCT Ta MOPYLLIEHHSA
HU3KM KOHCTUTYLIHX HOPM | NPUHLIMMIBY; <BUABJIEHE <. ..> 3aKOHOAABYE YNYyLLEeHHA
BKa3y€e Ha HEBMKOHAHHA AiepaBoto MO3UTUBHIKX 060B'A3KIB 3 YHOPMyBaHHSA B 3aKOHi
MeBHOrO CerMeHTa NEHCINHUX BIHOCUH, € ANCKPVMIHALINHIM <...> He 3abe3neuye
[OTPVIMAHHA IOPUANYHOT PIBHOCTI AK OAHOTO 3i CKNaAHMKIB MPUHLMMY BEPXOBEHCTBA
npa.a (NpaBoBfaaaA) Ta NOPYLUYE KOHCTUTYLINHI rapaHTii NpaBa Ha CcouianbHUiA
3axucT» [6]. TobTo Cya GpakTMUHO BM3HAUMB 3aKOHOAABYE YMYLLEHHA AK HeJOCTaTHE
YHOPMYBaHHA CYCMifIbHUX BifHOCWH, LLIO NOPYLLYE KOHCTUTYLiIHI NPUMCK, BCTAHOB-
NeHi HUMW NPUHLMMK, FrapaHTii, Npasa i cBo6oAW NoANHM.

3a3HayeHe MOXKHa po3LiHoBaTK AK 3MiHy CyjOM CBOET OPUANYHOT NO3NLT LOJ0
MNOro HEMOBHOBAXKHOCTI BMPILLYBATV NMUTAHHA <HEBPEry/IbOBAaHOCTI NPaBOBIAHOCUHY,
«MPOravH y 3aKOHOAABCTBI», TOOTO BiH MOXe OL{iHIOBATV Ha KOHCTUTYLINHICTD TaKi
BaJu IOPUANYHOIO PerynoBaHHA, AKLLO BOHW MOPYLUYOTb KOHCTUTYLINHI NPUICK.
Pa3om i3 T1M 0fHVX 3MiH NOBHOBaeHb CyAly B LibOMY acnekTi He Oy/no, MOACHEHHAM
BKa3aHOMY peHoMeHy € wsmaLe moaudikauia meHTanbHocTi Cyay. Ha minn nornsg,
TeHaeHUia cnpunHATTA CygoM MiXKHapO4HMX MPaBO3aXMCHNX CTaHAAPTIB, EBPOMENCbKIX
KOHLenLili iX TIyMayeHHs Ta 3aXMCTY (30Kpema, KOHLenLiii MO3UTUBHIKX 060OB'A3KIB
[ep>kaBu, BOMIPHOCTI) MOCTYMOBO NOCMPUAIA MOCUMIEHHIO 3aXUCTY KOHCTUTYLIIMHNX
npas i cBO60A NOAVHM Ta HEMOPYLIHOCTI KOHCTUTYLINHMX iMMEPaTUBIB Y HaLliOHas b-
Hill NPaBOBI CUCTEMI, a Lie, O4EBUHO, yHEMOXNUBIIOE BigMoBYy Cyfly B 3aXUCTi KOH-
CTUTYLINHKX LLIHHOCTEN NuLLe Yyepes Te, WO 3aKOHOAaBELb 0OpaB 3aByasibOBaHWNM i
HeTpaauLiNHWIA Cnoci6 X NOpYLUEHHS Y BUAI 3aKOHOAABYMX YMyLLEHD.

MopAg i3 uum BapTO 3BEPHYTY YBary Ha Te, WO NiAFPYHTAM 1A 3MiHW 3rafaHol
topraunuHoi no3uuii Cyay 6ynu, 30Kpema, 1oro pilleHHs Bif 2 nuctonaga 2004 p.
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Ne 15-pn/2004 (cnpaBa Npo Npu3HayYeHHA CyAoM binbll M'AKOro NoKapaHHsA), Bif
1 yepBHA 2016 p. N2 2-pn/2016 (cnpaBa NPO CyAOBUIA KOHTPOJb 3a rocnitanisauieto
Hepi€3aaTHUX 0Cib 4o NcvxiaTpMUHOro 3aKknagy), Big 16 BepecHs 2021 p. N2 6-p(11)/2021
(cnpaBa nNpo nepernag BUPOKY 0cobi, KapaHii Ha AoBiYHe No36aBneHHA BoTi), y
AKKX 334719 MOCUIIEHOTO 3aXMUCTY KOHCTUTYLLIHUX NpaB i cBo6oA NoANHN GakTUUHO
BinOyBaBCA NPUXOBaHWIA PO3MNAL 3aKOHOAABYMX YNYLUEHb Y BUZi OLIHEHHA Ha KOH-
CTUTYUINHICTb HEAOCTAaTHLOTO YHOPMYBaHHSA CYCMifibHUX BIAHOCUH (a came Wono
HeBKJIOUEHHSA A0 KPUMiIHaNbHUX NPUMKCIB OCi6, KOTPi BUMHWAW 3MOYNHN HEBENU-
KOI TAPKKOCTI, LLO YHEMOXITMBUIIO MPU3HAYEHHSA M OiNbll M'AKOro MoKapaHHsA, HixX
nepen6ayeHo 3aKOHOM; BiiCYTHOCTi B 3aKOHOAABUMX HOPMax MexaHi3my CyfoBOro
KOHTPOJTI0 3a rocniTanisaLlieto ocobu, BU3HaHOT y BCTaHOBIEHOMY 3aKOHOM NMOPAAKY
Hegi€30aTHOLO, O NCKXiaTPUYHOTO 3aKsady Ha NpoxaHHA abo 3a 3rofoto i onikyHa 3a
pilLEHHAM fiKapsA-NcuXiaTpa; He3aKPINIEHHA Y KPUMIHANbHUX NPUMNMCcax 0CO6IMBOrO
Ta HaneXXHoro NopsAAKY AOCTPOKOBOTO 3BiNbHEHH:A OCi6 Bif BilOyBaHHA NOKapaHHA
Y BUAi AOBiYHOro no3baBneHHA BOJI), WO NOPYLYBano KOHCTUTYLiNHI NpuHUMNY
npaBoBaAasA, PiBHOCTI, CNPpaBeIMBOCTI, AOMIPHOCTI, KOHCTUTYLIiNHI NpaBa i ceoboau
NOANHY (HaBITb NIOACHKY FiHICTb), CBIAUMNO NPO HEBMKOHAHHA Aep»KaBolo CBOrO
No3nNTMBHOrO 0O0B'A3KY LLOAO 3aXMCTY Ta YTBEPAPKEHHA TaKMX Npas i cBo6oA,.

3 ornAgy Ha Lie 3aKoOHOAABYE YNyLLEHHs € BKpal Hebe3neyHyM ABULLEM NPaBOBOI
LINCHOCTI, AIKe 30aTHe 3aBfaT MaclUTabHOT LKOAW NepenyciM «KOHCTUTYLNHIN 6e3-
reLi», Lo «HaLlifieHa Ha 3aXUCT 3aKpinieHyX B <...> KOHCTUTYLiT 6a30BuX LiHHOCTEN,
KOHCTUTYLINHWX iHCTUTYTiB, CAMOr0 KOHCTUTYLiNHOro nagy» [7, ¢. 63]. Biatak cuctemHi
3aKOHOMABYI YNYLLEHHS PYHYIOTb «MPaBOBY 6e3meKy» B Liinomy. Lle siBuLe He npocTo
3arpoXKy€ NOPYLUEHHI0 KOHCTUTYLIMHUX MPUMKCIB, BOHO 3HELHIOE KOHCTUTYLIINHNIA
NpPaBonoOpPAZOK B 04ax CyCMiNbCTBa, OCKINbKM MigprBaE JOBIPY MIOANHW [0 LX NpU-
nuciB Yepes ii HEBNEBHEHICTb Y IX Ail Ta 3aCTOCYBaHHiI WOAO Hel, HiBeNoeE JOBIpY A0
3aKOHO[ABLIA, IKa € NEPLLOAPKEPENTOM yCeHiUHOT 3aXMLLEHOCTI NPaB i CBO6OA NOANHY,
iHTepeciB CycninbCTBa | AeprkaBy 3arajioM 3a ONMOMOIO0 3aKOHIB, AKi BiH YXBaJllO€.

MigcymoBytoun BMKnageHe, MOXKHa CTBEpAXKYBaTH, WO ouiHeHHA Cyaom 3aKko-
HOOABUMX YNYLLEeHb Ha KOHCTUTYLINHICTb CIPAMOBAHE Ha 3aXUCT KOHCTUTYLIMHKX
LiHHOCTel y BCiX IX acreKTax Ta KOPesnte 3i CIPUAHATTAM Y HaLiOHaNbHi NpaBoBil
CUCTEMi TEHAEHLiT MOCUNIEHOTO 3aX1CTY KOHCTUTYLINHKX NpaB i cBOOOZ NMIOANHM Ta
HeMopPYLUHOCTI KOHCTUTYLINHMX iMMNepaTyBiB, € BaXK/IMBOK YMOBOIO 3abe3neyeHHs
«KOHCTUTYLIHOT» Ta «MPaBOBOI» 6e3neKu. 1o TOro X «<KOHCTUTYLNHWA NPUMIC WoJo
roginy Bnaav Ha 3aKOHOZABYY, BVKOHABYY Ta CYOBY AK OAUH i3 GyHAAMEHTaIbHUX
NPUNXCIB WOJO 3[iINCHEHHA AePXKaBHOI BNagn <...> MOKINKaHWN <...> YTBEPAXKYBaT/
npa.a i cBo6oAV NOAVHN | FPOMaAAHNHA Ta 3a06e3neyyBaTh CTabiNbHICTb KOHCTUTY-
uinHoro nagy B fAepxas.i» [8].
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Bonogumup AEMUJEHKO

KaHAMZaT IOPUANYHUX HayK, JOLEHT,
npodecop Kapeapu KOHCTUTYLIIHOTO NpaBa
Ta nNpas NOANHN

HauioHanbHoOI akagemii BHYTPIiLLHIX crnipas

KOHCTUTYLIA YKPAITHU TA MPAKTUKA ECINJT:
NMEPCMNEKTUBU CNIBBIAHOLUEHHA
IX OPUAUNYHOI CUNN

Y cyyacHMX ymoBax Tp1Batoyoi 3arapOHMLbKOI BiiHW POCIICbKOTro TEPOPUCTAY-
HOro peXxnmy, abCoNTHOT HefliEBOCTI Ta HeepeKTUBHOCTI MiXKHapOAHOro Npaea,
Moro ranysen 1a iHCTUTYTiB Nepeq YKpaiHO NOCTano 3aBAaHHA Woho 36epekeHHA
YKpaiHCbKOro Hapoay, BifHOBNEHHA TepUTOpPianbHOI LiNiCHOCTI AepaBu Ta no-
6y[oBM CyYaCHOI CUCTEMU HaLlioHabHOI 6e3neKu 3 BiANOBIAHMMU CKNagHMKaMM.

Brpa€Tbcs, 3anopyKoo AOCATHEHHS L€l aMbBiTHOI MeTU € Nepeaycim KoHconiaa-
LiiA 3ycunib Hapogy, fiepKaBHOro anapary, iHCTUTYTiB rPOMafAHCbKOrO CyCninbCTBa
LLOA0 AKHaMWBKALWOI iHTerpauii YkpaiHm o €C ta HATO. byab-AKka BiliHa Ma€ CBO€
3aBepLUEHHs, NPU LboMy i 3aBepPLIEHHSA MOXe MaTU XapaKTep BilicbKOBOro abo
MONITUYHOTO pilleHHs. Y 6inblioCTi BUNagKiB CBITOBOI icTOPIT Lie — came NoAiTUYHi
pilleHHA, NPUKIagoM YOoro Cyrye, 3okpema, [jpyra csiToBa BiiHa 3 BignoBigHMMN
Kanitynauiamm ¢awwmcrcbkoi HimeuunHuy Ta AnoHii. BiicbKoBe pilleHHA MoXe MaTn
MicLie N1LLe 3a YMOBY, KON BINCbKOBMM MOJTITUKMN He MNOTPIOHI (MOBHE 3HULLEHHS
BOpOra 6e3 MOXNMBOCTI N10ro By b-IKOrO BilPOAPKEHHS).

Y HUHIWHIX peaniax YKpaiHu BinCbKOBI MOXYTb CTBOPUTU NNLLIE YAaCTUHY CIPUAT-
NNBYIX YMOB AJ11 BAQOTO MOMITUYHOTO PillEHHA 3aBePLUEHHA rAHEOHOTO BTOPIrHEHHS
JepXaBu-TepopurcTa pocil. 3HauHa YacTMHa LMX YMOB MONAra€ came B iHTerpauii
no €C ta HATO 3 noganblumm BifHOBIEHHAM TepuUTOpiafibHOI LinicHOCTI YKpaiHu
Ta p030ynoBot0 ePeKTUBHOT cMcTemMn Be3nekn NPoTUgil TEPOPUCTUUYHUM aKTaM
HeafeKBaTHOro cyciga. Jlvwe B Takomy Kto4vi MOXKNUBO PO3rnAagaTv MMOBIPHICTb
peanizauii «[TnaHy Mapwanna» gna YKpaiHu, nepcnekTMBHUN NiCAABOEHHNUN iH-
BECTULIHMI 6yM, BiJHOBNEHHSA 3PYNHOBAHOT EKOHOMIKM, MOBEPHEHHS 3HAYHOT
YaCTUHWU rPOMaAAH A0 YKpaiHuW, BaroMe 3pOCTaHHA akTUBHOCTI Ha pPiBHi Manoro i
cepefHboro 6i3Hecy.

BignoeigHo, iHTerpauia YkpaiHun go €C ta HATO BUMarae HeramnHoro Komnnek-
CHoro pedopmyBaHHA Malike BCix chep dyHKUIOHYBaHHA AepKaBHOro anapary
Ta XKUTTERIANBHOCTI YKPAIHCbKOro CyCniNnbCcTBa, iMnnemeHTauii ctaHgaptis €C Ta
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HATO B HaLlioHanbHe NpaBoBe Nosie, Hacamnepeq y coepi 3abe3neyeHHaA peanisawii
KOHCTUTYLiHKX NpaB, CBOOO[ Ta 3aKOHHMX iHTepeCiB NOANHN.

3 ornAagy Ha HaBefeHe nepMaHeHTHUN NpoLec BTINEHHA MXKHApPOAHUX Ta
€BPONENCbKMX CTaHAAPTIB i3 NpaB NIOANHU NOPOAXKYE MOAEpPHi3aLlilo MpaBoBOl
cuctemm YKpaiHu, BNpoBafKeHHs epeKTBHYX 3ac06iB 3abe3neyeHHs peanizauii
npas NoavHU, Po30byLoBM [iEBOrO MeXaHi3My 3axXMCTy npas foAVHA BiANOBIgHO
[10 UuMx cTaHAapTiB. [eBHO Mipoto Lie 06yMOBIOE abrpeiiT iepapxii apkepen Haui-
OHaNbHOI CMCTEeMKU NpaBa.

Y UbOMy KOHTEKCTi MOCTa€, HaNnpWKAag, MMTaHHA WOAO CMiBBIAHOLWEHHA opu-
anyHoi cnny KoHCTuTyuil YKpaiHy Ta Mi>KHapOOHUX | EBPOMENCbKUX CTaHJapTIB i3
npas AOANHK, Y TOMY Yncii npaktukm €CIJ1.

3okpema, cTatTa 8 OCHOBHOIO 3aKOHY Aep»aBy BCTAHOBJIIOE, WO KoHCTHTyUiA
YKpaiH1 Ma€ HanBuLLY IOPUANYHY CUY. 3aKOHW Ta iHWI HOPMATMBHO-NPABOBI
aKTV NPUIAMAIOTbCA Ha OCHOBI KOoHCTUTYLIT YKpaiHu i noBMHHI BignosigaTn in. Mpn
LuboMy HopmU KoHCTUTYLIT YKpaiHy € HopMamu NpAMOI Aiii. 3BepHeHHA Jo cyay Ana
3aXMCTY KOHCTUTYLiIHKX NPaB i cBO6GOS NOAMHM | rpoMajsiHUHa 6e3nocepeHbo
Ha nigcTaBi KOHCTUTYLIT YKpaiHW rapaHTyeTbCA.

Okpim Toro, ctatta 9 KoHCTUTYUii YKpaiHy 3aKpinioe, Wo YNHHI MiXXHapOAHi
Jorosopu, 3rofly Ha 060B’A3KOBICTb AKMX HajaHO BepxoBHoto Papoto YKpaiHu,
€ YaCTMHOIO HaLiOHaNbHOro 3aKOHOAABCTBA YKpaiHW. YKNageHHA MiXXHapOaHUX
[OroBoOpIB, AKi cynepeyaTb KOHCTUTYLIT YKpaiHW, MOXIVBE fiiLe NiCNA BHECEHHA
BiANOBIAHWX 3MiH O KOHCTUTYLIT YKpaiHW.

Pasom i3 Tum BignoBigHO Ao YacTuHW nepwoi cTaTTi 151 KoHcTuTyuii YKpaiHu
KoHcTtutyuininun Cyp YkpaiHu 3a 3BepHeHHAM MNpe3ngeHTa Ykpaitu, abo woHaim-
MeHLLe CoOpoKa N'ATM HapoaHWX AenyTaTiB YKpaiHu, abo KabiHeTy MiHicTpiB YkpaiHu
HaZa€ BNUCHOBKW MpPO BigNoBigHICTb KOHCTUTYUIT YKpaiHW YAHHNX Mi>KHAapOAHMX
[0roBopiB YKpaiHu abo T1X Mi>kHapOJHMX AOrOBOPIB, L0 iX BHOCATb A0 BepxoBHOT
Pagwn YKpaiHu gnsa HagaHHA 3roam Ha ix 060B'A3KOBICTb.

bepyun go yBarw ui Ta iHWi Hopmy OCHOBHOrO 3aKOHY YKpaiH/ MOXNBO MOo-
nepegHbO CTBEPAXKYBATM NMPO BULLY IOPUANYHY cuny KoHCcTuTyuii YKpaiHm wogo
YaCTVHMW Mi>KHapPOZHWX | EBPONENCbKUX CTaHAAPTIB, BifoOpaXKeHNX Y Pi3HOMAHITHUX
Mi>KHapOAHUX OroBopax, 3rogy Ha 060B'A3KOBICTb AKUX Hadana BepxosHa Paga
YKpaiHu.

BogHouac gouinbHO 3ayBaXxnTtu, WO Mi>KHapPOAHi Ta €EBPONenCbKi CTaHAAPTK 3
npas NI0AVHN OXOMNJIOKTb TAKOX PiLLEeHHA MiXXHaPOAHMX CYAOBUX YCTaHOB, IOPUC-
ONKLiI0 AKUX BM3Hana YKpaiHa, Hanpuknag, npaktuky €CrJl.

I3 nornagy HopmaTuBiCTCbKOro nigxoay, npakTtnka €CIJ1 € gxxepenom npasa.
3okpema, cTaTTa 17 3akoHy YKpaiHu «[1po BMKOHaHHA pilleHb Ta 3aCTOCYBaHHA
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NpakT1KM EBPONENCbKOro Cyay 3 npas NtoanHM» Big 23 niotoro 2006 p. N2 3477-IV
BCTaHOBJIOE, LLIO CYAM 3aCTOCOBYIOTb Nif Yac po3rnagy cnpas KoHBeHLto Npo 3axuct
npas NIIOAWHK | OCHOBOMONOXHMX cBo6OZ Ta NpakTuky ECIJ1 Ak gkepeno npasa.
BogHouac Lel 3aKoH He BU3Hauvae toprngnyHoi cunm piweHb €CMNJTy cuctemi gxe-
pen HauioHanbHOro npasa. Ha MO€ NnepeKkoHaHHA, pUANYHY cuay piweHsb €CIJI
BM3HauyaloTb cTaTTi 8 i 129 KoHCcTuTYLii YKpaiHW, AKi 3aKpintoioTh [ito BEpPXOBEHCTBA
npasa B YKpaiHi.

3 ornAapy Ha HaBefeHi NonoXeHHs piweHHA ECMJ1 pakTUUHO MatoTb BULLY HOPU-
ANYHY cnny, HixX OCHOBHUI 3aKOH AepXKaBu.

[lna 06rpyHTYBaHHSA NPaBUIbHOCTI TaKUX TBEPAXKEHb MOXHA, HanpyKiag, B3y
poysaru piweHHA €CTJ1 Big 1 yepBHA 2023 p. y cnpasi «kManmynaxiH i Mapkis npo-
™ YKpainm» (case of Maymulakhin and Markiv v. Ukraine) (3asBa N® 75135/14). Lle
piweHHsa €ECTJ1 BCTaHOBMIOE MOPYLLEHHA CTaTTi 8 (NpaBO Ha NoBary f0 NPUBATHOrO
i CIMEeIMHOTrO XNTTA, XK1UTNa | KopecnoHAaeHLii) i cTaTTi 14 (3abopoHa ANCKpUMIHALT)
KoHBeHLii Npo 3ax1cT NpaB NIOANHY | OCHOBOMOOXHMX CBOOOS Y 3B'A3KY 3 HEMOX-
NUBICTIO 3asBHVIKIB 3apeECTPYBATU OAHOCTaTeBUIA W6 B YKpaiHi Ha npoTuBary
KoHcTuTyuii YKpaiHu, y ctaTTi 51 AKOT BU3HauYeHo, WO Witob FPyHTYETbCS Ha BiflbHIl
3rofi »KiHKu i YoroBiKa.

3BaXkaloum Ha Len Ta iHWi Pi3HOMaHITHI NPMKNagn, MOXKHa KOHCTaTyBaTu, NeB-
HOIO MipOIO, BULLYY IOPUANYHY CUITY Mi)KHAPOZHMX i EBPOMNENCbKNX CTaHZApPTIB i3
npas nognHu Hag OCHOBHYM 3aKOHOM AiepKaBy Kpi3b NPM3My NOCTynaTy, Wo ix
iMnemeHTaLiA € 3aNOPYKOI0 MUPHOrO iCHYBaHHA HapOZiB, y TOMY YncAi Bignosi-
0anbHOCTI 38 TEPOPUCTUYHI 3a3iXaHHA, arpeciio Bopora.
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Harania KAMIHCbKA

LOKTOP I0PUANYHMX HayK, Npodecop,
npodecop Kadpenpu mixkHapogHoro npasa
Ta MOPiBHANBHOrO NPaBO3HaBCTBA
HauioHanbHOro aBiauinHOro yHiBepcuteTy

3HAYEHHA | POJIb OPTAHIB
KOHCTUTYLIIMHOI loCTULLIT
Y BIPOBAAKEHHI MPABOBUX LIIHHOCTEN
E€EBPOMENCbBKOIo COl03Y

Po3BUTOK CyCninbHKX BIAHOCKH Bif3HaYa€eTbCA GaraTOMaHiITHICTIO, eBOSIOLiEl0
[ep>KaBHO-NPaBOBUX i MiXKHapPOAHO-MPABOBKX NPOLECIB, ABULL, Pi3HMX MacLITabiB,
L0 3a3BMYal 6a3yoTbCA Ha 3araibHOLMBINI3aLiHKX | 3aranbHOBMU3HAHMX ifeanax,
CTaHgapTax. 3-MOMIXK HMX YiNbHe Micue BiABOAUTLCA LiHHOCTAM i NnpuHUMnam
€sponericbkoro Coto3y, iHWKM €EBPOMNENCbKMM CTaHZapTaMm, O 3HAUYHOI MipOto
BM/IMBAIOTb i BNAMBATUMYTb Ha HaLliOHaNbHi NPaBOMOPAAKY, iIHTerpauinHi Ta rno-
6anisauilHi npouecn cy4yacHoro CBiTy.

besnepeyHo, ocTaHHIMN AECATURITTAMN TEOPETUKM NPaBa, KOHCTUTYLIOHANICTK,
IOPUCTV-MiXKHAPOOHVIKV AeAani YacTille 3BepTatoTb YBary Ha akCionoriyHy npobnematyiky
nopsA 3 iHWUMY TEOPETUYHVIMA | MPAKTUYHVMI NPOGTIEMaMV 1€ PKAaBOTBOPEHHS i
NPaBOTBOPEHHA, CMiBBIAHOLWEHHA HaLiOHANIbHUX | EBPONENCbKIMX LiHHOCTEN, iX
npupoawn, Tunonorisauii n npioputesadii. [leaki 3 oKpecneHnx NUTaHb yxe cTanm
npeaMeToM HayKOBUX PO3BIAOK TaKuX AOCNigHMKIB, AK: M. baimypatos, O. baHaypa,
t0. BapabaLy, O. bataHoB, B. BecuacTHui, . binac, C. BobpoBHUK, B. boHsiK, B. By TkeBIy,
O. lBo3gik, C. lonosatui, B. lopogoseHko, O. MNpuwyk, M. lynstan, B. JemugeHko,
B.Kamno, O. KpeciH, M. Koctuupkun, A. KpycaH, 3. Makapyxa, O. Mapuensk, B. Mnumk,
M. MukieBuny, J1. Hanusainko, A. OninHuk, H. OHiweHko, O. MetprwwnH, M. CaBunH,
A. CenisaHos, B. CepboriH, O. CkpunHtok, . CnigeHko, K. CmupHosa, O. Cosrups,
H. WanTana, I. OpoBcbKa 11 iH. 3aKOHOMIPHO, L0 NPeACTaBHUKMN PI3HKX rany3en
NPaBHMYOI HAYKM 30CepeaKyoTb CBOI 3yCU/NA Ha BMBYEHHI NPaBOBUX LiHHOCTEN, Y
TOMY Ymnchi LiHHOCTe | npuHUMniB €Bponeiicbkoro Coto3y, Pagn €Bponu, rmobanbHmxX
abo yHiBepcanbHMX NPaBOBUX LiiHHOCTEN. [laHa NpobnemaTika KOHLENTyani3yeTbCs
AK MixKranysesa i mixkgucumniiHapHa, TOMy FPyHTYETbCA Ha Pi3HOMAHITHUX
3aranbHOHaYKOBUX i CreLianbHMX METOAAX, METOAONOMYHUX MiAXOAAX i NPUHLMNAX.

CborofHi yKpaiHui 3MyLLeHi 3axXu1LLaT He3anexKHiCTb Aep»kasu, il TepuTopi-
anbHy LinicHicTb | cyBepeHiTeT, Mup i 6e3neky, npasa i cBO60AN NOAVHN Ta iHLWI
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KOHCTUTYLiMHI LiHHOCTI. LLle 4O nporofiowweHHA He3aneXXHoCTi YKpaiHu NoCTynoBo
dbopMyBaBCA €BPOIHTErpaliiHNM | €BPOATNIAHTUYHNIA BEKTOPU MiXXHapO[HOro
CNiBPO6ITHNLITBA, HAONMKEHHA HaLlioOHaNIbHOrO 3aKOHOAABCTBA [10 EBPOMNENCbKIMX
i Mi>KHapOAHMX cTaHAAPTIB. Pa3om i3 TUM yKpaiHCbKa npaBoBa TPaauLia i KynbTypa
€ CK/1afoBOI0 YaCTUHOIO BiANOBIAHOI EBPOMENCbKOI NPaBOBOI TPAAULIT i KynbTy-
pW, Ha Pi3HUX iICTOPUYHMX eTanax Halli CNiBBITYN3HMKM aKTUBHO Jonyvanuca fo
MiXXHapOAHUX NPaBOTBOPUMX MPOLIECIB i 3p06MN 3HAUYHMIN BHECOK Y HabaHHA
3arafibHOEBPOMENCbKOro, a MOAEKYAN N 3arafibHOCBITOBOrO 3HaYEHHS.

MpaBoBi LiHHOCTI € CBOEPIAHUMU IHANKATOPAMMU, LLKANOK BUMIPY iCHYOUMNX
NpaBOBYX ABWLL, KaTeropili, NOCTynaTiB, 3acag TOLO, CIYryloun MeTOH0 i 3acob0Mm
3a[10BOJIEHHSI COLliaNibHO HEOOXiAHNIX, CMPABEeANMBYIX 3arasibHOMOACHKIX NOTPEO
” iHTepeciB. Ha oCcHOBI iX TMNonorisauii BUOKPeMTb: LiHHOCTi-igeanu, LiH-
HOCTi-060B'A3KM, LiHHOCTI-MPUHLMNK, LiHHOCTI-NpaBuia, WiHHOCTI-Nnpoueaypu;
abcTpaKTHiI 11 cnevianbHi; yHiBepcanbHi 1 yHAaMeHTanbHi UiHHOCTI [1-3]. 3HauHy
X YaCTUHY KOHLLEeNTYasni30BaHO Ik OCHOBHI MPMHLMMNM NpaBa — cBobopaa, cnpasea-
NUBICTb, AEMOKPATIsl, BEPXOBEHCTBO NPaBa, NpaBa JIAMHY, PIBHICTb, MUP | 6e3neka,
HeJMCKpMMiHaUifA TOWwO. Ha Halle nepeKoHaHHA, O4YeBUAHOIO € B3aEMO3aNexHiCTb
KOHCTUTYLiINHMX Ta iHWMX NPaBOBUX LiIHHOCTEN, HaLiOHa/lbHUX, EBPOMNENCbKIX i
MiP>KHapOAHMX CTaHAAPTIB, 1X 3HAUYLWICTb Y CYyYaCHOMY CBITi, Y »KUTTi KOHKPETHOI
NIOAVIHY, TPOMaAW, CYCNinbCTBa i AepxaBu.

YHiKanbHi gns CBiTOBOrO i perioHanbHOro NpaBonopsaKiB GeHOMEHMN «EBPO-
nencbKa iHTerpawia» i <HagHauioHanbHICTby, «npaBo €C», «npuHumMnn €C», «acquis»,
«MPaBOCY6’eKTHICTb EC» TOLLO, @BOMOLIIOHYI0UM LLie 3 YaciB CTBOPEHHS EBPOMNENCbKNX
CNiBTOBApPUCTB, CYyNPOBOAXKYBaNNCA PO3LLUMPEHHAM cuctemu LiHHocTen €C. BoHU Ha-
pasi akymysoloTb MOAITUKO-NPABOBI, COLliafIbHO-eKOHOMIYHI, KyNbTYpPHO-iAe0NoriyHi
Ta iHWi Hai6aHHsA, CTBOPEHI filepKaBaMU-UsieHaMU, Mi>KHapPOLHUMM OpraHizaliamu
y pi3HUx cpepax. Tob61o y Pumcbkomy foroeopi npo €EC, EauHomy eBponeincbkomy
aKTi, MaacTpuxtcbkomy, AMcTepAaMcbKomy, JTicaBOHCbKOMY Ta iHLIMX OroBOpax
3a3Havyaniocs NPo CoMifapHICTb, 3MiLIHEHHA MUPY | CBOOOAN, PO3BUTOK JOOPOOYTY,
IeMOKPaTil, 3aX1CT OCHOBHMX MpaB, Hacamnepep npasa cBo6oAu, PIBHOCTI i coLi-
anbHOI CNpaBefnMBOCTi, @ TAKOX MNPO EBPONENCbKY ifeto, EBPONENCbKY €AHICTD,
MiXKHapoaHy 6e3neKy. TaKoX pernaMeHTOBaHI 1 BIPOBaAXyOTbCA MPUHLMMN CTa-
6iNlbHOro PO3BUTKY i CybCcMAaiapHOCTI, CMiNbHOMO rPOMAZAHCTBA, CMifIbHOT 060POHU,
'y TaKni CNOCi6 3MILHIOETbCA €EBPOMNENChbKa ifEHTUYHICTb Ta HE3aNIEXHICTb 3apagu
Mupy, 6e3neKkn Ta NocTyny B €BPONi Ta B yCbOMY CBiTi.

JlicaboHCbKMIA fOroBip 6e3nocepeaHbo BUOKPEMITIOE LIiHHOCTI, Ha AKKX 3a-
cHoBaHo Coto3, — MoBary Ao NoACbKOT FigHOCTI, cBO6OAY, AEMOKPATIO, PiBHICTb,
BEPXOBEHCTBO NpaBa Ta NoBary 10 Npa. JIAVHY, 30KpeMa 0Ci6, AKi HanexaTb o
MEHLUWH; Nopaniam, HeANCKPUMIHALO, TONepaHTHICTb, NPaBoOCyAAA, CONifapHICTb
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Ta PIBHICTb »iHOK i YonoBikiB (cTaTTa 2). Col03 Haja€e CBOIM rpomagsaHamM NpocTip
cBobogu, 6e3neku 1N npaBocyann 6e3 BHYTPILLHIX KOPAOHIB; 3aCHOBYE BHYTPILL-
Hill pUHOK; GYHKLIIOHYE 3apafm CTaioro po3BUTKY €BPONU, MOBa)ae CBOE baraTe
Ky/NbTypHe Ta MOBHe PO3MaiTTA 11 3abe3neuye 3axmncT Ta Nogasblue 36arayeHHA
KyNbTypHOI CcnaflwmHn €sponu. BaxxnnBum € BU3HaHHA npas, cBobopf i NpUHLK-
nis, 3aKnageHnx y Xaptii ocHoBononoxHux npas €C 2000 p. 3i 3miHamMK, WO Mae
ofHaKkoBy 3 [loroBopamu IOpUANYHY CUNY, @ TaKOX NPUEAHaHHA fo KoHBeHUii npo
3aXUCT NPaB NOANHM | OCHOBOMONOXHUX CBO6OZ. TOGTO OCHOBOMONOXHi MpaBa,
rapaHTOBaHiI i€l KOHBEHLIEIO | AKi BUMNNBAIOTb i3 KOHCTUTYLIMHUX TPAAULIN, CNifb-
HUX ONA feprKkaB-UieHiB, € 3arafbHUMK NprHUmMnamm npasa €C [4].

Ha wnaxy po3BuTKy B3aeMrH Mix €C Ta YKpaiHOIO Big3HauMMO BNpOBagXeHHs
3rafiaHnx LiHHOCTEl, MPYHLUMNIB, 0COBAMBO Y NpoLEeci BAKOHaHHA Yroau npo napT-
HepCTBO Ta CNiBPOOITHMLTBO, @ 3rofoM i Yroau Npo acoLiaLliio, a TakoXK 3000B'3aHHsA
Yy 3B’A3KY 3 OTPVIMAHHAM CTaTyCy ep»KaBu — KaHamnAaTa Ha BcTyn go €Cy 2022 p.

LlikaBum i HeOOXiAHVM € 3BEPHEHHS YBAryi Ha JOCBIf iHLUUX KPaAiH, AIKi Nponwn
TaKuUi WNAX, i HaNbinbLW 6nM3bKNM AN YKpaiHu € gocsig Monbui. Byno nepernsHy-
10 KoHcTuTyuito MonbLi, BHECEHO NONpPaBKY, NPOBEAEHO MACLUTaOHi eKOHOMIYHI
Ta iHWi pedopmu. OcTaHHi He NpUNUHUNUCS 3i BCTynom o €C. KoHCTUTyUinHmiA
TpubyHan Monbuwi (KT) akTMBHO AONY4YMBCA 4O EBPOIHTErpaLiiHOrO npouecy,
BMPOBAaAXEHHA €BPONENCbKMX LiHHOCTeN, AKi Aefani yacTiwe 3ragyoTbca B pi-
WweHHAX KT Wwoao KOHCTUTYLIMHOCTI NOSIoXKeHb Mpo OnodaTKyBaHHA JOXOAIB Bif
3aouwagxeHb (K6/02,2002), nonoxeHb, WO peryntoloTb BUAAHHA JO3BOMY Ha BUI3[
i nepebyBaHHs 32 KOPAOHOM BilCbKOBOCITY»KOOBLIiB CTPOKOBOI BiliCbKOBOI CTy»KOU
i npodecinHmx BincbkoBocnyx608LiB (K43/02, 2003), npaBa HagaBaTu IOPULNYHI
KOHCYNbTaUil B paMKax rocnofapcbKol AiANbHOCTI N1Le IPUCKOHCYAbTamu Ta
apBokaTamu (SK22/02, 2003), nonoxeHb 3akoHy npo ny6niyHy TOpriBto LiHHAMK
nanepamu (K3/02, 2003), nonoxeHb 3aKoHy Npo BHeCEeHHA 3MiH fo Kogekcy npaui
(K54/02, 2004) [5] Towwo. BinbLwicTb i3 HUX CTOCYBaNMCA KOHCTUTYLIMHOCTI 3aKOHIB,
HOBeJi30BaHMX Y 3B'A3Ky 3 aganTaui€to o npasa €C.

Y pilleHHi PO KOHCTUTYLiMHICTb MONOXeHb NPO 3a60POHY UNleHCTBa B MONITUY-
HUX NMapTiAX NigKPeCIeHo BiAMNoBiaHICTb EBPONEiCbKM CTaHAAPTaM, BigoOpaKeHUM
y AupekTngi €BponapnameHTy 95/46/€C. Y pileHHi PO KOHCTUTYLINHICTb OKPEMMX
MonoeHb 3aKoHy Npo BceHapoaHuin pedeperaym 2003 p. Npo NpoBefeHHsA pe-
bepeHaymy wogo sctyny Monbuli B EC 3a3HaUYeHO, L0 TiyMayeHHs 3aKOHOaBCTBa
Ma€ BPaxoByBaTW KOHCTUTYLIMHUA NPUHLMN CNPUAHHA NpoLecy €BPONencbKoi
iHTerpauii Ta cnisnpadi Mix gepxasamu.

3HakoBuMU € piweHHA Cyay €C 1984 p. Van Colson and Kamann, 3a AKiM HaBiTb
Hopmu CniBTOBapUCTBa, AKi He 3aCTOCOBYIOTLCA 6e3nocepeHbO, € TOUKOHO BifJliKy
Ta 060B'A3KOBVIM KPUTEPIEM /1A JOCATHEHHSA Y30 XKEHOTO TIiyMayeHHs; pilleHHsA
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Cyny €C 1991 p. Marleasing, Aknm BU3HaHO 060B’A30K BUKOPUCTAaHHA EBPOMENCbKO-
ro npasa AK 3pa3ka nif Yac TlymayeHHA HalioHanbHOro npasa. 3i Bctynom y €C
JepxaBu-unieHn 3000B'A3aHi JOTPMMYBATUCA MPaBUI i METOAIB TlyMaueHHs, Lo
BUMNANBAIOTL i3 acquis communautaire (acquis). MpuHUMN TAyMayeHHA HauioHanb-
HOro Npaga Yy Crocib, ApYHil O €BPONENCHKOro Npaga, y JianbHocTi KT Takox
6a3y€eTbCA Ha YacTWHI NepLwin cTaTTi 91 KoHcTuTywii. BogHouac y piweHHi KT MonblLyi
(K32/09, 2010) nigkpecneHo igeHTUYHICTb KOHCTUTYUT MonblLuiH.

LlikaBM € JOCBIf iHLWMX EBPOMNENCbKMNX OPraHiB KOHCTUTYLINHOI lopUCANKLIIL.
Tak, ®egepanbHun KoHctutyuitHun Cya HimeuurHuy, Wwo BupiLlyBaB NUTaHHA NPo
npvmat npaea €C Hag HimeLbKM OCHOBHIMM 3akoHOM (pilueHHA 2009 p. BVerfGE
y crnpaBi Npo JlicaboOHCbKMIA JOTOBIP), Yepe3 3aCTEPEXKEHHS «BIYHOCTi» pO3pobMB
[OKTPUHY KOHCTUTYLINHOT ifeHTuYHOoCTi. Came Taki lopnAnYHi NO3nLii HimeLbKo-
ro opraHy KOHCTUTYLINHOrO KOHTPOJIIO CTAHOB/IATb OCHOBY PO3BUTKY AOKTPUHM
HaLiOHaNIbHOT KOHCTUTYLIMHOT iA@HTUYHOCTI Ha EBPONENCbKOMY KOHTUHEHTI [7].

KoHctuTyuinHmin Cyn YKpaiHm TakoX yxBanuB 3HaKOBI akTu Yy LibOMY HanpAMi
(30Kkpema, BucHoBok N2 3-8/2018, piweHHA N2 1-p/2022, N2 5-p(11)/2022 Towo). B
ocTaHHbomy Cyfl 3a3HauuB, WO «YKpaiHa CTaBUTb 3a MeTY HabyTTA MOBHOMPABHOIO
uneHcTBa B €Bponencbkomy Coto3i, NOCNIOBHO BTINOIOYYM BigMNOBiAHI KOHCTUTY-
LiMHI LiHHOCTI B 3aKOHOAABCTBO 3 ypaxXyBaHHAM TOro, Wo €sponencbkui Coos
3aCHOBaHMI Ha ,LiHHOCTSX MoBaru 4o NACbKOT rigHOCTI, cBO6oAM, AEMOKPaTIl,
PiBHOCTI, BEpXOBEHCTBa NpaBa Ta AoAeprKaHHA NIOACbKMX MPaB’, a TakoX Lo ,ui
LiHHOCTI € 3araibHUMK ANA AeprkaB-yneHis”» [8].

Omxe, y npoLeci eBponencbKoi iHTerpawii 3akoHOMipHO € MofepHi3auifa Hauio-
HaNbHMX NPaBONOPALKIB, AiANIbHOCTI MAPNaMeHTIB, yPAAIB, OpraHiB KOHCTUTYLIHOI
IOPUCOMKLIT TOLO, AIK | BIaCHEe OCHOBHMX 3aKOHIB AiepaB — uneHis €C. beaymoBHo,
nepcrneKTVBHUM BUAAETLCA NoJdasblue BUBUYEHHA KOHCTUTYLINHOI akcionorii, no-
piBHANbHOI akcionorii 3aana 3a6e3neyeHHs HaNeXXHoT peanisauii eBponencbKux
yiHHocTen, npuHumnis €C i npasa €C y HagHaLiOHaNbHOMY i HaUiOHaNbHUX Npa-
BOMopsAAKax, 0COOMNBO Ha LMAXY NPOTUAIT CyYaCHUM 3arpo3am i BUKIMKaM.
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Bonogumup KAMNO

KaHAMZaT IOPUANYHUX HayK,

cypaa KonctutyuinHoro Cygy YKkpaiHu
y BigcTaBLi

Pagum N'YBAHb
LOKTOP IOPUANYHUX HaYK,
JepKaBHUI cnyboBeLb

AUCUAEHT-WICTAECATHUK IOPIV BAA3bO
| MAMBYTHE HE3AJIEXXHOI YKPATHU

B icTopii Ta pinocodii YkpaiHu Baxknmee micLe HanexxmnTb O4HOMY 3 iHTeNeKTy-
anbHUX Nigepis il aHTMiIMNEePCbKOro Ta aHTUPALLNCTCLKOTO CNPOTKBY, BUAATHOMY
rPOMaACbKO-NOMITUYHOMY | HayKoBOMY Aifdy 1960-2010-X poKiB, ANCUAEHTY-LUICT-
fecaTHuKy tOpito Bacunbosuuy bag3sto (1936-2018). BiH 6yB copaTHMKOM Ta og-
HoZyMLEM NepenoBux nogein YKpaiHu Jo6u pagsiHCbKOro ToTanitapusmy — an-
CuAeHTiB-WicTaecATHMKIB Bacuna Cryca (1938-1985), IBaHa [3t06m (1931-2022),
JleBka Jlyk'AaHeHKa (1928-2018), IeaHa CBiTAnYHOro (1929-1992), MuxannuHu
KoutoburHcbKoi (1931-2011) Ta iHWKX.

Ha nymKy rpomazcbKoi Ta HaykoBoi gifaukuy O. [NoxnboBcbKoi (p. H. 1956), «wiecTtu-
OECATHUKMN — MOXITMBO, B TOW YacC MapafoKCanbHO HaBITb LLe He YCBIAOMIIIOIUM LibOro
[10 MUOVHW — NpautoBany Hag TUM, LWO i CNpaBAi Todi We BUAABanocs iCTOPUYHO
YTOMi€t0: HA CTBOPEHHAM KOHCTUTYLINHNX OCHOB NPaBOBOI YKPaiHCbKOI AepXaBu. ..»
[1, c. 84]. flicHo, came ix inei nArnv B OCHOBY He3aneXHOI YKPaiHCbKOI e pXKaBHOCTI
Ta Il KOHCTUTYLINHOT cncTemmn. Hacamnepep, ineTbca NPo KOHCTUTYLiMHI LIHHOCTI, AKi
BOHWU BiACTOIOBaNV Ta YTBEPLAXKYBaNy LiiHOIO BNACHOMO 340POB'A | XNUTTA: FAHICTD i
npaB.a NoArHU, BEPXOBEHCTBO NpaBa Ta KOHCTUTYLiHA AeMoKparTid [2]. 3a uacis He-
3aNIeXKHOCTI laHi LiiHHOCTI CTanu 3arafbHUM Haf0aHHAM AePKaBHYIX | FPOMaACbKNX
iHCTUTYLIN, a ana KoHctuTyuinHoro Cyay YKpaiHu — BU3HauanbHUMK y pobori [3].

Hacamnepeg, y npausax 0. baasa My 3HaxognMmo HOBUIA, EMOKPATUYHMI NiAXig
[10 NPOrHO3yBaHHA NOJITMKO-MPaBOBKX ABULY i NpoLeciB B YKpaiHi, 3aCHOBaHN Ha
npupoaHo-npaBoBin dinocodii. Y cyyacHomy ocsarHeHHi Maiby THbOro He3anexHol
JepaBU He 3aBUM € TaKOX i MOro nornag Ha ii nepcnektusw. Li nepcnektnem
MUCMTenb 6aumB, 30KpeMa, Yepes peanisadito cTatTi 1 KoHcTuTyuil YKpaiHa, wo
NPOrosioWye il CyBePEeHHOI0, He3aneXHoto, AEMOKPATMUYHOI0, COoLianbHO0, NPaBo-
BOIO [1eP>KaBolo.
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BkasaHa KOHCTUTYUiiHa HOpMa Oyna NpeaMeToM OCMUCIEHHSA Ta KPUTUKK
0. bag3a, AKMI He 3aBXAM NOroA»KyBaBCA i3 MPaKTUKOLO Tl peani3alii, ane BiH po3y-
MiB, L0 BOHa Ma€ BM3HavaslbHe 3HaYeHHA ANA iCTOPUYHOro ManbyTHboro YKpaiHu
i TOMY 3aBXX[M HaronoLWyBaB Ha 3HaYeHHI AK OKpeMuX il CKNajoBUX, TaK i TEKCTY
3aranom. I3 nornagy Haykm ctatTa 1 KoHCTUTYUIT YKpaiHW 3anmIuaeTbCa 3araibHNm
NPUHLUNOM i HOPMOI-MPOrPamMoIo, Lo Bifobpakae NpaBoOBUIA CTaTyC AepKaBy Ta
NeriTMMHY CAPAMOBAHICTb IT PyXY Y BHY TPILLUHbO-30BHILLHIX CYCMifIbHNX BiAHOCMHAX.
3HaueHHA peanisauii gaHoi Hopmu (il BUKOHaHHA, JOTPUMaHHSA, 3aCTOCyBaHHA,
3aXUCT Ta OXOPOHA) ANA ManbyTHbOro PO3BUTKY AepXaBu BaXKKO NnepeouiHnTK,
OCKiSIbKU BOHA € 100 FOIOBHUM KOHCTUTYLIMHAM CTUMYSIOM.

Peanizauia ctatTi 1 KoHCcTUTyUii YKpaiHu — cnpaBa BCbOro HapoAy, BCiX iHCTU-
TYTiB BflaAu Ta F(POMaAAHCbKOro cycninbcTBa. Lie nobpe po3symis t0. baasbo, i Tomy
BeCb YacC 3BepTaBCA A0 YKPAIHUIB i3 3aKNMKaMM 3aXMLLATU He3aneXHiCTb fepKaBuy,
il BeMoKpaTnYHWi Nag Ta 6ygyBaTh CycninbCTBO BiflbHUX Siloaen. Mpu Lbomy BiH
BMXOZVB i3 Te3M, L0 «Halle MabyTHE 3anexunTb TiNIbKM Bif Hac camux. Big Hawoi
CBiOMOCTIi, OpraHi30BaHOCTi, cConifgapHOCTi, NparmaTn3my, npodpecioHaniamy, eH-
Ty3ia3my, afie Hacamnepep i Hanbinble — Bif HaLWOI HALiOHANBbHOT BOJTi 4O KUTTS.
Boni go nepemorn» [4, c. 14]. Hacamnepep nepemoru Hag CBOIM iMNepCbKO-KONOHi-
aNbHUM | KOMYHO-DALINCTCHKAM MUHYNIMM, 63 Yoro He3anexHicTb AeMOKpaTUYHOI
YKpaiHu 3aBxau byna obMexeHolo i NiBHIYHO-CXigHWUIA Cycif Mir Ha Hel 3a3ixaTu.

3a3Haueni cnoga 0. baf3a 0cobnrBO akTyanbHi CbOrOAHI 1 HAQUXATb YKpa-
THUiB Ha rMMboKe YCBIZOMNIEHHA CBOET BiANoBiganbHOCTI 3a cebe, CBOO rpomMagy,
JepxaBy, a B yMOBax BilHU — Takox 3a 3CY. A rofioBHe, WO BOHW CNPUAIOTb CBi-
oMl camoopraHisadii Hapogy Ta $opMyBaHHIO 10ro BOJIi 4O NepeMoru Hag iM-
nepcbko-hallnCTCbKO POCIEID Y BillHi, AIKY BOHA pO3B'A3ana, Ta 40 YTBEPAXKEHHS
YKpaiHu AK CaMOCTINHOI, He3aNeXHOoi, AEMOKPATUYHOI, COLiaNibHOI Ta NPaBOBOI
depxasu. CnoBa MUCNTENA NEPErYKYTbCA 3 MOWMPEHUM cepef YKPaiHLiB raciom
«YKpaiHa noHap ycel», 60 B HbOMY HaronowyeTbCcA Ha 0cobNMBIN poni He3aneXKHoT
JepaBuy, 1o 06'eAHYE Hapopd y HaLilo i Cyrye 3axucty cBob6oam, AeMokparTii Ta
BEpPXOBEHCTBa Npa.a.

Bigomo, 1o icTopis po3BrBaETbCA HenepeabauyBaHo, ane 06'eKTnBHO. Liinkom
npupoaHo, wo 0. bag3bo 06paB 04HMM i3 TONIOBHUX HaNPAMIB CBOET AiANIbHOCTI
KpUTKKY iMnepcbko-dpawmctcbkoi igeonorii Ta nonituku CPCP, a noTim i nyTiHCbKOT
pocil. BiH nepefas uio TpaguLito HaCTyNHUM NOKOMNIHHAM YKpaiHUiB, AKi i NigTpu-
MYIOTb 1 NPOLOBXYIOTb. [leMOKpaTUYHili YKpaiHi y Malidy THbOMY Liie Tp1Banmi yac
[OBEAETbCA MATV CrpaBy 3 iMNEePCbKMM POCINCbKIM Gall3MOM, MOKU TOM He 3rvHe.

Monpw BCi TpyaHOLW Ta HeBAaYi YKpaiHuM y nepui aecatTunitta HesanexHocTi
t0. baf3bo BipuB Y i Benuke ManbyTHE AK EBPOMENCbKOI fiepKaBy, i LA noro igen
30yBaeTbcA. 3a vacis npe3npaeHTcTBa J1. Kyumu (p. H. 1938) Mucnmtens KpUTMKYBaB
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NPOrosIoLWEHN NONITUKOM «EBPOMNENCbKMIA BUGIp YKpaiHu», 60 Le Byna, Ha 1oro
OYMKY, «He ifieq, He BMOip (TO6TO ycBiAOMNeHN Ta 06rpyHTOBaHMI Hamip), a nviue
TyMaHHe noniTnyHe racsno...» [5, c. 49]. Hacnpasgi BoHo Tak i 6yno, ane 3 yacom e
racno nigxonunu iHwi, 6inbw BigNoBiAaNnbHiI yKpaiHCbKi NONITUKN.

Ha gymky 1O. bagsa, nicna 3miHm Bnagm Ha kopucTb Mpe3ngenTa B. IOweHka
(p. H. 1954) eBponecbKnii BUOIp CTaB peasibHOW NoNiTUKo YKpaiHu. MpoTe
BHYTPILWHI KOHONIKTM MiXK nigepamu MomapaHuyeBoi peBontoLii (Mpe3naeHToM i
npem’ep-MiHiCTPOM) NPU3BENY A0 TOFO, WO 6YNo BTpaueHO NeBHi EBPOMNENChKi
nepcnekTreu. 3okpema, y 2008 poui YKpaiHa Morfia oTpumaty, ane yepes Li KOH-
¢énikTn He oTpmmana MNAY s HATO.

Kpim LbOro, KOHGMIKTI Mi>K LMY BUCOKOMOCAA0BLAMY CEPO3HO rajibMyBanu
NpoLec HaLioTBOPEHHS, 6e3 AKOro YKPaiHCbKIMI Hapop He Mir MOMITUYHO 06'egHaTCA
1 NepeTBOPUTICA Yy MOTYKHY CyUacCHy AeprkaBy-Hauito. [Tpy LboOMy «KOPUCHI igioTn
nyTiHa» mctunuca MpesungeHTy B. KOWeHKy 3a Te, WO BiH MPOBOAMB NPOYKPATHCbKY
AepXKaBHY NOMITUKY, @ He YNHUB TaK, AK BOHW: KIANNCA Y BIPHOCTI yKpaiHCbKOMY
HapoZy ¥ npwv ubomy biranu go nyTiHa 3a NONITUYHOI NiIATPUMKOLO!

[na ManbyTHbOro fep»kaBu BaXKMBe 3HAUEHHA MaloTb AeMOKpPaTUYHi igei
l0. bap3a npo «yKpaiHCbKy YKpaiHy». Lli igei KoHconigytoTb Hapog, i Bnagy Ta yHe-
MOXJTMBIOIOTH OyZib-AIKi NepeBary rpomagaH 3a 03Hakamu penirii, HaLioHanbHOCTI,
MOBW TOLLO. ¥ Yac BiHM GpaKTUYHO Ui inel cTaB BigcTotoBatu MpesngeHT B. 3eneH-
CbKui (p. H. 1985), AKkMI 3abe3neuye HaLioOHANbHUA MUP, MiXXHAPOAHY NiATPUMKY
YKpaiHu Ta 3aXMCT il He3aneXXHOCTi 1 TepuTopianbHOI LinicHOCTI. Peanizauia unx
ineln Habnmxae Ykpainy go sctyny B €C i HATO.

Cnig 3a3HaunTy, WO NepcnekTMBHI igei t0. baa3a Woho BiapoaKeHHs i BcebiuHoro
PO3BUTKY YKPAiHCbKOT MOBW | KySIbTYPW, yTBEPAKEHHA HaLliOHa/IbHOT iA€HTUYHOCTI
YKpaiHLiB TOLO CTaloTb peasibHOI NONiTUKO. [lepxaBa CynpoBOAXKYyE X peani-
3aujito NpoBefeHHAM NOCNifOBHOI ieKoNoHi3aLii (nepycndikalii) Ta feKomyHizauii
(nedawumsauii) cycninbHo-npaBoBoro npoctopy YkpaiHu. Yoro Tinbku BapTye 3aKoH
YkpaiHu 2023 poky «[1po 3acyakeHHsA Ta 3a60poHy nponaraHan pociincbKoi imnep-
CbKOI MONITMKM B YKpaiHi i AeKooHi3aLlito TONoHiMmii» [6], AKMI BCTaHOBIIOE 3a60POHY
Ha NOLUMPEHHA POCINCbKOT iIMNepPCbKOI CUMBONIKM Ha BCi TepuTopil gepxasu!

HacnpaBgai, Luen 3aKoH — HilWo iHLWe, K BTiNEeHHA OAHIEl i3 3anoBiTHUX bag3boBumX
MPi NPO «yKpaiHCbKy YKpaiHy». [1o peui, Lito Mpito NOAINAAM i iHWi yKpaiHCbKi Ancn-
OeHTu, 30Kpema HegaBHO cnounnui Bacunb OBcieHKo (1949-2023), AKniA BBaXaB 3a
HeobxifHe HanoBHIOBaTM «YKpaiHy YKpaiHCbKUM 3MicToM» [7, €. 31]. Y MeXKax UHHOTO
3akoHopaBcTBa KniBcbKa MicbKa pafia 3a60poHMia PoCiicbKi NicHi AK iIHCTPYMEHT
ieonoriyYHoOro aHTMYKpPaiHCbKOro BNAMBY B NMy6AiyHMX MicLAX (pociicbka moBa —
Lie KyNbTYPHUIN iIHCTPYMEHT POCINCbKOro KOMOHianbHOro BNAMBY) Ta MPOAOBXKMUIa
OeKOJOoHi3aL,ito MiCbKOi TOMOHIMIT [8]. Ane AUBHO, KON JOCUTb BifOMi TPOMaAChKi
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JiAdi Ha3uBatoTb KMiB pocincbKum micTom [9], gatoum TMM caMyM paLLmcTam NnpmBig
ONA «NOLLYKIB» iCTOPUYHMX POCINCbKNX KOPEHIB B YKpaiHi.

PocincbkoMoBHMM LLie MOXHa Ha3BaTy Ku1iB, Ta 1 TO JOCUTb YMOBHO, afiXKe iCHY-
toua NOro PoCificbKOMOBHICTb Y 6araTbox acnekTax WTy4yHa. BoHa € pe3ynbratom
NONITUKN XOPCTKOT pycndikauii (KonoHi3auii) KUAH Ta NOWVPeHHA KONOHianbHOT
MEHTaNIbHOCTi, 30KpeMa MeHLIOBapTOCTi YKpaiHUiB. MyHe HebaraTo 4acy, 11 aB-
TEHTUYHUIN YKPATHCbKMI KWIB BiAPOAUTBCA, Y PO3YMHUX MeXaX 3BiIIbHUTbCA Bif,
pycudikauii n yce ctaHe Ha cBoi micuA. Cepell KMAH NONYNAPHICTb YKPaiHCbKOT
MOBW 3POCTAE, WO Le NiATBepAXYI0Tb COLIONONiYHI 4OCNiIAKEHHS.

t0. Bap3bo BneBHEHO AMBKBCA Y MalibyTHE YKpaiHu, 60 Bip1B y HET AK Mano XTo.
Taka nepekoHaHicTb Byna pe3ynbTaToM MOro 3HAHHA NPUPOAHUX 3aKOHOMIPHOC-
Ten PO3BUTKY CYCMiNbCTBA i AepXaBy NepexigHoro nepiogy, LWo 3Ha4YHOK Mipoto
nigTBEpaKYE NONITMKO-NPaBOBa NPaKTMKa CyyacHo! YKpaiHi. MucnuTenb 3Has, Wwo
paHo uu Ni3HO AepkaBa Ma€ BUTBOPUTM BIACHY NPUPOAHO-NPaBOBY OCHOBY, BiflbHY
Bifj POCiIICbKO-PaAsAHCbKOrO M1HYJIOrO, MOro BMAMBY. | rOIOBHY posb Y npoueci
OyniBHULTBA HE3aNeXHOT, AEMOKPATMYHOI, COLianbHOI, NPaBOBOI AepKaBu — Bif-
noBiAHO Ao cTaTTi 5 KoHcTuTyUii YKpaiHu — BiH BigBOAMB Hapoay, AKMI CMPAETbCA
Ha OpraHi30BaHy HaLiOHaNbHy eniTy.

Y mainbytHbomy t0. bazi3b0 6auvB BperynboBaHUMU Mi>kHaPOAHi BiTHOCUMHN MiX
YKpaiHoto Ta poci€to. He ANBHO, WO BiH JAaBHO Ha3MBaB CTaBJIEHHA MOCTPAAAHCHKOT
pocii 4o YKpaiHu «no3uliiHOIo BiiHOIO», | TOMY BBaXas, Wo y 1997 p. YKpaiHi no-
TpibeH 6yB He [OrOBIP NPO APYKOY Ta CNiBPOBITHNLITBO 3 Helo, @ MUPHWIA JOTOBIP
i3 YITKMMIW rapaHTiaAMM YKpaiHCbKOI He3anexHoCTi 1 TepuTopianbHOI LiniCHOCTI
[10, c. 75-76]. [ToBOEHHWIA [OrOBIp i3 poCi€lo Mae NependayaThi TaKOXK UTEHCTBO
YkpaiHu B €C i HATO, BigHOBNEeHHA NpaB YKpaiHCbKOI Aiacnopu B pocii, Hegony-
LEHHsA POCINCbKO-DALLUNCTCbKIMX BIICbK Ha TepuTOpito YKpaiHK, cKacyBaHHSA BCix
aKTiB POCiNCbKOro 3aKOHOAABCTBA 00 OKYNOBAHMX YKPAIHCbKIMX TEPUTOPIN, iHLLI
BMMOIY, Y TOMY YMCAi NONOXEHHA MUpPHOro nnaHy lNpe3sungeHTa B. 3eneHcbkoro
2022 p. Tak xoueTbcs, W06 HacTaB Muyp, ane Oyae Tak, AK byge: ictopis, Ak Bigomo, —
He nepenbayyBaHa.

OcHoBHe, Ak BBaxaB 0. baa3bo, Lie 36epertv HesanexHicTb fiep»aBu 3a BCAKY
LiiHY, a Bce pewTa — 6yne! Tomy XoAHOro nepemup’s 3 pocCincbKum GallncTcbkum
arpecopom, NoKu BiH He 3abpaB CBOI BilicbKa 3 YKpaiHu abo, NpunHaliMHi, MOKn
3CY He 3BiNbHWAN NEBOBY YaCTKY OKYMNMOBaHMX H1M TEPUTOPIN, BKOYaoUn yKpa-
THCbKUIN KprM. 3BUYaiiHo, WO MUP Y BIAHOCKMHAX MiX YKpaiHOIO i pOCi€lo HacTaHe,
ane Ans Lboro, KPiM BOEHHUX 3yCWib, Blada Mae 34iNCHUTY rMnGoKo NpoayMaHi
KOHCTUTYLiHI, NONITUKO-AUNNOMATUYHI Ta ifeonoriuHi Kpoku. 3apy6ixHi aBTopu
npaBuIIbHO BBaXaloTb, L0 YKpaiHy He 060B'A3KOBO 3MyLLYBaTU JO 0OMiHY MUpY
Ha BnacHi Teputopii [11].
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OueBKnAHO, WO 6e3 3HaHHA TBOpIB i AiAnbHOCTI t0. bag3a ykpaiHui 6ynu 6 meHwe

noiHPOpPMOBaHi MPO CBOE MUHYIe Ta MabyTHE, NPO iAeONOrito I MONITUKY CBOrO
NMOHEBOJIEHHSA POCIICbKO-PaAsHCbKO GallMCTCbKO iMMepi€eto Ta NPO HalioHab-
He 3UiNeHHA Y He3anexHin JeMOKpaTUYHIl gep»aBi. be3 Lboro CBiT TaKoXK MeHLue
po3ymiB 61, YoMy YKpaiHa TaK BiguangywHo, BCiM Hapofaom 6opeTbCA 3a CBOE
€BpOMencbKe ManbyTHE Ta 0BOPOHAE CBili CYBEPEHITET | AeMOKPATUYHI LLiIHHOCTI
Bif pawmcTcbKoro arpecopa.

10.
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Jlio60B KHA3bKOBA

KaHAMZaT IOPUANYHUX HayK, JOLEHT,

noueHT Kadeppu npasa

MapiynonbcbKoro gep»kaBHOro yHiBepcuTeTy

€BPONENCDbKI COL|IAJIbHI CTAHAAPTU:
MOHATTA I TPABOBUI 3MICT

Y 3B'A3KY 3 YNPOBafXeHHAM Y MiXXHapoaHe nybniuyHe nNpaBo Ta HalioHanbHe
3aKOHOABCTBO fepaB — U/IeHiB CBITOBOI CNifIbHOTW OKTPUHN COLianbHOI Aep-
»KaBW BMHMKNA 00'€KTVBHa HEOOXIAHICTb BUAINUTA cepell Nepeniky Mi>KHapOaHMX
CTaHAAPTIB CAMOCTINHY rpyny — MiXKHapOAHi couianbHi ctaHgapTn. Came BOHM
3HaNLLM CBOE 3aKPINEHHA Y TakUX BaXMBUX MPDKHaPOAHUX aKTax, AK 3aranbHa
Jeknapadia npas nogunHun 1948 p., Mi>kHapogHUIM NakT NPo eKOHOMIYHI, couianbHi
Ta Ky/nbTypHi npasa 1966 p., €EBponencbKka colianbHa xapTia 1961 p., KoHseHUiA npo
3axXMCT NpaB NAVHN | OCHOBOMONOXHUX cBo60g 1950 p. (AoKymeHT Pagun €sponu),
HM3Ka KOHBEHLin Ta pekomMeHAauin MixkHapogHOT opraHisauii npawi, npucBaYveHi
couianbHoMy 3abe3neyeHHto Ta CTpaxyBaHHIO, Ta iHLLI JOKYMEHTN.

Y 3aKOHOZABCTBI YKpaiHV TepMiH «CTaHAAPT» BUKOPUCTOBYETbCA Yy H6araTbox
HOpMaTMBHUX aKkTax. Hanpuknag, 3rigHo 3 3aKoHom YKpaiHu «[1po BuLLy OCBITY»
CTaHAAPTOM BULLOI OCBITU € CYKYMHICTb HOPM, AKi BM3HAYaloTb 3MiCT BULLIOI OCBITH i
HaBYaHHs, 3acCi6 JiarHOCTUKM AKOCTi BULLOT OCBITV Ta HOPMATVBHUIA CTPOK HaBYaHHSA
[1]. Y cTatTi 1 3aKkoHy YKpaiHu «[1po gepxaBHi couianbHi CTaHAAPTY Ta AepPKaBHi
couianbHi rapaHTii» colianbHi CTaHAAPTM BU3HAYEHO AK BCTAHOBJIEHI 3aKOHamW,
iHLIVMW HOPMATUBHO-MPaBOBMMY aKTaMU COLliasibHi HOPMU | HOpMaTVBY abo X
KOMMJEKC, Ha 0a3i AKUX BM3HAYalOTbCA PiBHI OCHOBHUX AepKaBHMX COLianbHNX
rapaHTin [2]. OfHaK 3a3HaYeHU 3aKOH Nepefbayvac Nuie OAMH AepXKaBHUIN CO-
LianbHUI CTaHAAPT: NPOXUTKOBUI MiHIMYM, KU BU3HAHO 6a30BMM COLjialibHUM
CTaHZapTOM. Ha 10ro 0CHOBI BM3HavaloTb AepXKaBHi CoLianbHi rapaHTii Ta CTaHgapTn
y chepax foxofiB HaCceneHHs, XUTIOBO-KOMYHaJIbHOro, MOOYTOBOro, CoLjianb-
HO-KYNIbTYPHOI0 06C/TyroByBaHHsA, OXOPOHY 340POB’A Ta OCBITW. 3aKOH BU3HAYaE
JepaBHi couianbHi CTaHAApPTY AK couianbHi HOPMU | HOPMATUBW, AKI BU3HAaUYEHO
AK MOKa3HUKM HEOBXiHOr0 CNOXMBaHHSA NMPOAYKTIB XapuyBaHHS, HEMPOAOBOBUNX
TOBApIB i NOC/yr Ta 3ab6e3neyYeHHs OCBITHIMY, MeLVNYHVMU, XUTIOBO-KOMYHAIbHVIMUI,
CoUianbHO-KYNbTYPHUMIK NOCTYramu.

Y CBITOBIV NpaKTULi NOAK, AKI MalOTb PiBEHb JOXO0AiIB, MEHLLI 33 MPOXUTKOBUI
MiHIMyM, BBaXatoTbcs bigHUMK. Hanpuknag, y KpaiHax €C 6iiHO0 BBaXatoTb 0CO0Y,
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yui Joxoau CTaHOBAATb MeHLWe 60 % Bifi cepeAHbOro JOXOAY Ha AyLULY HaceNeHHsA
no KpaiHi EBpPOCOI03y, Ae BOHa NPOXMBAE [3, C. 654].

Cnig 3ayBaxnTu, WO 3aKOHOAABCTBO YKpPaiHW MPOXUTKOBMM MiHIMyMOM B/3Ha-
YA€ MiHIMYM, 33 MeXXaMu AKOrO HEMOXIMBO NiATPUMYBATU MiHIManbHWIA PiBEHb
CNOXMBaHHA, O BU3HAYAETbCA HAa OCHOBI Qi3ioNoriyHmx, couianbHUX i KynbTypHO
3yMOBJIeHVX HOpMaTVBiB. OflHaK CBiTOBa HayKa BU3Ha4a€ bigHICTb K HEMOXIUBICTb
yepes HecTauy KOLUTIB NiATPUMYBaTW CMOCIO XXUTTA, NPUTAMaHHUIA KOHKPETHOMY
CYCninbCTBY B KOHKPETHMI nepiof vacy. Taknm YMHOM, BIAMIHHICTb Y PO3YMiHHi
MPOXXUTKOBOFO MiHIMYMY MOJIAra€ B TOMY, L0 3@ NepLMM BigHUMYN BBaXatoTb THX,
XTO XMBE HMXKYe 3a BU3HAYEHUN CYCNifibCTBOM MiHIManbHWI PiBEHb, a 3a APYrUm —
TUX, XTO KMBE HIKYe 3a NEBHUN GAKTUUYHUI CepelHili CTaHAapT CycninbCcTBa.

CnywHoto € gymka O. PyaHeBOI, AiKa BKa3ye Ha Te, WO «CaMe Y MiXXHapOOHUX
CTaHAapTax BiLOOPa)KaeTbCA AKICHUI piBEHb PO3BUTKY NMPABOBUX LiIHHOCTEN,
JOCArHYTUI CBITOBOIO LMBINi3aLi€lo Ta HEPO3PMBHO MOB'A3aHNN i3 NPaBOBOIO
KynbTypoto niogcTaa [4, ¢. 13].

Ha gymky T. CniHbKo, Mi>KHapOZHi CTaHAAPTU — Lie «3arasibHOBU3HaHi Mi>kHapop-
HO-MPaBOBi HOPMW, K 3aKPIMIOIOTb Ha 3aralibHOMACLKOMY PiBHi CTaTyC ocobu
i BCTAHOBNIOIOTb Nepenik OCHOBOMOOXHMX MNpaB i cBO60A, 060B'A30K AepkaB
LOTPYMYBATUCA LMX MPaB i CBOOOL, a TAaKOXK MeXi MOXITMBOIo abo NpunycTMmoro
X obMexKeHHsa» [5, c. 311.

BinbL KOHKpPETV30BaHe NOHATTA MiXKHAPOLHUX CTaHAAPTIB NpaB NogMHY chop-
MyNbOBaHO B HayKoBux npaiax 1. PabiHoBWYa, AKMI y MOro 3MiCT fJofaB Malike BCi
KIOYOBI O3HaKM Lii€l NpaBoBOI KaTeropil. Tak, Ha AyMKY BUEHOTO, <MiXXHaPOHI CTaH-
JapTy NpaB IIOAUHM — Lie 3aKPIneHi Y MiXXHapOAHWNX akTaX | BOKYMEeHTaX, TeKCTyanlbHO
yHidikoBaHi 1 dyHKLiOHaNbHO yHiBepcanbHi (418 NeBHKX MiXKHapoaHUX 06'egHaHb
[epaB) NPVHUMNN Ta HOPMU, AKi 32 NOCePeHNLTBOM BeSIbMU abCTPaKTHYIX, 34e-
6iNbLIOro OLIHOYHUX, MOHATb GiKCYIOTb MiHIManbHO HeobxigHMI abo HGaxaHWi 3micT
i/un 0bcAr Npas NIOAVIHK, 3yMOBJTIOBaHI AOCATHYTM PiBHEM COLjiafIbHOrO PO3BUTKY
Ta IOro AUHaMIKO0, @ TaKOX BCTAHOBIOIOTb NO3UTUBHI 0O0B'A3KM epaB oo iX
3abe3neyeHHs, OXOPOHM 1 3aX1CTY Ta NepeabayatoTb 3a X NopyLLEeHHA caHKLUii noni-
TVKO-tOPUAMYHOrO abo NONITUYHOTO XapakTepy» [6, €. 24]. Pi3HOBMAOM MiXXHapOaHX
CTaHZApPTIB NPaB JIIOAVHN € MiXKHAPOZAHI CTaHAAPTM NMpaBa Ha CoLianbHMI 3aXUCT, AKI
M. LLlymnno nponoHye Takox Ha3nBaTu «<MixkHapOAHI CTaHapTn y cdepi couianbHoro
3aXMCTY» Ta BU3HAYaE AK «CoLianbHUI MiHIMYM, LLIO BCTAHOBJIOETbCA MiXKHaPOLHUMM
HOPMaTVBHO-NPABOBMMM aKTaMU, AKUIA € 000B'AZKOBYM AJ1A KpaTH-NiANMCaHTIB Ta ae
MOXMBICTb HenpaLe3faTHUM ocobam peanilyBaTi CBOI NpaBa Ta cBOOOAU Y MOBHOMY
06cA3i Ha piBHi 3 NpauesgaTHUMN» [7, c. 244].

A. Owko Ta H. LBeLb nponoHyoTb MiXHapOAHi CTaHAaPTV NpaBa Ha coLianbHUIA
3aXMCT BU3HAYaTM AK KOMMIEKC HOPM, AKMIA 3aKpinneHnii B Mi>kHapOAHO-NPaBOBX



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

aKTax, Lo B13HAYaloTb riHi YMOBU XUTTERIANBHOCTI NioAel, 3abe3neuyioTb pO3BUTOK
0cobu Ta couianbHy 3axmLLeHicTby. Lli cTaHgapTw, Ak 3a3HavaloTb BUEHI, MatoTb Oy TK
CNPWIAHATI 3aKOHOAABCTBOM KOXKHOT ieprKaBU WAAXOM MianuMcaHHA Ta patudikauii
MiXXHapOAHNX AOrOBOPIB, @ Hadasni NOBUHHI OYTU PO3BMHEHI Ta NPUCTOCOBaHI JO
HaABHUX Y Ui KpaiHi ymoB [8, c. 95].

Ha BigmiHy Bif MiXXHapOAHMX €BPONENCbKi CTaHAAPTU NMpaBa Ha couianbHUI
3aXUCT € JeLo obMexeHUMM 3a chepoto nowwmnpeHHsa. Ak 3a3Havae J1. Maniora,
€BPOMEeNCbKi couianbHi CTaHAAPTW — Lie BNOPAAKOBaHWI MiXK AepaBaMu — yyac-
HUuaMM €C KOMMIEKC €AVHKIX BUMOT WOA0 3abe3neyeHHs AnsA rPOMagsAH coLi-
anbHOT 6e3MneKn i MOXMBOCTEN COLiaNbHOMrO PO3BUTKY 3 METOI peanisauii HUMK
couianbHMUX NpaB Ta cBobop [9, c. 72].

B. KocTioK nig eBponencbKumm colianbHUMM CTaHAapTamMm PO3yMi€ «CyKYMHICTb
HOPM, MONOXEeHb i CTaHAAPTIB KOHLENTYallbHOro XapaKkrepy, AKi MiCTATbCA B MiXK-
HapOAHO-NMPABOBMX aKTaX, yXBaneHnX yNOBHOBAKEHNMUN EBPONENCbKAMMN iIHCTU-
TyUifAMY, Ta CNPAMOBaHi Ha PO3BUTOK epeKTVBHOT MoZesli coUiaslbHOrO 3axXnCTy».
Y By3bKOMY 3HaUYeHHi €BPOMenCcbKi colianbHi cTaHgapTw, Ha AymKy B. KocTioka, — ue
«CYKYMHICTb BM3HaHMX Ta 3aKpinjeHnx BiANOBiAHO JO OCHOBOMOJIOKHWX EBPO-
NencbKNX Mi>KHAapPOAHO-MPaBOBMX aKTiB coLianbHUX NpaB NtognHm» [10, c. 69-70].

Moroaxyemoca 3 Toukot 30py B. KocTioka, LWo iCHyBaHHA €BPONENCbKMX Co-
LianbHMX CTaHAAPTIB NOB'A3aHO 3 HOPMOTBOPYOLO AiANbHICTIO EBPONENCbKUX
IHCTUTYLIN, Nepenik AKNX He BUYepnyeTbca nuwe opraHamu €C. [lelo oomexeHm
BBaXaemo nigxiag J1. Mantorvn 4o BU3HaueHHA JOCiA»KyBaHOro NOHATTA, BiANOBIAHO
[10 AKOTO €BPOMENChKi couianbHi CTaHAAPTV CNPSAMOBaHi Ha 3abe3neyeHHst EAVNHOT
couianbHOI NONITUKW NKLLEe fep>KaB — uneHis €C.

HeobrpyHTOBaHUM € BM3HauYeHHA B. KOCTIOKOM eBponencbKmx couianbHmx
CTaHJapTIiB Yepes «CYKYMHiCTb HOPM, NOMIOXKEHb i CTaHAAPTIB KOHLENTYanbHOro
XapakTepy». 3anponoHOBaHe HayKOBLIEM BU3HAUYEHHSA He MOXHa BBaXKaTh JOCKOHa-
JINM i3 NOMNAQY PUANYHOI TEXHIKW, OCKINIbKN BOHO XOOHUM YNHOM He PO3KpKBaE
3MICTY AOCNIAXKYBAHOIO NOHATTA.

Ha cborogHi Paga €sponu yxsanuna noHag 150 akTiB i3 nuTaHb NpaB AOANHN,
y TOMY YnCAi 1 TUX, WO MICTATb colianbHi ctaHaapTtn [11, c. 96].

OTxe, couianbHi CTaHOAPTU € NPIOPUTETHUMM ANA COUianbHOI NOMITUKKN Aep-
XaBW LWoao 3abe3neyeHHA NoTpeb NoguHK B MaTepiaibHUX 6narax i nocnyrax, a
TakoX Ana ¢opmyBaHHA GiHAHCOBUX pecypciB, AKI CNPAMOBYIOTb Ha iX peanisauito.
3a JoNoMOroo couianbHMUX CTaHAAPTIB peanisyoTb CTpaTeriyHy MeTy Cy4yacHol
LMBINi30BaHOI iepKaBu — 3a6e3neunT BUCOKI CTaHAAPTU XUTTA Ta PIBHUA OCTYN
il rpoMapAH Ao cycninbHMX 6nar Ta NoCnyr.
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JNapuca KOPYHYAK

KaHAnOaT OPUAMYHUX HAYK, AOLEHT,

OLEeHT Kadenpy KpMMiHanbHOro npasa

Ta iHWWX KPUMiIHaNIbHO-NPaBOBUX AUCLNMIIH
MwnKonaiBCbKOro HaB4anbHO-HayKOBOroO
iHCTUTYTY NpaBa HauioHanbHOro yHiBepcuteTy
«OpecbKa opungnyHa akagemisn»

NMPABA IIOAVHU | BEPXKABA:
PEAJNII CbOrOAEHHA

Y cyyacHOMy CBIiTi CKNnagHO NepeouiHUTX POJib Ta 3HAYEHHA NpPaB MOANHN.
YKpaiHa NOBHICTIO BM3Hana IopuUCAMKLito EBPONENCbKOro Cyay 3 nNpas NOANHN
(mani — Cyg, €CIJ) B ycix NUTaHHAX, O CTOCYIOTbCA TIIYMayeHHs i 3aCTOCyBaHHA
KoHBeHLUiT Npo 3axnCT NpaB NOAMHM | OCHOBOMONOXKHUX cBo6oA [1] (aani — KoH-
BeHUiA). BianosigHo fo ctaTTi 17 3akoHy YKpaiHu «[1po BUKOHAHHA pilleHb Ta 3a-
CTOCYBaHHA NPaKTMKM EBPONENCbKOro Cyay 3 npas SItoANHMY Bif 23 ntotoro 2006 p.
Ne 3477-1V cygmn 3aCTOCOBYIOTb Nif Yac po3rnAgy cnpas KoHBeHLito Ta NpaKkTUKy
Cyny Ak pxepeno npasa [2].

LLlopo po3ymiHHA npaB ntognHM BigNoBiJHO A0 NONOXeHb KOHBeHLUii 3a3Haunmo
Take. Y ctatTi 1 KoHBeHLil BKa3aHo, Wwo Bucoki [lorosipHi CTOpOHW rapaHTyloTb
KOXHOMY, XTO nepebyBae nif iXHbOIO I0PUCANKLIEID, MpaBa i cBO6OAN, BU3HAYEHI
B po3aini | uiei KoHseHuii [1]. OTXe, 3 OfHI€El CTOPOHU Nepes Hamm NOCTaE 0coba,
fIKa Ma€ npaBa i cB060aM, 3 iHWOI — Bucoki [lorosipHi CTopoHu, TOGTO AepaBuy,
AKi nignucany uio yrogy i rapaHTytoTb 3abe3neyeHHs npas i cBO60A. AHanisyoum
BCTYMNHIi NON0XeHHA KOHBEHL|iT, MOXKHa KOHCTaTyBaTW, LLIO NpaBa i OCHOBOMONOXHi
cBO60OAU, NepenbayeHi Heto, FapaHTYTbCS 0CO6i He3aMIeXHO Bifl TOT0O, UM BUKOHYE
BOHa CBOi 000B's13KM Nepef AepKaBoto. Lli npaBa HanexaTb IOANHI Ha NigcTasi Toro,
Lo BOHa icHYE. binbLue Toro, Aep»<aBa Ma€ JOTPUMYBATUCA CBOIX 3060B'A3aHb HaBIiTb
TOAI, KON 0C0o6a Hi Ha Lo He NPEeTEeHAYE | He BUMAra€ BUKOHAHHS LiUX 3000B'A3aHb.
OTe, NpaBa NMOAVHN B pO3yMiHHI KOHBEHLIT — Lie 3aBXAn Npo 000B'A30K AepKa-
BV, MPO BiAHOCUHYN «0coba-Baga». Lie Hopmu, siki BU3HavaloTb NOBEAiHKY areHTiB
aepaBu, abo, iHaKLLe KaxKyun, CTaHAAPTX NOBEAiHKM NPeACTaBHUKIB AeprKaBy.

Ak 3ayBarkye T. Dyne, Ha BigMiHY Bif iHLIMX MiXKHapOAHMX JOroBopiB, KOHBeHLisA
Ma€ CBOi 0co6nMBOCTi. Ha il nigcTaBi 3anpoBag»keHo cncTeMy HagHALiOHANbHOMO
KOHTPOJO AeprkaB — uneHiB Pagn €Bponu 3a iMnnemMeHTau i€l EBPONENCbKUX CTaH-
JapTiB NpaB NIOAMHU Ha BHYTPIWHbOAEP>KaBHOMY PiBHI, Ha MiACTaBi YOro AepXasu,
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wo patudikysanu i, rapaHTYyIOTb BiAMOBIAHICTb CBOTO BHYTPILLIHbOrO 3aKOHOAABCTBA
nonoxeHHAM KoHBeHLii, a ToMy 3000B’A3aHi BHOCUTU MEBHi 3MiHU JO CBOTO 3aKo-
HOAL@BCTBa Ta CyAOBOI NPaKTMKK. MNonoxeHHA KoHBeHLT € BUCOKOAOCTPaKTHUMU;
X MOXHa OxapaKTepu3yBaTh AK HOPMU-MAPAMETPX, O CTAaHOBMATb COBOID «BULL
NPVIHLMNM €BPONECbKOro NPaBomnopAAKy» Ta KOHKPeTU3yoTbca y piteHHax ECIJI.
Came piweHHa Cygy gonomaratoTb ramnbLue 3p0o3yMiTh 3MICT Ta 06CAr rapaHTOBaHMX
KoHBeHLUii€to npaB i BigNoBigHO 3AiMCHI0BATM ePpeKTUBHMIN 3aXMCT KOXKHOIO MOPYLLEHO-
ro npasa. Y BunagKax, konv Cyf KOHCTaTye Y CBOEMY pillieHHi GaKT MopyLIeHHA NpaB
3asABHMKA 3 OOKY Aep’kaBy-BignoBifaya, BUNINBaE HeOOXiAHICTb, pajLle 060B'A30K
[epXkaBu He TifbK/ CNaTUTU CNpaBefJiMBY KOMMEHCaLio, a 1 YacTo BXUTU NEBHUX
3axoAiB 3aranbHOro xapakrtepy. PiweHHa Cyay He nuvlue KOHCTATYE, a 1 «CUrHanisye»
NpPo HeoOXiAHICTb YCYHEeHHA TaKoi CUTYyaLii Ta YHEMOXNMBIIEHHA 1l MOBTOPEHHA B
ManbyTHbomy [1, . 7].

3aKkoHOAaBCTBOM YKpaiHu nepefbauyeHo MOXINBICTb 3BepHeHHsA Ao KoHcTuTy-
uinHoro Cyay YKpaiHu oci6, AKi BBaXatoTb, L0 3aCTOCOBaHMI B OCTaTOYHOMY CYAO-
BOMY pilUeHHi y iXHil1 cnpaBi 3aKoH YKpaiHu (M0ro oKpemi MONoXeHHsA) cynepeynTb
KoHctuTyuii YKpainu. KoHctuTyuinHmin Cya YKpaiHu JOCUTb YacTo BUKOPUCTOBYE
y CBOIX piweHHAX npakTnky €CMNJT wopo npas nognHW. 3a3HavyeHe CBigunTb Npo
peanbHe HaNOBHEHHA MNPaB NIOANHK, @ HE CPUNHATTA 1X AepPrKaBoto NuLle AK
Yyorocb abCTpaKTHOTO.

Ha cborogHi nepen Hamu CToOiTb 6arato BUKUKIB: BillHa, IO TPUBAE, HEOO-
XifHICTb BIAHOBMEHHA 3PYMHOBAHUX MICT, Cifl, CeNNLL, NOBEPHEHHA OKYMOBaHMNX
TepuTopili, 60pOTHOA 3 KOPYMLi€E, HEOOXIAHICTb UnCeHHMX pedopM, BiZHOBIIEHHS
MOpPYLUEHVX NMPaB HaLMX rpomMagsiH Towo. LLLo6 cycninbcTBO BigUyno BigHOBNEHHSA
CrnpaBennnBoCTi, HeoOXiAHO NPOBECTMN KPOMITKY POBOTY 3i 3'ACYBaHHA BCiX Nogii,
Lo BiAOyBanmcsa nig yac 36poiHOro KOHGMIKTY. 3p0o3yMmisno, Wwo o6cAry Liei poboTy,
30KpeMa i 3 BiJHOBNEHHA MNOPYLUEHVX NPaB NtoanHY (nepeaycim MiHiManbHUX CTaH-
JapTiB BigNoBiAHO A0 MeHeBCbKIMX KOHBEHLIN), HA Pi3HUX TEPUTOPIAX i 3a Pi3HMX
06CTaBUH OyayTb Pi3HMMMY, i Le 3anexxaTume Bif 6araTbox GpakTopiB: LWiNbHOCTI
06CTpiniB, TPUBaANOCTI OKyNaLlii, 0COOUCTICHMX peaKLii NCUXiku Towwo. AKICTb L€l
OG0T CpUATMME 3POCTAHHIO AOBIPU A0 AepPKaBU abo HAaBMaKM.

Came BMNeBHeHICTb FPOMafisiH y cucTeMi Ta Ti cnpaBeannBOCT € CBiUEHHAM edek-
TUBHOCTI L€l cricTemu (gep»aBum). 3 iHLOro 60Ky, CyCrninbCTBO MA€ PO3BMBATM NPABOBY
CBigOMICTb. Yci npouecy, AKi BiibyBaloTbCA B AepaBi i CyCninbCTBi, He NPOTiKaTb
BiJOKpeM/IeHO OfHe Bifl OAHOro, BOHM TICHO NepensieTeHi Mixk co60to. | AKLLO MatoTb
BifOyBaTNCA 3MiHW, TO BOHV MAIOTb NMPOXOAWTM OQHOYACHO i B CYCMiNbCTBI, i B AepKaBi.
Tpeba HEeBNMHHO POOUTY HEBESMKI KPOKMY, o6 NocTynoBo BigbyBaBcs nepexig Bif
po36an1aHCcOBaHOI CUCTEMM 0 CUCTEMMU, IKOIO MOXKHa Oyro 61 nuLaTrcA. 34opoBa Halif
CKNAQAEeThCA i3 rpyn, AKi eHeKTVBHO KOMYHIKYIOTb Mi>k COO010, AIK KiflbLiA B KOJbUY3i.
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Anxenika KPAKOBCbKA

KaHaMAaaT opUANYHUX HAYK, AOLEHT,
[OLEeHT Kadenpn rocnofapcbKoro

Ta aAMiHICTpaTMBHOrO Npasa

[loHeubKOro HauioHanbHOro yHiBepcuTeTy
imeHi Bacuna Cryca

KOHCTUTYLLIA YKPATHU
Y 3ABE3MNEYEHHI COLLIANIbHOI ®YHKLII AEPXKABU

CouianbHa OyHKLiA fepxaBu € OfHi€lo 3 GyHKLIN, AKa 3a3Hana JOKOPIHHMX 3MiH
y NpoLeci KOHCTUTYLINHOIO PO3BUTKY YKpaiHW. AHani3youm CTaH Ta NepcrneKkTnBm
[lepKaBOTBOPEHHA B YKpaiHi, HeOOXiAHO UiTKO BU3HAUNTV KOHCTUTYLINHO-NPaBOBiI
OCHOBU pearnizauii colianbHoi YHKLIT aepaBu Ta cnpobysaTu 3'AcyBaT Ti NPO-
6nemu, 3 AKNMU CTUKAETbCA YKpaiHa Nif Yyac 3axXMCTy couiafibHMX NPaB MOgMHN
i rpoMafAHMHa, 3abe3neyeHHA colianbHOI 3naroan i 4o6pobyTy B CyCninbCTBi,
BefleHHA couianbHOro fianory Ta nowykKy couianbHuX komnpomicie. OTxe, Heob-
XiAHO BUABUTU KOHCTUTYLINHO-NPABOBI OCHOBW peani3auii couianbHoi GyHKLUIT,
ob6rpyHTyBaT ii posb y PyHKLiOHYBaHHI iep>KaBHOro MeXaHi3my, Cnmparymnch Ha
UMHHY KoHcTUTyL o YKpaiHum, okpecnuTy npobnemu peanisauii colianbHoi pyHKLi
Cy4acHoi YKpaiHCbKOI iep>aBu, BU3HaUMTV NepPCrneKTUBY BAOCKOHANIEHHA NPaBOBYX
OCHOB noganbLuoro $opmMyBaHHA YKpaiHW AK coLianbHOI fepaBu.

Mpobnemn cTaHOBNEHHA YKpaiHW K COLianbHOI Aep>kaBy Ta MUTAaHHSA 3a6e3-
reyeHHs couiaibHOT MONITUKY BXe Oynn NpeaMeToM JOCNIAXKEHHS BITUM3HAHUX
HayKkoBUiB. OgHaK came 3apa3s Hac UikaBUTb NuLLe NUTaHHA peanisauii couianbHoT
bYHKUIT Ta Tl KOHCTUTYLiIHO-MPABOBOTO 3abe3neyeHHs. Y 3B'A3Ky 3 UUM chif 3a-
YBaXNTW, LLIO MOHATTA «CoLianbHa GYHKLiA gepxKaBu» HE MOXHa OTOTOXHIOBATM
TiNbKY 3 AIANbHICTIO COLiaNbHOI Aep>KaBK, OCKINbKI TIEI YL iHLLIOKO MipOto couianibHy
byHKLUiI0 peanisytoTb i Ti fepKaBamu, AKi He € colianbHUMN. OTXKe, KOHCTUTYLINHe
NPOroNiOLEeHHA AepaBy coLiafibHO xoyva i TpaHchopmye dopmu AianbHOCTI B
cdepi colianbHOro perysnoBaHHs, coLianbHOro 3abe3rneyeHHs i CoLialbHOro 3axXmcTy,
ane He BUYepPye CO600 BCi MOXJIIMBI MPABOBi OCHOBM, Y SIKMX 3aKPiMNIOETbCS COLi-
anbHa GyHKLUiA. 3a yMOBM BifiCyTHOCTI POPMaSIbHOrO KOHCTUTYLIINHOTO BU3HAYEHHSA
[epaBu coLianbHOI0 BOHa MOXKe MaTy PO3BMHEHe colliasibHe 3aKOHOAABCTBO Ta
yCnilWHO peani3oByBaTu couianbHy GpyHKLito [1, c. 33-34].

MaKTnyHO, couianbHa GyHKLiA € OAHUM i3 HEBI'EMHVIX €NIeMEHTIB JisIbHOCTI
NPaKTUYHO Oy[b-AKOT AePXKABU, aIXKe TaK UM iHaKLUe AeprKaBa MA€E NEBHVIM Y/IHOM
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BM/IMIBATM Ha COLliaNlbHi BiHOCUHM, AKi BUHNKAIOTb LLOA0 3abe3neyeHHs coljiafibHOro
3aXMCTY HaceneHHA, CNPUAHHA OCBITI, KyNbTYPHOIO PO3BUTKY FpOMagsaH, o6pobyTy,
BefleHHA couianbHOro fianory, CTBOPEHHA CUCTEMU HaJaHHA CoLiafibHUX MNOCAYT.
MNMoBHOTa peanisauii couianbHoi PyHKLII, piBeHb il NPiOpUTETHOCTI ANA PO3BUTKY
JepaBu 6e3nocepefHbO KOPENIOIOTD i3 TUM, i3 AKOI GOPMOI0 Aiep>KaBy MU MAEMO
CNpaBy B KOXHOMY KOHKPETHOMY BUMNAAKY | AKMUM € NOMITUYHNIN PEXUM Y AaHIn
aeprkaBi. Y LbOMy CeHCi, LOCAIAXKY0UMN KOHCTUTYLINHO-NPaBOBi OCHOBM peani3avii
couianbHoi GyHKLT fepaBu, HeoOXiAHO 3BepTaTu yBary Ha GakT KOHCTUTYLINHOTO
BM3HAUYEHHA AeprkaBu colianbHO, abo X Ha KOHCTUTYLINHE 3aKpinaeHHA coui-
aNbHUX LiIHHOCTEN i NPUHLMNIB AK NPIOPUTETHUX AN1A PO3BUTKY | QYHKLIOHYBaHHA
Oep)kaBHOI Bnagn. Ha cborogHi 4o Takux NPUHLMNIB Ta LiHHOCTEN BiAHOCATD:
NPVHLMN NI0ACKOIT MigHOCTI, NPUHLUMN colianbHOI CpaBeanBoCTi, NPUHLMM CO-
LiianbHUX 30608B’'A3aHb, NPUHLMNX CONiAAPHOCTI, aBTOHOMIl CyCninbHUX BiAHOCUH
i Npouecis cybcnaiapHOCTI, NPMHUMM couianibHOI 6e3neKn, NPUHLUN B3AEMHOT
BiANOBIAANbHOCTI fAepaBn i rpPOMagAHNHA Ta iHLUi.

Crig 3a3HaunTK, L0 B KOHCTUTYLiSIX (KOHCTUTYLiHIX akTax) 6araTbox KpaiH MiCTUTb-
CA NPAME BU3HAYeHHA Aep»Kas couianbHumn. Tak, Hanpuknag, y ctatTi 1T KoHctuTyuii
YKpaiHu 3a3HaueHo, Wo YKpaiHa € CyBepeHHa i He3ane)kHa, eMOKPaTUYHa, coLliarnibHa,
npasoBa Aepasa [2]. Cxoxi HOPMI Ta BU3HAYEHHSA € 1y KOHCTUTYLIAX iHLLUX KpaiH.
Hanpwknag, nyHKT 1 ctatTi 20 KoHcTuTyii ®PH 1949 p. Bu3Havae OepnepatmsHy Pecny-
6niky HimeuurHa sk ieMoKpaTUUHy i coLlianbHy dpefepaTrBHy feprkay [3]. BignosigHo
o ctatTi 1 KoHcTuTyuii Icnanii 1978 p. Icnaria € couianbHOI0 | AeMOKPaTUYHO AeprKka-
Boto [4]. CtatTa 1 KoHctutywii @paHuii 1958 p. 3a3Hauag, wo MpaHLisa € HenodinbHoto,
CBITCbKOIO, IEMOKPATUYHOIO | coLjianbHolo pecnybnikoto [5, c. 6]. Mpu ubomy nopsg
i3 MOHATTAM «CoUiafibHa AeprkaBa» B KOHCTUTYLIAX (KOHCTUTYLIMHMX aKTax) AOCUTb
YacTo MICTUTbCA Nepenik LiHHOCTeN, AKi € BU3HaYabHUMM ANA COLianbHOI AepaBu,
a TaKOX XapaKTepu3yoTb MaTepiasibHUN | coLianbHNIA CTaH FPOMagsAH.

Cnupatoumcb Ha aHani3 KOHCTUTYLIMHOIO 3aKOHOAABCTBa CyYacHUX AepXaB,
CNig BUOKPEMUTM HU3KY KPUTEpIiB, AKI 3aCBiauyoTb CoLianbHUN XapakTep AeprKaBu:
1) 30iCHEHHSA aKTUBHOI Ta epEeKTUBHOI AiePKaBHOI COLLiaNbHOI MOMITUKYA; 2) AOTPUMAHHS
npa. i cBOOOA NMOANHK, 3a6e3MeYeHHs CTaHAAPTIB MAHOIO XUTTS; 3) UiTKe po3mexy-
BaHHA MOBHOBAXKeHb Ta B3aEMOAIA OpraHiB Aep>kaBHOI Bflady Y CTBOPEHHI | pO3BUTKY
CoUjianbHOI fiepKaBy, akTUBHE 3ay4eHHA A0 LX NpoLeciB MiCLIeBMX OPraHiB Bnaaw;
4) 3anpoBafKeHHA BiANOBIAANIbHOCTI OpraHiB BagW 3a HeraTMBHiI NOKA3HUKU SKOCTI
Ta PiBHA XWUTTA HacCeNleHHs; 5) HasBHICTb MeXaHi3My 0COOUCTOI BiANOBIfANbHOCTI
NMocafioBUX OCib 3a coLianbHUI CTaH; 6) HafaHHA NepeBary 4OroBipHUM 3acobam
BUPILLEHHS COLianbHNX KOHGAIKTIB Y COLianbHKX BiZHOCKHAX; 7) 3anpoBagKeHHs
CoLianbHOrO Aiianory B MPaKTUKY YXBaJIEHHs pilleHb B chepi coLjianibHOro yrnpaBiH-
Hs; 8) 3abe3neveHHs GanaHcy iHTepeciB 0cobu, CycninbCTBa, AepKaBy Ta iX B3aEMHA
BiAMNOBiZaNbHICTb; 9) yyacTb rPOMaACbKUX 00'€AHaHb, MOMITUYHUX NPTy popmy-
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BaHHi Ta yHKLiOHYBaHHi rpoMaAaHCbKOro cycninbcTaa; 10) foaep»aHHA coLlianbHMX
OPI€EHTMPIB i 3000B'A3aHb, AKi BU3HAUYeHI Y MiXXHApPOAHWX fOrOBOPAX.

TakoX Npo 3HauyLWicTb ANA AeprkaBu coLlianbHoi GyHKLI Ta il coLjianbHWN xapak-
Tep CBigYaTb 3aBAaHHA AepXKaBy i IPiopUTETM AepXKaBHOI AiANbHOCTI, WO BU3HAaYeHi
Ha KOHCTUTYLiIHO-NPaBOBOMY PiBHi (Hanprknag, NPoBeeHHA aKTUBHOI AepKaBHOI
coujianbHO-eKOHOMIYHOI MOAITUKK, CTBOPEHHA YMOB ANA peanidaLii KOHCTUTYL -
HUX NpaB i cBoboA NoanHY, 3abe3neyeHHs PIBHUX MOXIIMBOCTEN, 3abe3mneyeHHs
couianbHOI opieHTaLil eKOHOMIKK, 3abe3neyYeHHs coLiasibHOro PO3BUTKY TOLLO), @
TaKOX CoLianbHO 3HauyLLi NPiOpUTETI, BU3HAYEHI Ha PiBHI 3aKOHIB i Nig3aKOHHUX
HOPMATUBHO-NPABOBUX aKTIiB (AK-TO 3AiiCHEHHA edeKTUBHOI AepaBHOI perio-
HasIbHOT coLianbHOI MONITUKK; YAOCKOHANEHHS CoLiaNibHOro 3abe3nevyeHHs Ta
coujianbHOro CTpaxyBaHHSA; PO3BUTOK COLiaNbHOI iIHGPACTPYKTYpY; NiABULLEHHA
piBHA Ta AKOCTI XKMUTTA HaCceNIeHHsA, CTBOPEHHA YMOB AN GopMyBaHHA cCepeHbOro
KJlacy Ta nogonaHHs 6iAHOCTI; 3anobiraHHA pi3komy po3LuapyBaHHIO CYCMiibCTBa 3a
piBHEM 1OXOAiB, MaiHOBMM i COLliafibHM CTaHOBULLEM; PO3B'A3aHHA feMorpadiuHnX
npo6sieM; HefoNyLEeHHs PyHYBaHHSA NIOACbKOrO, TPYAOBOMO Ta iIHTENIEKTYaIbHOTO
noTeHLiany; 3abe3neyeHHs 6e3neYHO KUTTERIANbHOCTI HACENIEHHS Ta EKOJTOTYHOT
6e3neKu; CTBOPEHHS CMPUATIUBUX YMOB [/1A PO3BUTKY CiM', XKIHOK, fiTeil Ta monogi
TOLLO). 3@ HAasAABHOCTI TaKMX 3aBAaHb i NPIOPUTETIB MOXKHA 3P0OUTN BUCHOBOK, WO
NaeTbCA NPO couianbHy AepXkaBy, ANA AKOI peanisaLia colianbHoi GyHKLi Bigirpae
OAHY i3 NPIOPUTETHUX PONENn.

Cnig 3BepHYTU yBary n Ha Te, WO KPiM couiafibHUX NPUHLMMIB, MPUHLUMMIB Ta
npiopuTeTIB AePXKaBHOI AIANbHOCTI, MalKe B YCiX CYy4YaCHUX KOHCTUTYLIAX MICTUTbCA
nepenik Npae NOANHY, SIKi € colianbHUMK (@60 coLianbHO-eKOHOMIYHVIMM) MPaBamMu,
3abe3neyeHHst AKMX € 000B'A3KOM Aiep>KaBy | BU3HAUAIbHUM GaKTOPOM y CPAMYBaHHi
1l BiANbHOCTI. Y 3B’A3KY 3 LM JOLiNbHO HAaroNOCUTH, O KOHCTUTYLIHE BU3HAYEHHSA
[epXKaBu coLlianbHO € 6e3nocepeiHbO MOB'A3AHUM i3 TAKUM CAMUM KOHCTUTYL|iA-
HVIM BU3HaHHSM COLia/IbHUX NMPaB JIIOAVHY | FpoMafAHNHA; GOpPMyBaHHSA CoLlianbHOT
Jep»aBu Ta peanisadis couianbHoi GyHKLUIT BigOyBalTbCA came yepes onopy Ha
npa.a NoAnHY [6, C. 74], CYTHICTb COLianbHOI fiepXaBy PO3rNaaloTb Yepes npusmy
rapaHTyBaHHs COLia/IbHO-€KOHOMIYHUX MPaB i CBO6GOZ NOAVIHU | TPOMAZAHMHA, a
aHarni3 couianbHoi GyHKLT AepaBin Ta i KOHCTUTYLINHO-NPaBUX OCHOB OXOTUTIOE
KOHCTUTYLINHY NPaKTUKY 3aKpinieHHA couianbHuX npas noguHu. MNpuyomy B cy-
YACHIN KOHCTUTYLIHIN NpaKT1Li MOXXHa GOpPManbHO BUOKPEMUTY ABa Migxoau Ao
BU3HAUYEHHs COLiafIbHUX NPaB JIOAVHY: 3 OQHOTO OOKY, € KOHCTUTYLi, y AKMX COLliarnbHi
npaBga YiTKo BUAINATbCA 3-MOMIK iHLUMX NPaB | CKNafatoTb OKpeMi Nigpo34inu (rnaswu)
BiAMOBIAHNX YACTVH KOHCTUTYLiI (Hanpuknag, KoHcTutyuia MopTyranii, y AKin okpe-
MO BUMAINEHO coLianbHi NpaBa Yy CTaTTAxX 63—72 Ta KynbTypHi NpaBa y cTaTTax 73-79);
3 iHWOro 60Ky, ICHYIOTb KOHCTUTYLT, Y AKNX coUianbHi Ta KynbTypHi MpaBa noguHmn
BUKNAAEHO 3-MOMiXK MONITUUYHMX, EKOHOMIYHUX Ta iHLWKMX NPaB NogMHW (HanpuKknag,
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KoHcTtuTyuia YKpaiHn). HesanexHo Big Toro, U BUAINATbLCA colianbHi NpaBa B
oKpeMmy rpyny, iepxaBa Mae 000B'A30K LoAo ix 3abe3neyeHHs Ta rapaHTyBaHHA. Y
LibOMY aCMeKTi KOHCTUTYL|iIHe 3aKpiniieHHA coLjianbHMX NPaB SIOAVHN € HEBIA'€EMHOI0
YACTVHOI KOHCTUTYL|IHO-MPaBOBUX OCHOB pearizaLii colianbHoil GyHKLiT aeprkaBy,
a KOHCTUTYLiA AK GyHOamMeHTanbHa OCHOBa 3MYLLYE AiepKaBy B 0CO0i BCix opraHiB
ZepaBHoi Bnaaw (ix cy»60BKX i N0CagoBuX 0Cib) AiATY TaK, Wob rapaHTyBaTX NIOANHI
MiHIManbHWI piBeHb O6POOYTY, 3AiNCHIOBATY 3aX0A4M COLliaNbHOTO 3aXMCTY MPOMafAH,
nocunioBaT colianbHy 6e3neky, BLOCKOHaNoBaTV PO3BUTKOBUIA MOTEHL|ian KOXKHOT
OKpeMOi NoAVHM i CycninbCTBa 3araiom.

MigcymoBytoum, cnig 3a3HaumTK, WO Ha OCHOBI KOHCTUTYLIiT YKpaiHu i gieBoi
CUCTEMW KOHCTUTYLITHOTO 3aKOHOAABCTBA Halla CyyYacHa iep»KaBa 3[iiCHIOE CBOIO
couianbHy ¢yHKLi0. Y CyTo NpaBoBili MOLWMHI Lie NOB’A3aHO i 3 peanisaLito HoOpm
KoHcTuTyuii Ta 3aKoHiB YKpaiHK, i 3 akTUBHOIO AiANbHICTIO WOAO0 BAOCKOHANEHHA
UYMHHOrO 3aKOHOAABCTBa YKpaiHu. Cepel BaKNMBMX HaNpPAMIB MPaBOBOI AiAsIbHOCTI,
fAKi NOB'A3aHi 3 peanizaLi€to colianbHoi GyHKLUii, HeOOXiAHO Ha3BaTL: 1) IPUBEAEHHS
HaLiOHanbHOro NpaBa y BiAnNoBiAHICTb O HOPM MiXXHapPOAHOro NpaBa Ta CTaHAAPTIB
Papn €sponu i €C i3 nTaHb GopmyBaHHA Ta PyHKLIIOHYBaHHA CoLlianbHOI iepKaBu;
2) dopMyBaHHA KOMMIEKCHOI rany3i coLianbHOro 3aKOHOAABCTBA, LOOMNPaLIOBaHHA
Ta YXBaJIEHHA CUCTEMATN30BaHOMO 3aKOHOAABYOrO akTa 3 METOO BMOPAAKYBaHHSA
CoUjianbHMX NpaB Ta rapaHTi NI0AMHY | rpOMagAHMHA; 3) NigBULLEHHA NPaBOBOrO
CTaTyCy COLialbHOro NapTHEPCTBa AK OAHOIO 3 BaXKMBUX iIHCTPYMEHTIB peanisauii
OCHOBHWVX 3aBfaHb coLianbHOI Aep>kaBy; 4) 3aKOHOAAaBYe 3aKpiMiieHHA KpUTepiiB
OUiIHKN AiANbHOCTI OpraHiB gep»aBHOI Blagun Ta MiCLLeBOro CamoBpAdyBaHHA B
couianbHin coepi, nepedopmaTyBaHHA MogeNi coLianbHOT NOMITUKY ep>KaBu.
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Ceprin KYQIHOB

LOKTOP I0PUANYHUX HayK, Mpodecop,

FOJIOBHUIM HAYKOBUI CNiBPOBITHNK

[ep>kaBHOI HayKOBOI YCTaHOBM

«lHcTUTYT iHPOopMaLii, 6e3neku i npasa
HauioHanbHOT akagemii MpaBoOBMX HayK YKpaiHu»

Pycnan LUEXABLIOB

KaHAMAAT IPUANYHKX HayK, Npodecop,
nekaH dakynbrety N2 1

JIbBiBCbKOIO iep>KaBHOro yHiBepcuTeTy
BHYTPILLUHIX cnpas

woao YHOPMYBAHHA NMUTAHDb
KOHOIAEHLINHOIO CNIBPOBITHULITBA

PedopmyBaHHA KpUMiHaNbHOIrO NpoLEecyasbHOro 3aKOHOAABCTBA B YKpPaiHi B
2012 pouj, 30Kpema 3anpoBagKeHHs iIHCTUTYTY HernacHMX cigumx (POo3LyKOBMX)
Oy KpUMiHanbHe NPOoBafXKeHHs, aKTyanisyBano NUTaHHA Poni Ta MiCUA iIHCTUTYTY
KOH®IAEHUINHOro CniBpOobGITHULTBA B AiANbHOCTI MPABOOXOPOHHNX, PO3BiAyBaNbHUX,
KOHTPPO3BifyBanbHUX OpraHiB TOLLO. 30KpeMa, Y/HHE 3aKOHOAABCTBO, He3BaXatloum Ha
TPWBaNWI Yac iCHyBaHHSA LibOr0 iHCTUTYTY, HE MICTUTb NOr0 3aKOHOZABYOTO B3HAUYEHHS.

3a3HaueHe NpU3BesIo [0 TOrO, WO Pi3HOACMEKTHICTb Chep BUKOPUCTAHHA KOHI-
[EHUiNHOro cniBpobITHMLTBA BIIMHYIA | HA 3aKPIiNSIEHHS 3a Oro Cy6’eKTamMu HU3KI
TEPMIHIB 1A BU3HAUEeHHA TaKux 0Cib — areHTy, iHdopmaTopK, HernacHi cniBPOGITHUKM
(wTaTHi Ta No3aluTaTHI), KOH}IAEHUINHI CNiBPOGITHNKN (KOHIgEHTN), KOHIgeHL -
NHi ppKkepena, [oBipeHi 0cobu, cniBPOBITHUKY Nig NPUKPUTTAM TOLLO. Y 3B'A3KY 3
UMM y HayKoBOMY 06iry, B 3aKOHOAABCTBI AiANbHICTb 3a yUYacTi Taknx Cy0'ekTiB Ma€e
Ha3BW onepaTMBHOI PO6OTH, POOOTYM 3 HEFMACHMMI anapaToM, KOHOIAeHUiNHOro
CNiBPOGITHNLITBA, HEFMTACHOTO CMiBPOBITHULTBA, areHTYpPHOT poboTY ToLO.

CyuacHi yaBneHHs Npo KoHdigeHLiliHe CMiBpOOITHULITBO 3 HAMGINbLLO MOBHOTO
npegctasus O. baHaypKa y NOro B1U3HaYeHHi KOHOIAEHLINHOro criBpobiTHLTBA AK
BiJHOCVH, O BCTAHOB/IOIOTbCA MiX MPeACcTaBHNKOM YNOBHOBaXeHOro onepaTtus-
Horo nigpo3giny 3 ¢i3nyHo 0coboto Ha 3acagax AOOBPOBINBHOCTI, HEYXUTBHOMO
OOTPUMAHHA BMMOT KOHCMipaLii Ta NigTpUMYIOTbCA B iHTepecax BMpPiLLeHHA 3aB4aHb
OnepaTVIBHO-PO3LLYKOBOI AiffIbHOCTi UM 3ab6e3neyeHHs HawlioHanbHoi 6e3nekn [1, ¢. 89].

Cy6’ekTamu, 3 AKUMY NepeayciMm NoB'a3yoTb NPaBo BCTAHOB/IOBATU KOHiAeH-
LifHI BIZHOCWHW, € Cy6'€KTU OnepaTNBHO-PO3LWYKOBOI AisnibHOCTI. CTaTTA 8 3aKOHY
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YKpaiHu «[1po onepaTyBHO-PO3LLYKOBY AiANbHICTb» HaJa€ onepaTUBHUM NigPO3-
Zinam npaBo: MaTV FMacHUX i HernaCcHUX WTaTHMX Ta NO3alTaTHUX NPaLiBHUKIB
(NYHKT 13 YaCTMHW NepLUOi); BUKOPUCTOBYBATN KOHOIAeHLiliHe CniBpoGIiTHNLTBO
3rigHO 3 nonoXxeHHaMM cTaTTi 275 KIMK YkpaiHu (MyHKT 14 yacTUHKU nepuioi); oT-
pumyBaTK Bif OPUANYHUX UM Gi3nUHUX 0Ci6 6e3KoWTOBHO abo 3a BMHaropoay
iHbopMaLito MPOo 3M104MHY, WO FrOTYTbCA abo BUMHEHI, Ta Npo 3arpo3y 6e3newi
CycninbCTBa i Aepxasu (NyHKT 15 yacTnHM nepLioi).

KoHoigeHuilHe cniBpobiTHULITBO TAKOX € BaXKNMBUM KOMMOHEHTOM KOHTPPO3-
BifyBanbHOI AiANbHOCTI. BignosigHO A0 NyHKTY 4 YaCTUHM APYroi CTaTTi 7 3aKOHY
YKpaiHu «[1Ipo KOHTpPO3BiAyBanbHy AiANbHICTb» ANA BUKOHAHHA BU3HaYeHNX
3aKOHOM 3aBAaHb Ta 33 HAaABHOCTI NifCTaB, nepefbayeHrx 3aKOHOM, Mif Yac KOHTpP-
pO3BiflyBanbHOI AisIbHOCTi OpraHy, Nigpo34inu Ta cniBpobiTHUKN Ciy>kbum 6e3neku
YKpaiH1 MatoTb MPaBO MaTu MACHUX | HErMAaCHWX WTATHWX i MO3aluTaTHMX NpauiB-
HVKiB, CTBOPIOBATM 3 METO KOHCMipauii NignpnemcTaa, yCTaHOBM Ta OpraHisauii,
BMKOPWCTOBYBaTM AOKYMEHTH, LLO 3allndpOBYyOTb OCOOY Uu BiJOMUY HaneXHiCTb
npauiBHMKIB, NPUMILLEHb | TPAHCMOPTHMX 3acO6iB OpraHiB Ta Nigpo3ainis, Wo
30iMICHIOI0Tb KOHTPPO3BiAYBanbHY AiANbHICTb. BignoBigHO fO CTaTTi 2 LbOro 3aKOHY
3aBAAHHAMY KOHTPPO3BiAyBabHOI AifIbHOCTI € 4OOYBaHHS, aHaNiTUUHe 06PO6NEH-
HS Ta BUKOPWCTAHHA iHbopMalLlil, Lo MiCTUTb 03HaKM abo GaKTn pPo3BigyBanbHOI,
TEPOPUCTNYHOI Ta iHLWOT JiANBHOCTI cneuianbHUX CNy»6 iHO3eMHMX AepKaB, a
TaKOX OpraHisayiii, OKpemux rpyn Ta ocCib Ha LWKoAy AeprkaBHil 6e3neui YkpaiHu;
NpoTuaiA Po3BiAyBanbHil, TEPOPUCTUYHIN Ta iHLWIK AiANBHOCTI CnewianbHUX CyX6
iHO3eMHVIX iepKaB, a TakoX OpraHi3aLii, oKpeMux rpyn Ta ocib Ha LWKoZy AepKaBHiii
6e3neui YKpaiHu; po3pobsieHHs | peani3aLis 3axofiB WoAo 3anobiraHHsA, yCYHEHHS
Ta HerTpani3auii 3arpo3 iHTepecam gepasu, CycnisnibCTBa Ta NpaBaM rpoMagsH.

BignosigHo go NyHKTY 4 yacTuHM Nepwoi cTaTTi 12 3akoHy YKpaiHu «[1po pos-
BiIKy» OnA 30iNCHeHHA BM3HaYeHux ans Cny>kom 30BHIWHbOI PO3BigKu YKpaiHu,
po3BigyBanbHOro opraHy MiHicTepcTBa 060poHY YKpaiHK, po3BiayBasibHOro op-
raHy LileHTpasbHOro opraHy BUKOHaBYOl BagK, WO peanisye AepasHy NoniTuky
y chepi OXOPOHU AepKaBHOIO KOPAOHY, GYHKL il BOHU MOXYTb 3[iiCHIOBaT/
KOoHdiaeHUilnHe cniBpob6iTHMLTBO 3 ocobamu. [Mpur LboOMy BigNoBigHO JO CTaTTi 2
LibOro 3aKOHY OCHOBHVMM 3aBAaHHSIMY PO3BiJKM €: CBOEYACHe 3abe3neyeHHs
CNoXMBauiB po3BifyBasbHOW iHPOPMALLiE; CNPUAHHA peani3aLii HalioHaNbHYX
iHTepeciB YKpaiHu; NpoTrAiA 30BHILIHIM 3arpo3am HalioHanbHil 6e3nedi YKpaiHu
Y BU3HAYEHUX 3aKOHOM Chepax.

Y BiTUM3HAHOMY 3aKOHO[ABCTBI TaKOX € HM3Ka NPOdiNbHUX 3aKOHIB, Lo perna-
MEHTYIOTb AiAnbHICTb HalioHanbHOro aHTMKopynuiiHoro 6opo YKpaiHu, Jepxas-
Horo 61opo po3cifyBaHb, blopo ekoHOMiIUHOI 6e3neKy, B AKKX NependayeHo npaBo
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BMKOPUCTaHHA HAMU FNAaCcHWX i HEFMACHMX WTaTHUX Ta NO3alUTaTHMX NpaUiBHUKIB
ONA BUPILLEHHA 3aBAaHb, AKi NOKNafeHi Ha Ui NPaBOOXOPOHHI opraHu.

Kpim TOro, BignoBigHo Ao 3akoHy YkpaiHu «[1po 0CHOBW HaLiOHanbHOMO CNpPo-
TUBY» [O CUN Ta 3acobiB pyxy onopy, Nopsag 3 iHWUMHU, BiIHECEHO OCi0, AKNX Ha
[06pPOBINbHIN Ta KOHIAEHUIHIN OCHOBI 3aNyyatoTb A0 BUKOHAHHSA 3aBAaHb PyXy
onopy. [ToBHOBaXKeHHs LLIOA0 BCTAHOBJIEHHSA TaKMX BiHOCUH MaloTb YMTOBHOBaXKeHi
BilicbkoBocny»k608BLi Cvn cnevdianbHUX onepavit 36poHMX cun YKpaiHu.

HaBepeHe fa€ niactaBm BU3HAUNTY, WO B YKpaiHi MpaBoOBa pernameHTaLia KOH-
digeHUinHOro cniBpobITHYLTBA Y AiANbHOCTI NPAaBOOXOPOHHUX, PO3BiAYBaNbHUX,
KOHTPPO3BifyBaNbHMX OPraHiB, a TAKOX BiICbKOBMX GOPMyBaHb Ha TemnepiLlHil
Yac € JOBOJIi PO3rany>keHolo.

MepeBaXkHa OiNbLUICTb HAYKOBLIB | NPaKTUKIB, 3BepTaloum yBary Ha HelOCKOHanicTb
MpPaBOBOro PerystoBaHHsA KOHPIAeHLiHOro CniBpoBITHWLTBA, NepeayCiM HaroNoLLYTb
Ha HeoOXiAHOCTI NOro BAOCKOHANEHHSA B MeXax KpUMiHaIbHOro-npoLiecyanbHOro
Ta OMepaTUBHO-PO3LLIYKOBOro 3aKOHOAABCTBA, 3a/1LIaouM Mo3a yBarotw daktop
6araToacneKToCTi i BaX/IMBOCTI LIbOro iHCTUTYTY He fniLle Ans BUPILLeHHA 3aBhaHb
KPUMiIHaTIbHOrO MPOBafKEHHSA Ta OMNepaTUBHO-PO3LLYKOBOI AiANbHOCTI [2].

3 ornAgy Ha e, Ha JyMKy aBTopiB, 6iNibLU AOLINBHUM € BU3HAYEHHA B OKPEMOMY
3aKoHi («[1po KoHigeHLUiliHe cniBpPO6ITHMLTBO 3 MPaBOOXOPOHHMMU, PO3BiAYBaNbHM-
MW Ta KOHTPPO3BiyBanbHVMN OpraHaMu Ta BilCbKOBUM GOpMyBaHHAMM B YKpaiHi»)
3MICTY LUbOrO iHCTUTYTY AK TAEMHUX (HErNacHUX) BiAHOCUH MiX YTOBHOBaXKeHNMM
cy6’ekTaMu (oep>kaBHMU, MPAaBOOXOPOHHUMY, CreLiaibHAMM OpraHamu) Ta Aies-
ZaTHoto Gi3nYHOI 0CO6010 LWOA0 CNPUAHHA HElO BUPILLEHHIO 3aBaHb, O HanexaTtb
[0 KOMMNeTeHUIT X OpraHiB, a TAKOX BM3HaYeHHA B TaKOMY 3aKOHi 3arajibHoro rno-
pAnKy (Mpouenypw) 3anyyeHHs ocib 1o KoHigeHuUiHoro cniBpobiTHMLTBA (30Kpema
npoueaypu NoyaTky Ta 3aBepLUeHHA TakMX BifHOCUH), iX 3araibHOro NpaBoOBOro
cTaTycy (3oKkpema 3axofis 3abe3neueHHA 6e3nekn), MaTepianbHOI BUHAaropoau,
KOMMeHcaLii MaTepiafibH1X BUTPAT i BTPAT MaiHa B pe3ynbTaTi BUKOHAaHHA 3aBAaHb
nig yac KoHdigeHUinHOro cniBpobITHNLTBA, BiANOBIAANIBHOCTI YNOBHOBAaMXEHUX
Cy06’eKTiB 3a HEHaneXxHy opraHisadito L€l gianbHOCTI ToWo.

3aKkoHofaBue 3aKpinieHHA Takoro iHCTUTYTY CcnpuATUMe YHidikauii Ta cuctema-
TM3aLii NpPaBOBOro peryntoBaHHA KoHOIAeHLiMHOro cniBpobiTHMLUTBA B YKpaiHi, Lo
BiANOBIAA€E NONOXKEHHAM YacTUHM Apyroi cTaTTi 19 KoHcTuTywii YKpaiHv Ta npyHumuny
NpaBOBOI BU3HAYEHOCTI B AiANbHOCTI AepXaBHUX OPraHiB, Ha AIKi HEOAHOPA30BO 3BepTaB
yBary €BpOonencbKni Cy 3 Npas NtoanHN (30Kpema, y pilleHHi y cnpasi «CaHai Tarim3
npotu CnonyyeHoro KoponiscTBar (3aaBa 6538/74) Big 26 KBiTHA 1979 p. (MyHKT 49)
[3], Ta cTBOPUTL NPaBOBI rapaHTii 3aXM1CTy 0Cib, 3anyyeHrx Ao KoHIaeHUiHOro cnis-
po6ITHULTBA, CNpuATIME iHGOPMYBaHHIO FPOMaLCbKOCTi MPO A0ro MeTy Ta KOPUCTb
ONA Aepkasy, MOro nonynapm3aLlii Towo.
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OneHa OBYAPEHKO

LOKTOP IOPUANYHUX HaYK,

[OLEeHT, AoLeHT Kadefpu LMBINbHOI IOCTULT Ta agBOKaTypu
HauioHanbHOro topuanYHoOro yHisepcuteTy imeHi ipocnasa Myaporo,
afaBokat

CYAOBO-NMPABOBA PEOOPMA
TA MOBOEHHE BIAHOBJIEHHA YKPAIHU:
HAMPAMW 3ABE3MNEYEHHA 3ANUTY
HA CNPABEAJIUBICTb

BignosigHo fo nyHKTY 6 cTaTTi 124 KOHCTUTYLIT YKpaiHM CTBOPEHHA Haf3BMYali-
HMX Ta 0COBNMBUX CyAiB He [JOMYCKAETbCA. 3rifHO 3 YaCTMHO NepLuoto cTaTTi 10
3aKkoHy YKpaiHu «[1po npaBoOBMIA peXM BOEHHOIO CTaHy» y Nepiog il BOEHHOrO
CTaHy He MOXyTb OyTV NPUMNHEHi NOBHOBaXkeHHsA cyais [1].

MpYHUWN 3a60POHY YTBOPEHHS Ta GYHKLIOHYBaHHSA Haf3BUYANHUX | 0COBNMBUX
CYZiB € 3arajibHOEBPONENCbKIM: CBOFO MOLUVPEHHSA Y NMPABHWUI JOKTPUHI BiH HabyB
nicna Jpyroi CBiTOBOI BiliHW, KON CBIiTOBa CMiflbHOTa NpaLioBana Hag CTBOPEHHAM
3ano06iXXHVKIB NOBTOPEHHIO CTPALLHOI BiliHW Ha EBPONENCbKOMY KOHTUHeHTI. Y CLLIA,
a TaKoX Yy BinblUOCTi KpaiH EBpony, AiloTb BiNCbKOBI CyaM, OCHOBU OpraHi3auii Ta
IOPUCAMKLIA AKX MalOTb ICTOTHI BiAMIHHOCTI Bil OCHOB YHKLiOHYBaHHA CYyAiB
3aranbHoI lopUCAKMKLii. Taki Cyan MatoTb yCi O3HaKKM CrelianizoBaHux, 34iNCHIOITb
npaBoCyaAA 3rigHo i3 3arafibHOBM3HAHMMIY CTaHAAPTaMM HANIEXKHOTO CYyAOUYMHCTBA.

€BponencbKnii Cys 3 NpaB NIOANHN TAYMaunTb GYHKLIOHYBaHHA BiICbKOBMX
CyZiB LOCUTb CYyMepPeUsivBO, afKe B HM3L pilleHb BiH BU3HaBaB Opak He3aneXKHOCTi
M HeynepeaKeHoCTi Yy CyaniB BilCbKOBUX CyAiB, AKi NiANOPAAKOBaHI BiNCbKOBOMY
KOMaHZyBaHHIo (pieHHA y cnpasi «Moppic npotu O6'egHaHoro Koponisctaa» Big
26 moToro 2002 p. Ta iHwi) [2]. BogHouac y MemopaHaymi «CyOUMHCTBO Y BiiCbKO-
BUX cygax» 2003 p. [NocTinHmi KomiTeT 3 npas nognHn Pagn €Bponn 3a3Haums, Wo
B 6aratbox [leprkaBax-uneHax rnboKo BKOPeHUnacs NpakTuka GpyHKLiOHYBaHHSA
CygiB, AKi NOBHiCTIO a0 YaCTKOBO YKOMMMIEKTOBaHI BilCbKOBMMU, 6epyTb yyacTb
y NPOBEAEHHI CYOBUX PO3MIAAIB LLOAO YNIEHIB 30PONHMX CUI. EBPONENCHKIN Cyf
3 MPaB NIIOAVHN BCTAHOBUB, LLO TaKWI BIICbKOBUI CYAy MOXKe OYTU «HE3aNEXHUM i
6e3CTOPOHHIM CyaoM» Y Uinsax NyHKTY 1 cTaTTi 6 KOHBEHLT NpO 3aXmCT NpaB NiognHU
i OCHOBOMOJIOXHMX cBO6OL [3].
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B YkpaiHi fo cepegnHu 2000-x poKiB yCMilLHO GYHKLIOHYBanu BiliCbKOBI CyAn
AK «pafAHCbKNA» cnapok. BianosigHo Ao nyHKTy 1 cTtatTi 19 3aKkoHy YkpaiHu «[1po
cypoycTpin YkpaiHuy» 2002 p. BiNCbKOBI CyAW Hanexanu Ao 3aranbHNX CyAiB i 34iNCHI0-
Banu npasocyana y 36pownHux Cunax YKpaiHu Ta iHWKX BiCbKOBUX GOPMYBaHHSAX,
YTBOPEHUX BifNoBiAHO A0 3aKoHY [4]. [iacnctema BiCbKOBUX CyAiB BiATBOPIOBana
iHCTaHUiHY OyaoBY CyfiB 3aranbHoi OPUCAMKLIT 3 ypaxyBaHHAM TepuUTopianbHOT
CTPYKTYpu 36poinHnx Crun YKpaiHu. 3okpema, GyHKLIOHYBanu BinCbKOBi cyau rap-
Hi30HiB, BiNCbKOBI anenALiHi Cyau perioHiB Ta anenauinHui cyq Bincbkoso-Mop-
cbkux Cunn Ykpainu, Bincbkosa cyfgoBa Koneria 'y cknagi BepxosHoro Cygy YkpaiHu.

[o opucamKuii BINCbKOBMX CyAiB HanexaB po3riag Cnpas Npo BCi 3/104NHM,
CKOEHi BillcbKoBOCNY»K60BLsIMY 36poiiHmX Crn YKpaiHu, MPUKOPAOHHYX BillcbK, CBY
Ta iHWYIX BiICbKOBMX GpOpPMyBaHb, BiliCbKOBO3060B'A3aHMM Mifl Yac NPOXOAKEHHS
HVMU 360piB, KPUMIHaNBbHMX CNPaB MPO WAMIYHCTBO, CMPaB NPO aAMiHICTPaTMBHI
MpPaBOMNOpPYLIEHHS BINCbKOBOCTYKOO0BLIiB, CMPaB 3a CKapramu BilCbKOBOC/Y»00BLiB
Ha HenpaBOMIPHi Al BINCbKOBUKX CNy>KO60BKMX OCi6 i OpraHiB BiliCbKOBOTO ynpasiH-
Hfl, CpaB, NMOB'A3aHUX i3 3aXMCTOM NPaB i CBOOOA BiICbKOBOCIYKOO0BLIiB, @ TAKOX
npaB i 3aKOHHMX iHTepeciB BiNCbKOBMX YaCTWH, YCTaHOB, OpraHi3auin [5]. Taki cyan
po3rnaganyv cnpaBy NepeBa)HO Npu BiiCbKOBMX YaCTUHAX.

Cynai BiiCbKOBUX CyAiB Manu oco6MvBUIA MPABOBUI CTaTyC: BOHM Nignopsaa-
KOBYBaNncCsA BYMOraM i 06MexXeHHAM, nepenbaveHrIM afis BCiX CyamiB, a TakKoX
nepebyBanu Ha cny»x6i B 36ponHmx Cunax YkpaiHu. BignosigHo fo YacTUHM nepLuot
ctaTTi 60 3aKoHy YKpaiHum «[1po cypoycTpin YKpaiHn» KaHAMAaT Ha nocagy Cyagi
BiliCbKOBOTO CyAly NMOBUHEH 6yB nepebyBaTi Ha BiICbKOBI CNy»kbi, a TaKoX MaTu
BiiCbKOBe 3BaHHsA 0QiLepCcbKoro cknagy. Lie 3abe3neuyBano HanexHy o6i3HaHiCTb
cypgis 3i ctatyTamu 36ponHnx Crn YKpaiHu, 0CO6MBOCTAMU MPOXOLKEHHSA Bill-
CbKOBOI CJ1y»0u, opraHisauii cny»00BuX Ta iHWKMX npouecis y 36ponHnx Cunax
YKpaiHy, a TakoX B iHLWKX crnelmivyHNX MUTaHHAX BiICbKOBOI CrpaBu.

Ykazom lMpe3unpeHTa YKkpainum «[1po nikeigaLito BinCbKOBMX anenAuinHuX i Bin-
CbKOBUX MicLieBUX cygiB» Big 14 BepecHs 2010 p. N2 900/2010 6yno niksigoBaHO
15 BiicbKOBKX CyAiB: 2 anenAuinHi Ta 13 micuesux [6]. BincbkoBa cynoBa koneria y
BepxoBHomy Cygai YKpaiHu TakoXK NPUMMHMAA CBOE iCHYyBaHHA Y 2010 p.

MpuMmiTHO, WO NiKBigaUilo BiIICbKOBMX CyAiB CYMPOBOAXKYBaNo ryyHe cycnifibHe
06roBopeHHs, AKe 3BOANNOCA NepeBaXHO 10 HaBeAeHHA apryMeHTiB HefoUisb-
HOCTI NOAANbLIOro iCHYBaHHA UMX CyAiB. HaBiTb BeHeuincbka Komicia y cBoemy
BMCHOBKY 2010 p. Ha3Bana BiICbKOBiI CYAN PYANMEHTOM PagAaHCbKOI CUCTEMU: ...
nepenbaveHo, Lo BiliCbKOBI cyam NikeigyoTbea 3 15 BepecHsa 2010 p. (cTaTTa 4).
Lle € N03UTMBHOI0O 3MiHO0. [CHyBaHHA BiNCbKOBUX Cyf1iB, 6€3yMOBHO, ABNAE COO010
aTaBi3M KOMMLWHbLOT PafjAHCbKOT CyAoBOi cuctemm» [7]. Ha KopucTb niksigauii Bini-
CbKOBVX CyAiB BUCIOBNIOBASIN TaKi apryMeHTU, AK-TO MUPHUIA NOMITUKO-NPaBOBUNA
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CTaTyC YKpaiHu Ha CBITOBI apeHi, HM3bKa NMOBIPHICTb BiICbKOBUX il B YKpaiHi, Wo
3yMOBNIOBaNacA BifCYTHICTIO 30BHILLHIX 3arpo3 BiNCbKOBOrO XapaKTepy, AOPOXHeua
YTPUMaHHA BiiCbKOBUX cygiB aAnsa [lep»aBHoro 6oaxeTy YKpaiHu, HU3bKUI piBeHb
po60oyoi 3aBaHTaKeHOCTIi BiICbKOBIX CyiB, MOPYLUEHHA MPUHLMMY He3aneXHoCTi
CynniB BiNCbKOBUWX CYAiB 3 Ornafy Ha HanexHicTb Lmx cyamis o 36ponHux Cun
YKpaiHu, HaABHICTb Y BINCbKOBMX CyfliB O3HaK HaA3BMYaNHUX | 0OCOONMBIKX CygiB,
3abopoHeHnx KoHcTutyuieto YkpaiHu. Jlikeigauia BiicbkoBux cypis Binbysanaca
Ha $OHI NOCTINHOIO CUCTEMHOTO CKOPOYEHHSA YncenbHOCTI 36ponHnx Cun Ykpa-
THUM (AKa 3aTBepAXKyBanaca WOpPiYHO 3aKOHOM YKpaiHM BiANoOBIiAHO [0 NYHKTY 22
YyacTUHY nepLuoi cTaTTi 85 KoHcTuTyLii YKpaiHu), nikeigaLii oKpemunx BiliCbKOBUX
YaCTUH, 3MEHLLEHHA PiBHA 60€3[aTHOCTI BiliCbKa 1 HEBMUHHOTO 3BiflbHEHHA 3Hau-
HOI KinbKOCTi 0c060BOro 0diLlepCcbKoro I CepXaHTCbKOro cknagy 3 iaB 36poriHuX
Cun YkpaiHu. Mpouec ckopoueHHsA YKpaiHCbKOro BilicbKa 6yB 3yMOBNEHUN, cepeq,
iHLWIOro, HM3bKMM pPiBHEM MaTepianbHOro 3abesneyeHHA Ta MPaBOBOroO 3axXUCTy
BiNCbKOBOC/YKOO0BLiB i UNEHIB iX POAMH, a TaKOXK Opakom aBTOpUTETY 30PONHUX
Cun YKpaiHu B CycninbCTBi.

Mogii, AKi po3ropHynuca Ha [loHbaci HaBecHi 2014 p. 1 NOWMPUANCA Ha BCHO
TepuTopito YKkpaiHn y 2022 p., AOBeNN 3ry6HiCTb TakoT MONITUKM AnA 3abe3neyeHHs
HaLioHanbHoOI 6e3neku Hawoi aepxaBu. CyyacHa cyfoBa CCTeMa He nnLe nepe-
BaHTa)KeHa Crnpasamu, AKi NoB'A3aHi 3i 30polHoIo arpecieto pocii npoTn YkpaiHu,
a 1 He Ma€ HaneXHOoro pecypcHOro Ta npodeciiHoro 3abesneyeHHsA And crnpases-
NMBOTO 11 ONepaTBHOIO BUPILLEHHA L€l BaXxn1BOI AnA YKpaiHu KaTeropii cnpas.

BopHouac, 3apagu cnpaBeanmBoCTi, BapTO NiAKPECNTY, WO AEAKI aBTOPUTETHI
MPaBHUKU BUCIOBIOBANINCA 3a 30epeXKeHHs CCTEMI BiICbKOBOIO CyJOUMHCTBA.
Cynaa KonctutyuinHoro Cyay Ykpainu y Bigctasui B. LUnwkiH y 2004 p. 3ayBaxyBas,
LLLO «BiNCbKOBE CYAOUYNHCTBO — Lie NInLLUe OAMH i3 HanPAMIB BINCbKOBOI IOCTULT, ane
HalbiNbLW i3 HUX BaroMuiA 3a HaC/iAKaMK, OCKINbKM HACiAKOM fifaNIbHOCTI € Hall-
BuLLa GOpMa 3 piLlieHb, SKi MOCTaHOBNAE iepKaBHa BNaja, — CyLOBe pPilleHHs» [8,
¢. 107]. Cynaa BepxosHoro Cyay B. Cepatok y 2003 p. cnpaBeasiBo aprymeHTyBaB
HasABHICTb NiACTaB A4N1A BifHECEHHA Cy4yacHUX BiNCbKOBMUX CyAiB A0 crevuianizosa-
HVX Ta AOLiNIbHICTb CTBOPEHHA CUCTEMU CYAIB Ha Yoni 3 Bulmm cyfom BinCbKOBMX
bopmyBaHb YkpaiHu [9, c. 6].

BapTo 3ayBaxkuTy, wo 1 BepecHA 2016 p. EBPONENCbKNIA Cy 3 NPaB JIIOANHN
YXBaNMB PilleHHA Y ABOX CnpaBax NpoTtu YKpaiHn — «MiXHO npoTu YKpaiHu» i
«CBiTnaHa ATamaHIoK Ta iHWi npoTn YkpaiHm». O6buaBi cnpaBu CToCyBanucsa pos-
cnipyBaHHa o6cTaBnH CKHUNIBCLKOT Tparegii, Aka Mmasna micLe nig vyac CBATKYBaHHA
60-i piyHMui 14-ro aBiauiniHoro kopnycy BincbkoBo-ToBiTpAHMX cvun YKpaiHn Ha
CkHuniBCcbKoMy aepogpomi nig JibBoBom 27 nunHsa 2002 p. EBponencbKuni cyg 3
npas NoAVHW BU3HaB 3aZ10BiNbHMM [l YKpaiHCbKOT BNaaw nicna wiei Katactpodu
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o0 pOo3c/lilyBaHHA Ta Cy[OBOro po3rnagy il 06CcTaBWH, OQHaK Bii3HauvB Nopy-
WeHHA YKpaiHoto cTaTen 6 i 13 KoHBeHLUii Npo 3axmcT npaBs JIlogNHN | OCHOBOMO-
NOXKHMUX cBOOOA Yepes TPUBaNiCTb PO3rnady BMMOT NPO BifLKOAYBaHHA 36UTKIB i
BiCYTHICTb NpaBOBKX 3aCO6iB A/1A NPUCKOPEHHS LibOro po3rnagy B YKpaiHi. Mpn
LbOMy CyA NigKPeCnuB, WO po3rnag no3osy naHi MixHo Npo BigWKogyBaHHA Ma-
TepianbHUX 36UTKIB B YKpaiHi TpmBaB 10 poKiB i Lo LA 3aTpumKa 6yna cnprymnHeHa
nepeBa)kHO HEBMKOHaHHAM OCTaTOUYHOIO Npucyay Ha il KopucTb. BKkasaHi cnpasu
Ha HaLioHanbHOMY PiBHI po3rnaganu came BincbKkosi cygm [10; 11].

MigcymoBytoun BUKnageHe, Cnig BkasaTy, WO BiAHOBNEHHSA BiICbKOBMX CyfiB
B YKpaiHi — Lie He npocTo noTpeba yacy, e BUMora 3abe3neyeHHs HalioHabHOT
6e3neKu 1 MOBOEHHOO CTaJIOro PO3BUTKY HaLLOi KpaiHW. BilcbkoBi cyan matoTb
6y TV YKOMMIEKTOBaHi OCBifUeH M 11 haxoBMMM 0cobamm 3 odiLlepcbKoro cknagy
36poiiHux Cun YKpaiHu, BigibpaHnMmn Ha cnpaBefnvBoMy ny61aiyHOMY KOHKYPCi.
MigcrcTema BiNCbKOBMX CyfiB Ma€ Oy Ty opraHiuHO BOyjOBaHa B CUCTeMy crieLiari-
30BaHUX CyfiB i3 ypaxyBaHHAM TepUTOpianbHOi CTPYKTYpKr 36poiHux Cun YKpaidu,
a TaKOX MPUHLMNY i€EpapxiyHOCTi NobynoBY CyaoBoi cucTemu. BilicbKoBi cyau B
MOBOEHHI YKpaiHi NOBUHHI MaTy GinbLuU LUMPOKY I0PUCAMKLIIO, aHIX Ta, AKY Li cyan
Manu goix nikeigauiiy 2010 p., Wwo oxonnoBaTuMe Po3rnag i BUPILLEeHHA Crpas Npo
BiACbKOBI 3/104MHW, BUMHEHI BU3HAUEHVIM 3aKOHOM KOJTOM BiliCbKOBOC/TY»KOOBLIiB
Ta BillCbKOBO3060B'A3aHNX, BOEHHI 3/I0UMHY, BU3HAUeHi KpuMiHanbH1M KOgeKkcom
YKpaiHu, a TaKoX CMOPIB LLOAO MNPOXOAXKEHHS BiICbKOBOI CIY>KOU Ta iHLIMX BaXKJW-
BUX AnA GyHKLUioHyBaHHA 36poliHnx Cun YKpaiHu KaTeropiii cnpas. Ik npaBuibHO
3a3Hauae C. OBepuykK, <BNPOBaXEHHA BiNCbKOBOro NpaBOCyAAa Mace BigbyBaTmca
He y dopMi MexaHiYHOro BifHOBNEHHA PafAHCbKOI CUCTEMU BIICbKOBUX TPHOYHa-
B, a LWIAXOM CTBOPEHHA BiICbKOBUX CYZiB Ha AKICHO HOBUX 3acagax» [12, ¢. 16].
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Bnagucnas OJNNIAHUK

KaHAMZaT IOPUANYHUX HayK, JOLEHT,
oueHT Kadenpw Teopii Ta icTopii
JepaBWu i NpaBa, KOHCTUTYLIMHOTO Npaga
MNeHiTeHUiapHOT akagemii YKpaiHm

AEAKI OCOBJINBOCTI
MPABOBOI'O PErYJ1IlOBAHHA MEPEXI IHTEPHET

Po3rnagatoun NUTaHHA AOTPUMaHHA NpaBs JIOAUHN B yMoBax LndpoBisauii, He
MO>Ha 0BT yBaroio NMTaHHA MPaBOBOrO PerynoBaHHA camoro IHTepHeTy. AKLLo
iHbopMmaLiHe NpaBo Ma€ BiAHOCHO TpUBay icTopito (NpubnmnsHo 3 70-x pp. XX cT.),
TO NpaBo |HTepHeTy — HelofaBHIN peHomeH. Y 3axigHmx KpaiHax cdopmyBaBcA
HanpAM NPaBOBOI AYMKN, Y MeXKax AKOI CNOCTEPIraETbCA KifibKa Tevil, WWo 06'egHaHi
CNiNbHICTIO NOMNAAIB Ha PO3YMiHHA PO MpaBa B KibepnpocTopi, — umdpoBuii nidep-
Tapu3m. fonoBHa igen KibepnibepTapuncTie 6a3yeTbcAa Ha 0OMEXeHHI Posli NpPaBoOBUX
po3nopagKeHb y KibepnpocTtopi. MpuxmnbHuKN Ludposoro nibeptapr3my BBaxa-
l0Tb: CyBepeHHa Bflafia fieprkaBu B IHTEPHeTi — CyTTEBO 0OMEXeHa, Lo NPU3BOANTb
[10 HV3bKOT perynaT1BHOI CUnn HalioHanbHOro npasa. Lle 3ymoBneHo cynepeuyHicTio
MiX TepUTOpianbHO OOMEXEHOIO [i€l0 BHYTPILLHBLOrO NMpaBa Aep»aBu i rnobanbHUM
XapaKTepoM PO3noBCoAKeHHs iHGopMaLlii B Meperki. OfHi€ero 3 LieHTpanbHuX inen und-
poBoro nibepTapr3My € CyBepeHiTeT KibepnpocTopy (UM KBasicyBepeHiTeT MepexeBmx
CMiNbHOT), AKWI € TaKNM, LLIO NPOTUCTaBIAETbCA fepKaBHOMY cyBepeHiTeTy [1,c. 114].

OnOHEHTU LibOro HaNPAMY BBaXKaloTb, LLIO NPobemMa NOEAHAHHA BHYTPILLIHbOTO
rnpaB.a pi3HUX fepKaB He € YHIKanbHO AnA IHTepHeTY | MoXKe 6y TV BUpiLLEHa B MeXax
KoJli3iHoro npaea. 3aranom KibepnibepTapucTy BigKMaaoTb 34i6HICTb BHYTpILW-
HbOrO NpaBa fepXaBy BUCTYNaTN epeKTUBHUM PEryIATOPOM CyCniNbHUX BiHOCKH
y KibepnpocTopi, ane BogHoYac He 3arnepeuyioTb NPaBo B KibepnpocTopi AK Take.

Y HimeuuuHi iHTepHeT-NpaBo He pO3rNAfatoTb AK rany3b Npasa, Ha BigMiHy Big
megiiHoro (Medienrecht), iHdpopmadinHoro [Informationsrecht (ITRecht)], Teneko-
MyHiKaLiiHoro npasa (Telekommunikationsrecht), 3 kKoTpumu iHTepHeT-NPaBo Mae
BENUKY KiNbKiCTb CMiNbHUX NPaBOBMX Npobiem (K, HanpuKnag, NpaBoBi NMMTaHHA
TaKoro, WO PO3MILLYETbCA B IHTEPHETI, MefjiakOHTEHTY i TEXHONOTIYHNX acneKTiB
opraHizauii i yHKLiOHYBaHHA Mepexi) [2, c. 149].

Came kibepnibepTapucTy BnepLue oorpyHTyBanu no3uLito, Lo IHTepHET yTBOPIOE
CaMOCTIIHWI IOPUAMYHO 3HAYYLLMIA NPOCTIP, AKWIN MOXe Oy TN PO3MAHYTUI Pa3oM i3
TepUTOPIEID 3em1i, BOAHVM i NOBITPAHVM MPOCTOPOM, LLIO BM3HAYal0Tb CyBEpPeHHi Me-

— 112 —



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

pexi peprkasu. KibepnpocTip — HoBa topuanyHa GikLis, LWo nos’a3aHa 3 iHpopmaLli€to.
IHpopMaLiiHUIA NPOCTiP He OBMEXEHWI TEPUTOPIEID NMLLIE OAHIET AepKaBu, 06'€fHaHb
[ep»aB i HaBiTb KOHTUHEHTIB, LLO BUKJIMKAE HEOOXIAHICTb BUPOOGNEHHA HOBMX MiAXO-
[iB O NPaBOBOrO peryntoBaHHA MiXKAepaBHUX | Mi>KHaPOAHWUX BIGHOCKH [1, ¢. 116].

OcTaHHiIM Yacom y MpaBi CNOCTepiraeTbCcA BUTICHEHHA KaTeropii TepuTopii npo-
ctopom. CniBBIAHOLLIEHHA NOHATb «TePUTOPIA — NPOCTIP» € AANEKMUM Bif CXONacTu-
KW, Ui MOHATTA NeXXaTb B OCHOBI NpobiemMu lpUCANKUIT | CyBepeHiITeTY Aep»KaBy,
noB’s3aHuXx 3 IHTepHeToM. HabyBae nonynspHOCTI KOHLEeNLia u1dpoBoro cysepe-
HiTeTY, L0 3aCHOBaHa Ha CyBepeHHOMY NMpaBi iep>KaBu B1U3HAaYaTh iHpopMaLliiHy,
TEXHOMOTIYHY Ta EKOHOMIYHY NOMITUKY B HALiOHaNbHOMY CerMeHTi Mepexi [HTepHeT.

3a3HauaETbCA, WO B iHTEPHET-CEPeOBULLi MOHATTA «MPOCTiP» NO30aBNAETbCA
OAHO3HAYHOI reorpadiyHol BM3HAUEHOCTI, MOHATTS «4ac» He MPUB’'A3aHe 40 »Kof-
HOFO YaCOBOTO MOSACY, a MOHATTA ,KOJO 0Ci6” BUABNAETLCA TaKUM, LLO BKIIOYAE
He Gi3NYHUX | PUANYHUX OCiB, @ KOMM'IOTepy Ta iHWI NPUCTPOI, WO NPUNMaoTb
yyacTb B MepeXeBiil B3aEMOgIi i Taki, Lo ineHTUdiKyoTbca 3a ix IP agpecamu i iH-
LUMMW TEXHOMOTiYHUMU aeTanamu» [1, ¢. 117]. Mpn LbOMy NOHATTA CyBepeHITeTY
pPO3MMBAETLCA. Baxxnneo nogonatn CTepeoTuni «erkocTi NepeHeceHHA HOPM,
L0 Y3BUYAINWCA, MPUHUMNIB | IHCTUTYTIB Mi>KHAapPOZHOrO NpaBa Ha perytoBaHHA
00’eKTiB iIHPpOPMaLiIHOro cepeoBULLA» Ta BUPOOASATA HOBI Nigxoau.

Llle ogHa npobnema — Lie NoLyK HanexxHoi GopMU perynioBaHHsA IHTepHeTy Ha
MiXKHapoAHOMY i HalioHanbHOMY piBHAX. MNoeaHaHHA M'sKkoro npa.a (soft law),
Lo NpeAcTaBieHe MiXKHapPOAHVM MPaBOM, | TEXHIYHUX HOPM, HOPM camoperynauil
BMIMArae rnowyky ocobnumsoi ¢opmu perynoBaHHsA. TexHOMOorii 3anpornoHyBanu
NporpamHuin Kog, iK1, Ha aymky J1. Jlecira, ctae ofiHi€to 3 Gopm perynioBaHHsA B
KibepnpocTopi [3, c. 65]. fIKLio BpaxyBaTy pi3HOMMaHOBY 6araToLapoBicTb MiXHa-
popHoro piBHaA (EC Ta iHWKMX CMiNbHOT), CTalOTb OYEBUAHUMM TEXHIYHI TA LOPULNYHI
CKJTAagHOLLi Mi>KHapOAHOro perynoBaHHA IHTepHeTy.
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Oner OMEJNIbYYK

LOKTOP I0PUANYHUX HayK, Mpodecop,

3aCny>KeHN IopUCT YKpaiHu,

akagemik HauioHanbHoI akagemii HayK

BULLOT OCBITU YKpaiHW,

peKkTop XMefnbHMLbKOro YHiBepCUTeTY yrnpaB/liHHA Ta NpaBa
imeHi JleoHipa lO3bKoOBa,

Mpe3ngeHT Mi>kHapogHOT rpoMaACcbKoi opraHisauii
«EBpasifcbKa acouialifa NPaBHNYNX LWKIiN Ta NPaBHUKIBY»

NMPOBJIEMU AOCTYNY A0 NPABOCYAAA
HA 3BUJIbHEHUX TEPUTOPIAX
Mg YAC BOEHHOIO CTAHY B YKPAIHI

YKpaiHa, Aka nepexunsBac CKnagHi nepiog BilHM Ta OKynaLii B MeBHMX perioHax
KpaiHW, CTKAETbCA 3 YUNCIIEHHVMU BUKIIMKaMU, OBHWM i3 HaBaXNUBILLKX cepef AKNX
€ Nnpobnema JocTyny Ao NpPaBOCYAAA Ha 3BiNlbHeHMX Teputopiax. Lia npobnema ctae
aKTyaJIbHOIO Nif YacC BBEAEHHA BOEHHOMO CTaHy Ta BMMara€ fieTallbHOro BUBUYEHHS i
nowyky edeKTUBHUX WAAXIB i BUpiWeHHA. OfHUM i3 HacNiaKiB NOBHOMAaCLWITabHNX
BiNCbKOBUX il CTana HeMOXNMBICTb NoHad 20 % cygiB GyHKLiOHYBaTV Ta BUKOHY-
BaTW HANEXHUM YMHOM CBOI 000B’A3KN. BTOprHeHHs pocii Ha TepuTopito YKpaiHu
npu3Beno Ao oKynauii 61M3bKo TPEeTUHU TepuTopii HaLol feprkaBuy, Lo CTano
Ceprno3HUM BUNPOoOyBaHHAM ANA HaLioHaNbHOro CyBepeHiTeTy Ta npasocyaas [1].

Yka3om lNpe3ungeHTa Ykpainu Bif 24 notoro 2022 p. N2 64/2022 6yno orosnotue-
HO BOEHHUI CTaH Ha BCin TepuTopii KpaiHy. BignosigHo go ctatTi 64 KoHcTuTyuil
YKpaiHuM Lei CTaH MOXe CYyNpOBOMXKYBATMCA OKPEMUMIU OOMEXKEHHAMU NPaB i
cBO6OA NIOANHY | FpOMaasiHUHa [2].

B ymoBax BOEHHOro abo Hag3BMYaAMHOIO CTaHy NMPABOCYAAA 3aIULIAETLCA
OCHOBOIMOJIOXHOIO PUANYHOI MOXIIMBICTIO, KA Ma€ OyTu 3abe3neveHa ans rpo-
MagsaH. BignosigHo go ctaten 55 i 64 KoHCTUTYLIT YKpaiHU KOXHOMY rpOMagaHNHY
YKpaiHu rapaHTYETbCA MPABO Ha AOCTYN A0 CYAY AJ1A OCKapKeHHA PilleHb, A4in un
6e31isNbHOCTI OpraHiB AepKaBHOI BNaau, OpraHiB MiCLLleBOro CaMoBpPAAYBaHHA,
a TaKoX MOCafoBMX i CYXX60BMX OCi6, HE3aNeXHO Bif CYCNiNbHOrO KOHTEKCTY
BOEHHOIO CTaHy, WO CNyrye 6a3rcom CnpaBeasIMBOCTi Ta PiBHOCTI nepes 3aKOHOM
HaBiTb Y HacKnagHiwi yacu [3].

B. CintoueHKo 3a3Hauag, Wo npaBo Ha JOCTYN 4O CyAy — Le OCHOBHE NpaBo
KOXHOI 0cOOVM Ha 3BEPHEHHSA [0 CyAYy AJ1A 3aXUCTY CBOIX MPaB i 3aKOHHMX iHTepe-
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CiB, AKe rapaHTyeTbcA KOHCTUTYLiEO YKpaiHUM, Mi>KHaPOAHMMM | HaLliOHaTbHUMM
npaBoBMMM akTamu [4, 600]. NuTaHHA JOCTYNy A0 NPaBOCyAAA B YMOBaX BOEHHOIO
CTaHy gocnigxysanu, 30kpema, O. leTbmaHLeB, B. Komapos, I KoBanbuyk, T. Kiniva-
Ba, M. Kypuno, C. Ky3HiueHko, I. Jlecbko, npoTe ui gocnig»keHHa 6yno npoBefeHo
B iICTOPNYHOMY KOHTEKCTI.

Y cTatTax 12% i 26 3akoHy YKpaiHu «[1po NpaBoOBUIA PEXMM BOEHHOFO CTaHy»
BM3HAYe€HO OCHOBHI MPUHLMMY NPOBeAEHHA CYAOBOro NpoLecy nig Yac BOEHHOTO
CTaHy, a came: Cyau AitoTb fvwe BiANOBIAHO A0 HOPM i MPUHLMNIB, BUSHAYEHNX
3akoHamu YKpaiHu Ta KoHcTuTyui€to YKpaiHu; 3a60poHa Ha BCTaHOBJIEHHA 0OMe-
MeHb Yy MOBHOBAMXEHHAX CYAIB, AKi BU3HAaUYeHi YNHHUM 3aKOHOZABCTBOM YKpaiHu;
nigTBEepaKEHHA BUKIIOYHOIO NpaBa CyfiB Ha BUKOHaHHA QYHKL i npaBocyans;
3a00pPOHA CTBOPEHHSA HaA3BUYANHUX i CleliaNbHUX CYAiB; 3a00poHa WBMAKOT
abo ckopoueHoI Npoleaypu B 6yab-sKx GopMax CyAoUMHCTBA; BCTAHOBJIEHHS
3aKOHHMM CNOCOBOM MOXMBOCTI 3MiHW TepuTOpianbHOI NiACYAHOCTI cnpaB y
BMMNaAKax, KON 34iMCHeHHA NPaBOCYAAA CTAaE HEMOXKNBUM, @ TaKOX MOXKJITMBICTb
3MiHU Micue3Haxod»KeHHA cyais [5].

Lle ofHMM acnekToMm, Lo NOTPebyeE yBaru, € MOXNMBICTb 3MiHW TepUTOpiaNbHOT
NifCYAHOCTi Cy[OBUX CMpaB y pa3i BeleHHA aKTUBHUX 6ONOBYIX AilA, Lo nepenbayeHo
YacTUHO CboMoto CTaTTi 147 3akoHy YKpainu «[1po cyfoycTpin i ctaTyc cyaais» Bif
2 yepBHA 2016 p. N2 1402-19. 3oKkpema, 3rigHO 3i 3MiHamK, yxBaneHumm Bepxos-
Hoto Pasioto YKpaiHu 3 6epesHa 2022 p. [6], y BUNaAKy HEMOXIIMBOCTI 3iNCHEHHSA
npaBocyanA CyooM i3 06'€eKTUBHUX NPUUMH (BOEHHWU CTaH, HAA3BUYAMHUIA CTaH,
CTUXiNHI NIMxa abo aKTVBHI BiCbKOBI i) TepuTOpiaNbHY NiACYAHICTb CNPaB MOXe
6yTV 3MiHEHO 3a pilleHHsAM Buwloi pagu npaBocynas 3a nonepeaHiMm nogaHHsaM
Ffonosu BepxosHoro Cyay. Y Takomy BUMaAKy CyfoBY CnpaBy Oyze po3rnagaT cys,
AKUA PO3TalLOBaHUN HANGVXKUE JO CyAy, Lo NPUMHUB CBOIO AifNIbHICTb Yyepes
06CTaBMHU HEMOXJIMBOCTI BUKOHAHHA GyHKLi [7].

3rigHoO 3i CTaTUCTUYHMMK JaHUMK YKpPATHCbKOI [enbCiHCbKOT CMinkn 3 npaB
NIOANHW, OCHOBHUMMW TPYAHOLLaMK, MOB'A3aHMUMM 3 JOCTYNOM O NpaBocyaas, €:
npo6nemn 3 eneKTPonocTayaHHAM CyaoBUx ycTaHoB (30 %), NoBiTPsHI TpuBoOry,
30Kpema HeMOXKNMBICTb MOTPANUTI A0 NPUMILLEHHA Cyay i 3py1BU CySOBUX 3acifaHb,
AKi BXXe po3novanucsa (25 %), cucTeMHi Npo6reMm 3 eNeKTPUKOIO B CYLOBUX YCTa-
HOBaX i3 OAHOYACHUMMW NOBITPAHUMM TPpUBOTramum (20 %), HEMOXNMBICTb 3B’A3aTNCA
TenepoHOM i3 NpauiBHMKaMKM anapaTty Ta KaHuenapii cygy (15 %), Heogep»KaHHsA
NoBiAOMNEHb NPO CYAOBI 3aCifaHHSA, L0 MOXe NopyLlyBaT! NpaBo rPOMafAH Ha
06paHHA Ta 3MiHY MiCLsl NPOXMBaHHA 1A y4yacTi B CyfoBux npolenypax (5 %), He-
JOCTynHicTb canTy «CyioBa Bnajay, Lo MOXe 06MexyBaT/ MOXIIMBICTb rpoMaisH
oTprMyBaTV iHbOpPMaLLito MPO CyAOBI CNpaBy Ta PoO3KNag CyaoBux 3acigaHb (5 %).
Lle pocnig»keHHs BKa3ye Ha HeOOXiAHICTb PO3pOO6IIeHHA HOBMX Ta BAOCKOHANEHHSA
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HaABHUX GOPM AUCTaHUINHOT yyacTi B CYyAOBMX 3acifaHHAX AnA 3abe3neveHHA
JOCTYNHOCTI NpaBoCcyaAA B YCiX yMOBaXx i AnA BCiX rpomagaH [8].

Micns BcebiuHOro aHani3y po3s’'acHeHb BepxoBHoro Cyay Ta peKoMeHzaLil, po3-
pobneHnx Pagoto cypaiB YKpaiHu, CTaE OYEBMAHM, WO CyAOBa CMCTEMA NOTpebye
3MeHLeHHA GOopPMani30BaHOCTI Ta PO3LUMPEHHSA NPOLIECY AigKuTanizalii B CyyacHmUX
yMOBax. BaxnvBrm acnekTom € NpakTrKa AUCTaHLiIHOI yYacTi B CyAOBUX 3aCiaHHAX,
[nA AKOT BUKOPUCTOBYIOTb TEXHIUHI 3aCO0U BigeoKoHdepeHL3B'A3Ky. 3rigHo 3i cTaT-
Teto 212 LiMBinbHOro npouecyanbHOro KogeKkcy YKpaiHv B CyAOBOMY 3acilaHHi MOXKHa
6paTi yyacTb y pexumi BifeokoHdepeHLii mo3a MexxaMmmn NpUMILLEHHS Cyay, AKLO B
Cydi € BiANOBiAHa TexHIUHa iIHPPACTPYKTYpa, AKa AO3BONAE NPOBOANTY 3aciAaHHA
B Takuil cnoci6 [9]. Lia npakTrka Habyna nowwvpeHHs y nepiof Ail BOEHHOTO CTaHy.

CborofHi MOXHa 3ayBaXMTK MPO aKTMBI3aL|it0 3aKOHOTBOPYOCTI, CMPAMOBAHOI
Ha afanTaLito CyJOBOI CUCTeMM 0 BUK/IMKIB BOEHHOIO CTaHy. BapTo 3BepHyTu yBary
Ha 3akoHoNpPoeKT N2 7315 Bif 26 KBiTHA 2022 p., AKNI CTOCYETbCA NMUTaHb JOCTYMY
[10 NpaBoCyaAaA Ta nepenbayae BHeCEHHA 3MiH 40 3aKoHy YKpaiHu «[po cynoycTpii
i cTaTyc cyanis» [7] oo po3WwmnpeHHs MOXINBOCTEN iIHPOPMYBaHHA NPO CyLOBI
CnpaBu Ta NPOBeAEeHHs 300piB CyAAIB Y CUTYALliX BOEHHOTO Y/ HaA3BMYaNHOIrO
CTaHy. 3a3HayeHu 3aKOHOMPOEKT NPOMOHYE HOBi MeTOAM iHPOPMYBaHHSA yYaCHU-
KiB Cy[lOBOro npouecy yepes BUKOPUCTaHHA EOMHOrO Aep»aBHoro sebrnoprany
eneKTPOHHMX nocnyr abo Mob6inbHWIA 3acTocyHOK MopTany «fisy.

Po3BuTOK iHbOpPMAaLiiIHOrO CycninbCTBa € CTpaTeriyHUM NpioputeTom ans Ykpa-
THW. Y UbOMY KOHTEKCTi MPOMOHYEMO B3ATW 0 yBaru gocsig CiHranypy, ae cncrema
€NeKTPOHHOTO NOAAHHA JOKYMEHTIB yCnilwHO ¢yHKUioHye 3 2000 p. [10]. CiHranyp
Ma€ y CBOEMY apCeHarni CUCTeMy efIeKTPOHHOrO NOJaHHA AOKYMEHTIB, Aka JO3BONAE
bi3nyHKM i loprarYHMM 0cobaMm BiAaneHo 3HaX0AMTM Ta NepernaaaT QOKYMEHTH,
WO Haginwnm go cygy y cnpaBax aAMiHiCTPaTUBHOIO XapakTepy, Ta eNeKTPOHHY
iHbopMmaLiiHy cny»0y, AKa Hala€ MOXIMBICTb OTpMMyBaTV iHGOpMaLlito Npo BCi
npouecyanbHi il B peasnbHOMY yaci.

YKpaiHa TakoX Ma€ CBill aHanor CUCTeMn eneKTPOHHOIO NOAAHHA JOKYMEH-
TiB — «<EnekTpoHHMI cya». Lle cnctema, Aka Haga€ MOXNMBICTb aBTOPM30BaHMUM
KOpuWCTyBayaMm BiAnoBigHO A0 BMMOTI 3aKOHOAABCTBa CTBOPIOBATU Ta HaacuUnaTn
BCi NpoLiecyanbHi OKYMEHTU [0 Cy[OBMX OpraHiB y enekTpoHHoMy dopmari,
oTpumyBaTu iHbopMaLito LWoo cTaTycy Ta pe3ynbTaTiB po3rnagy HagicnaHux
[OKYMEHTIB. BaxKnnBo 3ayBaXkuTV NPO CyTTEBI 3ayBarkeHHsA LOA0 edbeKTUBHOCTI
po6oTu nigcuctemm «<ENEKTPOHHMIA Cyf», 30KpemMa NPo TUMYaCcoBY HEMOXKIIMBICTb
3[iNCHEeHHA NpoLeciB JOKYMEHTOO0Iry y BUMafKy XakepcbKux atak Ha oQiLinHi
€NeKTPOHHI pecypcm YKpaiHu, Wo CTaBMTb Mif CYMHIB HaAiNHICTb i Ai€BICTb cuctemn
«ENeKTpOoHHMIA cyfy» Ta ii 34aTHICTb rapaHTyBaTyh 6e3neky i HenepepBHICTb Cy[0BOr0
npouecy B yMOBax 3arpos, LWo NocCTinHO 3pOCTaloTb, TOMY BapTO 3BEPHYTU yBary
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Ha

BAOCKOHAJIEHHA CUCTEMU 3aXOAiB Ki6ep3aXI/ICTy, 3abe3neyeHHA pe3epBHOro

36epiraHHA gaHUX i PO3pPObBNEHHA NNaHiB ANA BiGHOBAEHHA PO6OTY CMCTEMU MicNA
PI3HUX MOXNNBUX CUTYaLIN.

OTXKe, HanarofKeHHA CUcTemMm AoCTyny A0 CyaoBOro 3axXucTy Ta npaBocyanA Ha

3BiNlbHEHUX 260 OKYMOBaHMX TEPUTOPIAX YKPaTHU € BaXKNMBMM 3aBAaHHAM [ 3abe3-
neyeHHaA npas Ta cBobof rpomagaH. [lepasa Ta MiXKHapOoAHi NAPTHEPY MatoTb CRiIbHO
npawuoBaTy Hag BigHOBNEHHAM GOPMYyBaHHA CY[OBUX CTPYKTYP, rAPaHTyBaHHAM
6e3neKu CyAaiB Ta iHLINX yYaCHMKIB CyAOBOro NPOLIeCy, AOCTYMY A0 CYAOBOO 3aXMCTY
OnA BCiX rpOMagaH YKpaiHU He3aneXHo Bif IXHbOro MiCLiAl MPOXKMBaHHS.

10.
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BikTop OPJIOB

KaHaMAaT oPUANYHUX HaYK,

CTapLwun cnigumi cnigyoro ynpasniHHA

lonosHoro ynpasniHHA HalioHanbHoi noniuii B JoHewbKin obnacTi

MOBOEHHA APXITEKTYPA BE3NEKU TPOMAA

I3 nepLwmnx gHiB WMpOKoMacTabHOro BTOPrHeHHA poCiicbKoi epepadii Tepu-
TopianbHi rpOMagm 3ilUTOBXHYNNCA 3 HOBUMY 6e3npeLiefeHTHMY 6e3neKoBnMI
BMKIMKaMU: BOPOXKMMIM 06CTpiNnamm Ta »kepTBaMu cepefi LMBINbHOTO HaceNleHHs,
PYHYBaHHAM XUTIOBUX OyAMHKIB, OyaiBenb i KpUTUUYHOI iIHPpaCcTPyKTypwM, 3a-
rPO30t0 TEXHOFeHHNX Ta EHePreTUYHNX KaTacTpod, yCKNnagHeHNM JOCTYnoM o
NpoJoBOMIbCTBA Ta NMUTHOI BoaW. PearyBaHHA Ha 6e3neKoBi BUK/VIKM B YMOBaXx
BillHV Ta BOEHHOTO CTaHy cTano dyHAameHTanbHo NoTpeboto TepuTopianbHUX
rpomag B YkpaiHi[1, c. 3].

3aBpaHHA rapaHTyBaHHA 6e3neKkn Ta 3axXuCT NpaB rPOMaAsAH y nepiog nicna-
BOEHHOIO BigHOBJIEHHA HabyBaloTb Aepalii 6iNbLIOro 3HaueHHs, came Lieli nepiog
€ YacoM ANA NepeoCMUCTIEHHA BKa3aHMX NMPUHLMMIB Ta X NPaKTUYHOI peanisauil.
YKpaiHcbka KOHCTUTYLIA MICTUTb KOYOBI HOPMU, CNPAMOBAHI Ha rapaHTyBaH-
HA 6e3MeKn rpoMagmn Ta 3aXUCTy NpaB i cBO6OA Ti uneHiB. Y ctatTi 3 KoHcTuTyuil
YKpaiHn chopmynbOBaHO NPUHLNM, 3@ AKUM «IOAWHA, T )KUTTA | 340POB'A, YeCTb i
rigHiCTb, HeJOTOPKaHHICTb | 6e3neKa BU3HaloTbCA B YKpaAiHi HABILL OO COLiafibHOO
LiHHICTIO...» [2, C. 74], TOMY Came KOHCTUTYLiINHO-NMPaBOBi MeXaHi3M/ MOBOEHHOTO
BiHOBNEHHA Ta BAOCKOHANEHHA 6€3MeKOBOro NPOCTOPY TepUTOpianbHKX rPOMag
B YKpaiHi NOBMUHHI ByTW 06'€eKTamy fOCHIAKEHHA ON1A BUEHVX | MPAKTUKIB.

B ymoBax MOBO€EHHOro 6e3neKoBOro cepefoBuLLa HaA3BMYaHO BaX/nBe
3HAYeHHA MaE PO3BUTOK MOTeHLUiany Ta CTINKOCTI MiCLIeBUX FPOMag, i perioHis. Ak-
TyanbHMU 3aBOAAHHAMY B Liel Nepiof € CTBOPEHHA MPaBOBUX 3acaf i CNPUATANBUX
yMOB A1 GOpMyBaHHs 1 pO3BUTKY OpraHi3aLiiiHyx, 6e3nekoBux, coLiajibHMX Ta
iHLIVIX MiCLIEBMX CMIPOMOXHOCTEN, yNPOBaZ»KeHHs ePEeKTVBHUX MEXaHi3MiB B3aEMOgT
OpraHiB ilepKaBHOI Ta CaMOBPALHOI BNlaan, TPOMaACbKUX OpraHi3auin, npuBaTHOro
6i3HeCy Ta Mi>kHapOLOHVIX MAPTHEPIB.

MNoBo€eHHa apxiTeKkTypa 6e3neKkn rpomMag, 30Kpema, MOBMHHA OXOMJIBATH TakKi
cknaposi: 1) disnyHa 6e3neka (3abe3neyeHHA OXOPOHM My6NIYHOrO NOPAAKY, 3aXMCT
BiZl Tepopr3amy Ta iHLWNX GOopM HacUNbCTBa); 2) iHdopMaLiliHa 6e3neka (3axucT Big
nesiHpopmauii, nponaraHay Ta iHWKUX iHGopMaLiHKX 3arpo3); 3) eKoHOMIUHa 6e3-
neka (BigHOBJIEHHSI EKOHOMIKIM FPOMag, CTBOPEHHS poboumnx MicUb i 3abe3neyeHHs
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couianbHOI NiATPUMKMK); 4) couioKynbTypHa 6e3neka (BigHOBNEHHSA couianbHNX
3B'A3KIB, MiATPVUMYBaHHA TPaAWULIi i LiHHOCTeN rpoMag,).

MuTaHHA 6e3neYHoro cepefoByLLA TEPUTOPIANIbHUX FTPOMAJ aKTUBHO BUBYA-
I0Tb Ha PiBHI NaprameHTy, ypAAy Ta OpraHis MiCLLleBOro camoBpsAfyBaHHA. Tak, y
MOBTHi 2022 p. MiHiCTepCTBO BHYTPILWHIX cnpaB YKpaiH1 npe3eHTyBano NpoeKT
HaLjioHanbHOI KoHUenuil «<be3neyHa rpomaga», sikuin 6yno po3pobsieHo CninbHO
3 MiHicTepcTBOM PO3BUTKY rpoMaj Ta Teputopin. BKasaHnn NpoeKT oxonnoBas
LUMPOKE KOJIO MTaHb OO0 HafilaHHA 6e3MeKOBUX NMOCyr TepUTopialbHili rpomag;.
Jo 6e3mneKoBYX 3ax0iB BifjHECEHO He fLLe NPeBEHLi0 Ta NPOTUAi0 NPaBonopy-
LUEHHAM, @ 1 lWnpLue KOO couianbHUX, EKOHOMIYHMX, TEXHIYHWX Ta iHWNX NMUTaHb.
Tox 6e3neyHa rpoMaga B po3yMiHHi, ONMcaHOMY BULLe, CTOCYBasnacs came 6e3neku
rPOMaZCbKOro NpocTopy, 6e3neyHoro X1tna, iHppPacTPyKTypHOI 6e3neKku ToLlo.
IHaKLLe KaxKkyuu, rapaHTyBaHHA Gi3MYHOI 6e3mneKn cunamm opraHis NpaBonopaaKy
Ta rpomMaficbKmx GopmyBaHb Oys0 nuLLe CKNaJHMKOM HaLioHaNbHOI KOHLenLil, Wwu-
pLoi 3a 3mictom [3]. MNMpoTe B npoekTi MBC YKkpaiHu 6pakye KOHKpeTM3aLii 3axopis,
AKi HeOOXigHO 3hiNCHTY ANa peani3auii KoHuenwjii.

Ekcneptu LleHTpy nonituko-npaBoBrix pehopm 3anpornoHyBasv MPOEKT KOH-
uenuii «be3neyHa rpomagar, y AKOMY BU3HaY€HO 3aX0AM, CNPAMOBAHI Ha MOBOEHHE
bopMyBaHHs 6€3NeKOBOT apXiTeKTypu rpomag: 1) HopMaTUBHE BPEryNoBaHHSA
¢dopm yyacTi rpomagsH y 3abesneyeHHi NpaBonopsAKY B TEpUTOPianbHil rpomagi;
2) nepernag (ayanT) YNHHMX TPOMALCbKMX GOPMYBaHb, MyHiLMMNaNIbHYIX YyTBOPEHb
Ta iHWWX HelepXaBHUX CY6'eKTIB, 3anyyeHnx Jo 3abe3neyeHHs rpOMafCbKOro
nopAzKy Ta 6e3neku; 3) NOCTynoBuiA Nepexia Big AisIbHOCTI pO3pi3HEHUX rpoMag-
CbKnX GOPMYBaHb i3 OXOPOHY NMPABOMOPAAKY A0 MyHiLMManbHOT (MicLLeBOi) noniLii;
4) opraHi3auif iIHCTUTYLINHOT B3aEMOAIT LLeHTpanbHKX OpraHiB BUKOHABYOI Bfaau 3
iHWKUMY Cy6’eKTaMK 3a6e3neyeHHs 6e3neKkr TepuTopianbHOT rpomaam (Micuesmmm
LepXkaBHUMM aMiHICTpaLiaiMK1 Ta OpraHaMy MiCLLeBOro CaMoBpAAYyBaHHA); 5) po3-
pOoO6neHHs Ta yNPOBaZXeHHA CTaHAAPTIB 6e3MneKn rpomMajm i CUCTEMU NMOKA3HUKIB
[NA OLiHIOBAHHSA rPOMaf 3a CTyrneHeM 6e3mneKu 3 METOI NOPIBHAHHA CTaHy 6e3neku
B pi3HMUX rpomagax [3].

KomiteT BepxoBHoi Pagu YKpaiHu 3 nnTaHb opraHisauii gep»aBHoi Blagu, mic-
LieBOro CaMOBpPAAYBaHHSA, PerioHanbHOro Po3BUTKY Ta MicTob6yayBaHHA 11 BepecHs
2023 p. npoBiB Kpyrnui CTin Ha Temy «B3aemopia gep»kaBHOI Bnagm, MicLLleBOro
CcamoBpAZYyBaHHSA Ta (POMaACbKOCTI y chepi 3abe3neueHHs 6e3nekun rpomagsH [4].
O6roBopeHHs 6e3MeKOBUX NMUTaHb y rpoMagax BUKNKaNM Heabuaki ANCKYCii
cepep yYacHUKIiB 3axogy. BpaxoBytoun, Wo micLeBe camoBpAdyBaHHA HE MOXKe
6yTr abCconoTHO BigMexXoBaHMM Bif B3aemogii 3 HauioHanbHo noniuieto, nig
yac Kpyrnoro ctosny 6yno 3a3HayeHo, Lo LA B3aEMOZis He NOBMHHA BNANBATY Ha
NOpPYLLEHHA iHTepeciB TepuTopianbHOI rpoMaan i MiCLIeBOro camoBpAdyBaHHS.
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Okpim Liboro, 6yno B1CNOBAEHO CIYLLHY AYMKY, LLLO HEOOXIAHO BCE XK TaKn NepenTm
[0 MyHiLMNanbHOro NoniuitoBaHHA, a MoniLia Mae 6yTy AeLleHTpani3oBaHa Ha PiBHi
rpPoOMagCcbKoi 6e3neKku.

MyTaHHA BHYTPIWHbLOT 6e3MeKy B yMOBaX BillHN MNOAEKYAN CNPUAMAETLCA AK
TaKe, Lo He Ha yaci, ane MmicLieBa Bnaja BXe 3apa3 pobuTb UMmano ana Toro, wob
BiUyTTA 6€3MeKn y r[poMajsaH 3pOCTasio, He3BaXKatloum Ha XaxiTTa BiliHW. MTaHHA
6e3neKkun Ta NPaBOMNOPAAKY 3a/IULWATLCA NEPLIOYEProBUMU LA TEPUTOPIanbHOT
rpPOMajn, He3BaXatoum Ha CyTTEBE 3BYXKEHHA MOBHOBAXEHb OPraHiB MiCLIeBOro ca-
MOBPAZAYBaHHA B Nepiof BOEHHOMO CTaHy. Ha nigTBepakeHHA i€l Te3n 3a3Haummo,
L0 HaNpuKiHUi 2022 p. 3anopi3bka MiCbKa paga 3aTBepansia CTaTyT KOMyHaslbHOrO
nignpmnemctaa «MyHiunnanbHa BapTa» [5], a BXe 8 uepBHsa 2023 p. natpyni MyHiyu-
NanbHOi BapTy BepLLe BUNLLIW Ha NaTpytoBaHHA MmicTom. OKpim 6e3nekoBoi cdhepy,
OQHUM i3 3aBJaHb, AKi (POMaja Hamara€TbCA BUPILWNTA CTBOPEHHAM MyHiLMNanbHOT
BApTW, € Nofanblua couianisauina 6iiyis, AKi 3apa3 nepebyBaloTb Ha NepeaoBiil.

Mig yac po3pobneHHsA NOBOEHHOT apXiTeKTYypy 6e3neku rpomag BapTo Bpa-
XOBYBATU BigKnageHi Gaktopu, AKi 6e3nepeyHo BNANBATAMYTb HA NiCIIABOEHHN
PO3BUTOK rPOMag, 30KpemMa MiHHe 3abpyHeHHs, 06ir 36poi Ta JOMALLHE HACUIBbCTBO.

MoBO€EHHMI Nepiog — Lie He NKLLe BifHOBNIEHHA 3pYINHOBAHOI iIHPpaCcTPyKTypu
rpomag, a N UncneHHi NpaBoBi Ta KOHCTUTYLIHI Aunemu, NOB'A3aHi i3 3abe3neyer-
HAM 6e3neku rpomaan. OgHMM i3 Haf3BMYAMHO BaXKIIMBUX AN CYCNiNbCTBa B Liei
repiof acnekTiB € KOHCTUTYLINHO-NPaBOBi CTaHAAPTM 6e3neku rpomag. OCHOBHe
npu3HayeHHa KoHcTuTyLii YKpaiHu — 3ailicHeHHA ycTaHOBYOT GyHKLi, Lo Brpa-
YAETbCA Y BM3HaHHI Ta opuanyHomMy obopMiIeHHi HaMBaXKNMBILLNX NPaBOBUX,
couianbHO-eKOHOMIYHMX | MOMITUYHUX IHCTUTYTIB CYCMiNbCTBA, @ TAKOX Y daKkTny-
HOMY Ta PUANYHOMY iX 3aCHYBaHHI. BOHO NPOABNAETLCA B 3aKPiMIe€HHI CTINKOCTI
CUCTEMMU CYCNINbHUX BIGHOCKH, y 36epeXeHHi i 3MiLlHeHHi OCHOBOMOMOXHKX 3acag,
opraHi3auii cycninbCcTBa 1 fep»aBu, y CTBOPEHHI HOBUX Jep>KaBHUX OPraHiB, No-
KNMKaHUX 34iCHIOBATM 3aXUCT KOHCTUTYLINHUX NpaB i cBO6OM, HAaCi4KOM Yoro
i € HaneXHW NpaBoBui NopsagoK. Tomy 3abe3neyeHHs NpaBs i cBO6OA Y Mexax
ZisnbHOCTI 6yb-AKOro opraHy fep»aBu 34iICHIOETbCA BiANOBiAHO o OCHOBHOMO
3akoHy gepxaBsu [2, c. 450].

be3neka rpomap € cKnafjoBOO YaCTMHOWK HaLioHanbHOT 6e3neKkn YKpaiHu Ta
OLHUM i3 KOHCTUTYLIIHMX NPaB NOAVHN | FpoMafAHVHa B YKpaiHi, AKke 6a3yeTbcA Ha
HU3Li KOHCTUTYLIINHMX | 3aKOHOAABUMX aKTiB, @ TAKOX Ha Mi>KHapOAHWX AOrOBOPaX,
AKi pernaMmeHTyI0Tb Pi3Hi acnekTy 6e3nekn rpomMag.

lNoBo€eHHa apxiTeKTypa 6e3nekn rpoMaf] € BaXvBMM 3aBAaHHAM ANA YKPaiHCbKOT
[lepaBu, AKa MOBMHHa 3a0e3neynTy 3aXMCT HaCeNEHHSA Bif} 30BHILLHIX | BHYTPILLIHIX
3arpos, CNpuATU BiAHOBMEHHIO rpoMag, AKi NoCcTpax[anm BHacNigok BinHW. o
OCHOBHUX acnekTiB Nobyaosu 6e3neyHoro cepefoBULLa FPOMa MOXHa BigHeCTu:
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+  CTBOPEHHA €MHOI CUCTEMU MOHITOPWHTY 6e3nekn rpomap, Aka 3abesneuy-
BaTMMe CBOEYACHe BUABJIEHHA Ta pearyBaHHA Ha 3arposu;

+  BMPOBafXeHHA MPUHUMMIB MyHILUNanbHOro NoNiLiloBaHHA Ta yXBaneHHA
3aKkoHy YkpaiHu «[1po MmyHiumnanbHy BapTy»;

+  pO3pob6NeHHA HauioHaNbHWX i perioHanbHUX NPorpam i3 po3miHyBaHHA
TEpPUTOPIl Ta KOHTPOJIO 3a 06iIrom BorHenanbHoI 36poi, 60MoBKX Npunacis
Ta BMOYXOBUX PEUYOBUH;

+  3anpoBafKeHHA Nporpam NigTPUMKKM Pi3HKUX FPYN HaceneHHs, AKi Biguynu
BMMB BilHW, iX NCMXONOriYHa Ta couianbHa peabinitauis, nepeksanidikauia
Touo.

OKpemo BuginMmo peanisauito 3axofis, AKi CIPAMOBaHi Ha 3MiLLHEHHA KOHCTU-
TYUiIHO-NPaBOBWX FrapaHTil 6e3neKkn TepuTopiasibHUX rpomMag Ta pedopMyBaHHS
CUCTeMM HaLjioHaNbHOI 6e3neKkun AiA BNPOBAKEHHA MeXaHi3MiB yyacTi rpomag y
npoLecax yxBasieHHA pilleHb WOoA0 HalioHanbHoi 6e3nekun. Cepep Taknx 3aX0OAiB
MO>KHa Ha3BaTW: 3[iICHEHHA KOHCTUTYLINHOI Ta MyHiLMnanbHoi pepopmu, Lo ne-
penbavae nepernaj 1a yTouHeHHs NonoXeHb KoHCTUTYLT YKpaiHu Wwoao 6e3neku
rpomaf; yxBaneHHs 3akoHy Ykpaiu «[1po 6e3neKky rpomMagy, KW perfnameHTyBaB
61 NpaBoBe cTaHoBYLe, GYHKLT, MTOBHOBa)XEHHA, B3aEMOZil0 Ta KOOPAUHaLito
cy6'ekTiB 6e3neKn rpomMag, BU3HauMB 61 gxkepena Ta MexaHisMu diHaHCyBaHHA i
MaTepiasibHO-TeXHIUHOro 3abe3neyeHHs 6e3neKkun rpomag, BCTaHOBMB 61 MpoLeaypu
MOHITOPWHTY, OLiiHKM Ta 3BITHOCTI LWo0 6e3neKkn rpoMag,
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OnekcaHap NETPULLUH

LOKTOP I0PUANYHUX HayK, Mpodecop,
akagemik HAlMpH YkpaiHn,

cypaa KonctutyuinHoro Cygy YKkpaiHu

KOHCTUTYLIINHUNA CYA YKPATHU
B YMOBAX BOEHHOI'O CTAHY
I NTOBOEHHE BIAHOBJIEHHA YKPAITHU

Mepenycim cnig HaronocMTn Ha TOMy, WO CbOorofHi KoHcTUTyLia YKpaiHu €
[OKYMEHTOM YCTaHOBYOI CU/H, O OPraHi3oBY€E NEBHVIM YAHOM MOMITUYHE yNpaB-
NiHHA B Aiep»KaBi, Y LibOMY CEHCi 3aCHOBYE AepKaBy, il iIHCTUTYTM Ta iX B3aEMOfito
i3 rpomagaHamu. Noka3oBuUMm € Te, WO Yy HM3LI piweHb KoHcTuTyuinHoro Cyay
YKpaiH/ OKPeMO HaroolWeHo Ha TaKoMy YCTAaHOBUYOMY AS1Sl fieprKaBy 3HAYEHHI
KOHCTUTYLINHMX HOPM.

3BiACM MAEMO BMICHOBOK, LLIO OCHOBHOI QYHKLi€0 KOHCTUTYL T € YCTaHOBYQ,
O He HiBentoe 3HauyLwocTi KoOHCTUTYLil YKpaiHM AK OCHOBOMNOMOXHOMO HOPMa-
TVMBHO-NPAaBOBOro akTa A/1A BCi€l cMCcTemMU 3aKoHOAaBCTBa YKpaiHu. Came Tomy
KOHCTUTYLiMHI CyAM YNOBHOBaeHi BMUPILLYBATN MUTAaHHA NPO BiAMOBIAHICTb 3aKOHIB
Ta iHLWMX BAXKIMBMX NPABOBUX aKTiB KOHCTUTYLINHUM HOpMaMm. TepmiH «OCHOBHUN
3aKOH», AKMI 3aCTOCOBYIOTb AJ1A HallMeHyBaHHA KoHcTuTyLii OPH, € CMHOHIMIYHM
i TPaKTy€eTbCA, NO CyTi, AK OCHOBHUI 3aKOH AeprKaBu, a He NinLLe AK OCHOBOMOOX-
HU HOPMATNBHO-MPAaBOBMI aKT.

MnTaHHA NPo ycTaHOBUNIA XapaKTep KOHCTUTYLiT € aKTyaslbH/M BHaCifOK TOro,
L0 AOCUTb TPMBANMIM YaC KOHCTUTYL KO CYCNiNbCTBO, NOAITUKM Ta OpUANYHA Crifb-
HOTa 3a3BMYaln CpunManm AK geknapawito, MPOrpamHUN [OKYMEHT i 3arafibHu1N,
30e6inbWworo abCTPaKTHNIN OPIEHTUP ANS CUCTEMM 3aKOHOABCTBA. BigTak BUMor
[10 KOHCTUTYLIINHUX HOPM SIK 1O AitoYoro npasa B3arani He 6yno. 3gebinbworo
KOHCTUTYLiHIi HOpMK dopMyBanu B TaKnI CMOCi6, 106 X 6yN0 HEMOXIUBO i He-
MOTPiIGHO NPAKTUYHO 3aCTOCOBYBATY.

Yce Lie 06yMOBNIOE MUTAHHA NPO KOHCTUTYLINHY iI@HTUYHICTb, AKE MOYMHAIOTb
Hapasi akTMBHO 06roBOpIoBaTV B KOHTEKCTI POPMYyBaHHA KOHCTUTYLINHOT JOK-
TPUHW. 3 0AHOro GOKY, KOHCTUTYLiA NMOKIMKaHa BifobpaxkaTtu HanbinbLw Baromi,
eK3uncTeHuianbHi, i B TakoMy PO3YMiHHI YCTaneHi pucu iCHyBaHHA Ta PO3BUTKY Ti€l
Yy TiEl NONITUYHOI Hauil. 3 Zpyroro 60Ky, NOTPiI6HO Oy TN CbOrofHI 0bepeXXHUMIK Y
BM3HAUYEHHIi TaKNX PUC KOHCTUTYLIMHOT ii@HTUYHOCTI 3 ABOX NPUYMH: NO-NepLue,
HaBPAL UM Ha CbOTOAHI MOXHa CTBEPAXKYBATM NMPO OCTAaTOUHUN KOHCTUTYLiINHNIA
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[V3aliH YKpaiHCbKOI ieprkaBy — HaLii (HanprKknag, KOHCTUTYUiHa icTopia OpaHuii
oxonstoBasna 6arato Mozenen pecnyonik Ta imnepiit); no-gpyre, HanepeaoAHi HabyTTA
YKpaiHoto MoBHOMpPaBHOro YneHcTBa B €C HEOAMIHHO NOCTaHe NUTaHHA NPO MOLLYK
ONTVMAsbHOrO CNiBBIAHOLIEHHA EBPOMNENCbKNX CTaHAAPTIB | HALiOHANbHMX LiHHOC-
Tel (gocaig MonbLyi cBigYMTb NPO HENPOCTWIA WAAX BUPILLEHHA Liel npobnemn).

HouinbHiwe po3rnAagaty NMTaHHA NPO KOHCTUTYLiOHani3auito BCi€l NpaBoBOI
cuctemm YKpaitu, To6To 3abe3neueHHs GyHKLiOHYBaHHS i 3aKOHOAABCTBA, i CyA0BOI
CUCTeMM Ha OCHOBI KoHCcTUTyLiil YKpaiHu.

Yepes Lie BUHMKAE MUTAHHSA NPO HeoOXigHUI Habip HaMGINbLL 3HAYYLWKX ANA
CycninbCTBa Ta AepaBu npobnem, AKi Ma€ BUpIiLWYyBaTV KOHCTUTYUIA. [lopeyHum y
LiIbOMY KOHTEKCTi MO>ke By TV KnacMYHWI Nigxig 3a nocepeaHnLTBOM 0O0B'SI3KOBOIO
nepeniky KOHCTUTYLINHNX 3aKOHIB. 3BepHEMOCA A0 JOCBIAY TUX KPaiH, y AKMX HEMAE
KOHCTUTYLiT AK E4MHOrO0 HOPMAaTMBHOTO akTa. Hanpuknag, y Lseuiiix HaniuyeTbcA
BCbOrO YOTUPU: MPO CMAJKOEMHICTb TPOHY, NPo GopMy NpaBniHHA, Npo cBoboay
LOPYKY, npo iHbopmaito. MabyTb, Lie | € OCHOBHi MUTaHHS, siKi MAa€ BMPIiLLYBaTU KOH-
CTUTYLIIA AK YCTAHOBYMI aKT, O 3aCHOBYE fiep»KaBy. BogHouyac cnig BpaxoByBaTtn
TeHJEHLIEI0 OCTaHHIX POKIB OO0 PO3LIMPEHHA Chepu AepKaBHOMO YNpaBiHHSA
CycnifibHMM CripaBamu, @ TOMy 1 YpAgoBOro BrJIMBY.

Y KoHctutyuii Ykpainm 1996 p., 3a npuknagom KOHCTUTYL i KpaiH €EC, micTnTbcA
HOPMa LLOA0 NPAMOI il KOHCTUTYLIIHMX HOPM, sika Nepebayac, Lo BOHK 6e3mno-
CepefiHbO PerysioTb BiAHOCUHM iepKaBU i NIOAUHY, 0COBMBO KOMM NAETHCA MPO
peani3auito KOHCTUTYLINHUX HOPM.

Kpim Toro, HabyBae 3HauyLLOCTi 1 Ta 06CTaBMHa, LLIO KOHCTUTYLIit0 MOXHa 6e3no-
cepefHbO 3aCTOCOBYBATY Y BiAHOCUHAX Mi>K MPUBATHUMM 0cobamMu (ropn3oHTanbHe
KOHCTUTYLiiHEe NPaBo). 3 iHLWOro 6OKY, KOHCTUTYLi0 CbOrofHI He MOXHa PO3yMiTH
JIMLWe AK CYKYMHICTb KOHKPETHMX HOPM — MPaBWJl, afKe HaBiTb y KpaiHax nucaHoi
KOHCTUTYLii BOHa MO>Ke CKNTafaThCA i3 JeKiNbKOX «KKOHCTUTYLN» Ta npeambyn ao
KoHcTUTYLin (DpaHuin). Y 6yab-akomy BUNaKy KOHCTUTYLA NpAMO abo iMnniumT-
HO OXOMJIIOE LIiHHOCTI @60 3aranbHi NPUHLMNK NpaBa (3aneXxHo Big TepmiHonorii).

3BiACcK NUTaHHA NPO 0COBNMBY BaXK/NMBICTb 3aXMCTY KOHCTUTYLIN | Npo Heob-
XiAHICTb Ta NPU3HAaYeHHA KOHCTUTYLIINHOTrO KOHTPOJTIO B AEMOKPATUYHI AepaBi,
NPO KOHCTUTYLiNHI CYAN, OCHOBHOI GYHKL € AKUX € AKPa3 3aXUCT KOHCTUTY-
Ui, AKi CbOrofjHi 06rpyHTOBaHO BBaXKaloTbCA HEBIJ'EMHMM CKNagHUKOM Gopmu
OepXkaBHoOro npasniHHA. MigKkpecnnmo, KOHCTUTYLINHI CYAn nepeaycim AitloTb AK
IHCTUTYLIA, WO NOK/MKaHa 3aXULLATWN HEe NNLLE KOHKPETHI KOHCTUTYLiNHI Hopmu,
a N KOHCTUTYLINHI LLIHHOCTI: CyBepeHiTeT, TepuTopianbHy LiniCHICTb, AEMOKpaTIlo,
npasa NoANHN, BEPXOBEHCTBO Mpasa.
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AnHa MONITOBA

KaHAMZaT IOPUANYHUX HayK, JOLEHT,

noueHT Kadeppu npasa
€KOHOMIKO-MpaBoBOro Gpakynbrety
MapiynonbcbKoro gep»kaBHOro yHiBepcuTeTy

POJIb CNEWIANIbHUX CYB'EKTIB
Yy NPOTUAII rEHAEPHO 3YMOBJIEHOMY HACUJIbCTBY
B YMOBAX 36POMHOI0 KOHONIKTY
(BOEHHOI'O CTAHY)

3ayBaKMMO, LLIO NMUTaHHA CUCTeMM Cy6'€KTIB MPOTUAIT 3NOYNMHHOCTI 3aNMULWAETLCA
ONCKYCiHUM. Y3aranbHiolum HayKoBi Nigxoan 4o BU3HaUeHHA Cy6'ekTiB npoTuaii
3I0OYMHHOCTI [3ano6iraHHA 310YMHHOCTI, NPOdINAKTUKN 3MOUNHIB (KPMMIHANbHUX
npasonopylueHb)], B. ByTeHKo 3a3Hauvae, Wo «A0CNigHUKIN PO3riafaTb NOro y
Pi3HUI CMOCi6: AK OKpeMy KPMMIHOMOTiYHY KaTeropito, TaK i LAAXOM NPOCTOro ne-
peniky cy6’ekTiB NpoTUii, B 3aNeXHOCTI Bif iXHiX GyHKLIN, piBHA PyHKLiOHYBaHHA
Ta iHLUINX O3HaK; AK CYKYMHICTb BifnoBigHUx cy6’ekTiB, 06'€elHaHMX 3a XapakTepom
BMKOHYBaHOI coLjianbHoi GyHKLT, Tak i CMCTeMHO, TOBTO B AKOCTI coLianbHO 06yMOB-
neHoi iepapxiyHoi cctemu. [MepLua rpyna HayKoBLiB po3rnagac cy6'ekTiB npoTumaii
3/TOUMHHOCTI AIK NEeBHY CYKYMHICTb ep»<aBHUX OPraHiB, iepaBHUX Ta NPUBATHUX
YCTaHOB, OKpPEMUX iHAUBIAIB, AKi B MeXKax CBOEI KoMneTeHLUiT abo HafgaHUX iM nNpaB
30INCHIOOTb BM/IMB Ha KPUMiHANIbHO MPOTUMNPaBHi NPOABY 3 METOK 3HVPKEHHSA X
IHTEHCUBHOCTI, YCYHEHHA MPUYUH Ta YMOB 3/I04MHHOCTI. [lpyra rpyna HayKoBLiB
po3rnagae cy6’ekTiB NpOTUAIT 3NOUYNMHHOCTI He NnLLE B iX CYKYMHOCTI, AKY MOXHa
BU3HAUUTU Yepe3 BUKOHYBaHi HUMK GYHKLITY BKa3aHil cdepi, a B AKOCTi CUCTEMHOTO
YTBOPEHHS, WO Ma€ BigNOBIAHI AKICHI 03HaKkm» [1, c. 116-117].

He 3arnubniolounch y AUCKYCilHI acnekTy LbOro nNUTaHHA, MU NiATPUMYEMO
TUX BYEHUX, AKI NiJ cy6'ekTamy 3anobiraHHA 3NOYMHHOCTI PO3YMiloTb LepKaBHi
opraHu, rpoMafchKi opraHisauii, couianbHi rpynu, cny»*k60BuUx ocié 4m rpoma-
[sH, SIKi CNPSIMOBYIOTb CBOIO AiANIbHICTb Ha PO3PO06IeHHs i peanizaLito 3axofiB,
MOB'A3aHUX i3 3aN06iraHHAM, 0OMEXEHHSAM, YCYHEHHAM KPUMIHOTEHHMX ABULL, Ta
NPOLECIB, WO MOPOAXKYIOTb 3IOUYMHHICTb | 3N0UYNHK, @ TAKOX Ha IX HeJoNYyLLeHHA
Ha Pi3HMX 3TOUYMHHUX CTafisiX, Y 3B'A3KY 3 UMM MaloTb NpaBa, 060B'A3KM i HECYTb
BiANoBiganbHicTb [2, c. 326].

Mpobnema reHaEPHO 3yMOBJIEHOTO HACKJIbCTBA B YMOBaX 30pONHOI0 KOHPAIKTY
(BOEHHOrO CTaHy) BUHMKNA LWe Y 2014 p., i3 MOYaTKOM TaK 3BaHOrO «ribprgHoOro»
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dbopmaty Mi>kHapogHOro 36PONHOro KOHGNIKTY, AKUI BCINAKMMM 3acobamu 3ane-
peuyBana pociicbka defepallis, BKasyuu, L0 BOHA He € CTOPOHOI0 KOHONIKTY, a
HaJae nvLle rymaHitTapHy fonomory melukaHuam lon6acy. Pasom i3 Tumy gonosigi
YnpasniHHA BepxoBHoro komicapa OOH 3 npas ntoanHu (gani — YBKIJT) 3a nepiog,
i3 14 6epe3HA 2014 p. go 31 ciuHA 2017 p. 3a3HaueHo: «Big camoro noyaTky 36poi-
HOro KOHQIKTY y KBiTHi 2014 p. YBKIJ1 BigMiuag, Lo Npo cekcyanbHe HaCUIbCTBO
3 60Ky YCixX CTOpIH, AKi 6epyTb y4acTb y 60M0BUX AiAX, NOBILOMASAE YNMANO NOFEN,
AKI NPOXMBaOTb B3AOBX NiHiT 3iITKHEHHA. YacTo HenepeBipeHi, Taki NoBigoOMNIeHHA
LUMPOKO PO3MOBCIOAXKYBannca 3acobamm MacoBoi iHpopMaLii no obuasa 60ku Big
NiHIT 3iITKHEHHA, CNPUAYN NOTNNOIEHHI0 HEQOBIPK, PO34iNy Ta BOPOXKOCTI cepefq,
MicLeBMX rpomag. Bunaaku cekcyanbHOro HaCUIbCTBa YacTo HelOCTaTHbO BUCBIT-
neHi, 30KpemMa, Yepes 3arafbHy He3pYUHICTb LWoA0 0OroBopeHHA Liei npobnemu,
a TaKOX Yyepes CTMrMy Ta TpaBMu, NoB’A3aHi 3 HUMK. YBKIJ1 He mano MoXnnBocTi
nepeBipuTK yci NOBIAOMNEHHA NPO CeKCyasibHe HAaCMIbCTBO, MOB'A3aHe 3 KOH-
dnikTom, NPo AKi oMy cTano BiioMO, 0COBMBO Ha TePUTOPIl, AKa 3HAXOAUTLCA
nig KOHTponem 036poeHKX rpyn. Lie nos'A3aHo 3 06MeXXeHHAM JOCTYyny [0 OKpe-
MUX MiCLib 3 MipKyBaHb 6e3neKu, pPigKMMy MOXIMBOCTAMY JOCTYNY [0 OCib, AKMX
TPUMaIoTb Mif BapTOIO Y 3B'A3KY 3 KOHPNIKTOM, Yy LMX paioHax Ta HEroTOBHICTIO
nofelt roBOPUTU Ha Lo TeMy Yepe3 noboloBaHHA NomMcT. He matoun goctyny o
AsToHOMHOT Pecny6nikun Kpum, YBKINJ1 mae obmexxeHy iHbopmaLito Mpo cekcyanbHe
HaCUNbCTBO, NOB'A3aHe 3 KOHPNIKTOM, TaM. BigcyTHiCTb 6e3nocepefHix KOHTaKTIB
i3 >kKepTBaMM POOUTb MEHLL iIMOBIPHVM PO3KPUTTA HUMUW feTaneln, Aki 6 o3sonunu
YBKI/13po6umTi BUCHOBKM NPO 3aCTOCYBaHHA CEKCyanbHOro HaCUbCTBa. BigcyTHiCTb
JoCTyny fo 0cCi6, No36aBeHrX BOJi, NePELIKOAXAE YCiM MOXKMBOCTAM 3iAICHEHHSA
He3aneXXHoro HarnAgy Ta He JO3BOJAE OLHUTA BUHUKHEHHA Ta MOLUMPEHICTb aKTiB
KaTyBaHb i CekcyasibHOro HacunbcTBar [3].

Tak, 6e33anepeyHum € To GpaKT, Lo cuTyaLlisa go 22 noTtoro 2022 p. Wwopo npoTtuail
reH4epHO 3yMOBJIEHOMY HaCWUbCTBY B YMOBaX 30pONHOro KOHGNIKTY (BOEHHOMO
CTaHy) He CcToANa TaK rocTpo Ans YkpaiHu. Came noBHomaclwTabHe BTOPrHEHHS
pocincbKoi peaepalii, ToyaToK MirpaLifiHMX NpoLeciB Ha TepPUTOPIT HaLLIOT AiepXa-
B, HACUSIbCTBO i TOPTYPY WOAO LIMBINIbHOrO HaceneHHnA Ta BinCbKOBOMOMOHEH WX,
BTpaTa »K1TMa NoKa3anu HaABHI NPOraavHn B HallioOHanbHOMY 3aKOHOAABCTBI LLOAO
pearyBaHHs Ha Taki rpy6i nopyLleHHs MiXKHapOAHOIO Ta MiXKHAPOAHOIO r'yMaHiTap-
Horo npaga. Cepep nNporaavH 3BepPTaEMO yBary Ha BifCYTHICTb Yy 3aKOHOAABCTBI
BM3HAYeHHA reHAepHO 3yMOBNEHOr0 HACUMIbCTBA, MEXaHI3MY 3aXMCTy NOCTPaxAanmnx
Bifj TAKOrO HaCWU/bCTBA, WO BKA3Yy€E Ha BiACYTHICTb Aep>KaBHOI LLiNbOBOI Nporpamm
NpOoTWAIT TaKUM JiAHHAM, @ TAKOX Kona cy6’eKTiB NpoTuail.

CraHom Ha 1 BepecHsa 2023 p. Odicom leHepanbHOT NpoKypaTypu YKpaiHu
06nikoBaHO 231 $aKT CEeKCYaNlbHOIrO HAaCMbCTBA B YMOBAX KOHPIIKTY, 30Kpe-
Ma: XepCcoHCbKa 06nactb — 69, Kuiecbka o6nactb — 52, [loHelbKa 0651actb — 55,
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XapkiBcbka obnactb — 21, 3anopisbka ob6nactb — 15, YepHiriscbka obnactb - 5,
JlyraHcbka obnactb - 3, Mnkonaiscbka 06nactb — 9, Cymcbka obnactb — 2. Ane e
NWe YacTMHA TUX KPMMiHaNbHO NPOTUNPABHUX AifiHb, AKI KpnMiHanbHWI Kogekc
YKpaiHu BigHOCUTb O reHAepHO 3yMOBJIEHOrO HaCUIIbCTBA, afiXKe 3a CBOEID CYTTIO
BOHO OXOMJIIOE: KaNiLTBO CTaTEBMX OpraHiB (YacTuHa nepLa cTatTi 121), noboi Ta
MOpAYBaHHA (cTaTTA 126), AOMALLHE HAaCUNbCTBO (cTaTTA 126-1), KaTyBaHHA (cTaT-
TA 127), He3aKOHHEe NpoBefeHHA abopTy abo cTepunisauii (cTaTTa 134), He3aKOHHe
NpoBefeHHA JocnifiB Hag noanHot (cTaTTa 142), nopyweHHA BCTAHOBEHOTO
3aKOHOM MOPAAKY TPaHCMIaHTaLii aHaTOMIYHMX MaTepianis noguHM (cTaTTa 143),
HacUNbHULbKe OOHOPCTBO (cTaTTy 144), Topriena nogbMu (ctatta 149), npu-
MYyLUYBaHHA Jo wnoby (ctatTa 151-2), 3reanTyBaHHA (cTaTTa 152), cCekcyanbHe
HacunbcTBO (CTaTTA 153), MOpYLIEeHHA PiBHOMPAaBHOCTI POMafAH 3aNeXHOo Bif
X pacoBOi, HaLiOHaNbHOI, perioHanbHOI HaNeXHOCTI, PeNirinHNX NepeKoHaHb,
iHBanigHOCTI Ta 3a iHWKMM 03Hakamu (cTaTTa 161), BBE3eHHSA, BUTOTOBMIEHHA abo
PO3MNOBCIOAKEHHA TBOPIB, LLIO MPONarytoTh KynbT HACUIbCTBA i )OPCTOKOCTI, pacoBy,
HaLioHanbHy um peniriHy HeTepnuUMICTb Ta ANCKpUMiHaLito (cTatTa 300), BBE3EHHS,
BUIOTOBJIEHHSA, 30YT i PO3NOBCIOAXKEHHSA NOpHOrpadiuHMx NpegmeTis (cTaTTa 301),
ofleprkaHHA AOCTyny Ao AuTAYoi nopHorpadii, it npuabdaHHsA, 36epiraHHA, BBe3eH-
HA, NepeBe3eHHA UM iHLLe NepeMilleHHs, BUTOTOBJIEHHSA, 30yT i PO3MOBCIOAXKEHHSA
(ctatTA 301-1), NpoBeAEHHA BULOBULLHOIO 3aX0fy CeKCyasibHOro xapakTepy 3a
y4yacTio HEMOBHOMITHLOI 0cobu (cTaTTA 301-2), CTBOPEHHA ab0 YTPUMaHHA MicLb
po3nycTu i 3BigHNLUTBO (cTaTTA 302), CyTeHepPCTBO abo BTATHEHHA 0COOU B 3aHATTA
npoctutyuieto (ctatTa 303), HACUNBCTBO HAL HACeNIEHHAM Y PaioHi BOEHHMX Al
(cTaTTA433), NOpYyLIeHHA 3aKOHiIB i 3BM1YaiB BiiHU (cTaTTA 438), reHouunA (cTaTTa 442).

o » cTocyeTbcA creuianbHUX cy6’'ekTiB NpoTULil reHaePHO 3yMOBNEHOMY
HacubCTBY B yMOBaX 30pONHOro KOHGMIKTY (BOEHHOIO CTaHy), TO BaX/MBY posib
y pO3cnifyBaHHi Taknx KpMMiHanbHUX NpaBonopyLueHb Bifirpae [lenaptameHt
NPOTUAIT 3N104MHaM, BUNHEHVM B YMOBAX 30pOMHOIo KOHOMIKTY (peopraHizoBaHO y
2019 p. i3 lenaptameHTy Harnagy y KpMiHanbHNX NPOBafXKEeHHAX LOAO 3/10UMHIB,
BUMHEHVIX B YMOBaX 30pOHOr0 KOHPAIKTY), y CTPYKTYpPi AKOro BUOKpPEMIeHo Ynpas-
NiHHA NpoLeCcyanbHOro KepiBHULTBa JOCYAOBMM PO3C/iAyBaHHAM Ta NiATPUMaHHA
ny61iYHOro 06BYHYBaYEHHA Y KPUMiHaNbHMX MPOBAKEHHAX NPO 3M10UYNHM, NOB'A-
3aHi i3 cekcyanbHUM HaCUAbCTBOM. TaKOX TaKi KpMMiHaNIbHO NPOTUNPaBHI AiAHHA
pocilicbKoi depepadii B YKpaiHi po3cnigytoTs HauioHanbHa noniuis YkpaiHu, Cnyx6a
6e3neku YKpaiHu, [lep»aBHe 60po po3chigyBaHb, HalioHanbHe aHTMKOpYNUiiHe
6t0po YKpaiHu. MpouecyanbHe KepiBHULUTBO 3AilicHI0e Odic [eHepanbHOro NPoKy-
popa Ykpainu. OpraHu npokypaTypu NpeacTaBiaioTb CTOPOHY 0OBUHYBaUeHHA y
CyAax Ta CNigKyoTb 38 AOTPMMAHHAM 3aKOHIB, M>KHaPOAHUX HOPM i MPaKTUK Mif
yac JOKYMEHTYBaHHA BOEHHUX 3/TOYMHIB.
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Okpim TOro, B YKpaiHi B pamkax imnnemeHTaLii nonoxeHb MemopaHaymy mix
OpraHi3zauieto O6’egHaHmx Hauii Ta Ypsagom YkpaiHy npo cniBpobiTHULTBO WoAo
3ano6iraHHA Ta NpPoTULii ceKcyanbHOMY HaCUNIbCTBY, MOB'A3aHOMY 3 KOHOIIKTOM,
cTBOpeHo MixBigomuy pobouy rpyny 3 nTaHb NPOTUAIT CEKCyanbHOMY HaCUITbCTBY,
nos’A3aHoOMy 3i 36poliHoto arpecieto pd NpoTu YkpaiHu, Ta HajaHHA fONOMOrHn
nocTpaxxganum (oopagunin opraH npu Komicii 3 nutaHb KoopAuHauii B3aemogil
opraHiB BMKOHaBYOI BNaan Wwopao 3abesneyeHHA piBHUX NpaB Ta MOXJIMBOCTEN
»KIHOK | YOMOBIKIB).

MigcymoBytoum, Cifg 3ayBaXknUTW, LLO CKNAGHO OLiHWTY POSb NEBHUX CriewiasibHNUX
cy6’eKTiB y NpoTugii reHaepHO 3yMOB/IEHOMY HACUIIbCTBY B YMOBAX 30POMHOro
KOHONIKTY (BOEHHOIO CTaHy), af»Ke 3HayHa iHpopMaLis, AKa CTOCYETbCA iX Aianb-
HOCTi, Ma€e 0bMexxeHHA. Came TOMY Ha 3aKOHOZABUYOMY PiBHi HEOOXiAHO PO3pPO6UTH
KOMMJIeKCHY Nporpamy nNpoTugii reHaepHO 3yMOBIEHOMY HaCUbCTBY B YMOBaX
36pONHOIO KOHONIKTY (BOEHHOMO CTaHy), WO AO3BOUTL BU3HAUNUTK Npobnemu Ta
LUNAXM TX PO3B’A3aHHA, @ TAKOX KOJIO filePXKaBHMX OPraHiB, rPOMajiCbK1X OpraHisauiin,
couianbHUX rpymn, CNy»00BKX 0Ci6 UM rpomafsH, HEOOXiAHNX Ans 1T BUKOHAHHS.
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Bonogumup PUBAJIKO

KaHAMZaT IOPUANYHUX HayK, afiBOKaT,

rofIOBHMI cnevianicT BiAaAiny 3 NuTaHb

peani3auii NOBHOBaXeHb 3 NTaHb He3aneKHOCTi CyAAiB

ynpaBniHHA 3abe3neyeHHsA JiAnbHOCTI yneHiB Buwoi pagy npasocynaa
cekpeTapiaTy Buwoi pagn npasocyaasA

AnHa PUBAJIKO
NOMIYHVK CYAAi
KoHctuTyuinHoro Cygy YKkpainu

AUCLUUMJIIHAPHA BIANOBIAAJIbHICTb CYAAIB
B YKPAIHI TA LUTATI A>KOPAXKIA (CLUA)

€BponencbKnii BUGip YKpaiHu CTBOPIOE HOBI MepPCMeKTVBY CMiBPOOITHULTBA 3
PO3BMHEHVMU KpaiHaMK, CMPUAE 3MiLHEHHIO NO3MLi HaLWOoi fep»KaBn y ¢BiTi. [lo-
CNigXKeHHA NPaKTUKN NPUTATHEHHA CYAAIB A0 AMCLUMMIIIHAPHOI BiANOBIAAaNbHOCTI
B YKpaiHi Ta iHWKWX KpaiHaX € OA4HMM i3 BaXKNMBWX 3aBAaHb.

AK cTBepIXKyYIOTb fiedKi lopncTy [1], MOpyLIEeHHA Cyaaeo HOPM MaTepianbHOro i
npouecyanbHOro npasa He MOBVHHI BXOAUTY A0 nepeniky niactas AucumunaiHapHol
BiANOBIZanbHOCTI, a Buwa paga npaBocyaaa Mmoxe NpUTAraTy Cyaais 4o Bignosiganb-
HOCTI NLLe 3a NOPYLUEHHA eTUYHKX npaBua. OgHaK MM He MOrOAXKYEMOCA 3 TaKM
TBepAKeHHAM. Ha Halwe nepekoHaHHA, cyaasa Ma€ HeCTV AUCUUNAiHapHy Bignosi-
JanbHICTb He NuLe 3a NOPYLUEHHA MNPaBuA eTUKK, @ 1 3@ NOPYLUEHHS, BUMHEHI HUM
y npoueci 34iNCHeHHA CyaounHCTBA. JTloguHi, AKa 3BepTaeTbca A0 CyAy, O4YEBMAHO
He[lOCTaTHbO TOrO, W06 cyaas cebe NOBOAVB BBIUNMBO, aflXKe fAKa i1 KOPUCTb i3 dpop-
ManbHOI BBIUNMBOCTI, AKLIO CYAAA YXBaIUTb HE3aKOHHE pilleHHA. BBaxaemo, o B
HaLLIOMY HaLlioHaIbHOMY 3aKOHOZABCTBI BApTO 36eperty NigcTaBu AUCUUMTIHAPHOT
BiAMNOBifaNbHOCTI CyAZiB, AKi BUKNMKAOTb HEOOXiAHICTb OLiHIOBATY CY10BE PilLeHHS.

3 ornApy Ha ue BaXNMBO BMBYATY AUCUUMNIHAPHY BiANOBiganbHICTb Cyaais B
iHWKX KpaiHax, 30Kkpema y CnonyueHunx Ltatax Amepukn. HaBegemo nprknagm
3 gUcUMniiHapHOI NPaKTUKK WTaTy [Kopaxis, Wo 6e3nocepenHbo NOB'A3aHi 3i
3[iicHeHHAM npaBocyaaA. Lie onucaHo B matepianax cemiHapy «ncumnniHapHa
BiAMNOBiJanbHICTb Cyaais B YKpaiHi», opraHizoBaHoro Buuyoro pagoto npasocyans 3a
nigTpnmkn Mporpamm USAID «HoBe npaBocyaasa» 25 TpasHA 2017 p.y m. Kuesi [2].

3okpema, cyaas k. Binbam bacc-cTaplumi cninkyBaBcaA 3i CTOPOHOIO y CnpaBi
CTOCOBHO ManbyTHbOrO NPOBafXeHHA, NOPaANB CcecTpi 0OBUHYBaUEHOrO B Kepy-
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BaHHi TPaHCMOPTHMM 3aC0O0M y CTaHi ankoronbHOro abo HapKOTUYHOTO CM'AHIHHA
AK il 6paTy cnig noBecTnca, NoobilAB 3anaroanTy Cnpa.y, AKLLO 6paT nepeHece ii
po3rnag Ao Noro cygy, Wo B nofanbLioMy i 3poOKB; He Maloun >KOAHMX MOBHOBA-
XeHb, yXBanioBaB HE3aKOHHI PilleHHA NPO CTATHEHHA «aAMiHICTPAaTUBHUX BUTPAT»
i3 06BMHYBauYeHUX Y KPUMiHaNbHMX CrpaBax, WO 3apaxoByBannca Ha PaxyHKM
OKpYry, HaMaralumcb MakcMMasbHO 36iNbLUNTY KiflbKiCTb OTPUMYBaHWX JOXOAB,
Ha AKi OKpyr He MaB npaga. Cyaaa npucyakysas WTpadu 6e3 HanbaBokK BiANOBIgHO
[10 3aKOHOJABCTBa LUTaTY, Lo No36aBusIo WraT [pKopasKia MOXNMBOCTI OTPUMATH
BiANOBIAHI JOXOAW; NPOABNAB yNepeKeHiCTb A0 OCib, AKi, Ha 1Oro 4yMKy, rono-
cyBanu abo 3pobunu GpiHaHCOBUI BHECOK HA KOPUCTb NOro OMOHEeHTa. TakoX BiH
HeofHOPa3oBo 6paB yyacTb B O4HOCTOPOHHbOMY CMifIKyBaHHi, 4acTO BMBOAMB
006BUHYBaYeHNX laTMHOAMePUKaHLiB i3 CyAOBOI 3an1 Ta PO3MOBIAB i3 HUMM Biu-
Ha-Biu (Take BiJOKPeMNEeHHA OfHUX NiACYAHMX Bif iHLWMX CTBOPIOBAIO BpaXeHHs
3aLikaBneHocTi abo ynepeaKeHOCTi Ha MiACcTaBi pacy abo HauioHanbHOCTI). Kpim
uboro, cyaas k. Binbam bacc-ctapwunin, npoasnsatoum ¢aBopuT3M Ta KEPYHOUNCb
CiMeHUMM iHTepecamu, He3aKOHHO NPU3HaYaB CBOTO CMHa BUKOHYBaTV 060B'A3KM
cyagi wTraTy B oKpys3i [pengi nig yac cBOEi BifCyTHOCTI; 3acyanB 06BUHYBauYeHOro
3a 10ro BiiCYyTHOCTI, He3BaXKatoum Ha 3anepeyeHHs 3 60Ky 10ro 3axncHUKa; He AaB
MOKNMBOCTi 0OBUHYBaYeHOMY BMCIOBUTM CBOI 3amnepeyeHHs NpoTn 06BMHYBa-
YeHH#, NOTiM 3B'A3yBaBCA i3 3aXMCHUKOM, NPOCKB BMbayeHHs 3a Le i 6paB yyacTb
B OJHOCTOPOHHbOMY CMiNIKYBaHHi.

Cynana bap6apa [Ix. Mo6ni BucnioBnioBana o6pa3nmsi KOMeHTapi, AKi 3acBia-
yyBaJiv HEOO'EKTUBHICTb | ynepeXeHicTb WoAO0 afiBOKaTa; CMiflKyBanacsa B OfHO-
CTOPOHHBbOMY MOPAAKY 3i CTOPOHaMM Ta aABOKaTaMu; CBOEYACHO He yxBasoBana
pilleHb y CyAOoBMX CnNpaBax, Wo NPU3BOAUIO A0 HEBUMPaBAAHUX 3aTPUMOK, 30-
Kpema, po3rnag aesKkunx cnpas 6yno 3aTprmaHo GinbLu HiXk Ha YOTUPW POKKM. BoHa
HajlaBana nepesary nofgopokam nepej CyfoBMMM CnpaBamMy, WO MNpr3Besio Ao
3HAaYHUX 3aTPUMOK Y PO3IALi CNpaB.; BMBIiLWYBasna 3HaKu Ha ABepAX CYA0BOI 3aNK i3
BKa3siBKamui, KOMy [JO3BONIAETbCA, @ KOMY 3a00POHAETLCA BXOANTY [0 CYA0BOI 3au,
LLO NepeLIKOAXKano BiAKPUTOMY JOCTYNy [0 NpUMilleHHA. TakoxK BOHa HajaBasa
BKa3iBKW CyAOBUM NpMCTaBaMm i NpaliBHUKaM Cyay CTaBUTY 3anTaHHA NPeaCcTaBH-
Kam rpomMagCbKOCTi Ta lopucTam, AIKi crnocTepiranu 3a CyAoBYM MPOLIeCoM, BUMarana
BifJ H/X Ha3BaTu CBOE iM'A Ta nocagy. [ig yac po3cnigyBaHHA il NpaBonopyLleHb
CyAnA HajaBasa HenpaBABi CBifgUYeHHA.

Cynaa AmaHpa @. Binbamc HakasyBana yTpumyBaTu MigCyAHMX y CnpaBax npo
HapPKOTUKM NPOTArOM HEBM3HAUEHOIo CTPOKY B YMOBAX i30MsLjii Ta 6e3 npaBa Bu-
CJIOBJIEHHA | KOHCYNbTYBaHHA 3 IXHIM aABOKaTOM; yB'A3HWIIA NIACY[HOTO Y CNpaBi
NpPO HapKOTUKM 3a Te, WO LA 0coba CKopurcTanaca CBOIM NPaBOM Ha OCKapMeHHs
pe3ynbraTiB BUNagKoBOI NepeBipKM Ha HapKOTUKN. Cyaasa B O4HOCTOPOHHbOMY MO-
pAZKyY nianucyBana Hakaswy 6e3 npoBeAeHHA CYyA0BOro 3acifjaHHA abo 6e3 fo3Bosny
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Ha CNyXaHHA BUCTYNIB YCiX CTOPiH CNOpPY; AO3BONANA YlleHaM CBOEI POAMHM BECTN
cnpaBwm 3a ii yyacTi, He BAalouncb Npu LiboMy Ao camoBiasoay. AMaHga @. Binbamc
B OAHIN 3i CnpaB Np13Haynna CBO AOYKY OMiKYHOM 3a NPU3HAYeHHAM Cyay; KOnm
UneHu poavHY Cyaai BUCTYnanu B CyAi Bif iMeHi CBOIX KNi€HTIB, BOHa yxBastoBana
pilleHHA Ha iXHI0O KOPUCTb; 4O3BONANA OPeHAAPEBI, AKUIN TakoX OYB IPUANYHM
napTHePOM ii CMHa, BUCTYNaTW Nepeq Helo B YACNEHHMX CNpaBax; AeMOHCTpyBana
baBoOpPUTN3M CTOCOBHO eAKMX MiACYAHUX Y CNPaBax Npo HapKOTWKM Ta, He3BaXKalouu
Ha 3anepeyeHHsA NPoKypopa i cniBpoObITHUKIB Cyay, BKNoYana fo nepeniky nigcyaHux
y CnpaBi Npo HAPKOTUKM OCi6, AKi He BignoBifan BCTaHOBNEHMM KpuTepiaM. OKpiMm
LibOro, BOHa rofioByBana Ha 3acCifaHHAX Ta yXBanoBana pilleHHA Npo 3BiflbHEHHA
nig ocobucte 3060B'A3aHHA 3'ABUTUCA 40 CyAy Y CNpaBax 3a y4acTi CMHa i CyaoBoro
npucTaBa, AKUN Takoxk OyB ii Apyrom; norpoxysasna NiacyaHin yB'AZHEHHAM, AKLLO
BOHa CKOPMWCTAETbCA CBOIM MPaBOM Ha OCKap»KeHHA BUPOKY; BUKOPUCTOBYBana
rpy6y, HeNpUCTONHY Ta 06Pa3NUBY NIEKCHKY Y 3BEPHEHHSAX A0 0Cib, AKi BUCTYNanm
nepep Helo B CYAi; Nif Yac po3cigyBaHHA WOAO Hel faBana HenpasayvBi CBiAYEHHA
cTapwomy cniguomy KeanidikauinHoi komicii cygais. Cynaa gonomorna nnemiHHu-
KOBIi CBOro ipyra Ta YCnilHOMY MiCLIeBOMY afiBOKaTOBI YHUKHYTN O6BMHYBauYeHb y
YKOPCTOKOMY MOBOIMEHHI 3 AiTbMM, IO O3BOMINIIO LibOMY NeMiHHUKOBI 306eperTu
niLeHsilo Ha CTPaxoBy AiANbHICTb | pO6OTY ANA BUNNaTy cBoim 6aTbKam 6opry. Konm
YoJIOBiKa 3aapeLUTyBasiv 3a »KOPCTOKe NOOWTTA Y CTaHi ankorofabHOro Cn'AHIHHA
[BOX CMHIB-MIgNITKIB i NPOTU HbOro 6yno BUCYHYTO 0OBMHYBayeHHsA 3a BicbMOMa
NyHKTamu (gBa 3 AKMX Oynn TAXKKMMM 31104MHaMu), cnpaBy O6yno nepefaHo Ha
po3rnAag cyaai Binbamc, Aka Bxe Bena cnpasy NpO po3nyyYeHHA LibOro YOJoBiKa.
Ha BigkpuTtomy CcyfioBOMY 3acifiaHHi Cyaaa HeHaneXHM YMHOM BifKMHyna o6Bu-
HYyBaUYeHHA Y CKOEHHI TAXKKMX 3/T0UMHIB Ta JO3BONMIA LibOMY YONTOBIKOBI OTPMMATH
CTaTyC yyaCHMKa Nporpamu posrnsagy cnpas Npo HapKOTUKK (06BMUHYBavyBaHi y
CKOEHHI 3/10UMHIB, NOB'A3aHUX i3 HACMIBCTBOM, HE MAlOTb Ha Lie npaga). AK BoHa
noAcHWnNa cniBpobiTHMKam cygy, i 6yno BigomMo Npo HeMPaBOMIPHICTb TakuX Aii,
ane pAAbKO NiACyAHOro MONPOCKB AONOMOrTU NemiHHMKY. Cyaaa no3sonuna aa-
BOKATOBI, AKUI NpeAcTaBnAs ii iHTepecn y KBanidikauinHin komicii cyaais, Hapani
npeacTaBATA CTOPOHW y CNpaBax, AKi po3rnaganu B ii cyai. BoHa He nosigomuna
iHLWi CTOPOHV NPO TaKuni 3B'A30K | feMOHCTPYBana ¢aBopuTN3M [0 CBOTO afjBOKa-
Ta. B ogHin 3i cnpaB uen afBoKaT NpeAcTaBAAB XiHKY, OOBMHYyBauyBaHy B y4acTi
y CxeMi BUpPOLLyBaHHA i 30yTy BeNMKOT KinbKOCTi MapuxyaHu. MigcyaHy 3BinbHuUAM
3-nig BapTu Nig 3actasy y cymi 100 Tucay gonapis CLUA. Cyaasa Binbamc Haka3ana
3aMiHUTK rPOLLIOBY 3acTaBy Ha MalHOBY, a NOTIM Haka3ana nepegaty 100 Tncay
ponapis CLUA it agBoKaToBiI.

Ha nigctaBi HaBefeHUX NPUKNagiB MOXHa AiNTY BUCHOBKY, LLIO CyAAA MAE HECTU
ancunniiHapHy BignNoBiJaNbHICTb He NuLe 3@ NOPYLEeHHA NPaBui eTUKK, a 1 3a
nopyLUeHHSA, AKi BiH BUNHWB Y NpoLeci 3AiNCHEeHHA CyA0UYNHCTBaA.
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Masno CUHULAH

nokTop dinocodii B ranysi npasa,

CTapLwui BUKnagay kabegpu

Npu1BaTHO-NPaBOBUX AVUCUUNAIH | MOPCbKOrO Npasa
HaBuanbHO-HayKOBOro MOPCbKOro ryMaHiTapHOro iHCTUTYTY
OpecbKoro HalioHanbHOrO MOPCbKOrO YHiBEpCUTETY, aiBOKaT

OKPEMI MUTAHHA AOCTYNY BNO
[0 NPABOCYAAA

Micna noyaTky NOBHOMACLITabHOrO BTOPrHEHHSA POCiicbKoi peaepalii Ha TepuTo-
pito YKpaiHu 36inblumBCA 06CAT TMMUYacOBO OKYMOBaHOI TEPUTOPIT, O CNPUYMHIUIIO
NOTOKM MacoBOI Mirpauii ntogein. 3HauHa YacTMHa HaceneHHA 34iNncHuNa nepemi-
LLEHHA BCepeanHi KpaiHu [0 6inbLu 6e3neYHnX perioHis, yHaCnifokK Yoro KinbKicTb
BHYTPIiLWHbO-NepemileHnx ocib (BIMO) ctaHoM Ha 1 BepecH:A 2023 p. cArHyna 4 MiH
965 T1rC. ocib [1]. Y LbOoMy KOHTEKCTi NMTaHHA TepUTOpianbHOI NiACY[HOCTI CnNpaB
3a yyacTto BINO cTano gy»xe akTyanbHUM.

BepxoBHuin Cyn po3’AcHMB, WO 3 N030BaMy A0 CydiB 3a Micuem GakTUYHOro
NPOoXKMBaHHA/NepebyBaHHA MOXYTb 3BepTaTNCA 0cobu, AKI CTanu Ha 061k AK BMO.
BogHouac ocobu, siki He nepebyBatoTb Ha 061Ky AK BIMO, NoBMHHI 3BepTaThCA 3
Mo30BaMu A0 CYAiB, Ha AKUX 60 BU3HaUeHO TepuTopianbHy NiACYAHICTb CyaiB, AKi
3anu1LWaTbCA B 30Hi 6OMOBYX fi un B oKkynauii [2]. BUHATKaMW € BCTaHOBNEHHA
baKTiB HapOLXKeHHs, CMepTi, AKi BiAOYIMCA Ha TMYACOBO OKYMOBaHil TepuTopii.
I3 TaKMMKM MO30BaMM MOXHa 3BepPTaTUCS Y OyAb-SKNUIA MiCLLEBUI Cyf 3arasbHoT
IOPUCANKLIT Ha TepuTOpIT YKpaiHu.

YTim cyaoBa npakTrka 4OCUTb HEOAHO3HAYHA Y MUTAHHAX TepUTOpianbHOI NiACYA-
HoCTi cnpaB 3a yyacTi BINO. 3rigHo 3 iHpopmalli€to, HasiBHOO B EAVHOMY fiep>KaBHOMY
peecTpi cynoBux pilleHb [4], cyau BifcTynatoTs Bif nosuuii BepxosHoro Cyay, 06rpyH-
TOBYHOUU CBOI PiLLIeHHS (yxBav) Tak1M: fOBifKa NPo B3ATTA Ha 067k BINO He HanexunTb
[10 nepeniky OKYMEHTIB, 40 IKOro BHOCUTbLCS iHGOPMALlis MPo 3apeecTpoBaHe MicLie
nepebyBaHHs 0COOV, OCKINbKM MiATBEPLXKYE NKLLe GaKT BHYTPILLHbOIO NepeMiLLieHHs
0Co6u Ta B3ATTA il Ha 06niK; y AOBiALi Npo B3ATTA Ha 061K BMO Mae micLie po3merxy-
BAHHS 3aPEECTPOBAHONO MiCLsl MPOXIMBaHHA Ta GAKTUYHOTO MiCLiA NPOXMBAHHS;
BCTAHOBJIIOOUM 3apEECTPOBaHe MiCLie MPOXMBaHHA 3aABHUNKA, Cy[ BPaXOBY€E BKa3aHy
B MAcnopTi rpoMagAHVHA YKpaiHM OCTaHHIO agpecy Micua peectpadii.

3a3HayeHi BUCHOBKM MatloTb BiiNOBiHE HOPMATUBHO-NPaBOBE O6I'PYHTYBaH-
HA. Tak, cTatTeto 27 LMK YkpaiHn nepeabaueHo, o no3osu Ao ¢isnyHoi ocobu
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npen’ABNATb Y CYA 3@ 3aPEECTPOBAHUM Y BCTAHOBJIEHOMY 3aKOHOM MOPAAKY
micuem ii npoxnBaHHA abo nepebyBaHHA. 3rigHo 3i ctatTelo 317 LMK YkpaiHu
«3afABa MpPO BCTaHOBNEHHA GaKTy HapOo[KeHHA/CMepTi 0cobu ... Ha TMMYacoBO
OKYNOBaHi TepuTopii YKpaiHu ... Moxe 6yTu nofdaHa ... Ao Oyab-AKOro micLeso-
ro cypy YKkpaiHu, Wo 3[iMCHIOE NPaBOCYAAA, HE3ANEXHO Bifj MiCLIA NPOXMBAHHA
(nepebyBaHH:A) 3aABHUKa».

3rigHo 3i cTaTTelo 3 3aKoHy YKpaiHu «[po cBoboay nepecyBaHHS Ta BifibHUI BUGIp
MicUA NPoXKMBaHHA B YKpaiHi» mMicule nepebyBaHHA — XWTMo abo crneuianizoBaHa
couianibHa ycTaHoBa A5 6e340MHUX OCib, iHWNIA HagaBay couiasibHMX MOCHYT i3
NPOXKMBAHHAM, Y AKOMY 0C00a, AIKa OTprMasa LOBiAKY NPO 3BePHEHHSA 3a 3aX1CTOM
B YKpaiHi, NpOXK1MBa€E CTPOKOM MEHLLE LeCTN MicALiB Ha pik abo OTpUMyE couianbHi
nocayru; Miclie NPOXKUBAHHA — XMUTO 3 MPUCBOEHOIO Y BCTAHOBIEHOMY 3aKOHOM
NopAAKY afpecoto, y AKOMY 0coba NPOXKMBAE, @ TAKOX 3aKnag Ans 6e300MHUX 0cib,
iHWWIA HaJaBay couianbHMUX NOCAYT 3 MPOXMBAHHAM, CTaLliOHapHa coLjianbHO-Me-
[AVYHA YCTAHOBA Ta iHWI 3aKNagu couianbHol NiATPUMKK (gornagy), y Akux ocoba
OTPUMYE CoUianbHi NoCnyru.

MaKT BHYTPILIHbOrO NepeMillieHHs 0cobu NiATBEPOPKYE AOBIAKA MPO B3ATTA Ha
06nik BIMO, wo BCTAaHOBNEHO YaCcTUHOW NepLIoto cTaTTi 4 3aKoHy YKpaiHu «[po
3abe3neyeHHs Npas i cBO6OA BHYTPILLIHbO NepemilleHrx ocio» [3]. 3a3HaueHe nono-
XKeHHs oy6ntoeTbcs nyHKToM 1 MocTtaHoBM KabiHeTy MiHicTpis YkpaiHu N2 509 «[po
061K BHYTPILLHBbO NepeMmiLLeHX 0Cib»: 1OBiAKa € AOKYMEHTOM, AKUI NiATBEPLXKYE
baKT BHYTPILLHBbOrO NepeMileHHs i B3ATTA Ha 06nik BIO.

HatomicTb yacTuHa nepuua ctatTi 2 3aKoHy YKpaiHu «[1po HagaHHA ny6niyHux
(enekTpoHHUX Ny6RIYHNX) NOCAYT LWOAO AeKNapyBaHHA Ta PeeCTpaLlii MicLa MpoXun-
BaHHA B YKpaiHi» BCTaHOBJIIOE, L0 PeECTPaLLif MiCLiA NPOXKUBaHHSA (nepebyBaHHA)
0CO06U — Lie BHECEHHS 3a 3as1BOIO NMPO PEeECTPaLlito MiCLLA MPOXKUBaAHHA (NepebyBaH-
Hf1), NofgaHo 0coboto B naneposin Gbopmi, o peecTpy TepuTopiaibHOT rpoMaan
iHbopMmaUii npo micue npoxrBaHHsA (NepebyBaHHA) 0cobu. 3rifHO 3 YaCTVHOM
LUIOCTOHO CTATTi LIbOrO 3aKOHY pPeeCTpalLlisi MicLiA MPoXKnBaHHSA (nepebyBaHHA) ocobu
30iNCHIOETbCA 3a 3aABOI0 TaKOT 0COOK, NOJAHOI0 B Naneposii Gopmi o opraHy pe-
€cTpaLii abo Yepes LeHTP HajaHHA afMiHICTPATVBHYMX MOCIYT, 32 aAPECO0 XNTNa
6y b-aKkoi GopMM BNaCHOCTI.

To6To foBiaka BIMNO He € HaneXXHUM JOKYMEHTOM ANA NiATBEPAMEHHA MicLA
NPOXMBaHHA Ta He MoXe 6y T GaKTOPOM BM3HAUYEHHA TepPUTOpPIanbHOT NiACyAHOCTI.
Hanpuknag, Taknx BUCHOBKIB Ainwnu MpraHinpoBCbKM paioHHWI cya M. YepKacu
y cnpaBi Npo BcTaHoBeHH:A GakTy cmepTi N2 711/3655/22; [IHINPOBCbKMI paioHHNIA
cyn micta KneBa y cnpai npo posipBaHHaA witoby N° 755/10921/22; NMpumopcbKuii
paioHHM cyn M. Ogecn y cnpasi Npo BU3HAYEHHA MiCLA NPOXMBAHHA AUTUHN
Ne 522/15147/22; DapHUUbKWIA panoHHNI cya micTa Knesa y cnpasi Npo BCTaHOB-
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NeHHA PaKTy peecTpaLii Wby Ha TMMYACcOBO OKYMOBaHIl Teputopii YKpaiHn
Ne 753/2855/23 towo. [MpoTe anenAuinHi cyan He 3aBXAn NOAINAITb HaBedeHy
npasoBy No3uLito (3o0kpema OpecbKuin anenaLinH1iA Cyf y cnpasi Npo BU3HAaYeHHA
MicuA NpoXKUBaHHA AnTUHK N2 522/15147/22, BonvHcbKnii anenauinHmm cyq y cnpasi
npo no36asneHHA 6aTbKiBCbKUx NpaB N2158/1917/22, Kuiscbknii anenauinHmm cyg
y CrpaBi MPO BCTaHOBJIEHHSA lopranYHoro GpakTy Ne757/59518/21-u).

CkacoBylouu pilleHHA CyAiB NepLuoi iHCTaHLUil, anenAyiiHi Cyam Haronocunu, Wo,
BMPILLYIOYM MUTAaHHA NPO BIAKPUTTA NPOBaAXEHHA y CNpaBi, Cy Ma€ BPaxoByBaTu
iMNepaTUBHI NMONOXEHHSA CrieLianbHOro 3akoHy YkpaiHu «[po 3abe3neyeHHs npasi
cBOOO[ BHYTPILLHBO NepeMilLeHX 0Cib» SIK CreLiafibHOrO 3aKOHY, L0 Y3rO[XKYETbCA
3 [MoctaHoBoto BepxosHoro Cyay Big 29 nunHa 2019 p.y cnpasi N2 409/2636/17.

BTiM HafABHICTb HEOHO3HAYHOI CYIOBOI NMPaKTUKM CBIQUMTb MPO HEOOXIAHICTb
00iUiHOro TNyMauyeHHs BigMoOBiAHOrO 3aKOHOAABCTBA 3 METOK 3abe3neyeHHs
nepen6ayyBaHOCTI MexaHi3miB 3axmcTy npas BINO, agxe Taka HEOLHO3HAYHICTb
CTBOPIOE YMOBW, 32 AKUX BHYTPILLIHBbO NepeMmiLieHi 0cobur He 3aBXXAMN MOXYTb 3Bep-
HYTUCb [0 CyAy TaMm, Aie BOHW 06nikoBytoTbcA AK BMO, Wwo ¢akTnyHo ycknagHioe
L1151 TaKKX OCi6 JOCTYN 4O NPaBOCyAAs abo B3arasni YHEMOXIUBIIIOE MOro. Y LiboMy
KOHTEKCTi HeoOXilHO HanpaLoBaTU EAVHWIA NiaXig OO BUPILLEHHS NMUTAHHSA NPOo
TepuTopianbHy NigCyAHICTb cnpas 3a yyacTio BINO Ta npAMoO HOPMaTMBHO BM3Ha-
YnTN MOXKIMBICTb OCi6, AKI NepebyBatoTb Ha 06MiKy sk BIMO, 3BepTaTnica go cyay
3a Micuem ix obniky.
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Terana CJIIHbKO

KaHAMZaT IOPUANYHUX HayK, Mpodecop,

3aBigyBay Kadenpu KOHCTUTYLIRHOrO NpaBa YKpaiHu

HauioHanbHOro 1opnanyHoro yHisepcuteTy imeHi ipocnasa Mygporo

MEAINHE 3AKOHOAABCTBO
B KOHTEKCTI KOHCTUTYLIINHUX NEPETBOPEHDb
NICNABOEHHOI0O BIAHOBJIEHHA YKPATHU
HA LLAAXY A0 EBPOMNENCHKOI IHTErPALLIT

Ak Bigomo, 23 uepBHA 2022 p. YKpaiHa Habyna cTaTycy KaHauaaTa Ha BCTyn [0
€C. BpaxoByouu yac, 3a AKOro ctanaca ua nogia, MoxemMo CMifInBO CTBEPAKYBaTH,
L0 [OCBIA €BpOiHTerpaLii YKpaiHu € YHiKanbHUM, OCKiNbKM BiiOYBaETbCA B yMOBaX
BilIHW. YHAYM onip 36pOIHMM cunlam KpaiHu-arpecopa (Lo, Ao pevi, BU3Hana cBi-
TOBa CMifIbHOTA), 3a3HalUN BeNIMYE3HVIX IIOACHKIMX | iHAHCOBO-EKOHOMIYHMX BTPAT,
Halla He3naMHa i HeCcKopeHa (AK KaXyTb NpefCcTaBHMKY 6araTbox KpaiH) AeprkaBa
NPOAOBXKYE MOCTYN BNepes, NparHyyn JOEAHATACA A0 MPOBIAHUX 4EMOKPATUYHINX
CyCninbCTB, CTaTN HEBIA'EMHOI0 CKNAaf0BOI0 EBPOMENCHKOI CifIbHOTK, Aie NOoBa-
XKaloTb YeCTb i MgHICTb KOXKHOTO, a NpaBa i cBoboaK, 3abe3neyeHHs ix peanisauii i
HenopyLHOCTI € FONOBHMM 3aBAaHHAM i 060B'A3KOM fiepKaBu. Came 3 L€t MeTolo
YKpaiHa He NpunuHAEe pedpopmyBaHHA pPi3HKX cdep, NOrMbIII0E NapTHEPCTBO Ha
CceKTopanbHMX HanpamMax i3 KpaiHamu — uneHamun €C, CLLUA, Bennkoto bputaHieto
TOLLO, BUKOHY€E pekomeHAaLii EBPOKOMICIT i 3anpoBafKye Ha NPaKTULi NONOXEHHSA
Yrogm npo acouiadito. Llinkom 3po3ymino, Wwo HMHILWHIN eTan po3BUTKY YKpaiHu MaE
cBoto cneurdiky, Lo 3yMOBNEHO, AK yKe HarosioLyBanocs, iCHyBaHHAM KOMMEKCY
BUKIIUKIB i 3arpos.

I3 NoYaTKy LWMPOKOMACILTaOHOro BTOPrHEHHA pd MKUTTA YCiX yKpaiHLiB 3Mi-
Hunoca. binblictb cdep, y TOMy uncni n mefia, Manu NPM3BMYaAOBATUCA, IHKONN
NpuUNaLITOBYBaTUCA, 4O HOBUX peanin. 3a odiLinHUMK faHUMM [HCTUTYTY MacoBoT
iHbopmaLii, LoHarmeHLwe 215 TenepafioMOBHWKIB, OHMIAlH- Ta APYKOBaHMX Mefia
(3aranbHOHaLiOHaNbHUX, PerioHaNbHUX i MiCLeBUX) MPUMVHWAN NMOBHICTIO abo
YaCTKOBO CBOIO AisNIbHICTb Yepes 601oBi gii uv okynadito [1]. Kpim Toro, yHacnigok
NMOBHOMACLUTAGHOI BiliHW B Meflia BUHUK/N BENNYE3HI EKOHOMIUHI Npobnemu. Tak,
3a gaHummn MinekoHomikm BBIT kpaiHn y 2022 poui Bnas Ha 29,2 % [2]. PeknamHuin
PUHOK, 3@ Pi3HMMM OLIHKaMK, MOXe HeJoOTPMMaTK HaBiTb binbLue. [NobanbHi Mix-
HapogaHi FMCG-peknamogasui, AKi 3aBKAW CKNaganu MiLHYy OCHOBY peKnaMHOro
PUHKY, i3 NoYaTKy BENMKOI arpecii Marxe He NoBEPHYNNCA Ha HbOrO, HaBiTb NoMNpwn
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Te, WO nNpodaxi iXHboi NpoAyKLUii B YKpaiHi TpnBatoTb. Llinkom 3po3ymino, Lo HuHI
Liel pPUHOK TPMMA€ETbCA Ha NIOKanbHUX peKknamopasLax. Big HecTaui peknamHmx
KowWTiB 0CO6/IMBO NOTepnalTb Mefia B perioHax, Wo 6ynm oKynoBaHi pocieto,
3BiNbHEHI 3 OKynaLuii UM 3HaXxo4ATbCA HeflanekKo Bifj 30HM BejeHHA 6OMOBUX Iil.

TinbKy 3a nepLui NiBPOKY MOBHOMACLUTAabHOI BiliHW poCia ckoina 435 3n104rHiB
NpOTU XypHanicTis Ta media B YKpaiHi [1]. CraHOM Ha 24 cepnHA pOCiCbKi BINCbKOBI
BOWAN 37 XKypHanicTiB B YKpaiHi, Wwe 14 XypHanicTiB 6ynun nopaHeHi, 3HUKIAUMU
6e3BiCTU BBaXKalOTbCA YeTBEPO XKypHanicTiB. Lli undpn npogoBXyoTb 3pocTaTil.
Y Takux MicTax, K XapKiB, Lo NOCTiNHO NepebyBac nig 06cTpinamm, BKpan cknagHo
3HAWTY NIIogemn, siKi XoTiny 6 npautoBaTy XKypHanictamu. LLlo ctocyeTbca oKynoBaHux
POCI€I0 perioHiB, TO TaM »KypHasnicTamu 3aMLWwaloTbCA NpauoBaT gy»Ke CMinnBI
noAn, AKi Nig 3arpo3amu AndA X1TTa i CBO60AN NAPTU3aHCbKNMN METOAAMM NPO-
LOBXYIOTb BUKOHYBaTU CBOIO paxoBy poboTy. He MOXKHa He OMUHY TV YBaro Toro,
Wo pd aKTMBHO aTaKye yKPaAiHCbKUA MefinH1A NPOCTip AK y GisnuHOMy BUMIpI,
3aXOMJI0IYM NPUMILLLEHHS, 06CTpINtooUM pafionepeaaBanbHi KOMIMIEKCHY 1 Tefle-
Bi3iiHi BeXi, TaK i y BipTyanbHOMYy, NepemuKalour iHTepHeT-Tpadik uepes pocCinicbKi
cepBepwu, JOCTYMN O AKX MatoTb CneLcnyom pd, wo fo3sonse BigdinstpoBysat it
MOBHICTIO 6GNIOKYBATH YKPaiHCbKi pecypcy Ha OKYNOBaHUX TEPUTOPIAX AN1A MOBHOMO
KOHTpPOJI0 3a iIHpopMaLli€to Tam.

3po3ymino, Wo Ti 3BipCTBa, 40 AKMX BAATbCA BiNCbKOBOCYXO0BLi apmii pd,
BMK/MKAIOTb CynpoTmB. binblw Toro, e foBOANTb NPABUIIbHICTb CBIZOMOrO BMOO-
py YKpaiHu, il rpoMagsaH Ta ny6nivyHol Bnagm Kypcy Ha €BPOMENCbKy iHTerpaldito.
Bb6auaeTbcs, WO ChiflbHA MeTa, 30BHILUHbOMONITUYHI OPIEHTMPY KPaiHU MaloTb
MoGini3yBaTi Halle CycninbCTBO 1 BNafy, TMM CaMUM CMIPUATM 3MiLHEHHIO HaLio-
HaJIbHOT 6e3neKy, ii CyBepeHiTeTy i TepUTOpianbHOI LiniCHOCTI, Lo Ha AaHOMYy eTani
PO3BUTKY AeP>KaBHOCTI € BKpal akTyasIbHUM.

3BiCHO, Hafl@HHA CTaTyCy KaHAMAaTa Ha BCTyn fo €sponencbkoro Cotosy — e
TiNbKM Nepwmnin KPok. Pa3om 3i cTaTycom feprkaBu-kaHanaaTa YKpaiHa oTpumana
«[IOMALLHE 3aBAaHHAY» i3 7 MYHKTIB, cepef] AKUX — NPOBEAEHHS HU3KM pedopm, a came:
CTBOPEHHSA He3aeXHOro Ta MPo30poro MexaHiamy fobopy cyaais KoHctutyuinHoro
Cyny YKpaiHu; CTBOPEHHSA He3aneXXHOoro Ta Mpo30poro MexaHiamy 4o6opy BCboro
YKPAiHCbKOro CyaniBCbKOro KOpPMycy; MPOAOBXKEHHA aHTUKOPYMUiHOI pedopmu
1 60poTbOU 3 KOPYMLiEID HAa HAaMBULLOMY PiBHi; yXBaneHHs 3aKOHOAABCTBa AJiA
NPOTUAII BIAMMBAHHIO KOLUTIB; BNPOBAaAXEeHHA aHTNONIrapXiyHOro 3akoHy y npa-
BOBUI CNOCi6; rapMoHi3aLlis yKpaiHCbKOro 3akoHOA4aBCTBa NPOo Mefia Ta peknamy
3 BignoBigHUMn gupekTnBamu €C; yxBaneHHA HOBOro 3aKOHOZaBCTBa NPO Nnpasa
HaLiOHaIbHNX MEHLUVH.

YKpaiHa, po3yMmitoum 3HauyLLiCTb i fONEHOCHICTb L€l NOAil, yKe npoBesia HU3KY
pedopM, HamaraeTbCa aaanTyBaTh yKpaiHCbKe 3aKOHOAABCTBO i MPUBECTH A0T0
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y BiANOBIAHICTb O €BpPONENcbKUX Kputepiis. [logamo, Wo BUKOHAaHHA BKa3aHUX
€BponencbKkum Colo30M KpOKiB Nepenbdayae BHECEHHA MEBHUX, iHKONW KapAnHasb-
HUX, 3MiH O HOPMaTUBHIMX aKTiB YKpaiHW i 3aKpinieHHA 3narogeHnx MexaHi3miB
OOTPMMaHHA 1X NoNoXeHb. ToXX POo3rnaHeMo, AKi 3MiHM BXXe BHECEHO 1 Ha AKi
ouikyBaTW. [nA uboro 3sepHeMoca [0 BUMOT Yroam npo Acouiauito Mixk YKpaiHoto
Ta €C. MipeTbca npo cim pekomeHaaLliii EBpoKoMiIcii A0 YKpaiHu AK KpaiHu — KaH-
amnpata B uneHn €C B YaCTMHI rapmMoHi3auii 3akoHogaBscTBa 3 [lnpektneoto €C npo
ayaiosisyanbHi mefia cepsicn. Ak Haronocus Mpe3naeHT YkpaiHu B. 3eneHcbknin
Ha 3acifaHHi EBponercbKoi pagu Ha piBHi Nigepis gepxas €C, WNAX KOXKHOI HaLil B
€BpOCoI03i — Lie «pobO0Ta, FPYHTOBAHA Ha 3ac/yrax i Ha iIHCTUTYLiIIHOMY PO3BUTKY»,
Lo YKpaiHa 11 BUKOHYe [3].

3ayBakrMO, L0 3aBAAKYM TOMY, Lo BepxoBHa Pafa Ykpaiiu 13 rpyaHa yxsanu-
na 3akoH Ykpainu «Mpo mepia» (gani — 3akoH), AKMIN HabyB UMHHOCTI 31 Bepe3Hn
2023 p., i 3MiHM 4O peKNIaMHOro 3aKOHOAABCTBa, Halla KpaiHa 3aBepLunia BUKO-
HaHHA 3000B'A3aHHSA HA 3aKOHOZAABYOMY PiBHi. [TpoTe yxBaneHi akTn NoTpebyoTb
HaneXHol iMnaemMeHTaLii Ha piBHI NiA3aKOHHUX HOPMaTUBHUX aKTiB, aKTiB OpraHis
CniBperyJsitoBaHHs, a TakoX po3po6bieHHs 3MiH 10 3aKOHIB Y BUMAAKY, AIKLLO 3amnpo-
MOHOBaHi MeXaHi3MK He OyayTb BNPOBaAKEHI HANEXHVIM YNHOM.

Hogamo, Wwo ue cTtano JOBroo4ikyBaHO MOZIEI0 B YKPAIHCbKOMY MefinHOMY
NpocTopi. 3aKOH «CNPsSIMOBAHUIN Ha 3abe3neyeHHs peanisaii npaBa Ha ceoboay
BMPAXXeHHSA MOrNAmiB, NpaBa Ha OTPMMAHHSA Pi3HOGIYHOT, JOCTOBIPHOI Ta onepa-
TUBHOI iHpOPMaLii, Ha 3a6e3neyeHHs MPaniaMy AyMOK i BifIbHOrO NOLUMPEHHS
iHpopmaLji, Ha 3abe3neyeHHs NIoPaniamMy AyMOK i BiflbHOrO NoLwMpeHHs iHpopmaLil,
Ha 3aXMCT HaLioOHaNbHMX iHTepeciB YKpaiHu Ta NpaB KOPUCTYBayiB Mefia-CepBiciB,
perynoBaHHs AianbHOCTI y cdepi Meaia BiANOBIAHO JO NPUHLMMIB NPO30POCTI,
CnpaBeannBOCTI Ta HeynepeaXeHoCTi, CTUMYIOBaHHA KOHKYPEHTHOrO cepeoBuLLa,
PiBHOMPABHOCTI i He3aNeXXHOCTi Mmegia» [4].

3BicHO, eheKTUBHICTb BNPOBaXEeHHA 3aKOHY 3aNeXnTb He TifIbKU Bifi AKICHUX
NiA3aKOHHMX aKTiB, a 1 Bil He3anexHOCTi Haupaam, NOBHOBa)KEHHA AKOT 3HAUHO
po3LumnpeHo. Ha »anb, yKpaiHCbKMI perynaTop Ao LibOro MOMEHTY € HarcnabKiwmm
y €Bponi. Konv My 4nTaEmMo Npo caHKLil, AKi 3acTocoBye 6putaHcbkmint Ofcom unm
bpaHUy3bKuin abo HiMeLbK1In perynaTtopu, Po3yMieMO, L0 B HALLOTFO perynatopa
TaKUX NOBHOBaKeHb HeMae. [poTe icHyI0Tb NeBHi NOOOIOBaHHSA W00 NOCUNEHHS
perynatopa, i BOHU He 6e3nifgcTaBHi. fK BigoMo, Tpannsanmcs BunagKku (barato pokis
TOoMy), Konun Haupaga nepecnigysana onosuuiniHi KaHaau, NPoBoOAnIa HeNpPo30pi
KOHKypCH Ha undpoBi niLeHsil.

BopHouac 3akoH BnepLue 3a icTopito gianbHOCTi HauioHanbHOT pagy YKpaiHu 3
NTaHb TenebayeHHA 1 PafioMOBNEHHSA HaAaB il MOXNMBICTb Oy TU JiNCHUM pery-
NATOPOM, OXONUTU chepy He NurLLe TpaauLiHUX Mefia, a 1 HOBITHIX GopMm, 30Kpema
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KaTanoris nporpam, oHnanH-npecy. OgHaK ana AKICHOro BUKOHaHHA CBOIX QYHKLIN
Haupapa noBuHHa MaTy HanexHW piBeHb GiHAHCYBaHHA 1 JOCTaTHIO KifIbKICTb
nepcoHany, 34aTHOro BTI/IOBATW 3aKpinsieHi 3aKoHOM i cTpaTerieto 1T AiAnbHOCTI
NONOMKEHHA. He MeHLL BaXXNMBO NpY LiboMy 3abe3nedyBaTi He3anexHicTb nocu-
NEeHOoro perynatopa Bif BNAUBY 3 60Ky i BNagu, i NOB’A3aHMX i3 BNafO0 NPUBaTHNUX
CTPYKTYp (onirapxis), 60 B TakOMy pa3i MOXHa OTPMMaTV OpraH LieH3ypu.

Y 3aKoHi KOHKPeTM30BaHO BMMOTM WOAO NPO30POCTi CTPYKTYPU BAACHOCTI
Ta KOHTPONIO, BPEryntoBaHHA MUTAHHA MOBJIEHHA FPOMag i3 ypaxyBaHHAM peKo-
MeHAauii ekcnepTiB Pagn €Bponu, 30KpemMa B YaCTVHI BifoKpeMsieHHs Cy6'ekTiB
MOBJIEHHA rpomaf Bifi Cy0'eKTiB, 3aCHOBaHMX MiCLLleBMMMN opraHamu Bragu. Kpim
TOro, BigNoBigHO 0 peKomMeHAaLUin ekcnepTis Pagn €Bponm BCTaHOBNEHO rapaHTii
3aXUCTY [iTel Bif WKIAANBOro KOHTEHTY (CTaTTA 42), a TaKOX BPerysibOBaHO NOPAJOK
JOCTyny i NOWMpPEeHHA MOBHUKaMK iHGopmaLii Npo nogii 3Ha4HOro CycninbHoOro
iHTepecy (cTaTTAa 46) [4]. B okpemomy po3gini 3aKoHY BU3HaYeHO 0CO6MBOCTI Npa-
BOBOTO PEryJsitoBaHHsA AisANIbHOCTIi Mefjia B yMoBax 30poiHOT arpecii, a B ctaTTi 122
3adikcoOBaHO 0COBNMBOCTI peryntoBaHHs AisfIbHOCTI TUX Mefia, AKi NpaLoTb Ha
OKynoBaHux Teputopinx [4]. 3oKkpema, Aif iXHbOoI NiLeHsii, 3a 3aaBoto Ao HauioHanbHOT
pagu, TMMYacoBO NPU3YNUHAETLCA. [icnA BiAHOBNEHHA KOHCTUTYLIMHOrO Nagy Ha
TUMYaACOBO OKYMOBaHil TepuTopii (Aeokynadii), AKLWO Mefia He NoaacTb 3adABM NPO
BiAHOBJIEHHA 260 BMIACHVKY BUHECY Tb BUPOK 3a 3/I04MH NMPOTU OCHOB HaLiOHasIbHOI
6e3neKu, PerynsTop yXBasioe PilleHHsA NPOo aHyJItoBaHHS NliLieH3il abo CKacyBaHHS
peecTpadii. BoauaeTbcs, Wo B 3aKOHI CUCTEMHO MOKpPALLEHO BCi CKaZloBi peryio-
BaHHA, NOEeTbCA NPO YiTKICTb HOPM i NPaBwWJI, ONepaTUBHICTb pearyBaHHA Haupaan
Ha nopyLleHHs, 3abe3neyeHHs i WBKAKOI 1 ebeKTUBHOT poboTH.

LLle ogHMM MOMEHTOM, BapTVIM YBaru, € Te, LLIO PEECTPaLlisl OHNalH-Mefia € Lobpo-
BiNIbHOI0, ane Haupaga maTriMe NOBHOBAXEHHSA pearyBaTyi Ha MOPYLUEHHA He3aNIeXHo
Bif TOro, Mefiia € 3apeeCTPOBAHUM UL Hi. HanbinbLuoi TpaHchopMaLlii 3a3Hany Hopmm
OO BignoBiaanbHOCTI. MOXHa CKasaTtu, Lo 3MiHunaca ¢inocodisi, sika Tenep Bpa-
XOBYE OCOONMBOCTI MPUPOAMN OHNaMH-Megia. 30Kpema, CyKYMNHIiCTb nopyLueHb 6yae
paxyBaTuCs He MPOTAroM POKY, @ NPOTArom micsaus. Lie Baxnuea rapaHTis, 60 sKLwo
NPOTArOM MiCALIA, @ He POKY, AK ANA IHWNX Mefia, He BUMHATN NeBHOI CYKYMNHOCTI Ain,
TO PaxXyHOK NMPUMNUHAETLCA | CePIO3Hillia CaHKLisl BXe He MOXe OyT/ 3aCTOCOBaHa.

MUTaHHAM NiZTPUMKM 1 PO3BUTKY e pKaBaMm MeEXaHi3MiB CaMOpEryntoBaHHA Ta
cniBperynoBaHHs y chepi Megia, sk Toro BumMarae npektrea €C npo ayaiosiyasbHi
megianocnyru, npucsadeHo po3gin VIl 3akoHy. Hopmu-rapaHTii (nyHKT 3 cTaTTi 92)
LOAO CaMOperysnoBaHHA BM3HAYaloTb, WO HAABHICTb CMiNIbHOrO perynioBaHHA
He obMexye cBo6OAM rany3eBoro Ta iHWOro camoperysntoBaHHA y chepi megia n
XKYPHanicTukuy, sike die Ha NpUHUMNAx JOO6POBINbHOI yyacTi, CaMOBPAAHOCTI 1 He-
BTPYyYaHHA feprkaBu [4]. Peluta HOPM CTOCYIOTbCA CMiBPErynoBaHHA, AKe, Ha Hally

— 138 —



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

OYMKY, € BaXNMBMM IHCTUTYTOM. BiH fo3BONAE MedinHOMYy perynAatopy pasom i3
Mefiia BUKOHYBaTM BaX<NIMBi 3aBAaHHA OO0 PO3POO6EeHHA KOLEKCiB CTBOPEHHA 1N
nowvpeHHs iHbopmaLii, y AKX BCTaHOBNIOBAaTUMYTb KpUTepii HAABHOCTI (BiAcyT-
HOCTIi) KOHTEHTHMX OOMEXeHb | HaflaHHA He3aNeXHOoI eKCnepTr3nN B KOHKPETHUX
CnpaBax LWOAO NopyLIeHHA Mefia 06MeXeHb, BU3HaueHMX 3aKkOHO,aBCTBOM.

[nAa NOBHOTM BUCBITNEHHA MUTaHHA BKaXeMO, WO YKpPaiHCbKa N Mi>KHapoZHa
MegiacninbHOTK, @ TaKOX MefiliHi opraHisauii BUCIOBAOBanu pi3Hi No3unuii wogo
3aKoHYy, afne BNPOBaZKEHHA HOBWX NPaBW rpy 3anexaTrme Bif rpoMagAaHCbKOro
CycninbCTBa 1 Aianory Bnagn 3 Noro npeacraBHUKaMy 3 MEeTO rapaHTyBaHHA
6e3MeyHoro Ta HagiHOro Mefia-cepefoBuLLa.

HaocTaHOK 3ayBaXK1MO, L0 Ha CbOTOAHI MefiliHa chepa YKpaiHu, nonpu HasiBHi
onirapxiyHi rpynu B TenepagionpocTopi, € JOCUTb He3aNeXHOoH0 1 N0PaniCTUYHOIO.
Y Hawin KpaiHi gitoTb i 3aranbHOHALOHaNbHI, | perioHanbHi 1 OKanbHi TenecTaHuii
Ta pagiocTaHuii. «CycninbHe», He3BaXkaluy Ha CBOIO, TaK 61 MOBUTMU, IOHICTb i XPO-
HiYHY HeflodiHAHCOBaHICTb, Habupae 0bepTiB NepefyciM Yepes AOBIPY rMAayYa i
He3ane)kHy pefakuinHy nonituky. [peca YkpaiHa nponiwna etan po3gep»KkaBieHHA
KOMyHanbHoi npecu. lNpnBaTHa npeca Ai€ B pamkax CBITOBUX TeHAEHLi1 3SMEHLLEHHSA
CMOXMBAHHSA i epexoay Ao HileBux ¢opmartiB. OHNalH-CErMeHT TaKOX PO3BMBAETb-
CA JOCTaTHbO AMHaMIYHO. BiH npefcTaBneHunn iHTepHeT-A3epKanamuv TPaANLINHNX
Megia, OHNalH-NPEeColo, iIHTePHET-KaHaNaMm i CerMmeHTOM npodeciliHoro 61orepcTsa,
ayauTOPIA AKMX CAra€ COTEeHb TUCAY MiIANUCHMKIB. 3BiICHO, iICHYIOTb MEeBHI HeJOMiKW.
TaK, HUHi rOCTPO CTOITb NUTaHHA JPYKY, 00 B YKpaiHi HeMa€e BUPOOHUMLITBA AIKICHOTO
raseTHOro narnepy, a BapTiCTb iHO3eMHOI NPOoAyKLil — JOCUTb BUCOKA.

MigcymoByloun 3a3HaueHe, MOXeMO CTBEPAXKYBaTU, O EBPOIHTErpaLinHnm
LUNAX — BAXIUBMWI | HeOOXigHUM ana YKpaiHu, a pedopmMyBaHHA MefillHOro 3aKo-
HOZABCTBA — BaXKNMBUI KPOK 00 NOBHONPABHO20 YsieHcmea 8 EC.

CnncoK BUKOPUCTaHUX AxKepen:
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Onbra COBrmpPa
LOKTOP I0PUANYHUX HayK, Mpodecop,
cypaa KonctutyuinHoro Cygy YKkpaiHu

BEPXOBEHCTBO NPABA B YMOBAX BINHU:
BUKAUKU ANA KOHCTUTYLINHOro
CYAOYUHCTBA YKPAIHU

CboropHi YKkpaiHa 3iTkHynaca 3 npob6semoto pociiicbKkoi arpecii. BogHouac
nonpwu WoAeHHi aTakn pociincbKoi dedepauii Ha 3aranbHOBU3HAHI AeMOKpPATUYHI
LiHHOCTI, NOKNajeHi B OCHOBY Hallol KOHCTUTYLT, YKpaiHa He TiflbKn My>KHbO Aa€
Bificiu Bopory Ha noni 6010, a 1 HamaraeTbca eHeKTUBHO 3aXMLLATU KOHCTUTYLiHI
npasa NognHN. ToX Um iCHye BEpPXOBEHCTBO MNpaBa B yMOBaX BiliHN?

HalinepLe BapTo HaragaTtu, Lo 36poiiHa arpecia pocincbkoi dpepepaii npotu
Ykpainu 6yna po3nouata He'y 2022 p., a maixke 10 pokis Tomy — 20 nitotoro 2014 p.,
KoM YacTuHy TepuTopii YKkpaiHu (ABToHoMHa Pecny6nika Kpum i micto CeBactononb)
6yno aHeKCOBaHoO, a fiedKi parioHu [loHeLbKoi Ta JlyraHcbKoi obnacteli TMM4YacoBo
OKynoBaHo. 13 24 ntotoro 2022 p. 36poiiHa arpecia pocincbkoi depepadii npotu
YKpaiHu Habyna noBHOMacLITabHOro xapakTepy.

KoHctuTyuinHnin Cyg YKpaiHu AK opraH Agep»<aBHOI BNaau BNPOLOBK Malxe
10 pOKiB BiACTOIOE K/IIOYOBI KOHCTUTYLiIHI LIHHOCTI B yMOBaX 36p0IHOI arpecii, ki
€ CYTHICTIO HaLLOI ilep>aBy i, BNacHe, OAHI€EL0 3 ifel, 3a AKy My 6opeMoca B i BilHi.

Hagani xouy 3BepHyTM yBary Ha opraHi3auiiHi 3MiHM B BianbHOCTI KOHCTUTY-
uinHoro Cyay Ykpainu nicna 24 notoro 2022 p., a TakoX BUCBITAWUTA NOFO KAOYOBI
IopUANYHI No3uuil, NOB's3aHi 3 BilHOO: K 0, TaK i MicasA NOBHOMAcCWTabHOro
BTOPrHeHHA pocil B YKpaiHy.

OpraHisauiitHi 3miHn B po6oTi KoHcTutyuinHoro Cyay YkpaiHu
nicns 24 notoro 2022 p.

3a ocTaHHi 1,5 poky NoBHOMACLLTabHOI BiHM pocilicbKoi dpefepaLii KoHCTUTY-
LinHmiA Cyg YKpaiHu He TiflbKy He MPUMUHKB CBOO POBOTY, a 1 yXBanvB 23 pilLeHHs.
3BiCHO, BiliHa BHeC/a NeBHi KOPEKTVBY B OpraHisauito po6oTtn KoHcTuTyLinHoro
Cyny YKpaiHu. Hanpurknag, opraH KOHCTUTYLiNHOI lopUcanKUii 6yB BUMYLLEHWI
BM3HAUUTU ONTUManbHI GopmMM pobOTN B yMOBaX MOCTIMHUX PaKeTHMX aTaK Ha
Kwuis, noBiTpAHKX TpuBoOTr | bnek-ayTiB (BigKNoUeHb CBITNA).

OcHoBHi 3MiHU B AianbHocTi KoHctuTyuinHoro Cyay YkpaiHu nig yac BintHW
CTOCYIOTbCA TaKMX 3acaf, AK [MaCHICTb | BiAKPUTICTb. BpaxoBytoun BOEHHNI CTaH,
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6inbLicTb 3acigaHb KoHctutyuinHmin Cyg YKkpaiHn npoBoanUTb Y opmi MMCbMOBMX
npoBagkeHb, T06T0 Cya Npuainae 6inbLuy yBary AOCNIOXEHHI0 HafaHUX MMCbMOBUX
LOKyMeHTiB. [TpoTe B 0CO6MMBO pe30HaHCHUX 1A CycninbCTBa cnpaBax KoHCTu-
TyuinHu Cya YKpaiHu HamaraeTbCA NPOBOAUTU YCHI CAyXaHHA, 3aClyXOBYOUM
BiJOMMX HAaYKOBLIiB, NpeACTaBHYKIB OpraHiB agepxaBHoi Bnagu. [Mpuv Lbomy 3anucm
BCiX BigKpuTMX 3acigaHb KoHcTtutyuinHoro Cyay YkpaiHu € Ha odiuiiHomy BebcanTi
Cyay, e 3 HAMK MOXe 03HaOMUTICA KOXKHa NloanHa.

BogHouac KoHcTuTyuinHmin Cyg YKpaiHM NOCTINHO LWYyKaE cCnocobu noeriieHHs
JOCTyny rpoMagsaH A0 KOHCTUTYLINHOro cygounHcTea. Hanpuknag, y 2023 p. Cya
PO3p06UB GOPMYNAP KOHCTUTYLINHOT CKaprn, AKUIA MOXKHA 3HaNTK Ha odiliiHOMY
Be6caiTi Cyay, Nerko 3aBaHTaXXMTU Ta 3aNOBHUTY AN1A NMOAAHHA MMCbMOBOTO KIo-
NOTaHHA.

TakoXK XOuy HaronoCUTM Ha TaKUX 3acagax 3aincHeHHA KoHctutyuinHnm Cygom
YKpaiHu CBOET AisNIbHOCTI, AK MOBHUI | BCEGIUHMIA PO3rAf CpaB Ta 06FPYHTOBAHICTb
yXBaJleHUX pileHb. Tak, pileHHs KoHcTtuTyuiHoro Cyay YKpaiHu € odiuiliHoo
KOHCTUTYLiINHOIO AOKTPUHOLO, a cam Cyf € €AnHUM B YKpaiHi OpraHoMm, Lo Moe
3giricHoBaTV odilifiHe TnyMaueHHA KoHcTuTyuii YKpaiHu. Tomy xopHe piweHHA Cyn
He yXBaJIlO€ NOCMiLWHO, 63 KOMMIEKCHOTO AOCAIAKEHHSA MPO6IeMU Ta BpaxyBaHHs
No3uLin eKCnepTiB | OpraHis gepxasHoi Bnagun. [Jo Toro X npm KoHCTUTyLinHOMy
Cygni YkpaiHu yTBopeHO HayKoBO-KOHCYNbTaTMBHY Pagy 3 YMC/a BUCOKOKBanidi-
KOBaHMX IOPUCTIB A4N1A NiArOTOBKN HAyKOBMX BYCHOBKIB, LLO MO3UTMBHO BM/IMBAE
Ha piBeHb BMOTMBOBAHOCTI yXBaneHuXx pileHb. [icna yxsaneHHA KOHCTUTYLINHAM
Cynom YKpaiHu pilleHHs BCi MaTepianu cnpas nybnikyoTb Ha 1Moro odiliiHomy
BeOCaNTi i KOXKHA NIoAVHA MOKe 3 HUMI O3HANOMUTUCA.

KniouoBi nosuuii KonctutyuinnHoro Cyay YkpaiHu go 24 niotoro 2022 p.

BapTo 3ayBaxuTy, WO LLie O MOYATKY MOBHOMACLUTAOHOrO BTOPrHEHHA OKPEMI
piweHHa KoHctuTyuinHoro Cyay YKpaiHu «Biguynun» Ha cobi BNIvMB 36poiiHoi arpecil
pocincbkoi deaepadii npoTn YKpaiHu.

Tak, y PiweHHi Big 16 nunHa 2019 p. N2 9-p/2019 KoHcTutyuinHnin Cya Ykpainu,
pOo3rnAafaym cnpasy NPO 3aCyAKeHHA KOMYHICTUYHOIO Ta HauioHan-couianictny-
HOro (HaUMCTCbKOro) ToTaniTapHUX pexnmiB B YKpaiHi Ta 3abopoHy nponaraHau
TXHbOI CUMBOJIIKI, 3BEPHYB YBary Ha KOHLEMUilo «4emMoKpaTil, 34aTHOI 3aXUCTUTN
cebe» (BoMoOBHUYA feMoKpaTis, militant democracy):

— «KoXHoro pasy, Konv iep>kaBa BBaXka€ 3a NoTpibHe MocuMnaT1ca Ha npuHUmn
»BEMOKpaTii, 30aTHOT 3axncTnT cebe’, o6 BMNpaBaaTh BTPyUYaHHA B NpaBa 0co-
61, BOHa MA€ 3Ba)KeHO OL|iIHIOBATU MeXi 1 HacNigKy nependayeHnx 3axonis 3aans
[OTPVIMaHHA 3a3HayeHoT piBHOBaru» (mpeme pedeHHa abzayy nepuwio2o nyHkmy 11
MOmMu8y8aIbHOI YHacmuHuU);
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- «YepBOHY 3ipKy Ta iHLWIi CUMBOAN KOMYHICTUYHOFO PeXmnMmy LUNPOKO BUKO-
PUCTOBYIOTb Ha TMYaCOBO OKYMOBaHWNX TepuUTopiax YKpaiHu 30poliHi dopmyBaHHA
Pociicbkoi Mepepalii, He3akoHHI 30pOIHI opMyBaHHA, CTBOPEHI, NiATPUMYBaHI
Ta ¢iHaHcoBaHi Pocincbkoto Mepepalli€lo, a TaKoX CaMOMNPOrosioLIeHi opraHu,
nigKoHTponbHi Pocincbkin ®epepadii, AKi y3ypnysanu BnagHi GyHKUIT Ha LmX Te-
pUTOPIAX i Came TOMY € peasibHOIO 3arpo3010 iePKaBHOMY CyBepeHiTeTOBI YKpaiHu,
1l TepuTOpIanbHIN LiNniCHOCTI Ta AeMOKPATUYHOMY KOHCTUTYLINHOMY NafoBi. Tomy
nepepbayeHa 3akoOHOM 3a60pOHa Ha BUKOPUCTaHHA CUMBOJIKM TOTaniTapHUX
pexnmiB nepecnifgye NeriTMMHy MeTy 11 CNpsAMOBaHa, 30KpeMa, Ha 3anobiraHHA
30BHILLHIN arpecii Ta noganbLUi oKynauii yKpaiHCbKoi TepuTopii, 3a6e3neyeHHA
3axXuUCTy Npas nognHn» (ab3ay mpemiti nyHKmy 14 Momugy8asnbHOIi 4HacmuHu);

- «OTXe, 3 0rNAgy Ha iCTOPIt0 CTAaHOB/EHHA YKPAiHCbKOT He3aneXKHOI JepaBu,
iCTOPMYHIWIA KOHTEKCT Ta 3arposu, Lo NocTanam nepeq Heio y 3B’A3KYy 3 TUMUYacoBOIO
oKynaui€to YyacTuHu ii Teputopii, YKpaiHa Ma€e npaBo 06CTOOBATY KOHCTUTYLiNHI
NPUHLMNK, y TOMY YACAI 11 LWIAXOM 3a60pOHYM NponaraHy ToTaniTapHUX PEXMIB
Ta BUKOPWCTaHHA IXHbOI CUMBORiKW» (ab3ay opyauli nyHkmy 11 momuasysasnbHol
4acmuHu).

Y uin cnpasi KonctutyuinHun Cyn YKpaiHum Bu3HaB 3akoH YKpaiHu «[1po 3acy-
IXKEHHA KOMYHICTUYHOTO Ta HalioHan-couianicCTMyHoro (HauMCcTCbKOro) ToTani-
TapHUX peXxnMiB B YKpaiHi Ta 3a60poHy nponaraHay iXHbOi CUMBOIK/» TaKUM, LLIO
Bignosigae KoHctutyuii YkpaiHu.

KoHctutyuinHmi Cya YkpaiHu BpaxyBaB 06CTaB1HMW 36PONHOT arpecii pocincbKoi
depepadii npotn YKpainm 1 nig yac yxsaneHHs PiweHHs Big 21 rpyaHa 2021 p.
Ne 3-p/2021 y cnpaBi Npo 3a60POHY PO3MOBCIOMPKEHHS Ta 4EMOHCTPYBAHHA PO-
CiINCbKIMX NpOoMNaraHANCTCbKNX ayAioBidyanbHUX TBOPIB. Y LboMmy PilweHHi KoHcTn-
TyuinHun Cyn YKpaiHy BUKaB TaKi lopuanyHi no3unuii:

- «3 ornAgy Ha Te, Wwo 3 2014 poKy AeprkaBa-oKynaHT rpybo nopyLiye Hopmu
MiXXHapOAHOro NPaBa, AepP>KaBHUI CyBepPEeHITeT | TepuUTopianbHy LiNiCHICTb YKpaiHy,
okynysana ABTOHOMHY Pecny6niky Kpum, micto CeBacTononb Ta okpeMi pafioHu
JoHelbKoT 11 JlyraHcbKoT obnacTeit, a TakoX 3 ypaxyBaHHAM 3arpo3, AKi NocTalTb
nepep YKpaiHOo AK XepTBOK arpecnBHOI fiepaBHoi nonituku Pocincobkoi Oepe-
pauii, LueHTpanbHi OpraHn BUKOHaBYOI BNafgn YKpaiH/ MOXYTb MaTu BifnoBigHi
OVCKpeLiiHi NOBHOBaXXeHHSA 1 3[iICHIOBaTV HOPMaTVBHE BPEerystoBaHHA NOPAQKY
BHeCceHHsA ocobu fo Mepeniky oci6, siki CTBOPIOIOTL 3arpo3y HaLlioHanbHin 6e3neL;,
30KpeMa, LWIAXOM YXBaneHHsA Nif3akoHHMX HOPMATUBHUX aKTiB» (ab3ay nepwuli
nyHKmMy 5 MomueyeasibHoi YacmuHu);

- «BuknuKku Ta 3arposu, AKi noctanu nepes yKkpaiHCbKO fiepKaBHICTIo Y 3B'A3-
Ky 3 TMMYacOBOI POCicbKoo oKynaLieto ABTOHOMHOI Pecny6niku Kpum, micta
CeBacTonons, okpeMux parnoHis [JoHeLbKoi Ta JlyraHcbKoi obnacTeli, a Takox
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MOCTIiNHI CNpobu fep»KaBK-OKynaHTa LWTYYHO fecTabinisyBaTty cuTyalito B YKpaiHi,
30KpeMma, LLIAXOM LjinecnpAamMmoBaHoOro popmyBaHHA HeraTMBHOro ob6pasy YkpaiHu
Ta LUMPOKOro 3aCTOCYBaHHA eP>KaBolo-OKyNaHTOM BUKPUBIIEHOI 11 NepeKpyyeHol
iHpopMaLii (3o0kpema, 3acobamu, Lo iX 3aCTOCOBYIOTb Y KiHemaTorpadii, To61o uepes
PO3MOBCOAKEHHSA | AEMOHCTPYBAHHA GiNbMIB 3 TEHAEHLIHUM BUKNaAoM Ta OfHO-
6iYHVM BMCBITNEHHAM NOAIN | GaKTiB, ,AeMOHi3aLilo” NPUXNNbHUKIB yKpaiHCbKOro
HaLioOHanbHOrO BiAPOAXKEHHA Ta LiinecnpAMOBaHyY pyMHaLito AYXOBHO-KYNIbTYPHUX
OCHOB YKpPaiHCbKOI filepaBHOCTI) 06yMoB/AN NoTpeby NoCUAnTM CTPUMYBaHHA
OeprkaBu-OKynaHTa Ta NPOTUAII0 POCINCbKIN arpecuBHIN fepxaBHin nonituui
wopo YKkpaiHu Hacamnepepq y iHpopmauinHin chepi» (abzay n’amul nyHkmy 7
MOMmuB8y8asIbHOI YaCMUHU).

KoHctutyuinHum Cyg YkpaiHu nigTBepavBe, WO «40 HauiOHanbHUX iHTepeciB
YKpaiHu B iHpopMaLiliHin chepi HanexxaTb »KUTTEBO BaXK/IMBI iHTepecK CycninbCcTBa
i AepaBu, 30Kpema: 3aXUCT YKPATHCbKOro CycninbCcTBa Bif arpecBHOroO BNANBY
[ecTpyKTUBHOI NponaraHau, nepeaycim 3 60Ky Pociicbkoi Oepepalii; 3axmcT
YKpaiHCbKOro CycnifibCTBa Bif arpecrMBHOro iHpopmauiiHoro Bnaney PocincbKoi
Depepalii, cNpAMOBaHOro Ha NponaraHay BiliHKU, PO3MantoBaHHA HALOHANbHOI i
penirinHoT BOpOXHeYi, 3MiHYy KOHCTUTYLINHOMO flafy HaCUAbHULbKIM LLIAXOM abo
NopyLUEHHA CyBePeHITETY | TepUTOpPIanbHOI LiNiCHOCTI YKpaiHW», | BU3HaB Takumu,
Lo BiANOBIAaoTb KOHCTUTYLIT YKpaiHK, OKpeMi NOTIOXeHHA 3aKoHiB YKpaiHu «[1po
TeniebayeHHs i pagioMmoBieHHs» i «Ipo KiHemaTorpadito».

KniouoBsi nosuuii KoHctutyuinnHoro Cyay YkpaiHu nicna 24 niotoro 2022 p.

Micna 24 noToro 2022 p., OKpiM NEBHMX OpraHi3aliiHUX KOPeKTUB y poboTi
KoHctutyuiitHoro Cygy YKpaiHu nif yac BOEHHOTO CTaHy, Le GinbLlunx 3MiH 3a3HaB
nigxia Cyay Ao yxBaneHHs piweHb. Hanpuknag, KoHctutyuinHnn Cya YKkpainm no-
CTiNHO BpaxoBye GaKT BBeAEHHA B YKpaiHi BOEHHOTO CTaHy, i B 6araTbox pilleHHAX,
yxBaneHux nicna 24 notoro 2022 p., € BKa3iBKa Ha Lie.

Tak, yke B NepLUOMY YXBaSIEHOMY MiC/isl TOYaTKy MOBHOMACLITAOHOIO BTOPrHEHHS
PiweHHi Big 6 kBiTHA 2022 p. N 1-p(11)/2022 y cnpaBi Npo NOCUeHNn colianbHNiA
3aXUCT BillcbkoBOCNy00BUiB KoHcTutyuinHui Cyn YKpaiHv 3BaXKuB Ha peanii,
noB’A3aHi 3i 36poliHOt0 arpecieto pocinicbKoi deaepadii NpoTn YKpaiHu, ponb
36ponHnx Cun YKpaiHy Ta iHWKUX BiNcbKoBMX GOPMyBaHb B OO0POHI YKPAiHCbKOI
JepxaBu, il CyBepeHiTeTy, He3anexKHOCTi Ta TepUTopianbHOI LiNicHOCTI: «BignosigHi
KOHCTUTYLiNHI NPUHLUMAN € OCEPAAM KOHCTUTYLIMHOIO nagy YKpaiHu, TOX Bif ix
3aXUCTY 3anenTb NOro BTIIEHHA 3arasoM, 30Kpema 1 rapaHToBaHuX KoHCTUTy-
ui€ro YkpaiHy npas i cBo6oA NogMHY | rpoMaasiHUHAY (NYHKM 5 momusyseasibHoT
yacmunu). Takox KoHnctutyuiinun Cyn Ykpainy 3a3HaumB: «B ymoBax BOEHHOTO
CTaHy fep»aBa 3060B's13aHa MOOiNi3yBaTy BCi JOCTYMHI 11 pecypcu Ans NOCUNEHHS
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CBOEi 060pOHO3AaTHOCTI Ta Bifciui 36pownHoi arpecii Pocincbkoi Pepepadii npotu
YKpaiHu. Bigrak ycebiuHa nigTprmka BiicbkoBocny»k60BLiB 36porHux Cun Ykpa-
THM € 04HMM i3 3aC006iB PO3LWIMPEHHA 0OOPOHHNX MOXNNBOCTEN AepaBu» (ab3ay
Opyaul nionyHKmy 5.2 nyHKmy 5 MOmMu8y8asibHOIi HacmuHu).

Y uin cnpasi KoHctutyuinHum Cyg YKpaiHu BifioB BUCHOBKY, LLIO BCTAHOBIEHHA
0OMeKeHHS LLoA0 BUMIATV OGHOPa30BOi rPOLLOBOT AOMNOMOTH B 6ifibLLOMY PO3Mipi
3a YMOBM BCTAHOBJIEHHSA BULLOT rpynu iHBanigHoCTi (abo 6inbLlioro BigcoTKa BTpaTu
npaue3faTHOCTI) nwe NPOTAroM ABOX POKIB He Y3rofKy€eTbCA i3 3aCafHUYMMU
KOHCTUTYLIMHMU LlIHHOCTAMM, 30KpeMa Tak1MU, AK MPUHLMM NoBaru Ao 3axXucTy
npas NIOAMHM, NPVHLMN BEPXOBEHCTBA NPaBa B acneKTi NponopLUinHOCTi Ta BUMOT
00 COLianbHOro 3axmCTy BiICbKOBOCNYX00BUiB (cTaTTi 3, 8, 17, 46 KoHcTUTyUiT
YKpaiHu), Ta BU3HaB BiANoBigHe NonoKeHHA 3akoHy YKpaiHu «[1po couianbHuim i
MpPaBOBWI 3aXMCT BiliCbKOBOC/Y>KOOBLIIB Ta YWIEHIB iX CiMe» TaK1M, Lo He Bigno-
Bifgae KoHcTuTyuLiT YKpaiHu.

Y PiweHHi N2 7-p(11)/2022, yxsaneHomy 12 »0BTHA 2022 p., KOHCTUTYLiiHWI
Cyp YKpaiHy TakoX po3riagaB Ccrpasy WOAO COoLianibHMUX FApaHTIl 41A 3aXUCHUKIB
i 3aXMCHMLUb YKpaiHM Ta BKa3aB: «3i 3MiCTy YaCTVH nepLioi, Apyroi, n’aToi ctaTTi 17
KoHcTuTyUii YKpaiHm y iX B3a€EMO3B'A3KY 3 YaCTUHOI NEPLUIOIO CTaTTi 46, YaCTUHOIO
nepLuoto cTaTTi 65 OCHOBHOrO 3aKOHY YKpaiH1 BUNMBA€E KOHCTUTYLiiHNIA 060B'A-
30K [ilep»aBy HagaTu creujianbHUM IPUANYHIIA CTaTyC rpoMagaHam YKpaiHu, AKi
nepebyBatoTb Ha Cly»6i y 36poinHrx Cunax YKpaiHu Ta B iHLWKX BilicbKOBMX Gopmy-
BAHHSAX, YIeHaM iXHix cimel1, @ TakoXK 0cobam, Lo 30POMHO 3axXMLLaloTb CYyBEPEHITET,
TepuTopianbHy LiNiCHICTb Ta HEAOTOPKaHHICTb YKpaiHu nig vac arpecii Pocincbkoi
Depepadii npotn YKpaiHu, posnoyatoi y notomy 2014 poky, i3 3a6e3neyeHHsmM
BiAMOBIZHO 40 LIbOrO CTaTyCy COLjiaibHUX rapaHTill BUCOKOTO PiBHA» (a63ay wocmut
nionyHkmy 2.3 nyHKmy 2 Momugy8aJ/ibHOi 4aCMUHU).

Y uiit cnpasi Cyz Haronocus, Lo «MeHciHe 3abe3rneyeHHs AK OCHOBHUIN CKNAHUK
couianbHMX rapaHTill BUCOKOTO PiBHA CTOCOBHO rpoMagaH YKpaiHu, siki nepebysa-
0Tb Ha CNy6i y 36poinHmx Cunax YKpaiHu Ta B iHLWKX BiliCbKOBUX GOPMYBaHHSAX,
a TaKoX 0Cib, L0 36POMHO 3axKMLLATb CyBEPEHITET, TepUTOpiaibHy LiNiCHICTb Ta
He[OTOPKaHHICTb YKpaiHu nig yac arpecii Pociicbkoi Oepepadii npoTtn YKpaiHu,
po3noyatoi B notomy 2014 poKy, He Mmoxe OyTu ckacoBaHe abo obmexxeHe, Ta
JifIIOB BUCHOBKY, O OOMeXeHHA MaKCMManbHOro po3Mipy MeHcii nopyLuye
KOHCTUTYLiHI NpaBa ocib, o 36pONHO 3axMLLalTb CyBEPEHITET, TepUTOpianbHy
LinicHiCTb Ta HeAOTOPKaHHICTb YKpaiHu nif Yac arpecii pocincbkoi pegepadii npotn
YKpaiHu, po3noyatoi B itoTomy 2014 poky.

KoHcTtutyuinHnin Cya Ykpainm 27 rpyaHa 2022 p. yxsanus PilweHHs N2 4-p/2022
y Cnpasi WoJo NOBHOI Ha3BW penirinHux opraHisauin. Cyg ypaxyBaBs «He nuLie Nmo-
BipHi (riNOTETWYHI) pU3MKH, LLO MO iCHYBaTW Nif Yac yxBasnieHHA [0CnopoBaHOro
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3aKoHy], a 1 peanbHi HaCNigKM Ta 3arpo3u Bif AiANbHOCTI penirinH1X opraHisauin
(06’egHaHb), KepiBHUN LieHTP (YNpaBniHHA) AKAX 3HAXOAUTbCA 3a MexXamu YKpaiHu
B JepaBi, AKa 3aKOHOM BM3HaHa TaKol, WO 34iNCHUNA BiINCbKOBY arpecito NpoTun
YKpaiHu Ta/abo TMUYacoBO OKyrnyBasa YacTUHy ii TepuTopii, B yMOBaXx LLUMPOKO-
MacLTabHoi 36pornHoi arpecii Pocinicbkoi Oepepadii npoTn YKpaiHu, nocaraHHA Ha i
CyBepeHiTeT, TepuTOpianbHy LiNiCHICTb Ta XUTTA NIloaen» (ab3ay opyaudi nionyHkmy 3.3
NyHKMYy 3 MOMUuBY8asbHOI YacmuHu).

KoHctutyuinHun Cyg YKkpaiHun nigkpecnuns: «KOHCTUTYLIA YKpaiHu Ta HU3Ka
MiXXHapOJHMX AOrOBOPIB, 3rofy Ha 060B'A3KOBICTb AKUX Hagana BepxosHa Papa
YKpaiHu, AKi CTanm YaCTUHOIO HaLiOHaNbHOrO 3aKOHOAABCTBA YKpaiHu, JOMYCKaloTb
MOXNUBICTb 0OMeXKyBaTV MpaBa JIIOAUHM 3a NEBHMX 06CTaBMH Ta YMOB. [lo Takux
00CTAaBUH HanexaTb aKTW 30PONHOT arpecii, AKi CTaBNATb Mig 3arposy He nuwe
TepuTopianbHy LiNiCHICTb Aep»KaBWy, Wo 3a3Hana 36poiHoro Hanagy, ii noniTMyHy
He3anexHiCTb, AepKaBHUI CyBePEHiTeT, a 1 iCHyBaHHA caMoi ieprKaBi, Lo € 06'ek-
TOM arpecii, AK Takoi» (ab3ay mpemit nionyHkmy 4.9 nyHkmy 4 momugysasnbHol
yacmuHu). OTXe, TOW $aKT, Wo yxBaneHHs PilieHHs Bigbynocs B yMoBax BBeIEHOIO
B YKpaiHi BOEHHOTO CTaHy, Nif Yac 60poTbou YKpaiHCbKOro Hapogy npoTu arpecii
pocincbKkoi pepepadii, 06yMoBMB BUCHOBOK KoHcTuTyLiHOro Cygy YKpaiHu npo
NPONOPUINHICTb | KOHCTUTYLIMHICTb 3aCTOCOBAHMUX 3riAHO 3 OCMOPKOBAHMM Y Ui
CrpaBsi 3aKOHOM 3axofiB.

Takox KoHcTtuTyuinHuin Cyn YKpaiHu po3rnsagaB NpaBOMipHICTb OOMeXeHHs
[OCTYNY CBALEHHOCNYXUTENIB, penirinHnX nponoBigHNKIB, HACTaBHUKIB penirin-
HOI opraHi3auii (06’'egHaHHs), AKa BXOAWTb A0 CTPYKTYpY iHO3eMHOI penirifiHoT
opraHi3auii (06’egHaHHA) i nignerna ii KepiBHOMY LIEHTPOBI, Y YaCTWHW, 3'€4HaHHSA
36ponHnx Crn YKpaiHu Ta iHWKMX BiicbKOBUX GOpMyBaHb YKpaiHu: «BinbHUn go-
CTYN TaKUX CBALLEHHOCY>KMUTENIB 1O YaCTUH 30POHIMX CUM eprKaBy, Lo 3a3Hana
arpecii, CTBOPIOE iCTOTHI pU3NKK, cepep AKMX HEraTUBHUIA NCUXOMOTIYHNIA BNINB
Ha BillCbKOBOC/Y>K00BUIB i NOWMNPEHHA cepen HUX Ae3iHdopMalLlil, ofep>aHHA
iHbopMaLii Npo MopanbHUI CTaH 0COO0BOro CKNaZy Niapo34inis 36ponHUX cun,
BUTIK JaHVIX LWOJO KiNIbKICHOFO CKaZly OKpeMuX Nigpo34inis 36ponHmx cus, Micua
X po3TallyBaHHs, OCHaLLEHHs 30POEID Ta BOEHHOIO TEXHIKOI TOLLO». 3 OrnAgy Ha
HaBefeHe KoHctutyuiiHun Cyn YKpaiHy fiflioB BUCHOBKY, IO BKa3aHe 0OMeXeH-
HS1 <€ NPaBOMIPHMM (NEFITUMHIM) 32 CBOEI METOI Ta 00'EKTVIBHO BUMPaBAAHNM,
OCKIiNbKK Cripusie 3abe3neyeHH0 000pPOHO3AaTHOCTI fepKaBu 11 6OE3JaTHOCTI
nigpo3ainis 36porHux Crn YkpaiHv B ymoBax 36poiiHOT arpecii, Bignosigae Kpu-
Tepisaim 0bMeXeHb, [JO3BOJIEHVX Y AEMOKPATUYHOMY CYCMiNIbCTBI, @ OTXKE, € TAKNM,
LWo He cynepeunTb KoHCTUTyLiT YKpaiHu» (mpeme pedeHHA ab3ayy 4yemeepmoezo,
abzay n’amud nionyHkmy 4.9 nyHkmy 4 Momusy8asibHoi YaCMUHU).
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Oco6nmnBOCTi BTpaTy YNHHOCTiI MPaBOBUX aKTiB y 3B’A3KY 3i 36poiiHoI0
arpecieto pociicbkoi ¢pegepauii npoTu YKpaiHu

OKpemo Xouy HarofI0CUTI Ha TaKii 0COBNMMBOCTI KOHCTUTYLLIHOMO CyJOYMHCTBA
nif Yac BiHW, AK CTPOK BTPATN YAHHOCTI aKTiB, BUSHAHUX HEKOHCTUTYLINHUMN. 3a
3arasibHMM nNpaswiom, nepeabaveHnm ctattelo 91 3akoHy YkpaiHu «Mpo KoHcTnTy-
uinHun Cyga YKpaiHu», akTy, AKi BUSHaHI HEKOHCTUTYLINHUMM, BTPAYaloTb YMHHICTb
3 AHA yxBaneHHA KoHctutyuinHum Cygom BignoBigHOro pilleHHs.

OpHak nig vac gii BoeHHoro ctany KoHctutyuinHmnin Cya YKpaiHm He pas Kopu-
CTyBaBCA MPaBOM BiATePMiHYBaTU BTPATy YNHHOCTi NPaBOBOrO aKTa (A0ro oKpemux
nonokeHb). 3a3Bnyanm Cyn y Takux BUMagKax BigknagaEe BTPaTy YUNHHOCTI aKTa
(Moro oKpemux NosioXKeHb) ab0 Ha BM3HAYEHUI CTPOK (Tpr abo WicTb MicALiB i3
[HA yxBaneHHs CyioM pilleHHs), abo Ha HEBU3HAUYEHUI CTPOK (3a3Havakouu, Wwo
UMHHICTb aKTa BTPAYa€ETbCA Yepes TpU MicALi 3 AHA NPUNVNHEHHA Y1 CKacyBaHHA
B YKpaiHi BOEHHOrO CTaHy). Lle noB’s3aHO 3 po6OTOO iHLIVIX OpraHiB Aep>KaBHOT
Bnagm B YKpaiHi nig yac BiHW, nepefycim napaameHTy, AKi NOBMHHI MaTy AOCTaTHIN
yac AN Toro, Wob NprBeCTM CBOT aKTU Y BiANOBIAHICTb 0 KOHCTUTYLT YKpaiHy,
CKOpUWryBaTu NeBHY NONITUKY, 3AINCHNTY BiANOBIAHI EKOHOMIYHI PO3PaxXyHKN.

BucHoBKM

YKpaiHa nepemoxe BOpora Ha noni 6010 Ta BigHOBUTb CBOIO TepuTOpianbHy
uinicHictb. MNpoTe 6e3 epeKTUBHOrO NPABOBOIO 3aXMCTy AEMOKpPATIl Ta 3arajibHOBU-
3HaHWX LiHHOCTEN Hifle y CBiTi He 6yae mupy, a Tomy KoHcTtuTyuinHmin Cyg YKpaiHm
nparHe nokasatu, YoMy BaXMBe KOHCTUTYLiHe CyAOUYMHCTBO HaBITb Nif Yac BiHN.

KoHctuTyuinHmin Cyg YKpaiHu onepaTvBHO NepenaLiTyBaB CBOK AiANbHICTb Y
3B'A3KY i3 3aNpoBagXeHHAM B YKpaiHi BOEHHOTO CTaHy: Lie CTOCYETbCA AK PO3rnagy
CnpaBs NepeBa)kHO B MOPAAKY NMCbMOBUX NPOBaAXKeHb, TaK i TeHAeHUIT BigTepMiHy-
BaHHA BTPATWN YNHHOCTI BU3HAHNX HEKOHCTUTYLIMHMMU MONOKeHb NPaBOBMX aKTIB.
Baknusoto ocobnumBicTio peanizadii NprHUMNY BEPXOBEHCTBA NPaBa B yMOBaX BiliHU
CTaB MOCUNEHMNI COLiaNibHUIN 3aXUCT BiICbKOBOC/Y>KOOBLIB, AKi CBOEID MY»HbOIO
60pOTbOOI 3[INCHIOITb 3aXUCT YKPAIHCbKOT fiIepKaBm Ta YKpaiHCbKOro Hapogy.
YecTb i CnaBa Halwmm BoiHam!
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Ipuna COMUIKO

LOKTOP I0PUANYHUX HayK, Mpodecop,
3aCny>KeHN IopUCT YKpaiHu,

KepiBHMK anapaTty HauioHanbHOI KoMmicii

3 pagialiHOro 3axXncTy HaceneHHa YKpaiHu

FEHAEPHA PIBHICTb
AK OCHOBA CIMPABEAJINBOIO CYCIUJIbCTBA

YKpaiHcbKuii Hapog, nepebyBatoum B yMoBax HEBMHHOI BiiCbKOBOI arpecii, npoae-
MOHCTPYBaB BUHATKOBUI piBeHb MOGiNi3aLlii 3ycusb Ta BHYTRILIHbOIO €AHAHHSA. BCTy-
nuBLwKY fo na. 36poriHnx Cun Ykpainu (gani— 3CY), i YonoBiky, i *KiHK1 NoKa3anu CBOO
BipAaHiCTb 60poTbOI 32 He3aNEeXKHICTb | TepUTOpIaNbHY LiNiCHICTb KpaiHX. CnpaB»KHii
noTeHLian reHaAepHOI PIBHOCTI y BINCbKOBIl cdepi NLLe NOYNHAE PO3KPMBATUCA, LLIO
BMMara€ BMBa>KeHOro MifxoAy [0 Takoro COLioKyNbTYPHOrO ABMLLA.

Ak 3a3Haua€e k. batnep, CycninbCcTBO € reHAepHO CTPYKTYpoBaHUM. OCOOGNUBICTL
reHAepHUX CTEPEOTUNIB NOJIAFAE B TOMY, O BOHM MMOOKO 11 HAJOBrO NMPOHKKa-
I0Tb Y CBIfOMICTb NIOAMHMK, @ TOMY iX BaXKO He TiflbK/ nogonatu, a 1 BUABUTA Ta
ycBigomuT. BoHM HeraTMBHO BMAMBAlOTb HAa Camopeani3auito YONOoBIKiB i XiHOK,
3aBakaloTb PO3BUTKY iHAMBIAYanbHOCTI. IX MOAONAHHA AaCTb MOXAMBICTb i XKiHKaMm,
i YonoBikaM po3WMpPUTY BUGIP BapiaHTIB camopeanisauii. [ns uboro nepeaycim
MOTPIOHO BM3HATM iCHYBaHHA TakUX CTEPEOTUMIB.

BepxoBHa Paga YkpaiHu 7 »oBTHA 2022 p. yxBanuia 3aKOoH Npo J0O6POBinbHUI
nopAZOoK B3ATTA XIHOK Ha BiliCbKOBWI 001iK. BiH nepef6ayac, Wo yKpaiHKy NeBHUX
npodeciln 3MOXyTb CTaTU Ha BINCbKOBMI 06J1iK 3@ BNAaCHUM GaXKaHHSAM.

Ha cborogHi KinbKicTb »kiHOK, siki cny»<aTb y 3CY, cTaHOBUTb 61113bKo 59 786, cepen
HYX 41 TcAYa — BIICbKOBOCTYKO60BML Ta Maiixe 19 TMCAY —LMBINbHI NpauiBHNL.
I3 HUX Y 30Hi 60MOBMX Al NepebyBatoTb 5 TUCAY XKIHOK. 3a OCTaHHiI f1Ba MicALli crnocTe-
piraeTbca NPUPICT L€l KiNIbKOCTI Ha 2 TUCAUi OCi6, WO NiATBEPAXKYE BUCOKMNIA CTYMiHb
MOTIMBALiT )KIHOK 1ONTyumTUCA 0 060POHHOI cnpasy [1]. 3a3Haurmo, Lo [0 24 NoToro
NMOTOYHOIO POKY KiNbKICTb XIHOK y CKNafi YKpalHCbKOI apmii cTaHoBuna 16-17 %, ane
BHaCNigoK Mobini3aLii nepeBaXHO YOOBIKIB X BiCOTOK Yy CKagi apMmii 3MeHLLnBCA
10 8 %. Y NopiBHAHHI 3 iHWKMM KpaiHaMmy YKpaiHa Ma€e noTeHuian ans 36inblueHHs
BiICOTKY XIiHOK Y BiicbKy 0 20 % [1]. CTaTUCTMKa CBifUMTb NPO HAABHICTb CNPUATIN-
BOro cepeoByLLa AR aKTVBHOI y4acTi »KiHOK Yy BiICbKOBI CripaBi.

OgHieto 3 ymoB GyHKLiOHYBaHHA AEMOKPATUYHOIO CYCMinbCTBa Ta O3HAKO
NpPaBOBOI flep>KaBy € reHAepPHa PiBHICTb. Lie 03Hauag, Wo YONOoBiKM 1 KiHKM MatoTb
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OAHaKOBI yMOBW ANA peani3auii CBOiX I0ACbKMX NPaB, OAHAKOBI MOXINBOCTI pPo-
O6UTY BHECOK Y HaLliOHaNIbHUI, NOMITUYHNIA, EKOHOMIYHWIA, COLiaNbHUIA PO3BUTOK
cycninbcTBa. locnigHUKN reHaepHUX Npobiem HaronoLwyTb Ha TOMY, WO came
feprkaBa BiANOBIfAa€ 3a BNPOBaAXeHHA ifei reHAepHOI MapUTETHOCTI B CyYaCHUX
YMOBaXx, Came BOHa M€ yxBasloBaTh Mporpamu, CNpAMOBaHi Ha [JOCATHEHHSA reH-
ZOepHoro 6anaHcy. [1nA Lboro HeobXigHO BUPOOGUTY iepaBHY reHAepHY NOMITUKY,
AKa Ma€ BignoBifaaTy Cy4aCHMM COLianlbHO-€KOHOMIYHMM Ta NOMITUYHUM Peaniam.

Y nunHi 2023 p. npepctaBHUKK MiHicTepcTBa 060pOHM YKpaiHy NoBigoMuam
Mpo Te, WO NOHag 5 TUCAY XIHOK yXKe nepebyBatloTb Ha NepefHili NiHil BiiCbKOBUX
ain [2]. OTxe, nonpw icHyo4i HeraTMBHI CTEPeOoTUNU BXe AOBeAEHO 30aTHICTb XiHOK
BMKOHYBATV BaXKi Ta Hebe3neuHi 3aBaHHs, LLO AOMOBHIOE Napagurmy reHaepHoil
PiBHOCTI Y BiNCbKOBOMY cepefjoBuLL;.

Y KOHTeKCTi reHaepHoi piBHOCTI y 3CY BaXXNMBO 3BEPHYTW yBary Ha NUTaHHA
peyoBoro 3abe3neyeHHs, a came GOpMU Ta CrieLiafibHOro 3aXUCTY ANA KiHOK. [le-
Tanisytoum npobremMy, MOXXHa BKa3aTu Ha CUCTEMHY Hefi6anicTb CTOCOBHO NOTpe6
XKIHOK Yy BiliCbKOBIl cripaBsi. Hefoniky oxonmoTb YMmano acnekTis: Big 6invsHu
[10 BUKOPUCTaHHA 6poHeXuneTis i wonomis. HanpukiHui 2019 p., 30Kkpema, nuie
napagHa popma AJis >KiHOK 3a3Hasia 3MiH, a HoBY 60110BY hopMy He Oyno BNpoBa-
[KeHo, Tofli SIK YOJI0Biua BilicbKOBa GpopMa 3a3HaBana perynapHuX agantalin 3
2015 p., WO CBiguNTb NPO BXUTTA aKTUBHILLNX 3aX0ZiB WOA0 BAOCKOHANEHHA YMOB
CNyX61 ANA YONOBIKiB MOPIBHAHO 3 XKiHKamu [3].

BaxknuBuUM KpOKOM Ha LAAXY [0 reHAepHOT PiBHOCTI OyNo 3aTBEPAKEHHS NiT-
HbOI NONbOBOI BiIICbKOBOT GOpPMU 1A XKiHOK, fiKe Bigbynoca BRiTKy Liboro poky [4].
Bka3zaHa iHiLiaTBa LO3BOINTb XKiHKaM OTPUMYBaTK CneLianibHWI OAAT, BPpaxoByloun
XHi aHTpONOMEeTPUYHI 0COBNMBOCTI. TAKOX Y paMKax PO3BUTKY reHAePHOI PiBHOCTI
B 3CY po3rnsgaloTb NMTaHHA MPO CTBOPEHHS XKiHOUMX OPOHEXNNETIB. 3pa3Ky TaKnX
OPOHEXMNETIB Y>Ke iCHYI0Tb, IX OCNiAXKYOTb Ha BiAMOBIAHICTb TEXHIYHMM BUMOTam
i craHpapTam. Micns ycniwHmMx BUNpo6yBaHb i norofeHb Oyfie 3aTBEPAKEHO CTaH-
[apTHI 3pa3ku 6POHEXUNETIB AnA XKiHOK [4]. TaKn KPOK € BaXKTMBVM Y KOHTEKCTI
3ab6e3neveHHs XiHOK B apMii He nnwwe HeobXigHUM ofArom, a 1 epeKTUBHUMMU
3acobamu iHAMBIQYaNbHOIO 3aXUCTY.

Otxe, Nnpobnemun dakTnUHOro 3abesneyeHHs *KiHOK Ha GPOHTI MOCTYNOBO Ta
3 3ani3HeHHAM BUPILWYIOTbCA, BOAHOYAC aKTyaslbHUMK 3aNMLWIAloTbCA AOBOEHHI
NPOABUN HEPIBHOCTI B yKPAiHCbKOMY CYCNinbCTBi. TpagunLivHi CTepeoTunim MacoBoi
CBIJOMOCTi 0OMEXYI0Tb MOXIIMBOCTI XKIHKIM B Kap'€pHOMY 3pOCTaHHi. Tak, npoTarom
yCiX eTanis iCTOPMUYHOro PO3BUTKY BiiCbKOBOI CNpaBu B YKpaiHW CTOCTepiraeTbca
3HAYYLWMI AncHbanaHc y NpeacTaBHULTBI XKIHOK Y BULLUX BiICbKOBUX paHrax. CtaHoM
Ha 2021 p. cepep yKpaiHOK Oyno nuLie Tpu »KiHKY, Lo MatoTb BiNCbKOBE 3BaHHA
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reHepanis [3]. YTuckamm cynpoBOXKyOTbCA NMUTaHHA He nuwe npodecinHoro
3pOCTaHHA, a  onnaTy npadi.

MopiBHiooum cntyauito B YKpaini 3i CnonyyeHnmu Ltatammn Amepukin, MOXxHa
3a3HaunTK, Wo B 36poriHmx Cunax CLUA XiHKM cTaHOBNATb 27,4 % Bif 3aranbHOI
yncenbHocTi [5]. Kpim Toro, B 3CY nuwwe 8,9 % odiuepis CTaHOBAATb XKiHKKU, Npu
LibOMY XXO[Ha 3 HIX He 0biiMa€ KepiBHi Bilicbkosi nocaaw. Y CLLUA ctaHom Ha 2020 p.
i3 234 634 pitlounx odiuepis 18,9 % 6ynu kiHKkamu, ane BOHM 3aliManii HAXYi paH-
rn. Ha KoxHy xiHKy-odilepa BULWOro paHry npunagae 833 yonosikis-odilepis i3
€KBiBaJIEHTHVMM Nocagamu [6], Lo CBiguMTb NPO HeObXigHICTb BiNbLL akTVBHOIO
NPOCYBaHHA »KIHOK y BULLi BiiCbKOBI No3uui.

Mig yac aHanisy reHgepHOT PiBHOCTI B YKpaiHi HEOOXiAHO Bif3HAUNTI HAABHICTb
CTAaTUCTUYHOTO reHAEPHOTO PO3puBY y chepi onnati npadi. 3rifHoO 3 faHUMK, BKa-
3aHUMU Y CTAaTUCTULI, Len po3pmB CTaHOBUTL 18,6 %. He3Baxkalouun Ha Te, Lo Len
NOKA3HMK € HUXXUYLMM MOPIBHAHO 3i CBITOBMM CepefHiM piBHEM, BiH yCe X € BULLM
3a MOKa3HMKM H6araTbox KpaiH EBponelicbkoro Cotosy [7].

DepxaBHa cnyx6a cTaTUCTVKIM YKpaTHW NigKPeCIoE, Lo cepedHs onsaTa npaui
XKIHOK cTaHoBUTb 79,3 % Big onnatu npadi yonosikis [8]. Taka gucnponopuia y
po3Mipi onnaTtn Npai Mix YoNoBiKamMu Ta KiHKaMy [lOBOANTb HAABHICTb CTPYKTYpP-
HUX HepiBHOCTeN i reHAePHOT ANCKPUMIHaUIT Ha pUHKY npaui YKpaiHu. Mpobnema
noTpebye cepino3HOro aHanily Ta BTpyYaHHs A1 3abe3neyeHHsA OfHaKOBMX YMOB
onnaTtu npaui Ta PiBHOLiIHHOIO NPOdeciiHOro 3pOCTaHHsA i XiHOK, i YUONOBIKIB.
3 iHiuiaTnBKn nepwoi negi Ykpainn O. 3eneHcbKoi y 2020 p. YKkpaiHa nig yac npu-
€QHaHHA [0 Mi>KHapoaHoro «MapTHepcTBa biappuu» B3ana Ha cebe 3060B'A3aHHA
CKOpOUyBaTU reHaepHWI po3pmre B onnati npadi. «We y 2020 poui YkpaiHa npu-
€fnHanaca o ,MaptHepcTta biappuy”. BoHo nepepbavae 6araTo pisHMX BUKNUKIB
LLLOAO CTBOPEHHA PIBHOCTI B KPaiHi, i OAMH i3 HUX — Lie AKPa3 3MeHLIEeHHA PO3pUBY B
onyiaTi npadui XiHOK i YonoBiKiB. Ypad YKpaiHu B35B Ha cebe Lie 3060B’A3aHHs. Ha Toin
MOMEHT PO3pKB B OMNJIaTi NpaLli Mi>k Y0N0BiKaMK i XKiHKamMu CTaHOBYB Y CepeiHbOMy
20,4 %. | BNpofoB»K HACTYMHOr0 POKY MOro BAaN0CA TPOXU CKOPOTUTU — 10 18,6 %.
Ha »kasb, NoBHOMacCLUTabHe pOCiicbKe BTOPrHEHHs MOCTAaBUIO BCi Halli MOUYMHAHHS,
PO3BUTOK LiNIOI KpaiHW Ha nay3y. Tak CTanocb i 3 reHAepPHO PiBHICTIO. YKpaiHCbKI
XIHKW NiJ yac pociicbKoro BTOPrHeHHsA NpaLoTb | NpeacTaBieHi B ycix chepax
€KOHOMIKW, ane po3puB B onJaTi NpaLi Mi>k HUMM 1 YONOBIKaMU 3aNTNLLIAETLCA», —
3a3Hayumna O. 3eneHcbKa [9].

HesBaxalumn Ha HejOCKOHai yMOBW npaLi, XiHK/ He JivLie BiACTO0Tb Aep-
»KaBy Ha nepepoBil, a 1 NPaLTb Y KPUTUYHO Baxknueux chepax ana 3abesne-
UYeHHA KUTTERIANBHOCTI HaceneHHsn, 30Kpema B ranysi eHepretuku. lNpoTe yacTka
npauesaliTOBaHNX XIHOK Y LibOMY CEKTOPI € 3HAYHO HUXYOI, HiX YOJIOBIKIB.
Y TpaguuUinHin eHepreTuli Nnponopuia CTaHOBUTb Ninwe 6amn3bko 22 %. YacTka
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MKIHOK, AIKi 06iiMaloTb TEXHIUHI NOcaaun, CTAaHOBUTb BCbOTo 6M1M3bKO 6 %, a TUX, LLIO
06iimatoTb KepiBHi nocagu, — nuwe 1 %. Y ceKTopi BigHOBIOBAHOI €HepreTKn
cuTyauisa gewo Kpawa — 32-33 % KiHOK cepep ycCix npaueBnalToBaHUX. Taknin
NOKa3HMK 06YMOBJIEHMI TUM, LLIO BKa3aHWUI CEKTOP € AMHAMIYHMM Ta MPUBabIMBUM
OnA MOJOA|, AKa HeloAaBHO 3800yna oCBiTy. BaxnuBo 3ayBauTu, WO 3a3HayeHi
no3uuii Hikonn He ByNn 3aKpWTi ANA XIHOK, Ha BiAMIHY Bif, HANPWKNag, BaXKKoOT
NPOMKCIOBOCTI Um ByrneBuaobyBHoi ranysi[10].

OTXe, reHOepHa PiBHICTb y CyCNiNbCTBI € HE NMLEe MUTAHHAM NPUHUMMNOBOI
CNpaBeAsIBOCTI, a 1 BaXNIMBOIO CKNaf0BO0 A1 BifHOBNEHHSA Ta PO3BUTKY KpaiHu
nicnA BiHW. [NapTHepPCTBO 1 OAHAKOBI MOXKMBOCTI AN1A XIHOK | YOMOBIKIB CPUAIOTb
edeKTUBHI MObinizaLii pecypciB cycninbCTBa, NiABULLYIOUMN PiBEHb OO FOTOBHOCTI
00 BUKNVKIB | TPYAHOLLIB.

YKpaiHCbKi XiHKM BiA3HauYalTbCA BUCOKUM PiBHEM BiAA4aHOCTI CrpaBi Ta rOTOB-
HOCTi 60POTUCA 3a He3aNEXHICTb | TepuTOpianbHy UiNICHICTb KpaiHu. MpoTte ana
TOro, Wo6 BKa3aHWI NOTEHUiaNn reHAepHOI PiBHOCTI Mir MOBHICTIO PO3KPUTUCS,
HeobXigHO 3abe3neunTy afeKkBaTHi YMOBW ANA yyacTi KiHOK Y BiNCbKOBIl cnpasi.
BoHu nepepbayatoTb He TiNbKM HaneXHy BiiCbKOBY NiArOTOBKY i OCHALLEHHS, a
yBary 10 0co6/1BUX NoTpeb Ta 3aXUCTY XKiHOK, AKi NPOXOAATb BiICbKOBY CIY0Y.

Byab-AKi iHiLiaTMBM 3 BigHOBNEHHA YKpaiHW NicnA BiiHW NOBUHHI BPaxoByBaTu
acnekT reHepHOI PiBHOCTI Ana po30ynoBYM eBpONeicbKol AepaBu. TaKi iHiLiaTnBm
MOBUHHI OYTV CNPAMOBaHI Ha OCTaTOYHe MOAOJIAHHSA FreHAEePHOT ANCKPUMIHALLT y
cdepi npaLi 3 ypaxyBaHHAM JOCATHEHb XKiHOK Y KPU30BIl CUTYaLii B KpaiHi, a TakoX Ha
NiATPYUMKY iXHbOTO NCUXOCOLiaNbHOTO BiIHOBNEHHSA NiCsA BiliHK, iHTerpaLii 6inbLuoi
KifIbKOCTi >KIHOK 1O NPOLeCiB YXBaneHHs pilleHb, CTBOPEHHA reHAePHO-YYTINBMX
nporpam BiHOB/IEHHA Ta 60POTbOY 3 reHAEPHUMU CTEPEOTUNAMM.

EdekTnBHUM 3ac060M BUpiLLEHHA NPO6NEMM 3MiHK CTEPEeOTUNIB MOXKYTb OyTH
3aco6u macoBoi iHbopMaLlii, OCKINbKY BOHW CYTTEBO BM/IMBAIOTb Ha CyCMifibHY CBi-
[OMICTb. BUHATKOBO BaXKNMBOIO € | PONb AeprKaBy Ta NONITUYHUX CUN, afKe BOHU
3auikaBneHi y NigTPMMLUi XXIHOK Nif Yac yxBasieHHA NONITUYHNX Ta iHWNX XUTTEBO
BaXXNIMBUX ANA HaUil pilleHb.
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AOCBIA NOAbLLI ANA KOHCTUTYLIAHOIO
MAMBYTHbOIO YKPAIHU
HA 1i LLNAXY A0 EBPOMENCbBKOIO COIO3Y TA HATO

MonbCbKo-yKpaiHCbKi Mi>kaep»kaBHi CTOCYHKM, 30KpeMa, Mixk npe3vgeHTamu [onb-
Wi Ta YkpaiHn — AHgxeem [lyaoto Ta Bonogummnpom 3eneHcbKnm — AatoTb NigcTaBu
[NA nofdanbLIoro 30VKeHHA MiXK KpaiHaMu Ha KOPMUCTb 3aCTOCYBaHHA iIX B3AEMHOTO
pocsigy. Tak, aHani3 NONITMYHMX | KOHCTUTYLINHMX aCneKTiB MONbCbKOro OCBIAY MOXKe
CNIyryBaT BaXMBUM IXepesioM 3HaHb i NPaKTVK Ana YKpaiHu Ha ii wnaxy o €spo-
newvicbkoro Coto3y (gani — €C) Ta HATO, gonomaratoun yHVKaT npobnem, 30Kpema,
y chepi KOHCTUTYLINHOT AeMOoKpaTii, AKi BUNanu Ha gonto Monblyi. KoHCTUTYLinHe
ManbyTHE YKpaiH1 Ma€ po3rnsaaaTUCh i3 BENMKOK 06ayHiICTIo Ta nepeabayyBaHicTo.
HeobxigHo BpaxoByBaTu pekoMeHaaLii €C, 3a6e3mneuyioun BUKOHaHHA IPUANYHKX
CTaHAAPTIB i HOPM, HeOOXiAHMX ANA uneHcTBa YKpaiHu B Cotosi, a 3rogom — i B HATO.

Ba)kko gaBaTi nopaau WoA0 KOHCTUTYLIMHOMO ManbyTHbOro AN CycCigHbol
OPY>KHbOI KpaiHW, KA BOIKOE 3 XaXMBMM PaLLVCTCbKMM BOPOrOM i Y BaXKKMX CyC-
NifbHO-MONITUYHKX yMOBaX BUpILLYeE CBOT Ny6niuHi cnpasu. LLlogHA Ha BilHI rTHYTb
npeacTaBHUKM CBIJOMOI (MpoaepkaBHULbKOI) YKPaiHCbKOT CMifIbHOTU, WOAHA
MOPCTOKa EBpa3iiCbKa opAa PaLlnCTiB BUMHAE BCE HOBI 3N0YMHN NPOTM YKPaiHLiB.
BoHu He 3BaXatoTb Ha Npasa NIOAVNHY | NepeKOHaHi Y BULLOCTI NceBAoLiHHOCTEN
CBOrO «PYyCCKOro Mmpay» Hafd 3arafbHOMIOACbKUMU LIHHOCTAMU, AKI BiACTOIE Ae-
MOKpaTuyHa YKpaiHa.

Yumarno umBinizauiniH1xX, NONITMKO-iA€0NOriYHNX NPO6IEM MiXK EBPOLIEHTPUY-
HOI0 YKpaiHOI0 Ta €BPA3iNCbKOI0 POCIE NOPOAXKYE PI3HUN NigXig 4O OQHWX i TUX
CaMUX iCTOPUYHKX NOZil i HaLioHaNbHUX repoiB B 060X KpaiHax. Anle MeHTaNIbHYIX
CXOXOCTEeN MixK YKPAiHLAMU | poCiaiHamMy MOKM Lo 6arato, a ToMy YPOK 3/104MHHOI
BillHM, pOo3MoYaTol GpaNCTCbKO POCIE NPOTN AEMOKPATMUYHOT YKpaiHu, Ma€e
CNyryBaTtu YKpaiHLAM 3aCTOPOrot0 Ta CMPUATK IX 3BiIbHEHHIO BiJ 3aNM1LWKIB imnep-
CbKO-KOJIOHiaIbHOT MEHTaIbHOCTiI.

MpoeKLuis NonbCbKOro AOCBiAY Ha KOHCTUTYLiHE MabyTHE YKpaiHy BUMarae
HaA3BMYaNHO AUMNIOMATUYHOrO Migxody B CUTYyaLil, KONU CTaH KOHCTUTYLINHOT
nemokpartii B camini [Monblui perpecye yepes gianbHicTb it KoHctutyuinHoro Tpu-
6yHany. CymHiBU oo npoLenypv BUGOpy Moro cyanis Ta TepmiHy MOBHOBa)eHb
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lfonosu KoHcTuTyuinHoro TpnbyHany MonbLui 3aranbHoBigomi. YKpaiHi uboro Tpeba
YHUKHYTU, 3abe3neuytoun npo3opy npoueaypy Biabopy KaHAMAaTIB Ha nocagu
cypais KoHnctutyuinHoro Cyay YKpaiHu, BpaxoBytoum 3acTepexeHHA BeHeuincbKor
Komicii Ta 3anoBHIo0UM TPy BaKaHCii Ha CyaAiBCbKi NOCaau Bif napaameHTy TOLLO.

Y nunHi 2021 p. Cyp €C 30608B's13aB [MosbLy HEralnHO NPUNMHUTM 3aCTOCYBAHHS
NosioXKeHb, AKi Ao3BonATb AucumnniHapHin nanati BepxosHoro Cyay, 30Kpema,
BiAMOBNATU B CYyAOBOMY iMyHIiTeTi. Yepe3 HeBUKOHaHHA Liboro po3nopagxeHHa Cyagy
€C Ha MonbLy HaknageHo wrpad y po3mipi 1 MiH. €Bpo B AeHb. CymMa BifLLKOAYBaHb
3a npocTpoyeHi wrtpadu, HaknageHi Ha Monbuyy Cyaom €C, BXXe CTaHOBUTb NOHaf
400 mnH. eBpo. Tomy YKpaiHi BaXXn1MBO AOTPYMYBaTUCA NpaBoBux HopM €C, 106
He CTaTu cy6’ekTOM BifnoBifanbHOCTi oro Cyay.

MouaToK NeperoBoOpiB NPO BCTYMN AepKaBU € HACTYMHUM KPOKOM pOpPMaribHOro
npouecy npmnegHaHHA go €C nicna oTpuMaHHA CTaTycy KpaiHU-KaHgmngaTa. AKLWo €
HeoOXifgHi nepegymoBy, To EBPOKOMICis 0diLliiHO peKoMeHYE fAepXKaBaM-usieHam
po3noyaTu Ui neperoBopu. BigTak KoxHa 3 27 ctonnub KpaiH €C Mae 0CTaTOYHO
NOroANTAN TaKNI KPOK.

LLlogo YkpaiHu, To HanpukiHui 2023 p. pilleHHA €BPOKOMICIT MOXKe [O3BONM-
TU no4yaTok neperoopis Npo ii Bctyn go €C. Lo uekae YKpaiHy Ha HacTyrnHomy
eTani ii npocyBaHHs B €C? BnpoBagxeHHA pedopm, siKi MOBHICTIO iIMNIEMEHTYIOTb
€BPONENCbKMI NPABOMNOPALOK B YKpaiHCbKI pearii, To6To B cyBepeHHMX popmax
YKpaiHn. Ha npaktuui ue o3Havae imnnemeHTadito 35 po3ginis npaBoBOro acquis
communautairs, AK1A OXOMJIIOE BCi MUTaHHA — Bif NprHUMNY Tpbox cBobop (ne-
pecyBaHHs nofell, ToBapiB i Nocnyr) yepes GpiHaHCOBE perynoBaHHSA, CibCbKe
rocrnofapcTBO, 3aXMCT HABKOJIMILHBbOIO CepefoBMLLa i 4O 0OMiIHY CTyAeHTamMu.

€BPOKOMICiA BMPILWIYE BiAKPUBATK HACTYMHI PO3Ainn acquis communautairs,
arne nuLe 3aKpUTTA X YCIX MOXKe Npu3BecTy A0 NO3UTUBHOI pekoMeHAaauil bproc-
cens wopo nepexoay Ao HACTYNHOro etany — NPUNHATTA B uneHu Coto3y. IMig yac
nepemMoBVH NPOBOAATbL MiXypAaoBi KOHdepeHLii 3a yyacTio MiHicTpiB kKpaiH €EC Ta
KpalHu-KaHauaaTa. KpaiHy-uneHn TakoX NpeacTaBnAloTb CBOI MeperoBopHi nosu-
Lii, AKi 3peLToto 06’eaHy0TbCA B ogHY no3uuito €C. MoTim KpaiHa-KaHAMAAT Mae
iMnneMeHTyBaTK acquis communautairs Ha OCHOBI KpuTepiiB BcTyny. OgHak cnig
OYiKyBaTW, O BCA NeperoBopHa npoLeaypa Moxke TpUBaTK LWOHANMEeHLUe KiflbKa
POKIB i € HANTPMBaNIWMM €TaNOM AJ1 KOXKHOI KpaiHu, Wo npuegHanaca go €C.

Y manbyTHbomy KoHcTutyisa YKkpaiHu, 6e3cyMHiBHO, Oyzie BUMaraTu 3MmiH, wo6
apanTyeaTtu KpaiHy o uneHctea B €Ci HATO. OgHak oapa3y nicna 3akiHYeHHA BiHN
YKpaiHa Moxe He cTaTh uneHom €spocoto3dy Ta HATO - Tpeba 6yTn peanictamu,
xoua Bce moxe 6yTun. CnocTepiratouu 3a NoBefiHKO nonepeaHix Bnag B YKpaiHi,
ocobnmBo ypsagis B. AHykoBmua Ta M. A3apoBa, cnif BKaszatu Ha NoniTuyHi popmm
X AiANbHOCTI, 3ano3mnyeHi 3 yaciB MoHronbcbKoi gepxasu YumHricxana (X1l cT.) Ta
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cyyacHoi Kutarcbkoi HapogHoi Pecny6niku. besymoBHO, NoTpibHi pilyyi 3axogu
[NA 3MiHW MeHTaniTeTy NpefCTaBHUKIB BNaau B YKpaiHi Ta 60poTbbu 3 KopynLieto.

HeobxigHe oHoBneHHA KoHcTUTYUIT YKpaiHy Mae 6yT o6epexxHUM Ta o6rpyH-
TOBaHMWM, Hacamnepep i3 MeTolo 3abe3neyeHHs 3axX1CTy NPaB FPOMafAH Y PisHMX
rany3Aax ryMaHiTapucTUKn: eKOHOMIKWU, MOB, KyNnbTypu, CyAiBHMLTBA TOLO. Xo4a
[aBHO HeMooAMHOKUMM € MPONO3ULIT yKpaiHCbKMX aBTOPiB NPO HeobXigHICTb
yxBaneHHs HOBOI KoHcTuTyLii YKpaiHu abo, npuHaimHi, ii HoBoi pegakuii [1].
A fedAKi 3 HUX — HanbiNbLL TBOPYI — BXKE NiAroTyBasn CBOT aBTOPCbKi KOHCTUTYLiNHI
npoekTn [2, c. 198-393].

3a 6yab-AKMX yMOB B OHOBReHil1 KoHcTUTyLii YKpaiHu cnig HiBentoBaTh GakTMyYHO
npuBInenoBaHnii CTaTyc POCiNCbKOI MOBY Ta 3a6e3MeunTi MoBary Jo KyNbTypPHOT pis-
HOMaHITHOCTi 1 MOBHOKPOBHOIO BUKOPUCTaHHSI IePKaBHOI MOBY, 30Kpema B poboTi
opraHiB nNy6aiuHOI Baaw, a TaKoX 3anpoBag»KyBaTh KOHCTUTYLIIIHO-NPABOBI NPAKTUKY,
L0 3a60POHSIOTb BM/MB NMOCTKOMOHIaNbHVIX TPAAMLiA Ha OCBITY | KyNIbTYPHUIA NPOCTIp
YkpaiHu. Lle 6yae Ba>knvB/M KPOKOM 0 GOPMYBAHHS HaLliOHANIbHOI ifeHTUYHOCTI
YKpaiHLiB, CMpUATIME 36ePeXEHHIO Ta PO3BUTKY YKPaiHCbKOT MOBW 1 KyNbTYpU.

KoHCTUTYUil0 MaloTb NOBaXaTu i NepeciyHi rpomMagaHuy, i HalBULi NpeacTaB-
HUKM Bnagu. Lle ctocyetbea i MonbLyi, i YKpaiHi. Y1 NnOBaXXaeMO MU KOHCTUTYLiIO
B LleHTpanbHin Ta CxigHin €Bponi? KOHCTUTYLiA € NpaBOBUM aKTOM i3 HalBULLOIO
IOPUANYHOI CAMOIO B AepPKaBi, AKUN BM3HAYaE NPUHLUNN epXKaBHOro YCTPOL,
cyBepeHa i cnocobu 3hiCHEHHA HM Bafu, OCHOBHI NpaBea, cBoboay Ta 060B'A3KY
0Co06U, MICTVTb NOMOXKEHHSA LLOAO NOPAAKY 3MiHM Ooro HopM [3, ¢. 81-82]. KoHcTu-
TyLiA € OCHOBOI KOXHOI filep»aBu i Tl NOBMHHI CTBOPIOBATY Ha AeCATUNITTA, a He
ONA KOPOTKOCTPOKOBUX MOMITUYHMX Linen.

Bepyun go yBarn nonbCcbKuin 4OCBIA Y KOHCTUTYLiHIN cdepi, cnig 3a3HaunTy, Wo
B Hill iICHY€ iIHCTUTYT NepefaHHA MOBHOBAXEHb (3 NeBHUX MUTaHb) OpraHiB AepXaBHOI
B/IaAM KpaiH1 MiXKHapOAHMM OpraHi3auiam [y 38'A3Ky, HanNpWKnag, i3 YNeHCTBOM KpaiHu
B €C (nyHKT 1 ctatTi 90 KoHcTuTyuii Monbuwyi)]. KoHcTrTyuia MonbLi He nepenb6avae
npoLeaypy NOBEPHEHHSA KPaiHW 0 MOYATKOBOTO CTaHy, KON BOHa Lue He Gyria uneHom
€C. IHaKLLe KaXyuu, HEMa€E KOHCTUTYLLIIHOrO MeXaHi3My, AKWI Mir 61 Oy T 3agiaHui
y BUNagKy Takoi peLiecii. Lie moxe 6yTi BaXKnNMBMM: AIKLLO B MaibyTHbOMY 10 BNaau,
Hanpuknag, B YKpaiHi npuiiayTb NpeacTaBHUKM aBTOPUTAaPHO-NOMYiCTCbKUX Moaenen
Bf1afv, TO BOHM He 3MOXYTb CKacyBaTu il uneHcTBo B €C.

KoHCTUTYyUiA Ma€e CTBOPUTY MPaBOBY OCHOBY [N BXOAXEHHA Ta AiANbHOCTI
Ykpainu B cknagi €C i HATO. YacTkoBo Taka nepefiyMmoBa icHY€ y GopMmi NonoXxeHb
npeambynun KoHcTutyuii YKpaiHu, AKi nigTeepaKytoTb €BPONENCbKY ieHTUYHICTb
YKpaiHCbKOro Hapoay i He3BOPOTHICTb EBPOMNENCHKOro Ta EBPOATIAHTUYHOIO KypCy
fepaBu. Ane HaliBaxnuBILLMMK MatoTb OyTY He cami TaKi NonoxeHHs, a ix dinocod-
CbKe abo TeopeTnYHe TIyMayeHHaA (OKTpMHa) Ha npakTuui. TinbKu B Taknii cnocio
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MOXHa JOCArT cTabinisauii B KpaiHi Nicnsa 3aBeplleHHA pPOoCiiCbKO-yYKpaiHCbKOT
BiHW. Lia fokTprHa mae 6yTn B YKpaiHi cBOro poay HOBMM CYCMifIbHAM JOTOBOPOM.

KoHctutyuia YkpaiHu He moxe 6y T po3paxoBaHa fivLle Ha CNPUATINBI YMOBU
[NA 30iNCHeHHA Bnaaun. BoHa TakoX Ma€ BpaxoByBaTV KOHCTUTYLiIHI Kpy3K, AKNX
B YKpaiHi 6yno 6arato i siki TpannaTbCa TakoX y cTabinbHMX AemokpaTiax. Hanpu-
knag, 1 cepnHa 2023 p. y CLLUA Benuvke »Kypi BUCYHYNO YOTUPU 3BUHYBAYE€HHA NPOTH
KOJIMLLHBbOrO Npe3ugeHTa [loHanbaa Tpamna, 3BUHYBaTVBLUM NOrO B HE3aKOHHUX
LiAX, CNIPAMOBaHMX Ha Nepernag pe3ynbraTiB Npe3AeHTCbKUX BUOOPIB, AKi BiH
nporpas. Li gii nigpnsann ¢yHaameHTanbHy GyHKLUito defnepanbHoro ypagy CLUA
AK gemokparil. LLle ogHe 3i 3BnHyBayeHb Tpamna CTOCYBanoca HaCUIbCTBA 6 CivHA
2021 p. nig yac WTypMy MOro NpuUxXuibHUKammn amepmrkaHcbkoro Kanitonito ana
[OCATHEHHSA TiEl Camoi METU — Nepernagy pe3ysbTaTiB BUOOPIB.

Mig yac oHoBneHHA KOHCTUTYLIT YKpaiHM BapTO 3BepHYTM yBary Ha Hacnigku
pocilcbKoi arpecii B YKpaiHi Ta ¢BiTi. IMnepcbko-¢palumncTcbka pocia He B 3M03i Mup-
Ho cniBicHyBaTV 3i cBOIMU cycigamu, i ii Tpeba 3myLiyBaTV pobuTH Lie EKOHOMIUHO
Ta ¢i3unuHo. LLle ogHa npobnema, Ha AKY HEOOXiAHO 3BEPHYTM YBary, — Lie MMTaHHSA
BeTepaHiB BillHM Ta 1X ciMelt. BiiHa BXe 3anuwimna i we 3anmwmnTb 6arato cupir,
BB, iIHBaNifiB, BUKpaaeHnX AdiTen. BignosigHi MonoKeHHA Npo iX 3aX1CT MiCTUTb
ctatTa 19 KoHcTtuTyuii MonbLi. YKpaiHCbKMI 3aKOHOAABeLb Mir 61 cTBOpUTH Mo-
ZibHY NnpaBOBY HOPMY, BPaxoByiouH, L0 POCiiCbKe BapBapCTBO Mif Yac BiHU Haf
MVPHMM HaceneHHAM YaCoM nepeBepLUYE riTnepiBcbke yacis [Ipyroi cBiTOBOI BiHW.

[ocBig 6aratbox KpaiH LleHTpanbHoi Ta CxigHoi €Bponu, ocobnuso MonbLyj,
NOKa3ye, Lo He Cif NOCniwaTi 3 yXBaJIeHHAM MOBHICTIO HOBOI KOHCTUTYLT, KON
nicna 3akiHYeHHs BillHK, WO Ma€E O3HaKM reHouwuy, byae Ginblie 3anuTaHb, HiX
Bignogigen wopo dopmm fepasu ToLwo. baraTto KpaiH CBiTY Xoue AKHaNLWBMALWIOro
3aBepLUEHHS i€l BApBaPCbKOI BiliHN Ta 36epeXeHHsA CyBEePEeHITeTY i TeputopianbHoI
uinicHocTi YKpaiHu, a Tomy ii nepLumnm KPOKOM MOrio 6 6yTu yxBaneHHs OHOBIEHOT
KoHcTuTyuii. Baxknmsrm Oyge Takox 3abe3neyeHHs nuTaHb Wopo 6e3neku rnasu
ZepxaBw B YKpaiHi (Hanpuknag, nicna 6aratbox cnpob 3amaxy pociicbKumuy conpa-
Tamum). LA npo6nema mae micue i B MonbLwi nicna CmoneHcbKoi Katactpodu 2010 p.
Lli nuTaHHA BapTo Bigobpa3nTh B KOHCTUTYLiIMHMX HOPMax 060X KpaiH.

Llle onHieto Npobnemoto € 3aBULLEHNIA CTaTyC POCINCbKOT MOBM B KOHCTUTYLT
YKpaiHu, AKNN MOXHa BBa)kaTW NPMBiNeNnoBaHNM NOPIBHAHO 3 iHWNMK MOBaMM
HaLioHanbHUX MeHLWWH (cTaTTa 10). Takui CTaTyC € NPOAOBXKEHHAM TpaauLin Banyes-
CbKoro Ta EmcbKoro ykasis yacis iMnepcbKoi pocii (BignosigHo 1863 i 1876 pokis)
Ta CTaniHCbKMX penpeciv npoTu yKpaiHuiB 1930-1950 pokis, a ToMy B KOHCTUTYUi
YKpaiHu noro cnig ckacysatu. Lle yHemoxnuenioe 6yab-aKy ANCKpUMiHaLLito 3a
03HAKOI0 POCiNCbKOI MOBM, @ 3BOANTLCA TiNIbKMN JO BCTAHOBNIEHHA PiIBHOMPABHOCTI
MOB /1A BCiX HaLliOHaSIbHNX MEHLUNH B YKpaiHi 6e3 BUHATKIB.
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3BMYalHO, L0 HABKOJO LIbOrO NMUTAHHA POCiA MOXKe po3noyaTii 3HaYHWI TOO6IHT
Y HimeubKux i ppaHLy3bKkmx 3MI, ane Le He NOBMHHO 3acMy4yBaTU yKpaiHLiB. [pe-
TeHs3ii NONITKKIB Bif POCINCbKOI MEHLWMHY (a TOYHILLE — Bif caMoi pocii) Npo Te, Wo
pocincbka moBa B YKpaiHi € KOpPiHHOIO, He Bignosigac aincHocTi. Konu BCi genyTtatn
BepxoBHoi Pagu YkpaiHu Ta giaui micLieBOro camoBpsAgyBaHHA CTaHYTb MOBCAKOEH-
HO BMKOPWCTOBYBanM y CBOIli pobOTi AepaBHY MOBY (YKPaiHCbKY), MTaHHA Npo
0CO6NMBUIA CTATYC POCINCHKOI MOBW BTPATUTb CBOE NONITUYHE 3HAYEHHA.

BpaxoByoun HMLLEHHA YKPaTHCbKOT KyIbTypy Ta MOBM Bifi POCINCbKMX iMnepa-
Topis Metpa | Ta Katepunu Il o paaaHcbKo-pociiicbkux anktaTtopis M. CtaniHa Ta
B. MyTiHa, YKpaiHi BapTO MogymMaTi Npo 3aXMCT YKpaiHCbKOI MOBWU, AK Lie 3pobunu
JaTBiA Ta iHWI gemMoKpaTMyuHi KpaiHu. [lobpe, wo B YKpaiHi BXKe NpakTUKyoTb
CKMaJlaHHA Aep>KaBHOTO iCMUTY 3 YKpaiHCbKOT MOBU ANA MPOCYBaHHSA Mo ciy6i B
opraHax fepaBHOi Bfagmn Ta MiCLLleBOro camoBpsAAyBaHHA, Nig yac HabyTTa rpo-
MagaHcTBa Towo. CKnagaHHA icnuTy 3 YKPaiHCbKOT MOBU MiCNA 3aKiHYeHHA BiHN
Ma€ Oy TV YMOBOIO MOAANbLIOrO NepebyBaHHsA B KpaiHi Ntofen, AKi Ha OKYNoBaHX
TepuTopiax 6ynv NoANbHMMM [0 OKYNaLiHOT pOCiicbKoi Bnagw. Lie He BuKniovae
KpUMiHanbHOI BiiNoBifanbHOCTi 0Ci6-konabopaHTiB, AKI BUMHWN 3[I0UNHM NPOTU
6e3neku 1 TepuTopianbHOI LinicHOCTI YKpaiHu.

Lle onHielo BaxxnnBoo NpPobaemMoio € MUTAHHA PEryNOBaHHA Haf3BMNYANHOIO
cTaHy B KoHctutyuii YkpaiHu. Lle ypok, akun cnig 3acsoitu. o peui, B [MonbLui Hopmun
Mpo Lel CTaH CTBOPIOKOTb Y MUPHWIA Yac i Masio XTO NMPUMYCKAE, WO BOHW 6yayTb
BMKOPUCTaHIi Ha npakTuui [4, c. 55]. 3a yac gii KoHcTuTyuii YKpaiHu KpaiHa Habyna
3HaYHOro AOCBIAY 3 LbOro NUTAHHSA, AKUI C1ig NOWPUTY B EBPONENCbKIMX KpalHax:
BilHa pocii NpoTu YKpaiHu TprBaE BXe 9 POKIB, i3 HYX 2 POKM — MOBHOMacLUTabHa.
Konu B Hawmx KpaiHax yxBanioBaan KOHCTUTYLT, HIXTO He AyMaB Npo MoGinbHi
KpeMmatopil, ribpuaHy BiliHY, BUKpPaAeHHSA fiTel Um 3aXonyieHHs 3apy4YHuKiB Ha AEC,
a B YKpaiHi Bce e CTano peanbHicTio nicna 24 notoro 2022 p.

3a yac gii KoHcTnTyLiT He3anexHoi YKpaiHu B Aep»aBi Biioynvca ABi coianbHi pe-
Bontouii: NMomapaHuyesa pesontouia 2004 p. Ta Pesontouia lNgHocTi 2013-2014 pokis..
BoHM BNANHYNY Ha NOAITMYHMI NaHAwadT KpaiHu. MpoTe 3anmiwatoTbca npobnemy,
AKi NOTpebyoTb BperyntoBaHHA B KOHCTUTYLIT YKpaiHW: Mexi AiffIbHOCTi MONITUYHNX
NapTi Ta penirinH1x opraHisawin, AKi CNOBiAYIOTb TOTaNiTapHi METOAM Ta MPAKTUKY
Hauusmy, dalim3my i KOMyHi3My, y CBOIX Nporpamax LOnycKalTb HaLioHaNbHY
Ta penirifnHy BOPOXKHeuUy, MaloTb KePiBHI LEHTPY 3a KOPAOHOM AeprkaBu Towo. Ll
NUTaHHA PerynoTb NoNOKeHHA cTaTTi 13 KoHcTutyuil MNonbLwi, ogHaK ix nuwe
dparmeHTapHO 3aKpinneHo B cTaTTi 37 KoHcTuTyUil YKpaiHu.

LLle BapTO 3rafgaTvi NPO BaXAMBICTb KOHCTUTYLIMHOrO NPUHLMNY PiBHOCTI Fpo-
MaAsH, AKUA YyacTo noTpebye aeTanisauii B 3akoHoAaBCTBI. B YkpaiHi ue gocntb
ceprio3Ha npobnema, no3ask PiBHICTb FPOMaAsAH iHOAI PO3YMiloTb AK 3PiBHANIBKY,
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a Le AaneKko He ofHe 1 Te came. BKasaHu NpuHUMN iCHYE Y ABOX BapiaHTax: AK
piBHICTb rpoMagAH nepep 3akoHoM, TO6To GpopmanbHa PiBHICTb, NPOrosiolleHa
3aKoHop[aBLeM, Ta AK PiBHICTb y NpaBi, TOGTO PiBHICTb y MpoLeci NpaBo3acToCyBaH-
HA. MOXHa TakoX BUOKPeMUTV GaKTUYHUI acMeKT PiBHOCTI rpOMagsH, afe XoaHa
KOHCTUTYLLiA HE OXOMJIIOE Lielt KOHTEKCT MPUHLMMNY PiBHOCTI, 60 MOro He MOXXNNBO
3aKpinMT HOPMATKBHO, @ TiINbKMN CUTYaTVMBHO Y NpOoLieci NPaB0O3acTOCYyBaHHSA.

PiBHiCTb y CTaBneHHi 4O rpOMajAH Ta PiBHICTb y 3aCTOCYBaHHI iXHiX MpaB rpyH-
TYIOTbCSl Ha 6a30BOMY NMPUMYLLEHHI: CXOXKNX CY6'€KTIB, TOOTO TUX, AKI HANEeXaTb A0
ofHoro Knacy (suay), cnig po3rnagaTti Ta ouiHBaT! OQHAKOBO, a BMIMB GaKTUYHUX
06CTaBUH Ha NPaBa Cy6'eKTIB MOXKJIMBUIA INLLE TOZ], KOV Lie BUNPABAAHO 06'EKTMBHO
HaABHUMU NepegymoBamu. Tofi opraH Bnagu MoXke 3acToCyBaTU NMOJIOXKEHHSA MPO
coujianbHy cnpaBeavBICTb ANA BUPIBHIOBAHHA NpaB GpakTUYHO HEPiIBHUX NIOAEN.
Y Taknx BUnagkax AonyckaTb KOMNEeHcalinHi ninbrv Towo [5, ¢. 35-36].

ABCTpiNCbKUI icTOpUK [perop PO3ymMOBCbKMIA BBAXAE, LLO MOMEHT, KOnu YKpaiHa
oTpUMana cTaTyc KaHAvAaTa Ha uneHcTBo B €C, 6yB MOMEHTOM, KON YKPaTHCbKII
noisg pywwus y €Bpony [6]. Ane BogHOYAC BiH 3a3HAvaE, WO B MOro KpaiHi (AK i B
feAKnX iHWKMX) 6araTto rpOMaAaH He 6axkaloTb YBIMKHY TV Mi3KK 11 yCBIBOMUTH pe-
aNbHICTb BiHW POCiT NpOoTK YKpaiHW, AKY MOXHa NopiBHIOBaTY 3 [1pyroto CBITOBOIO
BiHO. CborofHi eBpasincbka pocia Befe LMBini3auinHy BiHY NpOTK €BPOLIEH-
TPUYHOI YKpaiHi, Hamaratouncb BCTaHOBUTYW CBOIO FrereMoHit0 abo JOMiHYBaHHSA B
€Bponi (Ta 3a ii Mexxamu) 1 BUKOPUCTOBYOUM AK 36poio, 30Kpema, HadTy i ras. Ane
Lie NporpaluHa NoniTMKa, Wo 3 YacoM MiaTBEPAUTb iCTOpIA.

YKpainy yekatoTb y €Ci HATO. Cnig cnopiBaTtuca, Wo igei, AKi nponarysanu Taki
nisui, ak Konpag AaeHayep, Mosed Bex, MoxaH Binnem Belien, BinctoH Yepunnnb,
Anbci fie Facnepi, Banstep ManbureiiH, Cikko MaHcxonst, »KaH MoHHe, PobepT LLymaH,
Monb-AHpi Cnaak, AnbTbepo CniHenni, GONOMOXYTb MepPeMOorT POCINCbKNI LLIOBI-
Hi3M, SIKWI € ribprgom HimeLbkoro dalun3my Ta pagsHCbKOro KomyHismy. byaemo
CroAIBaTUCA, WO KPOB, NPOonnTa yKpaiHUAMM Ta iHWNMW rpOMagAHaMM BilbHOMO
CBITY, AKi IX NiATPUMYIOTb, He Byzle MapHOHO i NniLLe 3MiLHWTb CMiNlbHI EBPONENCHKI
Ta 3arabHONOACHKI LIiHHOCTI.
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Omutpo TEPJIELbKUIA

KaHAMAAT IopUANYHUX HaYK, AOLIEHT,
3aBigyBay Kadenpu KOHCTUTYLiIRHOrO Npaga
HauioHanbHOro yHiBepcuteTy

«OpecbKa opungnyHa akagemisn»

E®EKTUBHE NMPABJIIHHA
Y NOBOEHHUX YMOBAX

YKpaiHCbKNIN €eTHOC MA€ AaBHI0 iCTOPItO, @ YKPAiHCbKUI HAapOoa4 HEOAHOKPATHO
LOBOLMB HECMPOCTOBHY PillyyiCTb «BAABATUCA AK O OCTaHHbOIO 3aCoby A0 MOB-
CTaHHA NPOTK TUpPaHIi i rTHO6NeHHA» [1] Ta 3aXMLLATN CBOE MPABO Ha CAMOCTIHY i
He3anexHy feprkay. ba Ginblue, pociicbKo-yKpaiHCbKa BillHa, Nepegycim, 3ane-
peunna CpunHATTA YKpaiHu AK «pO3KONOTOI AepxaBu», AK i no3Haums C. FaHTiH-
I'TOH y PO3BiALi «3iTKHeHHA LmMBini3auin» [2, c. 165-168], i HaTOMiCTb yTBEPAXKYE
YKPaiHCbKY HaLlilo K «ACHO BUCNOBIEHe 6a)KaHHA NPOLOBXKYBATW XKNTW CMiNIbHUM
XKUTTAMY, O He € pa3 i Ha3aBXAn AaHUM, @ MyCUTb NOCTIHO BUNpobosyBaTtucsa [3,
C.262]. . puuak, po3mipKoBYOUM NPO YKPAIHCbKY HaLito, LlinkoM Ma€ paLito, Konm
TBEPAUTD, O CTpaTeriyHMM 3aBAaHHAM € He TBOPEHHA HaLiOHaIbHOT IA€HTUYHOCTI,
ail ocMMCeHHA Ta MoaepHisauina [4, ¢. 377]. HeoagmiHHOK YMOBOIO Lii€l MOAepHi3aLii
y NONITUKO-NPaBoOMy BMMipi ByTTA Ma€ 6y Ty CrifibHe YCBIJOMNEHHA TOTO, AK CKa3aB
B. Mycifka, Lo «CcycninbHUIM po3BUTOK Ma€ HabyTn He XBUNenofdibHoro Hakonm-
YyeHHA 006ypeHHA BNafolo, a ... PO3yMiHHA HOpMM KOHCTUTYLI, Lo came Hapog, €
oxepenom Bnagu. Jllogm MatoTb 3pO3yMiTH, L0 BOHW MaloTb KOHTPOMNIOBATY Bagy,
3myLyBaTu ii AiATn BignosigHo Ao KoHctutyuii» [5].

Ym 3ymoBuTb Nepemora YKpaiHu y Lil1, y>ke MOBHOMACLUTabHIl, BiliHi TON «KOH-
CTUTYLiINHUI MOMEHT» [6, C. 3—-33], AKMI, NepeKOHaHWI, Tak JoTenep Hikonu i He
BifOYBaBCA B icTOPIi CyyacHOi YKpaiHu, SIKLIO TifIbKX Mifl HAM, 3BiCHO, pO3yMmiTn
He yrnpegMeTHeHe B TeKCTyaNbHUX 3MiHaX NparHeHHA A0 MEeBHOI — Y3roAXXeHoi,
3MiCTOBHO iHLLOT — HOPMaTMBHOI KOHCTPYKLi, @ TpaHChOopMaLii BU3HaUeHOro po-
3YMiHHA peanbHOCTI | BU3HaYeHOI NPaKTUYHO 3HaYyLLOI NoBeAiHKN? bo KoHuenwin
b. AkepMaHa aprymeHTYe He NopyLUeHHA GOPManbHUX KOHCTUTYLIMHKX NpoLueayp
3a eKCTPaopAVHaPHYIX YMOB CY6’€EKTamMy BCTAHOB/IEHOI BIAAN, @ EKCTPAOPAUHAPHE
30iMCHEHHA YCTaHOBYOI Blagm NOMAITUYHOIO CMiNIbHOTOI 33411 KOHCTUTYIOBAHHSA
6akaHOro NopsAAKy NoNiTUYHOT B3aEMOAIT TPOMaAsH AK NOJIITUYHO BifIbHMX Ta
piBHUX 0cobUcTOCTEN. «KOHCTUTYLINHMIA MOMEHT» 3 L€l TOYKU 30pY MA€E CBOIM
pe3ynbTaToM ax Hifik He IO PUANYHO [IOCKOHANNIA TEKCT, a TpaHCchopmaLlii npakTny-
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HUX | iA€0NOriYHNX 3HaYEHb «BHYTPILLHIX CMUCAIB» HaLliOHaNbHOI KOHCTUTYLT Ta
KOHCTUTYLINHUX TPAAULIi, He Kaxy4un BXKe Npo Mipiagn imnneMeHTauinHnx 3miH
y nonituui [7, c. 2239-2240].

Ona YkpaiHu 36poliHMiA CNpOTYB TPUBAIOUil POCINCbKIN arpecii € egUHUM
LLIAXOM BUMXMBAHHA B LIbOMY NPOTUCTOAHHI, AKUN, LWOHANMEHLLE Yy KOPOTKO- Ta
CepefHbOCTPOKOBI NepCrneKTUBI, € HE3AINCHEHHNM 6€3 CUCTEMHOI 1 Pi3HOMAHITHOT
NiZTPUMKI 3 6OKY iep>KaB-NapTHEPIB Ta MiXXHaPOAHUX opraHisauii. MpoTe 380AKTY
MPOTUCTOAHHA POCINCBKIN arpecii TinbKn fo 36poMHOro cNpoTUBy — AnA YKpaiHu
KPUTUYHO Hebe3neyHo. Y KOHCTUTYLiIIHOMY BMMIpi POCINCbKO-yKpaiHCbKa BillHa
6yTTA YOCOOMIOE MPOTUCTOAHHA Pi3HNX MOAYCIB MUCNIEHHSA | CBITOCMPUNHATTA Ta
Pi3HOrO CamMOyCBIAOMMEHHA ftofen i HaLin. YNeBHeHUN: HafBaXXINBKM Y LibOMY
NPOTUCTOAHHI € flieBe 3abe3neUeHHs i 3aX1CT NeBHMX HOPMATMBHO Ta IHCTUTYLiO-
HaNbHO OnocepeaKoBaHUX LiHHOCTEN i NPUHLMNIB.

Ycynepeu MOXNMBOMY NepLIOMYy BPa*keHHI0, e TBEPAMXKEHHA MA€E LisIkoM
pe30oHHe i pauioHanbHe oOrpyHTyBaHHA. Hapasi ans YkpaiHu, Aka Habyna cTatycy
[lepXaBu —KaHauaaTa B €Bponeincbkuiin Coto3 3a yMOB MOBHOMACLITabHOT 36poHOT
arpecii, BIAKpUTUM € BiKHO MOX/IMBOCTEN WOAO0 NPUCKOpeHoro BCTyny. | YkpaiHa,
OTXKe, MyCUTb, abu He BTPATUTY Lii MOXKIIMBOCTi, HEABO3HAUYHO 11 MEPEKOHNBO
3acBifuUNTN CBOK AiMICHY MoBary Ta BifdaHICTb yTBEPAXKEHHIO KOHCTUTYTUBHUX
uiHHoCTen €Bponencbkoro Coto3y [8]. beanepeuHo, Le nepenyCiM AUKTYE HanexHe
Ta CBOEYACHE NPOBEAEHHS pedopMm, i3 AKUMN EBPOMNEiCbKa KOMICis y3anexxHuna
pekomeHpAaLilo Npo HajaHHA YKpaiHi cTaTycy AepxaBu-KaHguaata [9]. BogHouac
OYEBUIHO, L0 FONIOBHUN BUKIWK 1A YKpaiHu, AK, 3peLToto, Ana 6yab-aKoi iHLWoi
JeprKaBu, WO nparHe gonyuntnca go €sponencbkoro Coksy, NonArae He Tak y
TOMY, fIK MPOBECTY pepopmu, SIK Y TOMY, Y IKUI CNocib nepeTBOPUTU HOPMATUBHI
M IHCTWUTYUINHI 3MiHX Ha HEBIgBOPOTHI TpaHcdOopMaLlii y NpakTuLi NPaBoBOro Ta
OeMOKPaTUYHOro YpALyBaHHS.

BaxknnBo HaronocmTy, Lo KOHCTUTYLiHa AeMOKpaTiA LiHYETbCA Hacamnepef,
He 3a il edbeKTUBHICTb, a 3a ii 3JaTHICTb Y JOBrOCTPOKOBI NePCrneKTUBI CNpUATA
no6ynoBi 4OCTaTHbO CNPABeANNBOrO Ta MgHOro cycninbcTea. OgHaK PiBHO Mipoto
06r'PYHTOBAHMM € 11 iHLWINIA BUCHOBOK: 06 GYHKLiOHYBaTU Ta PO3BMBATUCSA, He
BTpayvatoum 3gaTHOCTI 3abe3neyuyBaTi 06MexeHe NPaBiHHSA, KOHCTUTYLiNHA feMo-
KpaTisi MyCUTb MOBCAKYACHO 3aCBifuyBaTh CMPOMOXHICTb 34iCHI0OBaTY ebEKTUBHE
npaeniHHA. «<bo KOHCTUTYLiNHA CUCTEMA, AIKa He MoXe epeKTMBHO GpYHKLIiOHYBaTH,
fIKa He MOXKe [iATW LWBUAKO 1 CUITbHO, HEe MoXe XuTtn» [10, c. 571.

BignosigHo, A NigTpriMyto No3uLito, 3a AKOK edeKTUBHICTb NPaBNiHHA YTBOPE
CYTHiCHY CKNnafoBy, AiiCHY nepeayMOBY YCMiLHOI KOHCTUTYLiNHOT agemoKpaTii [11,
c. 11]. BogHouac edeKTrBHE NPaBNiHHA — KOHCTUTYLiIHe 3060B'A3aHHA JeMOKpa-
TUYHO 06PAHMX 3aKOHOAABYMX | BUKOHABUYMX OPraHiB Bnafu 34iCHIOBATV NO3UTUBHI

— 160 —



Bizii matiymHb020: KoOHCmumyyitiHuti 8UMip NOBOEHHO20 B8iOHOBIEHHA YKpaiHu ma egponelicbkol iHmezpauii

Iii, AKi cnpAMoBaHi Ha KOpUCTb 6araTbOM OO TUX BUAIB CYCNiNbHOro 6nara, AKMX
noTpebytoTb ANA AOCATHEHHA KONEKTUBHUX il Ta AKi € OCHOBOMONOXKHUMUY AN1A
NigTPMMaHHA rigHoro cycninbcTaa [11, €. 19] — € HopmMaTVBHO OoNocepefKOBaHMM.
EdekTrBHE NpaBiHHA 32 YMOB KOHCTUTYLiINHOT AEMOKpaTii MoCTa€e He AK KoHLienLiA
aKTMBHOI MO3UTMBHOI AepKaBy, WO BUMIPIOETLCA Oy Ab-AKUMMN LiNAMM MPaBiHHA,
a HOpMaTMBHO obmexeHUMHK Linamu [11, c. 4].

HaBepeHi MipKyBaHHs B/Aal0TbCA HacMpaBi BaXIMBUMY 3 6araTbox MpuumnH. Ha
TNi 3poCTauynx No6oBaHb, a NOAEKYAN — NPAMYX i JaNeKOCAKHX 3BMHYBaUYeHb Y
HeCrnpOMOXHOCTI [jiEBO pearyBaTi Ha BUKSIMKM Ta 3arpo3un Cy4acHOCTI, CydacHi gecno-
T — aBTOPUTAPHI NiAepu NO BCbOMY CBITY, 3aB3ATO Ta MOCAIAOBHO BUKOPUCTOBYIOUM
3apaav yTBEPLIKEHHSA NEriTUMHOCTI HaBY TTA i 30iICHEHHA HMW BNaaw OPYAN30BaHi
3axoAu, NparHyTb NepekoHaTy oAen y TOMY, WO TifIbKK «CUAbHI» Nigepw, i, 0Txe,
TiNIbKM «CUNbHI» AepaBu — HacMpaBAi, CyTo aBTOPUTapHi — CNPOMOXHi 3abe3ne-
unTn edeKkTUBHe BpAAyBaHHA. [OKa30Bo, WO caMme ObMexeHe — KOHCTUTYLinHe
Ta AeMOKpaTUYHe — NpaBAiHHA, NPAMO Y/ 3aByanbOBaHO, afe LinecnpAMOBaHO
BM3HAYaETbCA HUMU SIK HeedeKTMBHA GpopMa NpaBJliHHA, CNabKiCTb SKOro 3ymMoB-
NEeHa, 3PELUTOI0, HOPMATVBHUMY Ta IHCTUTYLIMHUMI OOMEXEHHAMY OpraHi3aLii Ta
30iNCHEHHA fepXKaBHOI BNagw.

Mepemora YKpaiHu He € Hanepen AaHoIo, MPO Lo, BUAAETLCA, NOAeKyamn 3a0y-
BaloTb. Lle BOGOpIoBaHMIA pe3ynbTaT NOCTIMHMX HAABAXKKMX | HEOAMIHHO CMifIbHUX
3yCWIb, AKi HannepLle MycATb OyTU CNPSAMOBAHI HA NMOBHE 3BifIbHEHHS TepUTOPIl
Ta rpomagsH YkpaiHu. MpoTte 6yno 6 He3aB6auNMBOK NOMUIIKOI CNPUAMaTH
nepemory YKpaiHu nuLue B Ui nnowuHi. TinbKy BceocsHa TpaHcdopmaLia cnpo-
MO>KHa, 3peLuToto, 3abe3neyyBaTil CTiIMKICTb YKPAiHM Ta YKPAIHLUIB Bif TeNepilLHix
i NpUNAEeLwHixX 3arpos.
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Bonogumup YCTUMEHKO

LOKTOP I0PUANYHUX HayK, Mpodecop,
uneH-kopecnoHgeHT HAH Ykpainu,
3aCny>KeHN IopUCT YKpaiHu,

uneH Mpe3ungii HAH YkpaiHn,

anpekTop [lepxaBHOI yCTaHOBU

«IHCTUTYT eKOHOMIKO-NPaBOBYX AOC/iAXEHb
imeHi B.K. MamyToBa HAH YkpaiHn»

COLIAJIbHO-EKOHOMIYHI NMPABA JIIOAVHU
AK YMHHUK HALLIOHAJIbHOI BE3MEKU YKPATHU

MpaBa nognHM B OPUZNYHIN NiTepaTypi TPagMUinHO POo3rnAagatoTb AK ii NeBHi
MOX/TMBOCTI, LLIO HEOOXiAHI ANA iCHyBaHHA Ta PO3BUTKY B KOHKPETHO-ICTOPUUYHNX
yMoBax. BoHV 06'€KT1BHO BM3HaYaloTbCA JOCATHYTUM PiBHEM PO3BUTKY JIIOACTBA
(EKOHOMIYHMM, IYXOBHMWM, COLiafibHMM) | MatoTb Oy TI 3aranbHUMKM Ta PiBHUMN ANA
BCix ntogent [1, c. 134]. Baxxnueum € Te, Wo peanisayis 6inblwoCTi Npas NoanHK,
0co6n11BO B COLiaNlbHO-eKOHOMIYHII chepi, He MOXKNMBa abo 3HAYHO YCKNagHeHa
B pasi BiCyTHOCTi abo HeOCTaTHOCTI MaTepiaibHOI 6a31, EKOHOMIYHUX YMOB,
¢diHaHCOBMX Ta iHWNX pecypciB. TakoX 3HAYHWI BB Ha PiBeHb peari3adii npas
i 3aKOHHUX iHTEpeCiB yCix CyO’eKTIB MpaBa MaE CTaH EKOHOMIKM i KpaiHu, i CBiTy
3arasiom (4m oKpemMux Noro CKajoBMX YacTUH).

KoHcTutyuisa YkpaiHm nporonoLuye nioguny, it XUTTA i 3[0POB’A, YecTb i FigHICTb,
HeLJOTOPKaHHICTb | 6e3neKy HalBMLL O CoLiafibHO LiHHICTIO KpaiHu. [paBa i cBo-
604V NoAVHY Ta iX rapaHTii BU3HaUaloTb 3MICT | CNIPAMOBAHICTb AiANbHOCTI AepXKaBu
[2].Y nepion noBHOMacLTabHOT arpecii pociicbkoi deaepaLii NpoTh HaLwoi KpaiHu
NIOANHOLEHTPUYHA CNPAMOBaHICTb YKPATHCbKOro CYCninbCTBa, BCiX AeprKaBHUX
IHCTWUTYLiN NposABuUnacs BiNbLIOIO MiPOLO, HIXK Y OBOEHHMI Yac. Lle xapakTepu3sy-
€TbCA, OKPiM 3adikcOBaHMX 3aKOHOAABCTBOM LIMBINi3aLiiHNX LiHHOCTEN, TaKOX
LUINPOKNM BONTOHTEPCbKUM PYXOM, PO3KPUTTAM HalKpaLLux JIIOACbKUX AKOCTEN
HaLWX CNiBrpOMagsH, NiABULLEHUM PiBHEM HaLliOHaNbHOI CBIAOMOCTI, YXOBHOCTI,
CTaBNI€HHAM [0 NOnernumx y BilHi.

3aranbHoBigOMUI Nepenik coulianbHUX | EKOHOMIYHMX NPaB, WO € NPeaMETOM
LibOro JOC/iAXKeHHs, BifobparkeHo B 3arasbHill ieKnapadii npaB MoguHN, yxeane-
Hil TeHepanbHot Acambneeto OpraHisauii O6’eaHaHmx Hauiin 10 rpygHs 1948 p.
Mopanblua ix KOHKpeTM3aLia Bigbynaca y MixkHapogHOMy NnakTi Ipo eKOHOMIUHi,
coujianbHi i KynbTypHi npaBa Big 16 rpyaHA 1966 p., yxBaneHOMy L€I0 > Halno-
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BaXKHILLOIO MiXKHapPOAHO iHCTUTYUi€t0. BignoBigHO A0 UbOro NakTa Halwa KpaiHa
KOXKHi N'ATb POKIB rOTY€E HaLioOHaNIbHY AOMOBIAb MPO BMKOHAHHA CBOIX 000B'A3KIB.
MinictepcTBO couianbHoi noniTMky YkpaiHm y 2019 p. nigrotTyeano yepro.y TaKy
nonosiab [3].

YKpaiHa NocnigoBHO 3aKpinsItoe i BAIPOBaXKye rnobanbHi LiHHOCTI WOAo npaB
nognHn B KoHCTUTYLiT | 3aKoHOAaBCTBI YKpaiHW. [10 HMX HanexaTb:

+  NpPaBO BNACHOCTI Ha pe3ysbTaTh CBOEI iHTeNEeKTYyanbHOI, TBOPYOI BiANbHOCTI;

+ MPaBO Ha NiANPUEMHUNLbKY AiANbHICTb;

+  MpaBO Ha CoLianbHNI 3aXUCT;

+  MpPaBO Ha OXOPOHY 30POB'A;

+ MpaBo Ha 6e3neyHe 4NA XKUTTA Ta 300OPOB'A AOBKINNS;

+ MpaBo BiNbHOro focTyny fo iHpopMmaLii Npo cTaH JoBKinNs;

+ MNpaBO Ha OCBITY;

+ MpaBO Ha KOMMeHcaLito 36KTKiB, 3aBAaHNX LepKaBoio;

+  MpaBo 3HaTU CBOI NpaBa i 060B’A3KN.

YuHHUIM 3akoH YKpaiHu «[1po HauioHanbHy 6e3neKy YkpaiHu» (gani — 3akoH
Ne 2469-VIIl) [4] po3rnspa€e HalioHanbHY 6e3neKy YKpaiHu AK 3aXULLEHICTb fepKaB-
HOro CyBepeHiTeTy, TepMTOopianbHOI LjifliCHOCTI, AeMOKPATUUYHOIO KOHCTUTYLIIHOTO
nagy Ta iHWNX HauioHanbHWX iHTepeciB YKpaiHu Bif peanbHUX Ta NOTEHLiNHUX
3arpos i 30cepepKeHuit, 3aebinblIoro, Ha NPABOBOMY PEryJitoBaHHI BifHOCKH
y ceKTopi 060pOoHU, 36epeXxeHHs1 TPOMAZCbKOro NopsAAKY, AiAbHOCTI 060POH-
HO-MPOMMCIOBOrO KOMMJIEKCY.

Llei 3aKkoH, sik BOauaeTbcA, ceper dyHAaMeHTaNbHYIX HaLiOHaNbHUX iHTepecis
NpPaBWIbHO 3a3HaYa€ HEOOXiAHICTb 3POCTAaHHA PIBHS | AKOCTI XKUTTS HACENIEHHSA Ta
iHTerpauito YKpaiHu B €BPOnecbKnii MoniTMUHNA, EKOHOMIUHWIA, 6e3NeKoBuiA Npa-
BOBWIN NPOCTip, AKOMY MprTaMaHHa NoBara 4o coLiaNibHUX Ta EKOHOMIYHMX MPaB,
HasBHICTb MeXaHi3MmiB ix 3abe3neueHHs. | e ayxe fLob6pe, ane cnif 3BepHyTY yBary
Ha BiACYTHICTb Y JOCNigXyBaHOMY 3aKOHOLABUYOMY aKTi MPaBOBUX KOHCTPYKLIN,
wo po3sonanu 6 ineHTndiKyBaTV O3HaKM Ta MEXi CTaHy, PV AKOMY HaLlioHasbHa
6e3neKka moxe 6yTr OLliHeHa AK AOCTATHA U/ HABMaKW, KOMU LLIOCh 3arpoXye ii piBHIo
abo Mae micLie BifCyTHICTb 3a6e3neyeHHsA OCTaHHbOI.

BaxknvBo 3BepHy TV yBary Ha 3MicT 3akKoHy YKpaiHu «[1po 0CHOBY HaLioHaIbHOT
6e3nekun YkpaiHu» [5], Aknii 6yB BU3HAHWIN TaKUM, IO BTPATMB YMHHICTb, Ha NiCTaBi
3akoHy YKpaiHu Big 21 uepBHaA 2018 p. N2 2469-VIII. Y Hbomy 6yno iHcTTyanizoBa-
HO BaXXNUBI, Ha HalLly AiYMKY, efleMeHTI 3abe3neyeHHs eKOHOMIYHUX i coLianbHUX
npas rpomagsaH. 30Kkpema, 3arpo3nmMBrMMM AnA eKOHOMIYHOI cdepu Oyno BU3HaHO:

+ iCTOTHe CKOPOYEHHSA BHYTPILLIHbOrO BaslOBOrO NPOAYKTY, 3HMKEHHSA IHBECTN-

LiHOI Ta iIHHOBAL|iIIHOT aKTUBHOCTI 1 HAYKOBO-TEXHIYHOMO Ta TEXHOOFYHOro
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noTeHLiany, CKOpoUYeHHA JOCNiAKeHb Ha CTPaTEriyHO BaXKIMBMX HanpAMax
iHHOBALIMHOIO PO3BUTKY;

+ HecTabiNbHICTb y NpaBOBOMY perynioBaHHi BiJHOCUH y cdepi eKOHOMIKY, B
TOoMy uncni GiHaHCcoBOT (PickanbHOI) NONITUKK AeprKaBy, BiACYTHICTb edek-
TUBHOI Nporpamu 3anobiraHHA ¢piHaHCOBUM KpKri3aMm; 3pOCTaHHA KpeaUTHUX
pV3KKiB;

+  HeepeKTVBHICTb aHTMMOHOMOJbHOI MOMNITUKN Ta MeXaHi3MiB ep>KaBHOro
perynioBaHHA NPUPOLHNX MOHOMONIN;

+  KPWUTWYHWIA CTaH i3 NpOAOBONbYMM 3abe3neyeHHAM HaceneHHs;

+  KPUTUYHA 3aN1€XKHiCTb HaLliOHaNbHOI eKOHOMIKM Bifj KOH'IOHKTYPW 30BHILLUHIX
PVIHKIB TOLLO.

Mo>kHa 3 yneBHeHICTI0O CTBepAKyBaTy, WO noJdasblua iHCTUTYyani3auia metoais
i MpaBuUA YITKOro BM3HAYEHHA NapameTpiB nepenivyeHnx 3arpo3 «npumMyLlyBanmn»
61 fepKaBHi OpraHu He TibKM BM3HAYaTK TaKi 3arposu, a i pearyBaTil Ha HUX,
3anpoBafKytloun cTabinisauiniHi 3acobw.

Be3ymoBHO, M031TMBHUM Oyno 6 BM3HaUYeHHsA PiBHA 3arpo3 y couianbHin che-
pi, MOB'A3aHKIX i3 HEBIAMOBIAHICTIO Mporpam pedbopMyBaHHS EKOHOMIKM KpaiHW i
pe3ynbTaTiB X 34iNCHEHHA BM3HAYeHUM CoLianbHUM NpiopuTeTaM; 3aroCTPeHHsA
aemorpadiuyHoi Kpusn (AKy My 3apa3s, BOUYEBMAb, MAEMO); MOJOMaHHA BiAHOCTI
(piBEHb AKOI MOPIBHAHO 3 OBOEHHMMM YacamMu 3pic yaBiui).

Taknum YMHOM, MOXKHa CTBEPAKYBATH, LLIO HaLliOHaIbHe 3aKOHOLABCTBO YKpaiHu
y coepi HauioHanbHOT 6e3neKkn Mae MiCTUTL MONOXKEHHSA OO 3arpo3 roJIoBHil
LiHHOCTI Aep»KaBu i CycninbCcTBa — NIOANHI | rpOMagAHVHY, | [OCBIA HiBENOBaHHA
3arpos peanisadii cowiaNibHVX Ta EKOHOMIYHMX NPAB NIOANHN B 6e3MeKoBOMY 3a-
KOHO/aBCTBi € MOMUIKOBUM.
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Anppin XAJIbOTA

KaHAMZaT IOPUANYHUX HayK, JOLEHT,

NPOBIAHNA HaYKOBUIA CNiBPOBITHNK

HayKoBO-gocnigHoi nabopatopii npobnem NnpaBoBoro

Ta OpraHisauifiHoro 3abesneyeHHs gisnbHocTi MiHicTepcTBa
[JepraBHoOro HaykoBo-gocnigHoro iHctutyTy MBC Ykpainu

Jhwamuna TABPUNTIOK

KaHaMAaaT oPUANYHUX HaYK,

CTapwnn JOCnigHuK,

T.B.O. HAYasbHMKa 3-r0 HayKOBO-AOC/IAHOrO Biaginy
HayKoBO-A0C/igHOI nabopatopii Npobnem npaBoBoro

Ta opraHisauiiHoro 3abe3neyeHHs AianbHocTi MiHicTepcTBa
[ep»*aBHoro HaykoBo-gocnigHoro iHcTtutyTy MBC Ykpainum

BI3IA YKPATHCbKOIO KOHCTUTYLIOHANI3MY
Y NICNABOEHHUN NEPIOA PO3BUTKY YKPAITHU

Mopgesnb yKpaiHCbKOro KOHCTUTYLiOHai3My nepebyBa€ Ha LIsSXy CTAaHOBMEHHS,
Lo noTpebye NOAANbLIONO IMPYHTOBHOMO HAYKOBOMO AOCHIAMEHHA 6araTbOX MUTaHb,
cepef AKMX — 3B'A30K KOHCTUTYLIiOHanNi3My 3 $OpMyBaHHAM rpOMaAAHCHKOTO Cy-
cninbcTBa B YKpaiHi; onpaLoBaHHA MexaHi3MiB i npaBoBux 3acobiB 3abe3neyeHHA
paLjioHanbHOro CNONyUYeHHs iHTEpPeCiB fAeprkaBy i 0cobu. KOHCTUTYLiA CyBepeHHOT
YKpaiHu BTinuna fOCArHEHHA BITYN3HAHOI 1 CBITOBOI KOHCTUTYLIMHOI HAayKK Ta
NPaKTUKN KOHCTUTYLiNHOro 6yAiBHMLTBA, BCTAHOBWUIA HaLliOHaNbHY ifeto, Bifo-
6pa3unia MeHTaNbHICTb, BOJIIO Ta NMparHeHHs YKPaiHCbKOro Hapoay A0 BACHOI
HaLUioHaNbHOT AeprKaBHOCTI.

KoHcTuTyLioHaniam Mo»KHa po3rnagath Ak pexkum GyHKLiOHYBaHHA Aep>KaBHOI
Bfan BigNoOBIiAHO A0 KOHCTUTYLI, O TOrO X TEPMiH KKOHCTUTYLiA» Y CYCNiNbCTBI,
[le iCHY€ KOHCTUTYLiHA feprKaBa (BiANbHICTb AeprKaBu CNPAMOBYETLCA TiNIbKN Ha
3abe3neyeHHs NeBHNX, HOPMATUBHO BU3HAYEHVIX CYCMiNbHUX Linel 3rigHo i3 3aranb-
HOBU3HAHVMWU Ta BU3HAYEHNMY NPaBOBMMM NMPUHLIMNAM Ta HOPMaMm), PO3yMIi€TbCA
Y LLIMPOKOMY CEHCIi AK KOHCTUTYL|if, L0 3aCHOBaHa Ha iAeonoril KOHCTUTYLiOHani3My.
PeanisyBaTtu ifeonorito KOHCTUTYLiOHanNi3My Ha NPaKTULL NOKAVKaHi CyfOBi opraHu
KOHCTUTYLiINHOT IOPUCAVKLI, fKi NS JOCATHEHHSA METV NMOBUHHI 6e3nocepeHbo
3aCTOCOBYBATN KOHCTUTYLIHI HOPMW He TifIbKU B IX BY3bKOHOPMaTUBHOMY MO-
3UTUBHOMY 3HauyeHHi. [locTaTHbO MiACTaB BBaXkaTty, WO B YKpaiHi TpUBaE npouec
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CTaHOBJIEHHA KOHCTUTYLiOHaNi3My Ha feMOKPaTMUYHUX 3acajaX, BPaxoByoum
3aKpinneHHA B KOHCTUTYLT YKpaiHM OCHOBOMONOXHMX ifjei CBITOBOrO KOHCTUTY-
LiioHaniamy, B TOMy 4Mcii HapopoBnaaaA, pecnybnikaHcbkoi Gopmu NpaBniHHA,
npioputeTy npas 0cobu, NONITUYHOI, EKOHOMIYHOI Ta ifeonoriyHoi 6araToMaHiT-
HOCTI, MOAINY Bnaf, BEpXOBEHCTBA MpaBsa ToLo. Ane Ui NPUHLMUMNN, KOHCTUTYLINHI
ifei [oCUTb CKNagHO BXOAATb Y NOMITUKO-NPaBOBY NPaKTUKy YKpaiHn. Tomy Hemae
nigcTaB BBaXKaTH, O B HaLLi fiepKaBi BXe CPOPMOBaHNIN KOHCTUTYLiOHANi3M, Lo
BiANOBIAAE 3pa3kaM KpaiH i3 yCTaneHMN 4eMOKPaTUYHUMUK Tpaguuiamn. 3ycnnnsa
epaBHUX IHCTUTYL | rPOMaAAHCbKOrO CycninbCcTBa NOBUHHI 6yTW cnpAMOBaHi
Ha Te, WoOb nonoxeHHA KoHCTUTYLIT YKpaiHu BTintoBanuca B XuTTs, WwWob He 6yno
cuTyaii, Konu KoHctutyuisa — cama no cobi, a »kutta — came no cobi. Baxnuso go-
cAartm meTu, Wwob popmanbHa KOHCTUTYLIA cTaBana peasnbHOLo, Wob MiXK HUMN He
6yno Toro po3puBy, AKNIA MaE MicLie Ha CbOrofHi, 0COOBNNBO LLOAO NPaB JIIOAVHU.
KoHCTUTYUiHa peanbHIiCTb He MOBUHHa Bigobpa)aTu nuLLe el noniTMYHoI enity,
LLIO 3HaXOAMTbCA NPV BNagi, a MOBMHHa BTi/IIOBAaTU Came BOMI0 YKpaiHCbKOro Hapoay,
3abe3neuyBaTy iHTEpeCH BCiX UNeHiB rPOMafAHCbKOro CyCninbCTaa.

3a Becb vac aii KoHctutyuii YkpaiHm nocTiitHo Bigbysasca npouec ii MmoaepHi-
3aujii, i HMHI BOHa He ifjeanbHa, NOTPebye BAOCKOHANEHHS BiAMOBIAHO [0 BMMOT
CbOrOAEHHA, 0COBNMBO B MICIABOEHHMI Nepiof. YKpaiHCbKa AeprkaBa NOCTINHO
LUYKa€E came Ty CBOIO MOAEeSb KOHCTUTYLiOHani3my, 36arayeHy LiHHOCTAMY CBITO-
BOr0 KOHCTUTYLiOHani3my, Aika 6 Ans Hei Oyae HalbinbLw epeKTBHa i 3a6e3neunna
6 couianbHy 36anaHCOBaHICTb CYCMifbCTBa Ta peanisalito ronoBHOro o6oB's3Ky
YKpaiHCbKOT fiepKaBy — YTBEPAPKEHHS i 3abe3neueHHs NpaB i cBo6oA NoanHM.

Y KOHCTUTYLiHIN HayLi B YKpaiHi € HU3Ka [WUCKYCIMHKX NMATaHb, AKi NOTpebyoTb
06roBOpEeHHs Ta BMpILLEHHS, LU0 BIJIMBAE HA Nofarblue GOpMyBaHHS JOCKOHAOI
Mogeni YKPaiHCbKOro KOHCTUTYLOHai3My, 30Kpema, LWOAO MOXKIIMBOIrO NepeTBo-
peHHA YKpaiHu Ha NpoCTy YHITapHY AepaBy Y CNoCi6 BHECEHHA 3MiH Ao KoHCTUTYyUii
YKpaiHu wopo nepepopmaTtyBaHHA MPABOBOro CTaTycy ABTOHOMHOI Pecny6niku
Kpum Ha 061acTb, a TakoX CKaCyBaHHA criewiafibHOro cTatycy micta CeBactonons
Ta BCTAHOBJIEHHSA IOT0 CTATYCY sIK MiCTa 06/1aCHOrO 3HAYEHHS; AOLiIbHOCTI 3anpo-
Ba[PKEHHA IHCTUTYTY NOABINHOrO rPOMaAAHCTBA B YKPaAiHi, a TAKOXK 3aKpinieHHsA B
3aKOHOZABCTBI YKPaiHU MPAaBOBOro CTAaTyCy 0COOM HerpomagaHviHa YKpaiHu Wwoao
0Cib, AIKi He MaloTb YKPAIHCbKOTO FPOMAAAHCTBA | MOCTINHO NPOXKMBAKOTb HA TepU-
TOpii YKpaiHu, 3 0OMeXeHHAM iX yyacTi y NoNiTMYHOMY XKUTTi YKpaiHU; BUPIiLLIEHHA
npobnem JeueHTpanisayii nybniyHoi Bnagn, 3okpema B MicTi KMesi Ta B iHWINX
perioHax, y cnocibé cnpaBedMBoro po3meKyBaHHSA MOBHOBAXXEHb MiX OpraHammu
[ep>KaBHOT BNagu Ta MiCLIEBOrO CaMOBPAZYBaHHSA Ha MiCLIEBOMY PiBHi; 3a6e3neyeHHs
6anaHcy mix npaBamu 1 060B'I3KaMU FPOMaAAH YKPAiHU y KOHCTUTYLiNHO-Npa-
BOBOMY perynioBaHHi; pO3LUMPEHHA CUCTEMU FAPaHTIN BHYTPILIHbO NepemilleHmnX
0Ci6, nocTpaxxaanvx Big 60MoBuUX 6l Ta iHLLMX COLiaNbHOI0 HE3AXMLLEHUX BEPCTB
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HaceneHHsA Ta 3abe3neueHHs X peanisauii 0cobn1Bo nif Yac Aii BOEHHOrO CTaHy;
peanbHOro rapaHTyBaHHA GYHKLIOHYBaHHA YKPaiHCbKOT MOBM K iep>KaBHOI MOBMU
B OpraHax ny6niuHoi Bnagu, Ha NiaAnpruemMcTBax i ycTaHoBax y cdepi HafaHHA no-
CJYT HaCeneHHo y Cnocib NOCUNeHHA IPUAMYHOT BiANOBIAANbHOCTI 38 HeAOTPU-
MaHHsA il yHKLiOHYBaHHA Ta 3aNpoBaf>KeHHA <MOBHUX MATPYNIB» i3 3aNyYeHHAM
npeacTaBHUKIB YIIOBHOBAXEHOIO i3 3aXMUCTY AepXaBHOI MOBW Ta FPOMaACbKOCTi;
3abe3neyeHHA QyHKLiOHYBaHHA edeKTMBHOI CyOBOI BNagw; AigKutanisauii gi-
ANbHOCTI CUCTEMW OpPraHiB AeprKaBHOI BNafmW Ta MiCLLeBOro CamoBpAAYBaHHA y
cnoci6 undposisaLii HagaHHA MOCNYT HaceNeHH!Io, peanisaii NPoeKTy «[lepaBa B
CMapTHOHI» | BAKOPUCTAHHSA TEXHOMOTIN «LWITYYHOrO iHTENEKTY» B HOPMOTBOPUIli Ta
npaBopeanisauiiHin fiAnbHOCTI; yaockoHaneHHA peanisadii popm HapogoBnagas y
CNoci6 3anpoBafXeHHA efleKTPOHHOIO BONIEBUABIIEHHSA rPOMaAsaH YKpaiHu i vac
BMOOPIB UM pedepeHayMiB Uepes EANHNI NOPTan AepKaBHMX nocnyr [ia; npose-
ZeHHA pedopmMy CCTEMY NPABOOXOPOHHMX OPraHiB LOAO YiTKOro po3MexyBaHHSA
X KOMMeTeHLUil; BBeAEHHA iIHCTUTYTY KOHCTUTYLiINHMX 3aKOHIB; cMcTemaTm3auii
KOHCTUTYLIIHOrO 3aKOHOAABCTBA Ta YCYHEHHA KOHCTUTYLiNHO-NPaBOBUX KONI3iN i
nporanviH Ta 6araTbox iHWKX NPOGAEMHUX NMUTaHb KOHCTUTYLINHOTO perynoBaHHS,
AKi BUHNKAIOTb MepMaHeHTHO. BOHM BUHWKanu i Nig BNAMBOM HeCNpOBOKOBAHOI
36poWHoI arpecii pocii npoTy YKpaiHu, i nig yac MUPHOTO XUTTA YKpaiHu.

OTXe, cTpaTeriyHMm HanpsAMoM GOpPMyBaHHA CYYaCHOTO KOHCTUTYLIOHaNi3My,
OKpim peanisauii KoHcTuTyLii AK OCHOBHOrO 3aKoHy YKpaiHu y cnoci6 foTpumaH-
HA, BAKOPUCTAHHA Ta BUKOHAHHA KOHCTUTYLIMHUX HOPM, € MOAEpPHi3aLia camol
KoHCTuTYUIT, WO 34iNCHIOBaTUMETBbCA Yepes 3ayuYeHHA [0 HaYKOBOI ANCKYCIl Wodo
Npo6siIeM KOHCTUTYLIIHO-MPABOBOIO PErysitoBaHHSA YCix Cy6'eKTIB F[pOMafisiHCbKOTO
CyCninbcTBa 3 MeTo GOPMYBaHHA AKICHO HOBUX JOCKOHANMX PUC YKPaiHCbKOrO
KOHCTUTYLLIOHaNi3My AIK CKSIaA0BOI YaCTVHM EBPOMENCbKOro KOHCTUTYLiOHaMi3my.
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InHa LHEBYYK

[OKTOP HaykK 3 Iep»KaBHOrO yNpasiHHA,

[OLIeHT, 3aBilyBay HayKOBO-AOCIAHOI YaCTUHN,

npodecop Kapeapu NyoniyHOro ynpasniHHA Ta afMiHICTPyBaHHA
XMenbHULBKOTO yHiBepCcUTeTY ynpaBiiHHA Ta NpaBa

imeHi JleoHipa O3bkoBa

FEHAEPHA NOJNITUKA
Y CUCTEMI NYBJIIYHOI'O YNPABJIIHHA

leHOepHa NoniTKa B yMOBaX CbOrOAeHHA € OfHUM i3 GaKTOPIB CNPUAHHA PO3-
6y[oBi rpOMaAAHCHKOrO CYCMiNbCTBa, NPOBEAEHHA Ha HaNeXXHOMY PiBHI AeMoKpa-
TUYHNX pedOopM Ta yTBEPLXKeHHA YKPaiHU AK MOBHOMPABHOI0 YneHa MiXkHapogHOT
cninbHoTU. [eHepanbHa Acambnes OpraHisauii O6’egHaHmnx Hauin 10 rpyaHa 1948 p.
nporonocuna 3aranbHy Aeknapawito npas NOANHNY, AKa cnyryBana 6a3mcom pos-
BUTKY ifel Ta feprkaBHUX YNPaBiHCbKUX KPOKiB 0 3abe3neyeHHs piBHUX NpaB i
MOXJIMBOCTEN »KIHOK Ta YONOBIKIB i NpoTMAil BCiM Bugam gnckpumiHadii. Y 1950 p.
NPUAHATO KOHBEHL,i10 NPO 3aXUCT NPaB IIoAMHM Ta OCHOBHMX CBOOOA, AKY paTndi-
KyBanu ypaau gep»<as — uneHis Pagn €sponu. lNpobnematuuli piBHOCTI MpaB XiHOK
i yonosikis npuceaveHo MNMpotokon N2 12 no KoHBeHLii Npo 3ax1cT npas i OCHOBO-
NoNoXKHUX cBo6OA (NignucaHnin 4 nuctonaga 1950 p.). Y ctaTTi «3aranbHa 3a6opoHa
OVCKPUMIHaLii» HAaronowWeHo, WO «34iCHEHHA NpaB i cBO60J, BUKaAeHUX Yy il
KoHBeHLUiT, 3a6e3neuyeTbca 6e3 byab-AKOT ANCKPUMIHALLIT 32 03HaKOI0 CTaTi, pacy,
KONbOopy WKipy, MOBW, penirii, NoNiTMYHMX abo iHLWNX NepeKoHaHb, HaLioHaIbHOTo
Ta couiaNibHOro NOXOAXKEHHSA, HANEXXHOCTi A0 HaLlioHa/IbHOI MEHLLVHW, MAallHOBOTO
CTaHy, HapoaXXeHHA abo iHWKnX ob6cTaBnH» [1]. Lie 6yB KPOK 0 KOHCTUTYLIHOTO
3aKpinsieHHA PiBHMX NPaB YONOBIK Ta XiHOK i BM3HAYeHHA reHAepHUX CTaHAAPTIB,
NMOMOBHEHHA KOHCTUTYLINHOrO 3aKOHOAABCTBA reHAEPHUMY acneKTaMu, 3aKpinsieH-
HA reHgepHOI PIBHOCTI B OKPeMill KOHCTUTYLINHIA HOPMI 3 METOIO NiACUITIOBAHHA
3HaYeHHs reHfgepHoi NPobnemn i akLEeHTYBaHHA yBaru Ha ii HaranbHoOCTI. BapTo
3ayBaXkKUTW, WO ANA KOHCTUTYLI Pi3HUX KpalH TPaKTyBaHHA reHaepHOI PiBHOCTI
Mano CBOto crieundiky yepes iCTOPUYHI, NONITUYHI Ta HaLioHaNbHi 0CO6MBOCTI.

Y 2005 p. BepxoBHa Papa YkpaiHu yxBanwuna 3akoH YKpaiHu «[1po 3abe3neyeHHs
PiBHVX NPaB MOXANBOCTEN XIHOK | HONOBIKIB», L0 CMPUANO NOYaTKy BNPOBaAMXeHHA
reHaepHYX NigxoAis AK LWiflicHoro npouecy B Ny6iyHin cdepi i «4ocArHeHHA napu-
TETHOrO CTAaHOBULLA XKIHOK i YONOBIKIB Y BCiX chepax KUTTERIANBHOCTI CycniNbCTBa
LUSIAXOM MPaBOBOro 3abe3neyeHHs PiBHUX MPaB Ta MOXKJ/IMBOCTEN »KiHOK i Yoso-
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BiKiB, NiKBiAaLil ANCKPUMIHaLii 3@ O3HaKO CTaTi Ta 3aCTOCYBaHHA cnewianbHUX
TMMYaCOBYX 3aX0AiB, CMPAMOBAHMX Ha YCYHEHHA AncOanaHCcy Mix MOXIJIMBOCTAMY
XKIHOK i HONOBIKIB peani3oByBaTV PiBHI NPaBa, HagaHi iM KOHCTUTYLi€I0 | 3aKkOHaMK
YKpaiHu» [2].

Y KOHTEKCTi AOCNiAXEHHA PO3MOYHEMO PO3rAL reHAEPHUX acneKTiB i3 reH-
[epHOro cknagy HapoAHWX AenyTaTiB Pi3HOro CKNMKaHHA. [1o nepLioro CKAMKaHHA
YKpaiHCbKOro napnameHTy (1990-1994) ysinwwnum 11 XiHOK, Lo ctaHoBMNO 2,4 % Bif
NOro 3arafibHOro CKMaAy; y ApYromy ckimkaHHi (1994-1998) us undpa 36inblumnacb
[0 18, a ue 6n13bKo 4 %; A0 NaP/IAMEHTY TPETbOTO CKIMKAHHSA YBIALWIAN 34 XKiHKY,
Lo CTaHOBUIO 7,5 % cknagy napnameHTy. Y yeTBepTomMy CKnKaHHi (2002-2006)
o cknapy BepxosHoi Pagn Ykpainu yBinwnmn 28 XiHoK, Wwo ctaHoBuno 4,4 %; y
N’ATOMY CKNMKaHHi (2006-2007) KinbKiCcTb NaplaMeHTapOK CArHyia NO3Hauky 42
(aue 9,3 %);ywoctomy (2007-2012) cuTyauia He 3miHIoBanach (42 xiHku, 9,3 %);
Yy CbOMOMY CKIIMKAHHI KiNbKiCTb fewlo 36inblumnach i ctaHoBuna 46 oci6 (10,2 %);
BOCbMe CKNMKaHHA Hanivye 50 mnapnameHTapok, wo ctaHoButb 11 % Big 3aranb-
Horo cknagy [3]. CraHom Ha 1 0BTHA 2023 p. y BepxoBHil Pagi YkpaiHu ges’atoro
CKNMKaHHA npautoe 403 HapoaHUX AenyTaTn YKpaiHu, cepef HMX Yonosikis — 318,
XKIHOK — 85 [4], Wwo 3acBiguye yTBEpAXXEHHA 1 CNPUNHATTA reHAePHUX NPUHLNNIB
Y 3aKOHOZaBYin rinui Bnagm YKpaiHu.

LLlogo uncenbHOCTI XiHOK | YONOBIKIB Ha filepXKaBHMX NOCafax Pi3HOI KaTeropi,
TO CMOCTEPIraETbCA TEHAEHLiA [0 NepeBaXkaHHA Y Uil cdepi Ha nocagax KaTeropii
«A» yonogikiB — 148 yonoBgikis (69 % Bif ycix N0cagoBLiB KaTeropii «A») Ta 66 XiHOK
(31 %). MpoTnnexHa cMTyauia cnocTepiraeTbCA Ha Nocafax Kateropin «b» i «Bx». Tak,
Ha nocajax Aep»Kcy>Kou KaTteropii «b» XiHKM UMCenbHO 3HAUHO MepeBaXKaloTb
[28 029 xiHOK (67 %) Ta 14 096 yonogikiB (33 %)]. Ana kateropii «B» xapaktepHuii
Le GiNbLUNIA reHaepHUIA Po3puB - 95 697 iHOK (78 %) Ta 27 386 yonosikis (22 %).
3aranomy 2023 p. po3nogin nocag 3a reHagepHUM NPUHLMMNOM 3acBigumB NpeBa-
NOBaHHA XKiHOK — 123 792 (75 %) Ta nuwe 41 630 (25 %) YonogikiB, Lo CBiAYMTb
Npo HeobXigHICTb PO3POO6EHHA CUCTEMU 3aXOfiB Ta BAOCKOHANEHHSA YMHHOIO
3aKOHOZABCTBA 3 METOI YHOPMYBaHHSA CTPYKTYPHOIO PO3Mnoginy YONOBIKiB i »KIHOK
Ha BiAMOBIAHVX KaTeropisx gep>kaBHoi cyxom [5].

LLlopoky BcecBiTHin ekoHOMiIUHUI HOPYM OLIHIOE MPOrpec y AOCATHEHHI FeH-
ZepHoi piBHOCTi cepep 6nm3bko 150 KpaiH cBiTy. BinnosigHo go Global Gender Gap
Report 2023 - mMixXKHapoZHOro iHAEKCY, AKUI BUMIPIOE Nporpec y 3abe3neyeHHi
reHAepHOI PiBHOCTI (3a YOTMPMa NapamMeTpamm: EKOHOMIYHA YYaCTb | MOXKINBOCTI;
piBEHb OCBITW; 340POB'A | BUXKMBAHHA; PO3LUMPEHHA NONITUYHUX NpaB), YKpaiHa
oTpumana 0,714 6ana (3a wkanoto Big 0,001 go 1) i nocina 66-Te micue 3i 146 KpaiH,
NigHABLWNCL Ha 15 pAdKIB Y CNNCKY MPOTU MUHYNOMO POKY, ay 2021 p. — 74-Te micue
[6]. Taka TeHAEHUIA CBIAYNTb NPO BAOCKOHANIEHHA PO3MOAiNy pecypciB Ta MOX-
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NNBOCTEN cepep KiHOK i YONOoBIKiB Ta epeKTUBHICTb IHPOPMYBaHHA NPO KIIOYOBI
acnekTy JOCNigXKyBaHOI TeMaTUKN cepefl HaceneHHA YKpaiHu.

OTKe, CborofHi B YKpaiHi reHaepHuin po3prB MOCUITIOETbCA Yepes BifCyTHICTb
6e3neKu 1 BINCbKOBI Al Ha TepuTopii YKpaiHu, NpoTe TprBae 60poTbba 3 reHaep-
HUMY CTEPEOTUMNAMU 1 PI3HOMAHITHMUN OOMEXEHHAMMN.
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OkcaHa LLLEPBAHIOK

LOKTOP I0PUANYHUX HayK, Mpodecop,

3aBigyBau kKadenpu npoLecyanbHOro npasa

YepHiBeLbKOro HaLioHanbHOro yHisepcuteTy imeHi lOpia OefbkoBuya,
npodecop BinbHIOCbKOro yHiBepcuTeTy,

uneH HayKoBO-KOHCYNbTaTUBHOI pagu

KoHctutyuinHoro Cyay Ykpainu,

uneH HayKoBO-KOHCYNbTaTUBHOI pagu

npu lonosi BepxosHoi Pagn YkpaiHu

AIANOTN MI>K KOHCTUTYLIINHUMUW CYAAMU
DEPXXAB - YIEHIB EBPOMENCbKOIO COI03Y
TA CYAOM EBPOMNENCbKOIO COI03Y

KoHCcTuTYLilHI cyan noknuKaHi 36epirat HalioHanbHY KOHCTUTYLiHY ifeH-
TUYHICTb Ta 3aX1LLaTV MaTepianbHy iAeHTUYHICTb, ab0 A8PO, KOHCTUTYLiI.

KoHuenuito KOHCTUTYLIMHOI iAEHTUYHOCTI 3 TEOPETUYHOI TOUKN 30PY MOXKHA
BM3HAUNUTL AK KOHCTUTYLINHI igei Ta npyHLmMnK, Wo MatoTb GyHAaMeHTasbHe 3Ha-
YeHHA AN1A NeBHOI KOHCTUTYLIMHOI CMCTEeMU, KA XapaKTepu3YETbCA MIHANBICTIO,
ane TakoX i CTIMKICTIO, | AKA MOXe NO-pPi3HOMY MPOABAATUCA B Pi3HUX CUTYaLifX.
Lle HeBigainbHa cyTHicTb KOHCTUTYLIT. MpoTe Cya €C i| KOHCTUTYLINHI Cyan pos3y-
MilOTb Liell TEpMiH No-pisHOMY. 3B1YaliHO, 06VABI CTOPOHW YCBIAOMITIOIOTD, O He
KOXXHE KOHCTUTYLiNHE MOMOXEHHSA UM KOXKHA LLiHHICTb YBiNAYyTb 4O KOHCTUTYLiNHOT
ineHTUYHoCTi. Lle moxHa nobaumti 3 npaktukn Cygy €C, AKa BKa3ye Ha MOro Hamip
BPAXOBYBATU eJIeMEHTU HaLiOHaNIbHOT iAEHTUYHOCTI fep»KaB-4NieHiB AK Bigobpa-
MEHHA IXHIX KOHCTUTYLINHNX NOPAJKIB.

HauioHanbHMiA KOHCTUTYLINHWIA Cy[ Ma€ 3abe3neunTu iHTerpadito yepes 36e-
PEeXeHHs iAEHTUYHOCTI, 3 OAHOTO GOKY, Ta CIPUATK iHTerpauii — 3 iHworo. Ak
peanisyloTbca Ui, 3aBanocs 6, cynepeunusi KoHuenuii? banaHc MoXHa 3HanT B
NpPOoLeCi, AKUN | MiCTUTb 30epeXKeHHs ifeHTUYHOCTI, | cnpuse iHTerpadii. OCHOBHUM
€NleMeHTOM L|bOro € BiANOBiganbHicTb 3a iHTerpadito. CBoro yacy OepepanbHuii
KOHCTUTYLiNHUI cyd HimeuyurHn BnepLue BUKOPUCTAB L0 KOUOBY KOHLEenLito
BiANOBiZaNbHOCTI 3a iHTerpauito B JlicaboHcbkil cnpasi 2009 poky.

KoHuenuisa iHTerpauinHoi BignoBiganbHOCTI nepefbayac, Wo MiKHAPOAHi
[OroBOPU MOXKYTb NMPUBECTN B PYX AUHAMIYHY CMCTeMy peryntoBaHHsA. [ocTinHa
yyacTb napsameHTy B LbOMY npoLueci Mae Ha MeTi KOMNeHCyBaTW BiACYTHICTb
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nepenbavyBaHOCTI PO3BUTKY TakMX Yrof Mif Yac patudikauii Ta 3a6e3neumnTu
OEeMOKpaTUYHY Ge3neky.

BignosiganbHicTb 3a iHTerpauito 03Hauyae JOBrOCTPOKOBE Ta CTane B3ATTA Ha
cebe BiANOBIAANbHOCTI B paMKax €BpoiHTerpauii, TOo6To cnoyatky B nepefaHHi
CyBEPEHHUX NPaB i PO3PO6NIEHHI EBPONENCHKNX MpoLedyp YXBaneHHs pilleHb, a
TaKOX Yy ANHAMIYHOMY PO3BUTKY JOrOBOPIB i NOAANbLIOMY IX BUKOHAHHI.

«JlicaboHCbKa» KOHLenNUis iHTerpauiiHol BignoBiaanbHOCTI Ma€ Ha MeTi Nogo-
NaTn Hanpyry mixx KOHCTUTYLiINHXMIN NpobiemMamMu yyacTi B €BpoiHTerpaliiHomy
npoLeci, 3 0aHOro 60Ky, Ta 3aXUCTUTU KOHCTUTYLIAHY iIE@HTUYHICTb — 3 iHLIOrO OOKY.
BignosiganbHicTb 3a iHTerpauito He cnig po3rnagaTv AK BYULIO 3 OQHOCTOPOHHIM
PyXOM [0 6inblUOi Y/ MEeHLUOI iHTerpaLlil, Lie — ABOKONiNHA KOHLenuis, B AKil go-
6po3nuNvBa NiATPYIMKa NpoLiecy EBPOMNENCbKOI iHTerpaLii, 3B0OPOTHUN 3B'A30K,
KOMTMOHEHTU 30epeeHHs ifeHTUYHOCTI NepenniTaloTbCs.

Y KOHTEKCTi BU3HaUeHHA KOpAOHiB npouecy iHTerpadii KoHctutyuinHnm Cyn
IcnaHii TakoXK BCTaHOBMB, O MaTepianbHi KOPAOHU, AKi MPAMO He 3a3HayeHi B
iHTerpauinlHoOMy KOHCTUTYLiIMHOMY NYHKTI CTaTTi 93, ane AKi BUNANBaKOTb i3 caMoi
KoHCTuTYUIT, € «CyBepeHITeTOM AeprKaBU, OCHOBHI KOHCTUTYLIiVHI CTPYKTYpK Ta
CMCTeMa OCHOBOMOJIOXKHUX MPUHLMMIB i LIHHOCTEN, BCTaHOBNEeHUX KOHCTUTYUIEI,
B AKUX OCHOBHI NpaBa HabyBaloTb OCOANIMBOrO 3HaUeHHs» [2].

HauioHanbHi KOHCTUTYLINHI Cyan 3apa3 akTVBHO 3BepTaloTbCA 3 Npelogunuin-
HumK 3anutamm o Cyny €C Ta na 3abesneyeHHA JOTPYMAHHA 3aKOHOAABCTBA
€C - abo yepe3 caHKLioOHyBaHHA 060B'A3KIB 3BUYaNHUX CYAiB NepeaaTy Ccrnpasy
no Cyny €C, abo y cnocib npsamoro 3acTocyBaHHA 3akoHofascTBa €C [1]. Lie meHw
JocnigXeHa ponb HauioHaNbHUX KOHCTUTYLIMHKX CYAiB Y EBPONENCbKIl iHTerpauii,
O[lHaK NoB’A3aHa i3 TpaHchopmaLlieto KOHCTUTYLIHUX CyAiB Y 3B'A3KY 3 NpoLiecamu
€BpPOiHTErpauil.

KoHcTuTYLinHI cyam 3amMatoTb ocobnmee micLie y NpaBoBili | MONITUYHIN cucTemax
KpaiH AepxaB-uneHis Ta €C, WO pa3om pO3yMiloTbCA AK €EBPONENCbKa KOHCTUTY-
LiHa ageMoKparia. KoHCTUTYUiHa AemMoKpaTia nparHe NpUMUpPUTU iHANBIAYanbHY
(npuBaTHY) i Ny6niyHy (NONITUYHY) aBTOHOMIIO.

KOHCTUTYUiHI Cyam Yepes CBOI KOMYHiKaTUBHI 3B'A3KM 3 MONITUYHOIO CUCTEMOIO,
3 ofHOro 60Ky, i CycniNnbCTBOM — 3 iHLWWIOrO, 34aTHi BUCTYMNaTK NOCEPEAHNKOM MiX
iHOMBIQYaNbHOIO Ta TPOMaACbKOI0 aBTOHOMIEID Yepe3 ANCKYPC KOHCTUTYLIMHOT
3aKOHHOCTI, AKUI peani3ye npouecyanbHy napagurmy npasa. BoHM MOXyTb BUKO-
HaTW Le 3aBAaHHA B KOHTEKCTi EBPONENCbKOT iHTerpadii.

Ons Toro, WwWo6 y3rognTn KOHCTUTYLiNHKIA NpuMaT i npumart npasa €C i npo-
TUCTABUTW KOHCTUTYLiI0 EBPONENCbKMM CTaHAApTaM i3 MOTeHUiMHUM PU3MKOM
HEepPO3'A3HOr0 HOPMATUBHOIO KOHGIKTY, BUABUIOCA KOPUCHILLE PO3TyMaunTn
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KOHCTUTYLit0 Y CBITNi NPMHLMNIB, WO BUNAMBaOTb i3 NpaBa €C, i B Takuii cnocib
KOHCTUTYLiOHani3yBaTy 3060B'A3aHHA, L0 BUMNANBalOTh i3 NpaBa €C.

Migxia KOHCTUTYLINHWX CyAiB NOBMHEH OPIEHTYBATUCA Ha CniBnpauto i gianor
i3 Cygom €C.

Y nocTnicaboHCbKil CMCTEeMi HALiOHANbHI KOHCTUTYLiMHI iA@HTUYHOCTI MaloTb
6y TI 36epexeHi, Lo 060B'A3KOBO Nepenbayae KOMMIEKCHY yYacTb HaLiOHaNbHMX
CyqiB i EBPONENCcbKoro cyay.

3rigHO 3 TaKUM MiAX040M NepLUUM KPOKOM € 3anuT Ha nonepeaHe piweHHa Cyay
€C wopo TnyMaueHHs npasa €C, AKM Mae OyTV 3anpPOonoOHOBaHWI CyA0M 3BUYAHOI
iHCTaHUji, AKUI Ma€e cnpaBy 3 MOXXMBUM NOPYLLUEHHAM OCHOBHUX NPaB BHACNi4OK
3acTocyBaHHA nNpasa €C. Ha Lubomy eTani EBponencbKmi Cys NOBMHEH NepeBipuTy,
Ha 3arafibH/X YMOBAXx i 3 MOCUNIAHHAM Ha 3arasibHy nNpaBoBY 0a3y, 3aCTOCOBHY B
ubomy nuTaHHi XapTito €C i 3aranbHi npuHUMny, 6epyun go ysaru €EKIMNJ - cymic-
HicTb BignoBigHOro npasa €C 3 OCHOBHUMY MpaBamu ocobu. Ha gpyromy etani,
AKLLO HauioHaNnbHWI cyaas NoOOKETLCA, @ KOHCTUTYLINHWUIA Cyf NigTBEPANTD, WO
3aCTOCYBaHHA 3akoHogaBcTBa €C cynepeuntb GyHOAAMEHTasIbHUM NPUHLMMIAM Y
cdepi npas noarHY, BTpaTa AKUX NPU3BESE A0 BTPATV KOHCTUTYLIHOI ifeHTUYHOC-
Ti, TOZi KOHCTUTYLINHUI cyf Ma€e nepefaty nutaHHa go Cyay €C, wob fo3sonuTr
oMy nepernaHy TN CBOE NOMNepPeaHE PilleHHA Y CBITNi NpobnemMn KOHCTUTYLiINHOT
iAEeHTUYHOCTI, Lo Npr3Bese A0 CBOrO poay NepeBepHyTOl npoLenypu cepTudikaLii,
po3rnsgatoun 6yab-AKi «<0AHOCTOPOHHI 3aX0fn» s NOro 30epeXKeHHs.

MNigcymoBytoun ornag gianory, nposegeHoro Cygom €C Ta KOHCTUTYLINHMMM
CyAamu oo BifHOCUH MK iHAMBIgYanbHMY NpaBoBMMu cuctemamm €C i npa-
BOBUMMW CCTEMaMK AepKaB-UneHiB Ha OCHOBI Migxody CrifibHOro npasa, MOXHa
NiNTV HEOAHO3HAUHMX BUCHOBKIB.

Mo-nepuue, icHyBaHHA CTPYKTYPHOrO ABULLA B3aEMOAOMNOBHIOBAHOCTI Axepen
i MPaBOBMX CUCTEM, LWO € CYTTEBMM HACNiAKOM BCTAHOBJIEHHA CYMiICHUX CUCTEM
Mi>KiHAMBIAYaNbHOro NpaBa Ha O4HMX | TUX CAMUX TEPUTOPIAX, NO CyTi, BU3HAETbCA
oboma CTOpoHaMK AIK BaXK/MiBa pu1ca 3arafibHUX BiIHOCKH, 30KpeMa y chepi 3axmcTty
npas NOAVHN. Y Uil KOHKPETHIN chepi cnig Nigkpecnntu, Wo HenpsaMui gianor,
3a JOMOMOTOH AKOrO KOHCTUTYLINHI cyan «nigwtoBxHynu» Cyan €C go po3bynosu
CBOEI POJIi OXOPOHLA OCHOBHMX MpaB y €C, AO3BONIMB BUHUKHYTK criiBnpadi. | ye
He nuLe ToMy, WO MiX cyaaamu 6yB fianor, NpuyoMy KOHCTPYKTUBHUIN, @ 11 TOMY,
wo signosigb Cyay €C Ha 3aNWUT KOHCTUTYLINHUX CYAIB IFPYHTYBanaca Ha ChiflbHin
KOHCTUTYLiHIN Tpaaumuii aepxas. BnacHe, cama KoHLenuif CnisibHUX KOHCTUTYLINHKX
TPafmLii 3a CBOEI CYTTHO 6a3y€eTbCA Ha BU3HAHHI B3aEMOOMOBHIOBAHOCTI [iXKepert.

MNo-gpyre, npouecyanbHa cAiBNpauA 3HanWaa BaXKaMBe MicLe, MPUHANMHI, y
npAamomy gianosi Mixk Cygom €C i KOHCTUTYUinHUMK cygamn. OgHaK HenpAaMUi,
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FOPU30HTANbHWI Jianor MiX KOHCTUTYLINHUMI CYAaMK LLie He HACTINbKY 3pinun,
AKMM BiH MaB 61 6yTu.

lMo-TpeTe, NOBHOBaXeHHSA 3i 34iMICHEHHA KOHTPONIO ultra vires 3a 3aKOHOJABCTBOM
€CiHaBiTb Hag Cyaom €C € cynepeunvemimin B Uil criiBrnpaii.

[ianor mix EBponencbKM CyaoM i KOHCTUTYLIMHUMW CyfaMy MOXHa Kpalle
3pO3yMiTU, PO3rNAAaYM BeCb Npouec, AKUN NPU3BIB 4O CAMOCTBOPEHHA HOBOI
MixKiHAMBIAYanbHOI NpaBoBoi cucTeMu €C, AK Taku, WO 6a3yeTbcA Ha eGeKTUBHOMY
BCTAHOBJ/IEHHI HagHaLiOHaNIbHUX, NPAMUX MOBHOBaXeHb ypAAY Haf OKPeMMU OCO-
6amu 3aBASAKM KOHBepreHLuii «<npeTeH3in» Cyay €C, 3 ogHOro 60Ky, Ta BifKNMKaHHIO
HauUioOHanbHUX CyBepeHITeTIB — 3 iHWOoro. Taknn npouec BU3HaunB CNiBiCHyBaHHA
Pi3HNX CyBepeHiTeTIB Ha TePUTOPIAX | HACeNIeHHI, O YaCTKOBO NepeTnHaTbCA.

KOHCTWTYUiNHI Cyamn JOBro yHMKanu MOXAnMBOCTi NogaBaTy NpeoguLinHi 3anutu
o Cyny €C. Lle 6ynn moBua3sHi gianorn. Mu moxeMo BUOKPEMUTU TPU OCHOBHI
TUMW TaKUX Aianori.:

a) ypoKu, AKNMU cBoE€to npaktukoto Cya €C BiANOBIB Ha NPaKTMKY HaLioHaNb-
HUX CyqiB: NpuKnagom Lboro € npakTrka Cygy €C, piweHHa Costa Ta Simmenthal,
wo dakTnuHo byno peakLieto Ha NpakTnKy KoHctutyuinHoro Cyay Itanii, a Takox
Ha piweHHA Melki Ta Abdeli Ta A v. B, y aikux Cyg €C BignoBiB Ha KOHCTUTYLilHI
pedopmu OpaHLii Ta ABCTPIT;

6) AKicHi gianoru, aki nposoaus Cyp €C, Hacamnepep i3 OefepanbHUM KOHCTU-
TyuiiHMm cyfoM HimeuunHw, Ak, Hanpuknag, y piweHHi Aranyosi i Caldarar, ake
6yno BianoBiaAw Ha NpakTuKy Lboro Cyay, a TakoX CTUMYNOM AN ii NoAanbLoro
PO3BUTKY B TEPMiHVW BIAKPUTOrO BifHOLWeEHHA A0 NpaBa €Bponencbkoro Cotosy;

B) BiAKPUTI KOHONIKTY, WO € PaKTUYHO NOKM L0 EANHM BUNAAKOM i3 KoHCTU-
TyuiiHum Cygom Yexii. 3po3ymino, Wwo npame 3BepHeHHA y popmi nornepeaHbOro
3anuTy go Cyay €C 6yab-AKUM HaLiOHANbHUM CYAOM, Y TOMY YMCTTi KOHCTUTYLN-
HWUM, € HAMYITKILUMM, HaNLWBUALWYMM i HAIEKOHOMIYHILLIMM CNOCO60M CMiNKyBaHHA
i, 6e3yMOBHO, Habe3neyHimnm.

Came y BUMaAKy HEMPAMYIX [ianoriB 3a NPaKTUKOK KOHCTUTYLINHMX CyaiB, TO6TO
Cyny €C, cninkyBaHHA MOXe BigbyTVCA UM He BigOYTNCA, a HaCKiNbKM BOHO byae
NPAMUM | O4HO3HAYHMM, 3HOBY X TaKW ,3aN1eXNTb Bi NOro yyacHuKiB. lNepeBarn
Zianory 3 BUKOPUCTaHHAM IHCTUTYTY NPEAMLUINHOrO 3annTy € OYeBUAHUMMU, He-
3Barkaloum Ha feAKi Noro HeJoniKu.

Byab-AKuU HalioHanbHUI Cyd, AKLWO BiH BBa)KAa€ 32 HEOOXiHEe 3BepHYTUCA
3a po3’'AacHeHHAMM o Cyay €C, MOXe NOCTaBUTM MUTAHHA e pas, a TaKoX JiATu
BignosigHo po ctatTi 43 CratyTty Cyny €C, BignoBigHO A0 AKOI AKLLO PilleHHSA €
He3po3yminum, Cyn €C fa€e CBOE TIiyMayeHHs Ha Npono3uito Oyab-AKOT CTOPOHHU
un iHcTUTYUIT EBponencbkoro Coto3y, Aka NiATBEPAXKYE CBIll OPUANYHII iHTEepeC.
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KOHCTUTYUiHI CyAn NOBUHHI HapeLTi B3ATY 3@ OCHOBY CTaTTIO 267 AK OCHOBY AnA
gianory 3 Cygom €C, a TaKOX OCTaTOUHICTb Ta 060B'A3KOBY CUJTY OO pillieHb, TOAi
Ak Cyn €C noBrHeH Y BCixX Npoueaypax, NoB’Aa3aHux 3i ctatTeto 4, naparpadpom 2
[EC, KOHCYNbTYBaTUCA | TAKOX NOBAXKaTW HaLiOHANbHI KOHCTUTYLiAHI Cyan Ta iXHE
3aKOHOAABCTBO. Lle cTBOpUTL YMOBM A1A PO3BUTKY KOHCTPYKTMBHOTO Ta AKICHOrO
fianory mMixk LMmm cygamm AK COl03HMKaMM y AyCi B3aEMHOI noBaru Ta cnisnpadi.
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